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FEE Editor of the three firſt volumes, and of ſo much 

of the fourth, as includes title sURRTYr, thinks it 
neceflary, in juſtice to the proprietors of this work, to obſerve, 
that they have been at a very great expence, in preparing for 
the preſs, the preſent edition, and rendering it worthy the 


public approbation. 


Tr1s abridgment has ever been conſidered as a very valu- 
able i to the law. It is, in its form, manner of exe- 
cution, and contents, far ſuperior to any other work of the 
kind; excluſive of its containing many caſes, not elſewhere 


reported. In a few words, the excellence of the. performance 


is ſuch, that it does not, at this day, require any eulogium. 
Wir reſpect to the original text, the editor has not pre- 


ſumed to make any alteration, except typographical errors, 


and evident miſtakes; ſuch as a negative, for an affirma- 
tive, &c. But he has added chapters to flatutes cited, (indeed 
in inſtances innumerable :) he has frequently referred, from 
one part of the work to another, for illuſtration ; and where 
the antient ſtatutes of Merton and Marlberge, of Weftminſter, 
Glocgſter and. Wincheſter, have been generally referred to, he 
has given the king, year and chaprer, which were omitted 


in former editions. In ſome inſtances, where caſes of law, 


or clauſes of flatutes abſolutely neceſſary, have not been inſert- 


ed, and in other inſtances, where general heads were introduced, 
and not filled up, the editor hath ſupplied the deficiencies. 


ALTHo' the work is much increaſed in guartwm, the for- 
mer numbering of the pages is preſerved, many modern pub- 
lications having referred to this abridgment. 
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Sinct the firſt edition, there have been various determina- 
tions of the courts of law and equity of great conſequence, 


and many reports, &c. publiſhed, (the editor reckons between 


forty and fifty, moſt of them in folio). The ſtatute law hath 
alſo been greatly altered and much increaſed. The ſubſtance 
of many of thoſe determinations, alterations, Ic. are inſerted in 
the preſent edition, in ſhort notes, diſtinguiſhed from the for- 
mer. They will beſt ſpeak for themſelves—but he thinks, 
he may with truth ſay, they are almoſt innumerable :=ſome 
the reſult of his own experience :—a variety of thoſe notes 
ſhew how the law is now ſettled, where caſes formerly differed + 


even the variations in the PRACTICE of the courts of law 


have not been forgotten. 


Tux former editions were, in ſeveral parts, defective, under 
ſome heads, ow much in uſe, and worthy attention. The 
editor hath therefore, in ſuch inſtances, with peculiar care, 
introduced notes of late determinations; and with great rea- 
ſon; as, to the wiſdom of, former ages, modern times have 
added ſome of the moſt elaborate and excellent Judgments, 
ever delivered from human tribunals. 


Tux references in the laſt edition were too numerous, 
ſeveral of them erroneous. The editor hath examined many, 
retrenched ſome, corrected others—human life would ſcarce 
ſuffice to examine all—his attention was therefore chiefly di- 
rected to caſes, where he doubted of the law. 


PeRHars it may be thought by ſome, that the references 
are yet too numerous, but they may have their uſe—to gra- 
tify curioſity ; or, where caſes vary, to enable the reader to 
find every thing neceſſary to determine his judgment. | 


Tus editor hath ſometimes introduced a query, where he 
has been inclined to think the law otherwiſe, than as laid down 
by the author ; but he has never taken the liberty of poſitively 
diſſenting, unleſs clearly of a different opinion: —occaſionally 
he hath ſuggeſted an hint—perhaps it contains the law. 


To fave the reader the trouble of peruſing a caſe twice, 
words requiring a particular attention, as making necellary and 


eſſential diſtinctions, are printed in ialics. 


As 


P R E F 6. 1 


As 1 original work was framed,. the editor could not 
particularly clals all the exzra&s he made from modern caſcs, 
ſtarutes, &c. He hath, therefore, (where it could not be 
otherwiſe done) introduced them at ww end of the reſpective 


Ae or heads by p of fas n 
Tuo his notes are ſhort, he hath Frequently Aligned 


the reaſons of determinations ; for the purpoſe of making an 
impreſſion, when the mere rule might ſoon be forgotten. oj 


WirTu reſpect to references by the editor, he hath not given 
many on any one occaſion, but he has endeavoured to give 
ſuch as apply to the point; and hath in his additions, fre- 
quently referred from one part of the work to another, as 


likewiſe to fmilar determinations, of modern date 


As to the ature law, whete it was judged” abſolutely ne- 
ceſſary to introduce the words at length, it has been Joche; 3 in 
other caſes, the ſabſtance. | | 


As Co. Lit. hath double folios where - 4 ei is in 


the /econd, the letter & hath been frequently added: even the 
Pointing hath been attended to, er, n and that not 


in a few inſtances. | 


Some abſtrafs have alſo 8 given of 4% fall FN made 
prior to former editions of this work, but omitted. 


Tas editor muſt obſerve that ſome caſes may appear variant, 
which, on ſtrict examination; and conſulting different report- 
ers, will not be found eſſentially to differ: others may have 
been permitted to ſtand, becauſe they were in the original 


work: — each may be of uſe: - the point may not be finally 


ſettled ;—the caſes will, at leaſt, afford matter of i inquiry to 


the curious, and perhaps the editor might not preſume to ſay 


which was right. 


A cas, or the ſubſtance of it; may ſometimes be repeated; 
it was impoſſible, always, to avoid a repetition : it might be 
uſeful, occaſionally, by ſupplying ſomething wanting—illuſ- 
trating the general doctrine or compleating the head or 
diviſion. — 

IN 


PURE A CAE. 

ty of the work very long notes ave-introduced, 
e on fa of . conſequence ; as under inſur- 
ante, tit. erchamt a Fan 3 vol. 601. * various 
other faſtances. 779.2 — 1 WD W ' 1963-34 


IT's proper to obſerve, that references to antiem abridy= 
merits; Theol. Dig: &e, are ſometimes to the placita, under the 
reſpectiee heads of thoſe works: — where Ar. Eg. is referred 


to in the text, it in general means the f/ volume; of 
ſome other late publications. 


Tus editor hath only to add, that the original work = 
always been held in high eſtimation ; the principal part being, 
in fact, the production of that great man Lonẽůõ CHIET Baron 
GIL EER T, though the name of another perſon hath hitherto 
been afhxed :—That very able and learned author did not 
content himſelf with giving the dry rules of juriſprudence, 
but, where it was neceſſary, aſſigned the various RR ASONS where- 

on the ſages of the law founded their judgments. The im- 
preſſion ſuch a writer makes o his reader, is not momentary, 
but permanent —he ever gives ſatisfaction to the curious and 
ingenious mind not ſatisfaction only, but pleaſure; and what 
is read with pleaſure, will be felt, underſtood and remembered. 


Bur the editor need not attempt an eulgium on his author 
— his character is eſtabliſned, and his fame will endure as long 
as a knowledge of our laws and conſtitution ſhall continue to 
be the eſteem and veneration of mankind. 


I his per 


Ms. Serjeant Sayer begs leave to obſerve, that for the fur- 
ther improvement of this edition, the part compiled by him, 
beginning with the title Siuoxr, ending with the title Ver- 
DICT, has been carefully reviſed by him; that every miſtake 
which has been diſcovered is torrefted ; that ſome things 
omitted in the former editions are ſupplied ; and that abſtracts 
of many printed and manuſcript caſes, determined fince the 
| publication of the laſt edition, are inſerted. 
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Ts the ſeveral Statutes probibiting i in Ain, $64 
(B) Of 7 ab, exempt from or out t Lee Mortmain. E 
(C) bat is a good charitable Uſe within the Statute 43 Eliz. © | 
(D) What is a Superſtitions. Uſe; to which-the is imd. 225 


(E) How Charitable Diſpaſitions bude bean 
(F) Of the Commiſſioners of Gharitable Uſer, purſkant to the eee 36 
* ) Of the Statute 9 Geo. 2. c. 36. e __ in Amen by A 


Churchwardens. Page 370. 5 DON | 


AY Of the Mantis and Right of chookng Churebwardens... © 
YOf their Intereſt in, and Per * the 119 king to * 
Church. 372 


Oh Of their Feet to 


2 
(E/ of their Accounts |; and. herein, of ie bab ainſt them, and 
the Remedies they have when their Time 2222 2 5 3 75 


4 


Commitments. Page 3 77s) 


(A) What Kind fendt are to 5 een 
(B) By whom, | rr e 
(C) To what Priſon. * 1 

(D) M bat is to be dont derbi to Be Saeed, W 
(E) A bat ought to be the Form of tb Commitment. | 
(F) At whoſe Charges they are to be ſent to Priſon. 
(G) To what Court the Commitment is to bt certified, 
(op By what Means the Parly may be NL? he Commitment. 384 


211} 10 
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(A) Of the ſeveral Kinds of Common. ad Und U 7 385 
| And berein, bel grits aan oh TH. 
- 1, Of Common Appendant. \. . (oo 386 

2. Of Common Appurtenant. e 241 $87 

3. Of Common in Groſs. | N 388 

4. Of 2 pur Cauſe de Vici iche. 388 
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(5) Of tbe * of bim tobe is Owner of the Soil. 

(O) Of che Comps 1 HY. in tbe Soil j and herein of the 
gre the Lord or Owner. of the Soil: 
2. Againſt the other e 3 ay * of FF = IM... 


* 391 
N . Againſt Strangem A 8 Nn = 
(D) Of Approvement and Mi, Bs * e 88 7 
(E) Of Apportionment and Extinguiſoment. | 394 i 
Conditions. Page 395. | 
( A) By what Words created in a Deed. 225 | | 
(B) By what Words created in a Will. = 
(C) Of the Manner of creating the Condition, and at what Time it muſt be | - 
annexed. 399 2 
(D) here the Nature of the Thing will odmi ef no Condition, but muſt be 3 
1) 7s 15 2 a oo 1 400 1 
) To whom the Conditian may l | 400 EO 
(F) To whom it ſhall be ſaid to extend to be bound by it. = 55 
(G) What ſhall be ſaid a Condition, and not a Covenant. 7 5 
(2. * Bal be ſeid 4 Cendities, and not a Limitation, and bow 2 2 
403 3 
992 97 Conditions precedent and ſubſequent. 405 = 
K) Of void Conditions being againf Law. 408 70 
(L) Of repugnant Conditions.” | 410 2 
| (M1) Of impoſſible Conditions. 412 2 
(N) Of zbe Effect of a void, illegal, or impoſibl Condition. 413 3 
OY) Of the Breach of the Condition, I 414 „ 
And berein, | — 8 
IC 1. What ſhall be a Breach thereof. 414 0 
2 What the Party muſt do to intitle him to the f PSS). x. F 
. thereof; and herein, of Notice, Requeſt, Tender and Re- *% 
fuſal. 417 
3. What ſhall be a Diſpenſation therewith, 419 38 
4. How far he who enters for a Condition broken is re-inſtated 2 
** his former Eſtate. i 
(P) Of performing the Condition. e * 
And berein, N ' 
1. What Perſons may A i it. 5 0 
2. To whom the Condition may be . 424 
3. At what Time it may be performed. | 425 
8 4. At what Place it may be performed. 428 
8B. What ſhall be ſaid a ſufficient Performance. 429 
(Q) What ſhall excuſe the Non. Performance. 
- And herein, 
| 1. Of the Act of God. 432 
8 2. Of the Act of the Law. | 434 
| 3. Of the A of the Parties. 434 
4. Of the Act of a Stranger, 437 
Conſtable. Page 438. 
(A). How choſen and appointed. 438 


(B) I bo are obliged to ſerve. 440 


(C) Of their Power and Duty in afling without any Warrant from a Juſtice 
of the Peace. 441 


| D) Of their Power and Duty in executing ſuch Warrants. 442 
5 Coparceners. 
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Coparceners. W . 


( A) 7 be Reaſon and Nature of ſuch Inheritance, _- 3 


44 
(8) The Nature of ſuch Eſtate, both in reſpes of their ein Me and A- 
tion brought by Sirangers. 


444 
(C) Of a Partition, 1 in T bings are dividable or ve, and the Maier 
theres 


D) © Partition by Writ de Partione ficiends.”* "WF 450 
(E) Of Hotehpot, and the Nature and Incidents s 1 Kind if Parien 


(F) Of be Nature and Incidents of their Eſtate after Partition RO, 463 


- Copyhold. Page 455. 


A) Of the Nature of the Tenure, and what ſhall be deemed Copybold, 457 

(Bj In what reſpet Copybolds partake of the Nature of Freebold Lands. 458 

(C) What As of Porkament ſhall be ſaid to extend 10 Copybolds. 459 
And berein, 


1. Of the Statute de donis, the intailing of Copybolds by Cuſtom, 

and the Manner of docking ſuch Intails. 459 
| 2. Of ſuch other Statutes as may be ſaid to relate to them. 460 
D) Of ſuch general Cuſtoms as may be ſaid to relate to all Copybold 


Eſtates. 


462 
(E) o particular Cuſtoms that are good and peculiar only to ſome yr A 
bolds. | 
(F) Of granting Copybold Lands. 


; Was! 0 765 
And herein. 
1. What Perſons may make good Grants, 46 : 
2. What Acts ſhall deſtroy the Power they had of making ſuc 


Grants. 
3. What Things may be granted to be holden in Copyhold. 400 


4. Of the Operation of the Grant, and the Eftate and Iatereſt that 
paſſes thereby. _ | 469 


(G) Of Surrenders, Preſentments, and Admiltances. uy 
berein, 
1. Of the Neceſſity of a Surrender, and where the den ſhall 
be ſaid to be in before Admittance. 459 


2. Where the Want of a Surrender will be ſupplied i in Equity. 471 
3. What Perſons may ſurrender. 472 


4. What Perſons may accept ſuch Surrenders, and make Admit- 


tances. 473 
5. What Words or Acts amount to à Surrender. 473 
6. What Acts amount to an Admittance. 


474 
7. Of the Conſtruction to be made when the Surrender, Preſentment 


and Admittance differ. 47s 
8. Of the Time of making the Surrender, Preſentment and Ad- 


mittance; and where they ſhall be effectual, though any of the 
Parties die before they are compleated. 


| | 4 
(H) Of the Operation of the Surrender in paſſing the Eftate. | 1 
And herein, 
1. Of the Perſons to take, and what ſhall be A ſufficient Certainty 
in the Deſcription of them. | 476 
2. What ſhall be ſaid to paſs of BY the Surrender, 477 


3. What Eſtate or Intereſt paſſes by the Surrender, 477 © 
4. Of the Power and Authority of the Lord and Steward; and bs 


therein, of the Difference of their As, 
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E.. ) po 2 payable by Copybolders. 
I. Where a Fine ſhall be ſaid to be due, and by 1 and to 


whom payable. 475 
2, At what Time payable; | 480 
3. Of the Certainty and en of _= Fi ine. 480 


'® Of I ORs of the Copybold. 
N Where the whole Copybold ſhall wt or ſuſpended, 


ANT 481 
2. | Where Part only, or what is incident to it, ſhall be extin- 
guiſned. 4 | | f " 483 
5 Of Forfeiture, © | 
And herein, 

1. Of Forfeiture for Non-Attendance at OY and not doing Ser- 

vice. x 
2. Forfeiture for Non-Payment of Rent 482 : 
3. Forfeiture in the Copyholder's taking upon him to diſpoſe of 

the Copyhold, and make Leaſes. 484 
4. Of Forfeiture in committing Waſte ; and therein, of the Lok 
9 or Tenants Intereſt in the Trees. 485 
g.. Of Forfeiture by Incloſure. 486 
6. Forfeiture for Treaſon and Felony. 486 
7. In what Caſes a Forfeiture of Part ſhall be a Forfeiture 4 the 
Whole. 486 
8. Who ſhall be affected by a Forfeiture, or take Advantage 
thereof. 487 
9. What Perfons ſhall be excuſed from a Forfeiture. 488 
10. Where the Forfeiture ſhall be ſaid to be diſpenſed with. 289 
oy Copybold . and how to be ſued for and recovered. 489 


* Cozoners, Page 491. 
(A) Of the Qualifications and Manner of chuſing and appointing a Coroner, 491 


(B) I what Places be bath Juriſdiction. 492 
(C) Of his Authority and Duty in taking Inquiſitions. 493 
(D) Of traverſing and quaſhing ſuch Inquifitions. 495 
(E) Of his Power as to Bills of Appeal, Appeals of Approvers, and the Abju- 
ration of a Felon. - 496 
(F) Where the Af of one Coroner ſhall be as effefFual as if done by them all. 497 
(G) Of the Fees that be may lawfully take. 497 
(H) Of diſcharging bim, and for what Miſdemeanors puniſhed. 498 
Coꝛpoꝛations. Page 499. 
(A) Of the Nature and different Kinds of Corporations. 499 
(B) By whom and in what Manner created. 500 
(C) Of the Names of Corporations. | 
And herein, 
1. Of the Name in its Creation. | ” gon 
2. How far the Name may be varied from in Grants by or to a 
Corporation. 802 
3. How far it may be varied from in Pleading and judicial Pro- 
ceedings. 503 
(D) What Things are incident to @ Corporation. 504 
(E) How Corporations differ from natural Perſons. 
And herein, 8 
1. Of Grants made by and to them. 506 
2. How they are to ſue and be ſued. 507 
3. What they may do without Deed. 507 
4. What Things they may take in Succeſſion. 9608 
5. Where they ſhall be liable in their natural Capacities, 50g 
(F) Of the Diſſolution of Corporations. 509 
Cons 
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malicious. 


Page 510. 
(a 2 firſt IntroduSlion of, and giving the Plaintiff, Coſts de incre- 
6) In wes Caſes the Plaintiff hall have no more Coſts than Damages. 


berein, 


1. Of Actions of Treſpaſs, where the Right of Freehold or Inhe- 
ritance may come in Queſtion, or where the Treſpaſs i is wilful 


2. Of Coſts in Actions of Slandef. 
3. Of Coſts in Actions of Aſſault and Battery. BY 


(C) Where the Coſts [hall be doubled or trebled. 


(D) Of awarding the Defendant his Ca. 
8 What Perſons are inlitled to or exempted from paying Coſts, 
And berein, 
1. Of Executors and Adminiſtrators, - 
2, Of Officers and Miniſters of Juſtice, 
3. Of Coſts for and againſt Informers, and where the Proſecution 
be ſaid to be carried on at the Suit of the * 


4. Of 


Of Paupers. 


(F) 07 in Repl-vin. 
(G) Of Caſts in a Writ of Error. 


(H) Of Cofts in the ſeveral Steps and Proceedings of a Cauſe. 


(I) Cofts bow aſe ed or taxed. 


(A) Of t the 11 9 by what Words an expreſs Covenant is created, 
B) Of Covenants created by J "plication of Law. 
(C) Where an Action of Covenant is a proper Remedy. 
(D) Where there are ſeveral Parties; and berein, of joint Covenants. 
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Covenant, 


Page 526, 
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519 


519 
522. 
522 
523 
524 
525 


527 
530 
— 
532 


(E) Of Covenants real ons perſonal z, and therein, * the Ne to whom they 


(F) How Covenants are to be conſtrued. 


ſhall extend. 
And herein, 

1. Of Covenants which ſhall a to the Heir or ESE ſo as 

to be bound by them, though not expreſly named. 
2. Of Covenants-which the Heir or Executor may take Adyantage 


of. 


Aſſignor. 


cap. 


34- 


3. Where an Aſſignee ſhall be bound by the Covenant of the 


4. Where the Aſſignor continues till liable. 
5. Where an Aſſignee ſhall take Advantage of a Covenant; 
6, Of Covenants which bind by Force of the Statute 32 H. 8. 
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533 
533 
534 
53 
53 
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(G) Where the principal and all auxiliary Covenants ſhall be ſaid to be — 


and extinguiſbed. | 
(H) What ſhall be deemed a Breach, or conſtrued a good Performance. 


(I) Where the Breach ſhall ny = to be well aſſigned. 


(K) Where the Performance ſhall be ſaid to be well ſet forth and pleaded. 548 


(L) What may be pleaded in Bar to the Albion. 
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Courts and wer Juriſhieions in general, 


Page 552- | 


(A) The Nature and Original of ont 2 and by what Authority confti: 


' tuted. 

(B) Of the Fudges and Per ent ererc hing 4 Jurist 
(C) 3 determines their 1 77 and 
(D) of wy * Divi 3 and the \ Saber dation 


eg, 


une G to 3 


553 


I. 10 general of the ſeveral Kinds of Courts which exerciſe a Juriſ- 


diction, 
2. Of ſuch as are of Recard, or not. 


558 


559 


3. How inferior Courts muſt claim their Juriſdiction; and herein, of 


pleading to the Juriſdiction and demanding Convſance, 
4. Where it muſt appear, that inferior Courts have a Juriſdic- 


tion. 
E) What is incidental to all Courts in general. 


Court of parliament. Page 566. 


(A) Of the Original and Antiquity of Parliaments. 
5 Of the Perſons of whom it conſiſts. . 
(C) Of the Manner of their Summons and Aſenblin 
(D) Of Elections. | 
And herein, 
1. Of the Electors and their Qualifications. 
2. Of the Elected and their Qualifications, 


9 
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359 


362 
565 


566 
569 


571 


572 
576 


3. Of the Duty of Returning-Officers, and the Remedies againſt 


them. 


E Of the Method of paſſing Bills. 


579 


581 
(F) Of the Continuance, Adjournment, Prorogation and Diſſolution of Para. 


# ment. 
— (G) Of the Juriſdittion of the Houſe of Lords. 


582 
533 


Of the Privileges of Members. Vid. Tit. Privilege. J. 4. p. 228. 


Court of Chancery, Page 58 5 
(A) A7 an Officina Brevium, out of which all original IWrits flow. 


585 


(B) As an ordinary and limited Court, proceeding according to Law, commonly 


called the Pitty-Bag. 


(C) As an extraordinary Court, proceeding according to Equity. 
And berei n, 


587 


1. Of its original Juriſdiction, and how at firſt it has * ex- 


punged by the Common Law Courts. 
2. What Juriſdiction it exerciſes at this Day. 


Court of King's Bench. Page 591. 


(A) Of the Juriſdiction of the Court of King's Bench. 
And berein, red 
1. Of its Juriſdiction in Criminal Matters. 
2. Of its Juriſdiction in Civil Cauſes. 


3. Of its Juriſdiction in reforming and keeping inferior Juriſdictions 


within their proper Bounds. 


(B) How far its Preſence ſuſpends the Power of all other Courts. 
(C) Of the Form of its Proceedings. 
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court of. Common pleas. Page 595: 
Court of Exchequer. Page 397. 
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(A) Of the Nature and Auriquity of this Court: 5597 
(B) In what Caſes it has a Tufiſdiztion, | 598 
(C) Of the Manner of its Proceedings. ab cared ; TD N-I900” 


Court of the Con ſtable and Earl Sartil : 


Page 601. 


(A) Of the Manner of bolding this Court ;, and berein, whether it can be 


held by Commiſſion by the Earl 38 567 * He. i 22 be . 


bited if it exteeds its Juriſdistionn. > 601 
(B) In what Caſes it has a Juriſdiction. 602 
(C) Of the Form and Manner 4 its Proceedings. apron 603 
Court of Oyer and Terminer and Seal-welivery, 


Page 604. 


(A ) Of the Manner of ps Commiſſioners of Oyer and Terminer and 
Gaol-Delivery ; end herein, of the Determination of their Power, 604 


(8) Of their Juriſdiftion when af pointed. 606 
(C) Of the * of their Hopes 2 2 "wu . * 607 
Court of the Juſtices of Alliſe aud Niſ Prius. 
Page 607. 
Court of Seffions of Juftices of the Peace, 
„ Page. 6083113" 


Of the Eccleſiaſtical Courts. page 609. 


(A) Several E cl ſſaſtical Courts, which exercifs a 7 uriſdiction, 
And herein, 


1. Ot the Court of Convocation. - 60 
2. Of the Court of Arches. N 611 
3. Of the Prerogative Court. 0 611 
4. Of the Court of Audience. $3.20 612 
5, Of the Court of Faculties. „ 
6. Of the Court of Peculiars. 3 612 
7. Of the Conſiſtory Courts. | : 612 
$. Of the Court of the Archdeacon. 612 
9. Of the Court of Delegates. 27 613 
10. Of the Court of Commiſſioners of Review. | 613 
(B) Of appealing from an inferior to a ſuperior Court. 614 
(C) Of citing one out of his own Dioceſe ;, and derein, of the Boundaries f 
their Juriſdiction. 614 
Wol- 1 I. [De] (D) In 
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D) tn what Caſes the + Ecchffical Courts are allowed. to — 4 Jariſdic - 


tion. Page 617 
(E) How they are 10 proteed as th thoſe Matters in which they bave a Jari 
dittion, ore will be ae” by the Ti pore” Courts. ; 620 


Ok the court of Admiralty. . Pow 622. 7 
(A) To what Places the Juriſdiction of the Admiralty i is confined. . 62 3 


(B) To what Things its Jariſdiction extends , and berein, of ſuch Matters as | 


ariſe partly on Sea, and partly on Land. 624 
(O) To what Cem, 1 Juriſdiction extends; and berein, of Contract 4 


on Sea. 626 
(D) To what Crimes and Offences ih Turiſdifion extends. 62 8 
(E) By what Law it proceeds, and the Form of ſuch Proceedings. 629 


Of the Parthaiſea and Palace Court. Page 632. 
Court Palatinate, Page 633. 


1. Of the County Palatine of Cheſter. 020 1 . 


2. Of the County Palatine of Durbam. 625 
3. Of the _—_— Palatine of pad and the Dutchy Court, 6 35 


Of the Royal Franchiſe of Ely. Pige 6 36. 


Courts of the F oꝛeſt. Page 6 3 7. 
1. Of the Juſtice Seat. 


9 
2. The Swainmote Court. M1 
3. The Court of Attachments. 640 
Ok the Sheritk's Lom, Page 640. 
(A) The Manner of holding this Court. 64 
(B) What Perſons owe Suit to it. 641 
(C) In what Caſes it has a Furiſdiftion, 642 
(D) Of the Form of i its Proceedings. © 644. 


Ok the Court-Leet. Page 645. 
Of the County Court, Page 646; 
Df the hundꝛed Court. Page 647. 

Ok the Court Baron. Page 648. 
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Courts of the Cinque Ports. 1 650. 
Courts of the Stanneries. Page 6 5 2. 


Ot the Court or. Commiſioners of Sewers. | 


4 


Court + of Piepowders. Page 6 86. 


Of the Courts in London. Þage 657. | 
1. Of the Court of Huſtings.” RO OE eee 669 


2. Of the Sheriffs Courts. 5 1 658 

3. The Court of Equity before the Lord Mayor commonly called 

the Court of Conſcience, -2 \ "658 
Curteſy of England. Page 6 7 

(A) What Perſons may be Tenants by the Curteſy, what not. 660 


(BY Of what Sort of Inberitances this Eſtate is allowable, of what not. 660 
(C) What Eſtate the Wife muſt bave to tet in ihe Huſband to be r by the. 


Curteſy. 
And herein, 4 
1. The deſcendible Quality of ſuch Eſtate, 663 
2. The Sciſin of the Wife thereof. | 663 
3. When this Eſtate and Seiſin is to begin, and how long it muſt 
continue. 664 
(D) Of the Huſbands * itle being initiate by baving of * and to what 
Purpoſes. 
And herein, 
1. What Sort of Iſſue this muſt be. | 666 
2. When it muſt be born. « 666 
3. What it muſt do to intitle the Huſband to be Tenant by rhe 
Curteſy. 666 
(E) 7. W Nature and Quality of ſuch Tenancy by the Curteſy. 667 
With reſpect to the Eſtate itſelf. 667 
2. With reſpect to the Privity between him and the Heir. 667 
(F) By whai Means this Title may be prevented and deſtroyed. . 668 


Cuſtoms, Page 669. 
(A) Of the. Commencement and Length of Time neceſſary to eftabliſh a _ 


(B) What Perſons are affefted with or bound by a Cuſtom. 20 0 
(C) Of ſuch Cuſtoms as are againſt the Rules of the Common Law, and yet 2 
being unreaſonable in themſelves are good, and from the Conveniency of them 
bind in particular Places. | > "FR 
(D) Where from the Benefits accruing from them they ſhall bind, 675 
(E) Where from the Certainty or Incertainiy of them, they ſhall be deemed good 


or void. 


677 
(F) How to be conſtrued, and to what Things a Cuſtom ſhall be ſaid to ana 


677 

(G) Cuſtom how deſtroyed. 678 

(H) Of the Manner of alledging and pleading a Cuſtom. 679 
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(A) Of the Cuſtoms of Ladon In Hera. 170 . 
5 Of the Cuſtoms of London in reſpes to ; Orghets. 682 
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** Wha ſhall be eſteemed ſuch an Eſtate, as will be ſubje to 1 
Cuſtom, and what Diſpoſition a Freeman may make thereof. 68 3 
2. Of the Children's Part; and herein, of Sutviyorſhip, Advance- 


ment and bringing into Hotchpot. 685 
3. Of the Wife's Part, and what ſhall bar her thereof. 686 
2 4. Of the Legatory or dead Man's Share.” _ 687 
(D) Of the Cuſtom of London as it relates to Feme Coverts. 688 
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(F) As it relates to Landlords and Tenants, 689 
(G) Of the Cuftoms of London, which are in Furiberance of Juſtice, and for 
the more ſpeedy Recovery of Debts. | 689 
(H) Of the Cuſtoms of Foreign Attachment, 
And berein, 
1. Of the Nature of the Debt or Duty, which may be attached. 
68 
/ | 2. In whoſe Hands and at what Time the Attachment may be 
made. 691 


3. Of the Form of the Proceedings in a Foreign Attachment. 692 
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Lit. Sect.i 97. 
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Co, Lit. 128. 
- Dor. Plac. 


397. 
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Gilb. Hiſt. C. 


P. 197. 


Dog. Plac. 
396. for ſuch 
Plea would 


* Page 2 0 W in Abatement to N 


CE 187. 4 


2 Baraard K. 
the ſeveral Cburts, and the Difference between the Courts of W's 
here inferior Courts of Record cannot plead, but muſt demand Conuzance ;-wide Tit Courts and their 


(L) Where a Perſon may plead in Par oz in Abatement. 14. 
(M) Of the Manner dt Meiwing in Abatement, and the 
VPꝛoceedings on ſuch Plea. 15. | | 


tion of the Court. 7 
Plea to the (a) Juriſdition of a Court nh be ow in wort (any 
(e] Imparlance, for by chi n to tt the Og ſub 
mita to the Juriſdiftion. 


B. 165. a) 2 KF. 6. 30. 22: H. 6. 7. Hardr. 365. | Set aty; Of the Juriſdifion of | 
and other Courts of Record, and' 


Excep t where ancient Demeſne is pleaded : becauſe the Lord might reverſe the Judg- 


ment by Writ O Diſcelt, and it goes in Bar of the Adtiomatſelf ; for this, wide Dyer in in Marg. 210. 
Stile 30. Latch 63. 5 Co. 105. Ce. 31. Han. Est. 103. Cr.) For Imparlance, and the ages de- 
tween a General and Special | | | 


parlance, wide Tit. 9 in Vol. 4. p. 27. 


The Defendant. muſt plead in propria Perſona, for he cannot plead by 
Attorney without Leave of the Court firſt had, which Leave acknowledges 
the Juriſdiction; for the Attorney is an Officer of the Court; and if Defend- 
ant puts in a Plea by an Officer'of the Court, that Ples' muſt be ſuppoſed 
to be put in by Leave of the Court. : vi 

The Defendant muſt make but half Defence ; for if he makes the f 
gr genes quando & ubi Curia confideravit, Ic. he ſubmits to the J 1 
of the Court. 


As to pleading to the E and demanding 0 31 
Poſt, 559» 560, Sc. 


(B) Df Pleas in Abatement t to te Sts of 


the Plaintiff; and therein, 
1. Of Outlawey. 


|S gwngb in the Plaintiff is a Plea in i for he thereby 
loſes his Liberam legem, and is out of the Protection of the Law, be- 


cauſe he would not be amenable and attendant to the Law; and therefore 


ſhould not have any Privilege or Benefit from the Law. 


to be outlawed till the Return of the Exigent. Bro. Nonability 25. 23. ar 49. Dyer 222. but for this, 
wide Head of Outlawry. 


But Outlawry does not intirely abate the Writ, but is only a temporary 
Impediment that diſables the Plaintiff from Proceeding; for upon obtaining 


a Charter of Pardon, or reverſing the Outlawry, he is reſtored to his * 


and ſhall oblige the Defendant to plead to the ſame Writ. 

This Diſability is only pleadable when the Plaintiff ſues in his. own 
Right; for if he ſues in Auter Droit, as Executor, Adminiſtrator, or as 
Mayor with his Commonaley, Outlawry ſhall not diſable him, becauſe the 
Perſon whom he repreſents has the Privilege of the Law. 

Nor when he brings a Writ of Error to reverſe an Outlawry, ſhall 
Outlawry in that Suit, or at any Stranger's, diſable him; for if he were 


amount to outlawed at ſeveral Mens Suits, and one ſhould be a Bar to another, he 
Exceptio ejuſ- could never reverſe any of them. 
dem rei Cujus 


petitur difſolntio.. Co. Lit. 128, If there be an Artaint . Outlawry ks on that Verdi& 
cannot be pleaded. 7 H, 4. 40. 
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it. Ontlawry, Thomp. 8, 9. Brownl.'s, 7. If the Defendant has « Day, bim to bring in the 
Record, and in the Aerie tbe PlaintiF removes it by Writ of Error, and it ; this wulf not de 
petemptory on the Defendant, but he ſhall have Leave to pleat's new Plea, r 


io 180 gomas * nig 
Outlawry in a County Palatine cannot be pleaded in any of the Courts Gilb.Hig.C. 
of Weſtminſter, for the Party is only ouſted of his Law within that Juriſ- £ wp 


dition. 1 Caron. 


TS . 
12 Ed. 4. 16. But it ſeems that Outlawry in the County Palatine of Lascaſor may be} leaded in 
the Courts of n becauſe that County was erected by AR of Parliament. Ir. Uilew 54. 1 
eat. 157. Where Ouclawry may be pleaded in Bar or Abaement, wide 398, Lene L. (1. ,, | 
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When Excommunication is pleaded, the Biſhop's Letter under his Seal, dub. i. o. 
witneſſing the Excommunication, muſt be ſhewn ;' and though the Plaid- F. 200. 
tiff cannot deny the Plea, yet the. Writ ſhall not abate, but the Defendant . 
eat inde fine die; becauſe the Plaintiff, upon producing his Letters of Abſo- Where itcan- 
lution, ſhall have a Re-ſummons or Re- attachment. g 25 258 plead - 
* | ns rw <- 2 . ter a Ge · 


: neral Imparlance, though it may after a Special Imparlance, wide Tit. Intdarlavce, Plac. Gen, 10. 
9 Z. 4. 36. Lute. 19. Latch. 179. | 28 N32 


ö Excommengement is (a) a good Plea to an Executor or Adminiſtrator, Gib. His. 


though they ſue in Auter Droit; for an excommunicate Perſon is excluded F. 20, 203. 


from the Body of the Church, and is incapable to lay out the Goods of the z. fl 1% 
Deceaſed to pious Uſes. : hook, p. a0. 
Aion brought by the Bailifs and Commonal the Defand, _ 5 8 
ion brought by t ailiffs an endant cannot ent in the 
Bailiffs, becauſe they ſue as a Corporation, ds Corporation cannot 2e from the Communion 
of the viſible Church. Gilb. Hi. C. P. 204. Theol. p. 20, Excommunication is no Plea on a 94i 
tam, becauſe it is for Example; and the Statute having given the Informer an Ability to fue, and not 
excepted excommunicated Perſons from the Liberty of informing, he is enabled to ſue by the Statute, 
notwithſtanding the Cenſures of the Church. 12 Co. 61. Gilb. Hift. C. P. 20g. | 


When Excommunication is pleaded in che Plaintiff, be ſhall not reply Bro.Excom. 3. 
that he has appealed from the Sentence, for the Sentence is in Force until 3 Bult. 72. 


it is repealed ; and whilſt it is in Force, he cannot appear in any of the pi . 
Courts of Juſtice ; but he may reply he is abſolved, for then his Biſability „a 4a. 
is taken away. | TT : | Gilb.HiR.C. 
| : Nie 
When a Prohibition is brought againſt a Biſhop, and he pleads Excom- Theol. 
munication againtt the Plaintiff, and in the Sentence there is no Cauſe 28 E. 1 


Where t 
Sentence of Excommunication is a Nullity ; as where the Ordinary excommunicates for a Temporal 


Offence, the Court will write to the Biſhop to aſſoil him. Iro, Excom. 17. Roll Abr. 883. 
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by rhe preſent Ordinary» 55 1 21. Fitz, Excom. 26. It cannot be certied by the Biſhop's Com 
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+ (Cc): Of Pleas in Abatement, . with Beſpect to **e* > * 
the  Perfon ok the Defendant; and perein 
” of Pyivileged Perſ ons. 
E Officers of each Court etjoy the Privilege of being ſued only in z Med. 297. 
thoſe Courts to which they reſpectively belong ; the Reaſon whereof Vaugh. 155. 


— 
0 


is, becauſe of the Duty they are under of attending thoſe Courts, and left * H. 7, . 
E Cauſes ſhould ſuffer if they were drawn to anſwer 10 Ae f . Abt; 
in other Courts. ' 1 1 | 


Ns ka VL ut. 44, 639. 
. 30. Crem. Jur. Courts. 1. Gith, B CP 
, wide Head of Privilege, in 4 Vl. p. 218. and 
4+ Rob. Ent. 199. Raft. Ent, 106, 178, 472. Brownl: 


2 Inf. 551. 4 Infl. 71, 72. agb. 154. Dy. 7. 4 
20, . F. 1. Wie F whe peletegs 


bo 
for Precedents of Co of Privilege, vide T. 


61, 167, 168. Hern. 3. 3 Inft. Clericalis 32 to 35. Where they are not obliged to put in Special 
| Bail; and where Kal ma be put im when they fv, vide Head of Baffin Civil Cauſes, 


Bar the PlaingF miſt have the ſarne;Retyedy againſt the Officer In his Seng 67, 68. 
own Court, as in that where he ſues him for if Money be attached by C. 
foreign Attachment in the Sheriffs Court of London, he ſhall not have his Gitb.Hia c: 
Privilege ; becauſe in this Caſe the Plaintiff would be remedileſs. A 210. 
„ e e oh eee Sid. 362, 2. 
1n 190% 285 #i AY 381 tm Sten i. 346. fl. 24. 2 La. 158. fl. 190. 

So if a Writ of Entry, ot other real Action, be brought againſt an At- Sand. 67. - 
torney of the Kings Bench, he cannot plead his Privilege; becauſe if this 9 b 
ſhould be allowed, the Plaintiff, would have à Right —# a Remedy ; g if an At. 
for the King's Bench hath hot Cogniſance of Real Actions. 8 
Pleas be ſued in an Appeal, he ſhall not have his Privilege; for his own Court hath no Cognilance of thi, 
AQtion ; nor if ſued as Bail. Rep. and Caf.” Prad. C. P. 64. 


Kb: 735. pl. 16, for this wide 38 H. 6. 29. 
b. 9 E. 4. 35. Cre. Car. 585. Leon. 189. 2 Leon. 166. Fl. 190, G. Hip. C. Flle. * 


Alſo the Privilege which the Court indulges their Officers with, is re- Hob. 17). 
ſtrained to thoſe Suits only which they bring in their own Right, or are Gage's Cale, 
brought againſt them in their on Right; for if they ſue ot are. ſued g. Hitt, 
Executors or Adminiſtratots, they then repreſerit common Perſons, and are f Rel. Abr. 
to have no Privilege. tear n 2879. Pl. 23. 
2 Lil. Reg. 456, 457. Ney 68. 17 Vin. Abr. $17, * 22 Vent. 299. Godb. 10. 


| pt. 13. - Dy. 377; 
ph. 30. Latch 199. Brownl, 37, 47. 12 Mod. 31 Raym. 533. Salk. 2. pl. 4. 5. pb. 18. aig, | 
157. Dy. 24, 150, in Marg. S$av. 20. fl. 49. * | 


* 
— 
. 


So if an Officer of one Court ſues an Officer of another Court, the 2 Mod. Rep. 
Defendant ſhall riot plead bis Privilege; for the Attendance of the Plaintiff: 98. Hamel- 
is as neceſſary in his Court as the Defendant's in his; and therefore the ton . Juſ- 
Cauſe is legally attached in the Court where the Plaintiff is an Officer. , Len. 129. 
Gilb. Hiſt. C. P. 211. God. 81. pl. 95. 2 Rel. Abr. 275. pl 4. Moor 556. Brownl. 37. 


S0 if a Privileged Perſon brings 4. Joint Action, or if an Action be Gilb. Hit. 
brought againſt him and others, he ſhall not have his Privilege; but this 2'2. 4 Vol. 
is to be underſtood where the Action is joint, and cannot be ſevered , for 573: 


if the Action can be ſevered, without doing any Injury, the Officer ſhall Goth. 277. 
have his Privilege, Wee: | + 7 8. Abe. 
5 255. 2 Lev. 119. Vent. 298, 9. 


An Officer ſhall not have his Privilege againſt the (4) King; for as the Forteſe. 342 

Executive Power is lodged in the King, it would be unreaſonable that his Hob. - 

Court, which gives Relief to private Petſons, ſhould protect any Subject = 5 

from being brought to Juſtice for offending againſt the Laws, which con- , Roll . 

cern the whole Commonwealth. | . 274. 4 Vol. 
222, 


at the Suit of an Informer; he ſhall have his Priyi- 


Gilb Hit. C. P. 208. (a) But in an Action, Qui tam, 
lege. Lil. Reg. 7. 3 Lew 398. Latw. 193: 


If an Attorney of the Common Pleas be in Ciſtedia Mareſch. for want of 
Bail, at the Suit of A. he may (5) plead his Privilege. lb) Bat if be 


be in Cuſtodia 


Mareſchal. at the Suit of A. and B. declares againſt him in Cu/odia Mareſchal. if he bas waived his Pri- 


vilege as to J. he cannot take Advantage of it againſt B, For this vide Rol. Abr. 275. pl. 5. Solk. 1. 
. 3. 173. 5 Med. 310. Carth. 370. 3 Lev. 243. Ld. Raym, 135. 
| | C 


Vol. J. 8 


After 


4 Pane 6 6 — Tap mparknce, an Officer cannot plead his Privilege, wk 
_ e251 ho affirmy the Juriſdiction of "> wa but by the 
22, . Anion "It aig bp that after a ſpecial Imparlance he may plead his Privil 


= 
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(00 Ot witas tn Abatement to the Form of 
the Tirif and Acton; and herein of pu; 
| nomer, and the TWant of Addition. 
12 Mod, 273. 


HE Law is very ſtrict in obligin Mento keep to the] Forms 
— 5 it preferibes er. therefore in the Writ, bow ap the lege Fer of 
amended,vide the 8 Proceeding, that Certainty and Exactneſs is required that no Per- 
Tit. Amend - ſon ſhould be ente or attached by his Goods, unleſs there appears ſuffi- 
rar Jong cient Ground to warrant ſuch Proceedings; fo that if the Writ mar 
miſt bepleaq. terially from that in the Regiſter, or be defective in Subſtance, the Party 


. 


artonts brevis; and a 


ed, and can- may take Advantage of it. 


not be taken 
Advantage of in Error, vide Tit. Erro#, and pofea Letter H. (10.) Fide 5 Co. 12. E H. 7. 16. 10 o . 3. 
an Tal. 662. Heb. I, 51, 5. wn Carth. 172. 


() Fita. Brief, So if the Declaration varies from the Writ, as (a 
219, 23?- Action in the Reign of a preſent King, where the Writ ſuppoſed ir to have 

been in the Rei e or by giving the Detendant a Name 
(5) Yelv. 120. different from 75 in the Writ; as where 5 Writ (5) calls him 4, B. of 
Vide Finch“ Lyndon, Alderman, and the Plaintiff declares againſt him as A. B. of London, 


| reed, Wo Eſq; or where the Declaration is otherwiſe defeRive, in not purſuing the 


Vide Heads Writ, or not ſetting forth the Cauſe of Action with that Cer , which 
Amendment the Law requires, or in laying the Offence in a different County rom that 
and Jeoſail, in which the Writ was brought. 


For this vide Miſuomer is a good Plea in Abatement; for ſince the Names are the o 

Heads _ Marks and [ndicium of Things that human Kind can underſtand each other 

r und by, if the Name be omitted or miſtaken, there is a Complaint againſt ng 
Body. 


Finch 363. But though a Defendant may, by pleading i in Abatement, take Advan- 
9 1 4 pl- tage of a Miſnomer when there is a Miſtake in the Writ or Declaration, as to 
DD the Name of Baptiſm or Surname; yet in ſuch a Plea he muſt ſet forth his 
thatName, or right Name, {0 as to give the Plaintiff a better Writ. (a) 94 2: 


not taking 1 
Advantage 8 of i it, ſuch Mittake will de aided; wide Tit. Error. Vide Telv. 112. Muſt, in ſetting forth his 
Name, fay that by ſuch. Name he was known at the Time of the, Writ purchaſed. Skin. 620, pl. 17. 


Vide Salk. 5 - 17. Gouldſ. 85. (a) See 2 Str. 816. 10 Med. 208. 2 Ld. Raym. 1178, 1541. 


Lutw. 36. One Defendant cannot plead Miſnomer of his pen for the other 
. Defendant may admit himſelf to be the Perſon in the Writ. 


J. Villars, The Defendant, though his Name be miſtaken, is not oblized't to Tk 
who, pꝛetend- Advantage of it; and therefore if he be impleaded by a wrong Name, and. 


od 1 5 to afterwards impleaded by his right Name, he may plead in Bar the former 


Buckingham, Judgment, and aver that he is una & eadem perſona. 


was arreſted 


by the Name J. Villar, Armiger ; and on Motion, the Court gave him Leave to put in Bail, without 


$ 


Joining in the Recogniſahce, and thereby nor eſtop himſelf. Vide Salk. 3, pl. 7. 2 Barnes 79, 71. 14. 


Narm. 64, 249. 7 Mad. 38. Str. 205. 2 Ste. 81. 


2 Nor Abr. 25 3, 279. Hard. 365. 1e 46. „ Þ 9:05 re 
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_ obliged to commence new Actions, or to have Reſummons or Attachment Nure of & 
on the former Proceſſes, to bring the Defendants in; but to ptetent the Ine Qpo Warvak 


Dir Gale of Felony ar Common "Law; if '= Perfoh were indie a ger 
wrong! Name, he could not dot was to: pledd 0 was dot is i ak 
for the Fa@ belag ſworn againſt che Party preſent; it "was tered by the 
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ve they any Kd Habiration. H. g cap. 5. 
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72. 2 fl. $70. Sid. 40. Lit. Rep, 8. = ip. C, 186, 7. 


of Miſnemer, ga 2 and ve 
that the Party accuſed may take Advantage 6 F Miſnomer,, or the 854 et muſt p plead 
over to the Felony ; but though fuch Ptes be found for Mitt, "be Tk oh but ma 
indicted over again ; neither ARG "—_— if found againſt bim, Ve Herre. mall be tried 
mn. Bens; Mees n ... de 
— 2611 T1414 $<4 * Fo p TY 
Ae State, hben of Ads ad Digniry of the Perſon in 
neceſſary to be ſer forth in judicial Proceedings, left ag »y © 4p 
the n real Defeadant, ſhould ſuffer 
5+ c. 5. enacts chat id all Perſonal Actions, 


of the D 

rees, Myſtery and Place of Abgde . 
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(F) Of Abatement by the demtt of the Wing: © 


F 63 ni insane 2% 2111 I 


— h, and Min- | 
tary, were determined by the Death of ti King ; alia all Suits —— 


pending in the King's Courts were diſtoſiſtinued, ſo chat the (Plaintiffs rere i 5 


not *comorant 


convenience, Expence and Delay which this occaſioned, were the Statytes | * are ber 2 
of 1 E. 6. cap. 7. '7 @ BW. 3 A ee e 


c 
fef3. 3. made, w ich N under f 16390 33% im Pb Demiſe 
Where de EE oo paper: 20. TT 4 


213. * 

: * As to the Effect of this Abatement Wee Set al 1 Com. Dig, 
Fire Facias to repeal 4 Grant of a Marker, 1 An oflginkl 3 e Le = as 
re Init 
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62. (H. 38.) 
of the Statute 1 F/. 6, . 9, and 1 e, , ad 
Nature of a Q Marranto does not abate. Str. 782, 


4, 3.5 


wy es. 2 —— 
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(F) ot Abatement by the Death of .the | 
' | Patlies. 4 bog n at 109042 ade 561 


10 11S!rmid vn 
E general Rule to bo orred:lnghia Caſe * than where the Deah Gilb. Hit. 
of any Party happens, and yet che Plea is in the ſame Condition as to Modes 
if ſuch Patty were living, there ſcd-Deacy Fer no Alteration or 4 10 Mod. ft. 
ment of the Writ. * 31 S1446956 *, 5 
A Difference has been held wich ReſpeRt tree Atditna, whos there ate e ce. ta; 
ſeveral Plaintiffs, and there is Summons and Severance, {uy there is in moſt 5 Co. 26. 
Real Actions) that in theſe the Death of one of the Parties abates the Writ, . Cro, Elix. 
but not in Perſonal or Mix'd Actions, where one iatire Thing is to be re- _ Ja 


covered ; Co, 


ci. All 


117, 
139. 


1 8 _ 
— — — . * th. M6. _ * 8 i. WF — ah "—_ — 8 2 — * — 
2 a 4 5 6 2% „„ * 75 _— - * EY 


Jones 482. covered z as if there be two Joinrenancs or Copartners, and they bring a 
Gilb. Hiſt. Real Action, and one is ſummoned and ſevered; the other ſhall-proteed for 


et. 


* P. 243. his Moiety ; for having a Right to a diſtinct Moiety, there: is na Reaſon 


why he ſhould not have a Remedy for the Recovery of ir, not withſtandi. 
| the Unwillingneſs of the other to join with him; but if the Perſon —. 
dies, the Writ abates, becauſe he goes for the Whole, in Caſe of the Death 
of the Joincenant, or of the Copartner, without Iſſue, which would be im- 
roper on that Writ, where by the Summons and Severance he went only 
| or a Moiety ; for that would be making rhe Writ have a double Effect, viz. 
Page 8 in Caſe of Summons and Severance, for a Moiety ; and in Caſe of Suryi- 
bin! vorſhip, for the Whole. i " 5510 
e Mod. its, By the 8 C9 .. 3. cap. 11. ſe. 7. it is enacted, That if there be 
Andr. 55, 38. two or more Plaintiffs or Defendants, and one or more of them ſhould 
die, if the Cauſe of ſuch Action ſhould ſurvive tp the ſurviving Plaintiff 
dr Phaintiffs, or againſt the ſurviving Defendant or Defendanrs, the Writ 
* of Action ſhall not be thereby abated ; but ſuch Death being ſuggeſted 
upon the Record, the Action ſhall' proceed at the Suit of the ſurviving 
| © Plaintiff or Plaintiffs, againſt the ſurviving Defendant or Defendants.” 
Cro, Eliz.> And before this Statute it was held, that if there were two Executors, 
652 and they brought an Action of Debt, and one of them died, that the Writ 
3 — 139. ſhould not abate; for in this Caſe Summons and Severance lies, after 
Vide Head of Which the one Executor does not proceed for a Moiety, but for a Whole, as 
Executors Repreſentative of the Teſtator. | 
and Admini- | & in a Quare Impedit by two Jointenants, and one is ſummoned and 
ſtrators. , ſevered, and the ſevered Perſon dies, the Writ ſhall not abate, becauſe the 
7 42 Advowſon is an intire Thing, and he proceeded for the Whole after the 
ſhall be no Severance z and ſo he may after the Death of the ſevered Jointenant. 


Abatement in | 
Judicial Writs, nor Summons or Severance, Jide 10 Co, 134. Brownl. 64. Leon, 263. Co. Lit. 139. 


- 


- 
. o 


Hard. 151, If there were ſeveral Defendants in the original Action, and one died. the 

— 3 Writ did not abate; becauſe there being a joint Demand, it ſurvived againſt 
I on. the Reſidue ; but in this Caſe there muſt be a Suggeſtion on the Roll, be- 

Cro.Car.4 26. cauſe it would be Error to give Judgment againſt a deceaſed Perſon. 

W. 1c 67. Oetteen y 

1. 2 e. Rep. 186. 


Bridg. 72. But ina Writ of Error, if there be ſeveral Plaintiffs, and one dies, the 
Yelv. 208. Writ ſhall abate, becauſe the Writ of Error is to ſer Perſons in flatu quo, 
21 A 213- before the erroneous Judgment given below; and they that are Plaintiffs 
Lo ew” ia Error were diſtinct Sufferers in the Judgment, ſince there might be dif- 
Sid. 419. ferent Executions iſſued thereupon, on the Lands of each of them, and 
cont, bur if there are different Heirs; and by Conſequence the Survivor cannot pro- 
any of the ſecute the Writ of Error for the whole Lands, leaſt by a colluſive Perſua- 


5 ſion, or by Negligence or Deſign he ſhould hurt the Repreſentative of the 


yetall Things deceaſed. 

ſhall Aha g . 

becauſe the Benefit of ſuch Judgment goes to the Survivor, and he only is to defend it. Sid. 419. 
Yelw. 208. | 


Vent. 34- In an Audita Querela by two, the Death of one ſhall not abate the Writ ; 
3 H. 2 1. for the Survivor is not to be reſtored to any Thing he has loſt, but to diſ- 
| 3 Mod. 249. charge himſelf of the Execution; and thereupon, notwithſtanding the 
"od Death of the other, he may proceed for a Diſcharge in toto for himſelf, 

20 H 6. 30. If there be ſeveral Perſons named as Plaintiffs in the Writ, and one of 
18 E. 4. 1. them was dead at the Time of purchaſing the Writ, this may be pleaded 
2 H. 7. 16. in Abatement, becauſe it falſifies the Writ, and becauſe the Right was in 


Brownl, ?» the Survivors, at the Time of ſuing the Wrir, and the Writ not accom- 


lift, Ent. 6. 
my Eat. modated, as the Caſe then was. 
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Abatement. 


- 


8 e 2 _— 


1 By the (a) 7 Car. 2, tap. 8. it is enadted, that the Death of either {«) Continu-. 


© of the Parties (b) between Verdict and Judgment, ſhall not be alledged ed by 30 Car. 
for Error, ſo as Judgment be (c) entered within two Terms after ſuch — _ 6, ms 
« Verd ict. — 2 Ne : : — * pe. 


1 Fac, 2. cap. 17. eck. 5. (6) If either of the Parties die at any Time before the Aſſiſes, it is out of the 
Statute ; but if after the Aſſiſes, though before the Trial, it is no Error; for the Aſfiſes is but one Day in 
Law. Salb.8. pl. 21.9 This means where the Party dying, is the only Party on that Side the Queſ- 

tion, wiz. Plaintiff or Defendant. See 2 Ld. Rm. 1415. (e) If. after Verdict, and before the 
Day in Bank, the Plaintif dies, and the Defendant igns adgment the ſecond Term after the Verdict, 
this is within the Statute, and the ſame as if he had a y entered Judgment on the Roll. Sid. 385. 


' ® < Bythe 8 69 V. 3. cap. 11. ſe. 6. it is enacted, That if any Plaintiff ® Page 9 
© happen to die after an interlocutory Judgment, and before a final Judg- 

ment obtained therein, the ſaid Action ſhall not abate by Reaſon thereof, 

jf ſuch Action might originally be proſecuted or maintained by the Exe- 

© cutors'or Admin er bf uch Plaintiff; and if the Deferidant die after 

* {uch interlocutory Judgment, and before final Judgment therein obtained, 

© the ſaid Action ſhall not abate, if ſpeh Action might originally be pro- 

« ſecuted or maintained againſt the Executors or Adminiſtrators of ſuch De- 

«* fendant ; and the Plaintiff, or if he be dead after ſuch interlocutory Judg- 

* ment, his Executors or Adminiſtrators ſhall and may have a Scire” fatias 

* againſt the Defendant, if —_ after ſuch interlocutory Judgment; or if 
he died after, then againſt his Executors or Adminiſtrators, to ſhew Cauſe 

* why Damages in ſuch Action ſhould not be aſſeſſed and recovered by him 
or them; and if ſuch Defendant, his. Executors or Adminiſtrators, ſhall 
© appear at the Return of ſuch Writ, and not ſhew or alledge any Matter 

* ſufficient to arreſt the final Judgment; or being returned warned, or 
© upon two Writs of Scire facias it be returned, that the Defendant, his 

* Executors or Adminiſtrators, had nothing whereby to be ſummoned, or 

© could not be found. in the County, ' ſhall make Default, that thereupon a 

* Writ of Enquiry of Damage ſhall be awarded, which being executed and _ 
© returned, Judgment final ſhall be given for the ſaid Plaintiff, his Execu- 
© tors or Adminiſtrators, proſecuting ſuch Writ or Writs of Scire facias, 


_ © againſt ſuch Defendant, his Executors or Adminiſtrators reſpeRively,* _ 


— 


Ty 


* 


„ 


(0) Of Abatement by Reaſon- of- Marriage oz 
). O e, de 0] 


Overture is a good Plea in Abatement, which may be either before the Dod. Pl. 3. 
Wirt ſued, or pending the Writ. By the firſt the Writ is abated de Sid. 14 
fatto, but the ſecond only proves the Writ abateable; both are to be plead- 1855 168. 
ed, with this Difference, that Coverture, pending the Writ, muſt be plead» vide Tit. 
ed poſt ultimam continuationem; whereas Coverture before the Writ brought, Baron and 
may; be pleaded at any Time, becauſe the Writ is de faFo abated ; (a) but Feme. 
if a Feme Sole takes ont a Writ, and after marries, the Defendant was (e) The 


£ 


legally attached on ſuch Suit; and therefore may plead in Chief to it any 2 * 
Defence he has; but ſuch Plea muſt be Puis darrein continuance. cannot abate 


| | CG. : | 8  herownWrit 
for this would be taking * of her own Act. 2 Rol. Rep. 53. Stra. 811. Z. Ray. hag 
But in av Action again't Baron and Feme, the Baron died, and the Feme married again pendente pla- 
cite; and the Court inclined. to think the Writ abated, becauſe her Name was changed. Stile 138. 
But 2 Ld. Raym. 1525. 2 Sir. $11. Barnard. K. B. 50. are all expreſs, that Coverture after Action 
brought cannot abare Plaintiff's Writ, * | ; | | | 


You. L h 1 If 


Ry bt: Abatement. 


Fitz. Brief, If a Writ be bravghs by A. and B. as Baron and Feme, whereas they 
476. | \wete hot married until the Suit depended, the Defendant may plead this 
iti Abatement ; for though they cannot have a Writ in any other Form, yet 
the Wrir ſhall abate, becauſe it was falſe when ſucd out. 


If a Writ be brought againſt a Feme Covert as Sole, ſhe may plead her 


Latch 2 Coverture ; but if ſhe neglefts to do it, and there is a Recovery againſt her 
%. as « Feme Sole, the Huſband may avoid it by Writ of Error, and may 
2 Rol. Rep. come in at any Time and plead i | 


Salk,8.ph,zo. If an Action be brought in an inferior Court againſt a Feme Sole, and 
3 pending the Suit ſhe intermarries, and afterwards removes the Cauſe by 
v. Reynolds. Habef Corpus, and the Plaintiff declares againft ber as a Feme Sole, the 
Si. Hil. 2 may plead Coverture at the Time of ſuing the Habeas Corpus, becauſe the 
* Page 10 Proceedings here are de nove, and the Court takes no Notice of what was 
ecedent to the Hdebeas Corpus; but Motion on the Return of the 
Habeas Corpos, the Court wall grant a Procedendo; for though this be a 
Writ ef Right, yet where it is to abate a rightful Suit, the Court may re- 
fuſe it 3 and the Plaintiff had Bail below to this Suit, which by this Con- 
trivance he is ouſted of, and poſſibly by the ſame Means of the Debt “. 


Il the removes the Plaint Coverture is not a good Plea. Barnes 355- 


Cro.Jac.356. *' Th Ejectment againſt Baron and Feme, after Verdict for the Plaintiff, 
Cro. Car. Baron dies between the Day of Niff prius and the Day in Bank; adjudged 
Rot Rep. 14. chat the Writ thouſd 1b. good againſt the Feme, becauſe it is in Nature 
Moor 459. Of 4 Trefpaſs, and the Feme is charged for ber own Act; and therefore 
the Action ſurvives againſt her. So if the Wife had died, the Baron ſhould 
have Judgment entered againſt him. bs RC ee # 
Cro,Car.23z, If a Feme Sole Plaintiff, after the Verdict, and before the Day in Bank, 
1 Bulſt. 5. takes Huſband, ſhe ſhall have Judgments and the Defendant cannot plead 
this Coverture, for he has no Day to plead it at. | N 
Probibilion at the Suit of Huſband and Wife, does not abate by the Death 

of the Huſband. 2 Str. 1063. 
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193, 3430. Gaul. 106. 2 Lean: ** Le Ka. , 176. Paln. 311. Heb. 7, 15 
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2 oe of Faoſlts in the toreedings after the Writ. 


natum, and the Defendant 


8 


bee che Win 3 is only — it muſt be —— Fer. 


vantage of in Error. abt an 


$2, 86. 
Mod. 35, $1, 106. 169. Nel. Abr. 783. N 
4 jade ove beaded in Aber 2 Carth. 124. Thel 18.4 Me es d Judicial 
rits z for in the former, Matter of Form abates them as wel All as Sul "Rt * 7 in ne alan ſot 


if the Subſtance be , the Want of Form will be aided. 44. 6. 4. N 3, 13» re e 


Bro. a 
an Action in her own Name per avs Carth, SF, 
plcads in Bar to PRE ho thell never r Holz, 
wards aſſign the Coverture for Error. | 


So tho ic he 6 gear ſilos ne ROT? es ihe 


Tenant in Common with the Plaimtiff, | 
ment, he ſhall not have Adyantage « . ee n 
inſt the Biſhop and Cro. ſac. 7 * 


So if a Quare Impedit be brought again 
_ without naming the Patron, 45 this might have been oy Bull, 4 
in Abatement, yet if the Defendant; pleads in Bar, g it cannot after, - 
upon a Writ of Error, be aſſigned for Error for though the Want 'of Pain, _ 
the Patron's being made a Defendaat might make the Writ abateahle, = 2 Rol. 
* was not thereby actually abated z and 5 {hall be aſſigned Er 5 239. 
concerning the Writ, but what actually abates it. Page 11 
If an Action be brought againſt Sir Francis Forteſeue Militem & Barnet. Rol. Abe, 
tum, and he appears and pleads to Iſſue, and a Verdict and Judgment is 781, 291. 
om for the Plaintiff, the Defendant in à Writ of Error mall not a i Kl 8. G. 
Error that he was a Knight of the Bath, and ought to be ſo named r Rol. Rep 


he has loft this Advan appearing to the her Name, and there "459. 8 8. 
concluded himſelf. * * 1 by 
to the Dama of 10 end che Phiineif Gechres 


Therefore if a Feme Covert bring 


2 
K 
t if he does not plend it in Abate- 12. 


- If x Wiir de 


dummum 2001. and the Verdict 30 f. this id no Error fer Verdi, 1 4 
r the Writ 1 » hor abaved fe fate, but da abutedblc by Plea. 2 12, 
6-4 Bay is, 


that if the Decluedtina — Fray, | Dufepdont wet le it iv mee hes if it varies in 
Subſtance, the 8 may move it in Arreſt of Judgment, or take Advantage of it in Error; be- 
c ſe the Court has no Authority to vin ſec 3 2 8 from that which 

rit has 9 the Court 2 ey rd * Kr Cre.” Big, 732, C. Jars 
654- For this vide Tit. Error. 18 ; 


& / 
8 % 
. » = 


* tt as a. 


o 1 
: LLP 


q aber we Writ Gl abate « in Toto a i 
Dart. 


Hlotaver prbwes che Writ (a) falſe at 1 Cray: ſuing it ous, z 22 B. 66. 0 4+ 
.abate the Writ) entirely 3} as if it appear E intiff s own 1 yay 3 
— chat he had . Cauſe of Action for —_ N if an Action of puta. i 
Ftaſpola be brought againſt tuo Defendants, and che pne pleads, that the («) But this 
other was dead die .impeiratienis' braviss or that chere is pone ſuch in rerum Falffication 
natur a. the whole Mit Mull abatg 3 for it is the Flaintitf's Fault, to uſe che If bene 
Auchotity of the Court, to call in a Man that was-dead 3. * M48. n0 1 8 
et the. Pracels 0 iſur it ai d a feigned Perſon. Point; for in 


A Precipe g od 
i aga ink two, * one pleads Non-tenure, and 7 other 
tt Him 


er, takes the whole T na on himſelf, ** 
Writ ail not abate in the Whole, bur ſtand good 2 that hath Th ney on him becauſe 


ke has a proper Defendant to the Action; and the Non-tenure of the one does in no ways prejudice the 
But 


other Defendant, Raft, Ent. 365. Doc. Pl. 7. 


Plaintiff ſhall 


- — — — — — — — —— — 
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Abatement. 


Raſt,” Ent. But if one of the Defendants die pending the Writ, this ſhall not abate 
365: pl. 5, che Action againſt the other Defendant; for this is the Act of GOD, and 
Tot. £*-7* no Default in the Plaintiff, 620 ave: v 
Co. Lit. 285, | 
A If there be two Executors, and one is named of D. and ſays he is of C. 
21 H. 6. aA the Writ ſhall abate againſt both, becauſe they are both Repreſentatives of 
dne Perſon, and muſt both be legally ſummoned ; and as they are both but 
(5) The Difa- one Perſon in the Eye of the Law, the Piaintiff cannot (S) proceed againft 
bility of one the one without the other; but in this Caſe, the other Defendant will be 
flop the o. obliged to plead, though the Defendant's Plea in Abatement ſhall. be firſt de- 
thers from termined; and if it be found for him, ſhall abate the Writ ia Toto. 


| proceeding 3 


for the Writ, when abated for want of Form, is abated guoad all, hang they have pleaded to Ine. 
8 C. 159. Carth, 96. But if two Executors ſue, and ſet forth themſelves to be Executors, and that 
they proved the Will ; bat upon the Probate ſer forth, it appears that one only proved the Will; and 


the Defendant pleads this in Abatement, a Re/pondeas ouſter will be awarded ; for both have a Right; 


and he that did not prove may come in when he pleaſes. Salk. 3. pl. 6. The ſetting forth that they had 

proved the Will, amounted only to Surpluſage : The Method is to deelare as Executors, generally, and 

make a Profert of the Letters Teſtamentary, whereby it appears they are Executors. Vide Head of 

Executors and Adminiſtrators. © FOE S. 

Booth 2g, - At Common Law, Non-tenure of Parcel of the Lands abated the 
38 H. 6. 7. whole Writ; for this falſified the Writ which alledged the Detendane 

do be Tenant of the Whole; but it was thought very hard that a Writ 

which was good in Part, ſhould be totally deſtroyed by this Plea; and 

Page 12 therefore 25 E. 3. cap. 16. enacts, that the Writ ſhall only abate for that 

From this Part of which Non-tenure is alledged. . 

Statute aroſe | 18 4 ant | | 

the Diſli ation in our Books, that the Plaintiff cannot deſtroy, but may abridge his Demand. 


Co, Lit. 362, At Comm Law, if the Tenant plead Non-tenure and Diſclaimer, the 


Rid. kat. Plaintiff could not aver his Writ, and ſay he was Tenant; for in Real 
258. Actions anciently there were no Damages given; and the Plaintiff by chis 


Lev. 330. Plea has the Effect of his Writ, which is to be put into Poſſeſſion of the 

utw. 963. Lands; but if Non-tenure be pleaded, without Diſclaimer, the Plaintiff 
ot 550 may aver his Writ, and ſhew that the Tenant has the Reverſion in Fee in 
+ ++ hit as well as the Freehold, or take Judgment at his Election. 


* i ” 


4E:4. 32. If the Demandant enters into any of the Lands, pending the Writ, this 
Dod. Pl. 5. 1.11 abate the Wii in Toto. * . n Sts, ee 

The Plaintiff declared for Arrears of a Rent-charge, and demanded a 

larger Sum than was due to him, upon his own ſhewing, by 7 J. 10s. The 

un . Defendant pleaded a bad Plea, and the Plaintiff had Judgment for his 

Mayo. "=" whole Demand; but perceiving his Miſtake on the Entry of the Judgment, 

he releaſed the 7/. 105. and it was beld a! good Releaſe ; and that it was 

not a Fallification of his Writ, but rather an Affirmance; but if the De- 

8 had taken Advantage of it in due Time, it would have abated 

3 | | 

Co. Lit. 285, If an Action is well begun, and Part. of the Action determines by Act 

a. in Law, and yet the like Action is given for the Reſidue, the Writ ſhall not 

abate, but the Plaintiff may proceed for the Reſidue; but where, by the 


. 


Determination of Part, the like Action does not remain for the Reſidue, 


3 * 


there the Action, though well commeticed; ſhall abatee. X 
Co. Lit. 285, As if an Action of Waſte be brought againſt Tenar.t pur auter vie, and, 
2. \, - pending the Writ, : Ceftuy que vie die, this ſhall not abate the Writ in Toto; 
but the Plaintiff may proceed to recover Damages on this Writ, for the 
BE Leſſor might have an Action for the Damages, though Ceftuy gue vie had 
.©. ©  Gied before any Action of Waſte brought. 
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der. in eſpecial Tail, and pending 
the Wric would abate, becauſe all Aions of Waſte muſt be l eue. 


the Part that is good; but where it 
another Form for one, there the whole Writ ſhall abate ; becauſe, when 
there can be no better Writ brought for the Parcel, it ought to continue 


So if an Ejeftmene be 5 = determine pending the Go Lit: 283. 


Writ, yet the Action ſhall proceed for Damages on 


wat if Tenant pur auter vis had brought am ABC, and, [or gp. nM rey. 
Writ, - Ceftuy que vie died, altho the A cen was well commenced, yet the 


Wrir ſhall abate, becauſe no Aſſiſe lies for Damages only. 


So if an Action of Waſte were brought by Baron and Feme i in Remain- Oo. Lt. 255. 
che Writ the Wife die without Iſſue, 


Honem. 
So if. a Wit of Annajey be 


brooght, and, pending the Writ, the A 0s Lib 204, 


nuity.derermine, the Writ faileth for _ becauſe the — apogee cannot's- 


be maintained for the only. 


When a Writ is brought for two Thi 
cannot have any other Action for the one 


a the Plainciff 11 Co. 9. 
them, the ü et 
appears he can have another Writ in 8 


aſe. 
Saund. * 


but if another Writ could be brought OO Wu and * 
to abate in Told, + | | 


(K) Where it ſhall abate by Reaſon of another Page 13 
Action bꝛought foꝛ the ſame Thing, 6 


Tu H E Law. abhors Multiplicity of Actions; and therefore — 5 

ppears on Record, — the Plaintiff has ſued out two Writs agai ez H. 6. 12. 
the ame D Defendant for the ſame Thing, the ſecond Writ ſhall abate 1 fo Z for if 8855 39.7 
it were, allowed that. a Man mould be twice arreſted, or twice attached by Beg. Pl. 1 
dis Goods for che ſame Thing, by the ſame Reaſon he might ſuffer in infini- 67. Where a 


um; and it is not neceſſary that both ſhould be pending at the Time of prior Writ of 


the Defendant's pleading in Abatement ; for if there was a Writ in Being at Appeal may 


the Time of ſuing our the ene it is plain the ne was vexatious and ris — 


ill ab initio. a ſecond 


4 ; 
2 Hawk. P. C. 190. Where a prior Suit depending, may be pleaded to an Information ra fe. 
F. C. 275. But it is no good Plea in Abatement of an Indiftment, as it is of an Appeal or an Informa- 

tion, that therè js another Indictment againſt the Defendant for the ſame Offence z but in ſuch head the 
Court, i in Diſcretion, will quaſh the firſt Indictment. 2 Hawk, P. C. 367, 


But then it muſt appear plainly to be for the ſame Thing; for an Aſfiſe g. 2 6. 24. 
of Lands in one County ſhall not abate an Aſſiſe in — 40 County, for Dod. Pl. 10. 
theſe cannot be the ſame Lands. 
In general Writs, as Treſpaſs, Aſiſe, Covenant, where the ſpecial Matter Co. 61. 
is not alledged, and the Plaintiff is nonſuited before he counta, the ſecond Pl. 119 
Writ is ſued pending the other; yet the former ſhall not be pleaded in 3. 


Abatement, becauſe it does not appear to the Court that it was for the ſame 


Thing; for the firſt Writ bog general, the Plaintiff might have declared 
for a diſtin& Thing from what he demanded by the ſecond Writ; but 
when the firſt is a ſpecial Writ, and ſets forth the particular Demand, as 
in a Præcipe quod reddat, &c. there the Court can readily ſee that it is for 


the ſame Thing z and therefore, though the Plaintiff be ponkuited before 
Vol. I. E he 


2344 


l ns LN 


, Eo FOE 7 * 2 70 A a 7 ſecond. wn, ee 
2 4 rede for ee ond bed © 


* This malt dba hers thEPIEHUP (avs Rebuild Wit, eee on ts tt, 
becauſe in ſuch Caſe, the rn Writ ms paging) Ji hb avid Wric ood.” JO 


D. 217 C4 i 0533-4 168 WE 1 OW WY "A 7% 
ge. 62. vide , Ari Action depending in an inferiot Court canhot Weiden ben Ae: 
r this Tit. tion broùght in ont of the. Cburts at fut th ſarne Thing. 


their Jo — 1 The Law will not allow two Qzare Impediis to be brought for the ſame 


diftion id ge Þ- Preſentation; - 'biz. 2 ſccond by the /Defentiaditiagoinſt 
neral. Deethere:s ane pending; in Court by the: Plaintiff agaialt the Defendant, Ef fic 
92, 93. in brevi de partitione, becauſe the n RETIEEY — on 

the firſt Writ as he: could on a ſetb ad. 
Tbe Liw s © warthful againſt all e Svirs, that i it will neither 


ſiuffer tho Actions of the ſamic Natute to rr | 


. (a) Therefore ment Fer tro er e a: Tr ps N ature. 
it is 28g —— 


Pl Treſpaſ; in Nef In 
Pia in 2 i Wet given the Wer B. 27. for the i 25 10, 


85 229. 
and Sin. 388. So in an Aſſiſe of Darrein Preſentment, a Quare Impedit e "fot 2 teſen · 
tation is a good Plea, Hob, 184. 


Hob. 137. Th a Mare Impedit, brought by the Earl Ted a againſt the Biſhop 
of Exeter and Others, the Defendants pleaded that . Plaintiff had 
brought K r Quare lapedit for the ſame Preſentation, which is ſtill 

„ yn 0 of with an Averment that it was the ſame 
. Amidase and Diſturbance; the Earl replies, That ſince his 
former Writ purchaſed, the ſame Church being ſtill void, he preſented 
Henry Curtis to the Biſhop, who refuſed him, which is the Diſturbance 
he now e of, and traverſes that it is the ſame Diſtarbance bn 
Which both Acttons were brought; the Defendant demurs; and ruled 
the Writ ſhould abate; for though there mauſt be x Diſturbance naturally 

* Pape c 14 to maintain the Action, yer rhe pringipal 'EffcRt of the Suit is to recover 
ehre Preſentation z; und the Nature of a N. t is to be Final, or 

Nonſuit or Diſcontinumee, which this would defeat; for by this Rule the 

Phaimiff fight bring a new one, without Weaving the former Suit. And 

9 20 pie, .. rough i this 'Ouſe here wis (e) u new Defendant, vet the Writ abated, 

on < becauſe there were two Quare Impedits againſt the ſame Man; and therefore 

e freſh Defendant could no more enable him to n a ſecond Wyre in; 

TI and pelt, thah a he) DMurdance'could. 


Erwar 


en e he TE. Thing, i there muſt not be more Defendants in the Reglevin than thao wew i in the 


tion bf 


Action of Treſpaſs, becauſe it cttninot ſquare with che Averment, and that it is u | eademgue captio. Dot. 


Pl. 10. Sed If the other Action might not be pleaded i in Abatement, averrin 2 Fad to be the 


lese. Ih Treipte ugtinſt & % Neft Bani, they both-p!oatied in Maremene another Bill of Treſpaſs 
pail Hane of them; und rhree Jailges apainit Hole, who doubted, held the Plea good-as to 
th. Carth. 96, 97. 


Allen th, med Writ be brought relied the dame Day the former is abated, 
ne. re hall be dee ed 20 be lued out after the Abatement of the firſt. 

2 Iba an Action, ending in * ſame Court, be pleaded e 
Carth. 447, bro ugh for Ha, ame Thing, the Plaintiff may- pray that the Record may 


$59" Lord be inſpected by the Court, or demand Oyer of it, which if IO * 
1 2 347. in convenient Mien, he may agn his actos 
Od. 122. 


(L) Wherg. 


the Plaintiff, when 
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In Perſonal Aetions, whete the Bange 110 Alen 
© E in Bar; but in 
L Wige N is turned 0 the there Outlawry enn 

in ay for it Twas — in the King, by the Forfeiture, toe be 
and duc to the Outlaw; and che cunnihgilroimo) 
comes uncertain, ſhall n — o 


«> 
F 


—— 


may be gleaded either in Bar or Abatement but with this ing 
Difference, that Alienage — be only pleaded in Abatement to an Alich in . 


2 ſe Co. Li, 29. 
of Rn 1 fin oa che Klug af 6 Rp e ee * 25 * 


red the e in 7 

atever deſttoys the e van: ant dftattes lim for « + fra 4 | 125. 
recovering, may be pleaded in Bar; But the Defendant is not 5 ob . 

| Defend, in Ber, bat nay lead in unt n as in in e ke te 
ant muy plead” in hlmſelf, or in u ger, either in Bar or 5 5 

in Abatement; for if the Plaintiff cannot 2 Property in himſelf, he fails 12 — 


of his Action for ever z and it is of go A; cee ne den the Property, — v1, 
Tf he has it not. 


In an Action of Debt on i feet bHdinth, the Defendänt 5g 0: 
plead a Wris of Errer brgughtand pending Scher init or in .dhatement . Nen, l 
| P in 


e lieu mu 
IR 0 JT 


. SE . 1, be Tos: th Fe 10 1 . „ * * 338 ay Dons 4. — 


J 0 3 * 
Hf a Defondine pleath Maney in Sandee 400 ti in Bat, 1 
all be efbecmeda Plex ia Bat, and the Count: Wo give final Jut 
mm £0. ye gh 
he * the Ole Matter po his 4. 
2% ae, it 12 Mod, $24: 'o'L. 1 1 
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poſſeſſed. 
Outlawry may be in Bur af 
the Thing in foriei 


So if a Man. SE in Bar, _ Zarte 
eſtermed a Plea 6 Bar; becauſe he cou 4s 
no Action, und where there could be no Action, 
Writ would be inſignificant. 
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():Of the Manner of pleading in Abatement, 
and the Pꝛoceedings on ſuch Plea, ® 


Late. 11. Pes in {bitemins mült be put id Vitbin four Days after the Return 
A bw” of the Writ, becauſe the Perſon coming in by the Proceſs of the 


Prem 453. Court, ought not to have Time to delay the Plaintiff. 
pl. 618. 3 a EPs 


Salk. 367. Inft. d. 518, 519. Prat. Reg. C. F. 1, 3, 286. Rares 149. Rep. & Caf. of Prat. 
C. FP. 23, 63. 11 Mod. 2. Cen. 2 1. CREE | . oc: 
Hob. 250. The Defendant in Abatemen)ſhall not plead two Outlawries, or two Ex- 
yep communications ; for Duplicity (e) is 4 Fault in Abatement as well as in 
a) Comb. | 


24+ Bar, X | 
Sac. l. In Pleas in Abatement which relate to the Perſon, there is no Neceſſity of 
14, 6. laying a Venue, for all ſuch Pleas are to be tried where the Action is laid. 
Sen 363: 7, „ 141 ©. ry 2:18 3 | 
12 Mod. 185. 195. Ware | ao 20 
$i. 220.) If the Plaintiff demurs in Abatement, the Court will give final Judgment, 
pl. 9. becauſe there can be no Demurrer in Abatement ; for if the Matter of Abate- 


See 2 Lord ment be debors, it muſt be pleaded ; if intrinſick, the Court will take Notice 
12 of it themſelves. . | ; 
E Med. 198. But a Demurrer in Abatement to an Indiftment for a capital Offence, or Appeal of Death, 
ſhall not conclude the Party, but he ſhall have Leave to anſwer over to the Offence. 2 Hawk. 
F. C. 334+ | | 1 | 


Salk. 218, 
pl. 2. 
10 Mod. 112: 


os Ld Raym. 1020. Show. 155. Bee 2 Ld. Raym. 338. Carth. 139. (a) It is aided by Verdict. 
« 218. 


If the Plaintiff demurs in Bar to a Plea in Abatement, he diſcontinues the 
Suit, becauſe he does not maintain the Writ. (a) - 


Hob. 250. If there be two Defendants, and they plead two ſeveral Pleas in Mate- 

ment, and there be Iſſue to one, and Demurrer to the other, if the Iſſue be 

found for the Defendant, the Court will not proceed on the Demurrer, & 
fic vice verſa; for in beth Caſes the Writ being onge abated, it would be 
impertinent to judge whether it ought to abate on the other's Plea. 

|  . Where; the Matter of Abatement appears on the Face of the Record. 

— 3%; the Plea ſhall begin and end with a Petit judicium de brevi ; but where the 

; Mod. 1 38. Matter is debors, the Defendant ſhall only end his Plea with a Petit ju- 

145. os dictum *. | Fog” . 3 

Fort. 334- | 8 | | . . 

This Diſtinction is not now often attended to, nor is it perhaps material. 


Safk. 298. On a Plea in Abatement, no Advantage can be taken of the Errors in the 
E. . Declaration; as nothing but the Writ is then in Queſtion, for nothing 
3 Lev. 351, elſe is pleaded to. 3 b 

n | 
Carth. 447. 
See Lord 
 Raym. 329. 
5 Mod. 396. 
Carth. 499. 


If on a Plea in Abatement a Reſpondeas Oufter is awarded, and afterwards 
the Defendant pleads in Chief, and there is a Verdict for the Plaintiff, yet if 
the Plea in Abatement does not appear to have been entred on the M/ prius 
Record, Judgment will be arreſted ; for it being entred on the Plea-Roll, 
(which was in Court) it muſt be mentioned in the Ni prius Roll, otherwiſe 
it does not appear that it was a Verdict in the ſame Cauſe. 
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Abatement 
Yelv. 112. 


or Fa egy and for the Plaintiff, a Reſhondeas Ouſter 3 but if Me - _ 42. | 
be joihed-on x Plea in Abatement, and it be found for the Plaintiff} It ſhall e And id an 
be peremptofy agahaſt the Defendant; and the Judgment ſhall be Nod re- Action to re- 
experes®, becauſe the Defendant chuftng to put the whole Weight of \ his cover . 5 

Cauſe upon this Iſſue, when he might have had a Plea, in Chief, is an Ad- ro gk 4 
mittance that he had no other Defence, - 14 8 - ſeſs the Da- 

10 Med. 112, 192, 210. Gilb, Caf. 80, 138. Not peremptory on Inditments for capital Offences, 
2 Hawk. P. C. 334. | —5 : 


1 


= 
Plaintiff ſh | 
back a Copy of the Iflue, will not pay for it ; an 
was to deliver in a Copy of the whole Record, viz. the Declaration, Plea 
in Abatement, Sc. and Iſſue z but the Court made a Rule for the Future, 
that a Copy of the Declaration and Iſſue ſhould only be paid for. 
Upon a Reſpondeas Ouſter, no Notice need be given of it; for the Defend- Salk. 5. 
ant is fuppoted to be attending his Cauſe in the Paper to maintain his Plea, pl. 18. 
See farther as to Abatement, Com. a. V. And as to pleading ano- 
ther Suit depending, for the ſame Cauſe. See Com. Dig. 1 V. 52. (H. 24.) 
If a Writ abates, without the Default of the Demandant or Plaintiff, he 
may have a new Writ by Nurse Arcompty. Vide 1 Com. Dig. 86. (P.) 


Oufter the Defendant pleads the General ye, the“ Page 16 


all ſign Judgment, if the Defendant's N on tedeliveri 


| ng 
it ſeems the old Courſe . 8 


e e e e coo. coco K a» + 78 


* Account, 


E Writ or Action of Account —, only at Common Law againſt Co. Lit. 194 
one as Guardian in Socage, Bailiff or Receiver, except in Favour = 
of Trade and Merchandize, 3 init: N Ban | 
The Proceedings in this Action being difficult, dilatory and nſive, gü. o. 
it is now ſeldom uſed, eſpecially if che Party has other *. Debs, Gn * 2 
Covenant, Caſe, or other Action; or if the Demand be of 'Conſequenee, Chan, 
and the Matter of an intrieate Nature; for in ſuch Caſe it is more adviſtable 2. 


to reſort to a Court of Equity, where Matters of Account are more com- rug . 


modioully adjuſted, and more adyantageouſly determined for both Parties, 2 Vern. 176. 
the Plaintiff being in that Court intitled to a Diſcovery of Books, Papers, Abridg. in 
and the Defendant's Oath; and on the other Hand, the Defendant allowed Edu. 1% 
to diſcount the Sums paid or expended by him, and all reaſonable Allow- | 
ances to diſcharge himſelf of Sums under 40 s. by his own Oath, if by 

Anſwer or other Writing he charges himſelf by the fatne, to diſcharge him- 

ſelf, which will be good, if there be no other Evidence; and is intitled 

after the Account 1s ſtated, to a Decree in his Favaur, if aoy Thing be 
due to him on the Ballancing thereof. er de Mg ab 


We fhall therefore, under this Head, but briefly conſider, 


(A) Agafnft whom, either by the Common Law, 07 by Sta- 
tute, this Action lies. 17. 


Vox. I. F (B) Of 
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() Of the Wanner of bzinging Account, with Reipeck to 
the Perſons again whom it is bzought ; and hereſn of 
charging one as Receiver when Bailiff, & vice verſa. 17. 
(C) The Nature of the Demands koꝛ which it may be 


b2ought. I 2 * 
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1.8 (D) Jn what Caſes this is the pꝛoper Action, oz ſome other 
il may be bzonght. 19. 
(E) What ſhall be a good Bar to this Aﬀfon. 20. % 


(F) Of the Auditozs, and what ſhall be a good Diſcharge 
bekoze them. 21. 
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*rag.:7 (a) Againſt whom, either by the Common Law 
o2 by Statute, this Action lies. 


Y the Common Law, Account lay only againſt a Guardian in Socage, 
a. Bailiff or Receiver, or by one in Favour of Trade and Commerce, | 
Co.Lit.go.b. naming himſelf Merchant, againſt another naming him Merchant, and for 
F. N. B. 3 the Executors of a Merchant; for between theſe there was ſuch a Privity, 
2 Roll. Abr. that the Law preſumed them conuzant of each other's Diſburſements, Re- 
161, ceipts and Acquittances. 
2 Inſt. 404. | 
13 E. c. 123. TheStatute 13 Ed. 1. cap. 23. gives an Action of Account to the Executors 
25 E. 3. ſt. 5. of a Merchant, the 25 Ed. 3. ſt. 5. cap. 5. to Executors of Executors, the 
31 Ed. 3. cap. 11. to Adminiſtrators; and by the Statute 4 Ann. cap. 16. 
ern ſect. 27. Actions of Account may be brought againſt the Executors and Ad- 
ſect. 27. miniſtrators of every Guardian, Bailiff wo | Receiver, and by one Jointenant, 
' Oo. Lit. 89 b. Tenant in Common, his Executors and Adminiſtrators, againſt the other 
Before theſe as Bailiff, for receiving more than his Share, and againſt their Executors 


one Jointe. and Adminiſtrators. 
nant, or Tenant in Common, received all the Profits, the other could not have his Action, unleſs he 
actually appointed him Bailiff or Receiver, Co. Lit. 172. a, 186. 4. 200 6. Soif two had a Ward in 
Common, and one took all the Profits. F. N. B. 118. So if there had been two Executors, and one 
had received all the Debts of the Teſtator; for between theſe there was not ſuch a Privity as the Law 


required, Bro. Tit. Accompt 58. 39 Ed. 3. 28. 


2H. 4. 12. b. 
Co. Lit. 172, 
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| Rol. Abr. Though an Infant may be an Executor, or may be charged in Trover, 

| r B. 118 being a Tort; yet if he be made Factor, Bailiff or Receiver, he ſhall not 
Co. Lie. pong accountable for what he does during his Infancy, either in Law or 
8. P. Equity, for the ſame Reaſon that other Acts of his bind him not; therefore 
Abr. Ca. Eq. when fuch a one is appointed Factor, his Friends ſhould give Security for 
6. pl. 3. his accounting. * 
F. N. B 11 If I make J. S. my Bailiff or Receiver, and he makes a Deputy, I muſt 
4 Leon. 144 have Account againſt the Bailiff or Receiver himſelf, and not againſt, the 
Vide 1 Veen, Deputy; for the Receipt of the Deputy was to the Uſe of his Maſter. 


208. where | | | | 
in Chancery, on Exceptions to a Maſter's Report, it was held ſufficient for a Servant or Apprentice, in 
Anſwer to a Bill for an Account, to ſay in general, that whatever he received was by him received and 


laid gut again by his Maſter's Orders. 11 1 
| n 
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Account. r 90) Two f RO 2015 | | Though be is 
able for the Ordinary R u is Maſter's Trade, yet upon collateral Receipts, which concern 
not the ordinary Trade of Maker, he is chargeable as well as another, 3 Leon, 63. but then he muſt be 
charged as Bailiff or Receiver. 2 Inft. 379, 380. | as | PIX 
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(B) Of the Manner of bzinging Account, with 
Reſpect to the Perſons againſt whom it is 
brought; and herein ok charging one as 
Bailift when Receiver, & vice verſa. f 


F the King rn J. S. or he of his on Head takes upon himſelf the 4 Co. 12). 

Charge and Care of the Eſtate of a Lunatick, he is but in Nature of a 
Bailiff, and accountable to the Lunatick, his Executors or Adminiſtrators. 
A Man ſhall not be charged in Account, as Surveyor, Comptroller, * Page 18 
Apprentice, Reive or Heyward, or a (a) Diſſeiſor, or other Wrong: oer 3 Co Lic 

for, to maintain an Action of Account, there muſt be a Privity either in ( Se if 
Law or by the Proviſion of the Parties. 
uts J. 8 


Diſſeiſor ap- 
A his Rents, the Diſſeiſor t have a Writ of Account againſt J. S. 3 Laos. 24. Dalt. 
99. 8. . ; . A . | 


lt. tree het. MM = th. AM... YO TOE 8 * al. 


At Common Law, if a Man were diſſeiſed, and his Entry taken away, 2 Rol. Abr. 
he could never recover, by any Action, the meſne Profits; but if the Diſ- 550 
ſeiſor made a Feoffment in Fee, by the Statute of GJoucefter ; the Diſſeiſee . 
in an (5 Aſſiſe might have recovered Damages for the meſne Profits, being (3) But whe- 
a Continuation of the firſt Wrong. ther he could 


. | | have an Ac- 
tion of Treſpaſs, ſeems to have been much controverted ; for which wide Roll Abr. 15 4. 10 Co. 5 1. And 
el 


352. 9745 Heb, 93. Rols Rep. 101, Godb. 338, Q. If againſt the Diſſeiſer Treſpaſs would 
not lie, an 1 de recovered for the Time he wrongfully held Poſſeſſion, and if Ejedtment would 


_ againſt the Feoffee, and after Recovery an Action for the meſne Profits, for the Time he was in 
ofſeflion ? | wn: 


But the Chancery interpoſed, and at laſt carried the Remedy farther than Chan. Rep. 
had been admitted at Common Law; for though in the Caſe of Owen and d #49: 
Aprice, which was adjudged 4 Car. 1. the Cvurt left the Plaintiff to his 9% . 
Remedy at Common Law for the Recovery of the meſne Profits, and would 2 Chan. Ca. 
not aſſiſt by their Decree: And though in the Caſe of Eyre and Fackſon, 1 4Car.2. 71, 72, 134, 
they refuſed to aſſeſs any Damages for a Treſpaſs, for that was a Matter _——— 
determinable at Common Law, and to be aſcertained by a Jury; yet after- 7,0. oP 
wards they began to make the Perſon, who was the Diſſeiſor of the meſne + 205. 
Profits, accountant to him who had the Right; and this was firſt begun 2 Vern. 724, 
where Lands were ſettled for the Payment of Debts, there ſuch Truſtees, 
and the Heir of the Debtor, were Accountants to the Creditors for whom 
the Profits were to be received; and this was very clear and plain, becauſe 
ſuch Perſon came in and took the Profits under the Truſt; and this was 
ſertled in the Caſe of Gilpin and Smith, 18 & 19 Car. 2. Afterwards they 
came to extend their Notions; and the Perſon that took the meſne Profits 
by wrong, was taken as Truſtee for, and accountant to, him that had 
the Right; and this was ſettled in the great Caſe of Coventry and Hall, 

which was in the Years 33, 34 & 35 Car. 2. and was this: Sir Thomas 
Thynn having treated with the Lord Keeper Coventry for a Marriage be- 
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veyance was defective, and the firſt Decree, which ſet up the Title under 
the Settlement, had ordered no Account for the meſne Profits, yet the 
Court, on this Bill, carried back the Account againſt the Heir at Law for 
all che Profits fecelved by Him ; and thebgh It there was no 
Agret ment, nut no Truſt, that the Heir 1d receive the Profits for the 
rightful Proprietor, yet the Court reſolved that Ke Thould account from the 
original Jaſtick, Which intitled Che Propridtor to ſeck an ern fighinſt 
that Perſon that had taken the Profits of the Land, which in Equity and 
Juſtice belonged to him; and though the Heir had the Tinte in Law, 
et ſince, in Equity and Conſcience, the Eſtate belonged to another, ſuch 
ir dught to attonmt with Hm for the Profits he had made of what 
was his ; and from hence Equity began to wae all Perſons account 
the mene Profits they had recewedy to ſuch Perſons as had the equitable 
Title; but in aCaſe where the Huſband ſold Lands for valuable Confidetation, | 
and the Wife, after his Death, recovered her Dower againſt the Purchaſer, 
and brought her Bill in Chancety for the meſhe Profits from the Time of 
* Page 19 * the Death of her Huſband; the Lord Ch. Corper would not relieve het; 
for he ſaid 4's he could not alter the Law of Dower, which gave no Da- 
miges againſt à Purchaſer under che Huſband z and he ſaw no Reaſon in 
0 I Pro- Equity to introduce a different Rule“. | 
ceeding in A . . 
Equity is proper where the wrongful Poſſelfor hath been in Polſeffion 26 Veare, otherwiſe, the Proceed- 
= by Ejectment, and after Recovery by Action for the meſhe Ptbfits, may be the moſt eligible Me- | 


3 
| A Bailiff cannot be charged as Receivet, becauſe if he be charged as 
() Rol. Abr. (a) Bailiff upon his Account, he ſhall have Allowance of his Charges and 
By Bailiff is nces, which he is not intitled to when he is charged as a Receiver; 
underſtood a alſo he is not allowed, in an Action brought agaltiſt him as a Receiver, to 


Servant that plead that he was before charged as Receiver. 

hath Admini- A” | 
ſtration and Charge of Lands, Goods and Chattels, to make the beſt Benefit for the Owner, againſt 
whom an Action of Account doth lie for the Profits which he bath raifed or made, his reaſonable Char 
and Expences deducted, Co. Lit. 172. a. A Receiver is one who receiveth Money, and is tb render 
an Account of it, but is not allowed any Charges br Expencts bot what is dgreed en by the Par- 
ties; and in this Caſe the Plaintif is to declate by Whoſe Hants he received it. Co. Lit. 192. a. If 
a Bailiff be charged as Receiver, it ſeems the beſt Way is to plead it ſpecially. 2 Lev. 126, Whe- 
ther a Perſon may not in the ſame Action be charged as Bailiff and Receiver, Qzwere, and <wde 2 Rol. 
Abr. 119. Cro, Car. 240, In fome Cafes in an ARtion of Account againſt one as Receptor denariorum 
he ſhall have Allowance of his Expences, kd mall account for the Ptoft he received, of might reafon- 
ably receive. Co. Lit. 172. a. | | 


ture of the Demands foz which tt 
may be bought. 


Bro. Tit. Ace- * A N Action of Account lies not for 8 Thing certain; as, if a Man de- 
count 355. livers 10 J. to B. to merchandize with, he ſhall not have Account of 


1 . 76. the 10l. but of the Profits, which are uncertain. N 
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(c) The Na 
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No Action of Fame Rent reſerved on a Leaſe 3 & if n Abr. 
of. Goods waſte them, yet no Action of Account lies again him, 106. 

Tf the Bailee of $ waſte then, or refuſe to deliver them, no Action Rol. Abr. 
of Account lies, but an Action * Detinue or Trover and Converfion. | _ 

If A hath a Term for Yes in a Redory, 4 Tithes being fer forth 3 Leon. 24. 
and ſevered from the nine Parts, B. without any Pretence of Title, carries 
them away and ſells them, yet 4. ſhall not have a Writ of Account againſt 
B. for after Severance the Tithes immediately veſted in A. and the Taking 
by B. was merely wrongful, and therefore without Privity “. 


In this Caſe Trover, or Treſpaſs, is the proper Remedy. 
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(D) In what Caſes this is the late Action, 
.. .. o2 ſome other may be bzought. 


F a Man, by Obligation, r that he has received Money a Rol. Abi. 
I proficiendum & computandum, the Obligee may uber ſue the Bond, or .. 
ve an Action of "Areaunt, at is Election. e rv 
80 if A. acknowledges by Deed, that he has received 100. from B. to Rol.Rep.52: 
be adventured to the - Indies, and thence to land back again, and 2 Balk. 256, 
covenants to render a true Account thereof upon his Return, though B. | 
may have a Writ of Covenant this Deed, bo he may alſo have a Writ 
of Account thereupon, at his Election. 
Aſumpfit, in which! the ' Plaintiff declared; that he intending to go 
beyond Sea, he delivered a Box full of Goods to the Defendant, which Fe 
promiſe to diſpoſe of, and to give the Plaintiff ' an Account thereof at 
Return; the Defendant pl in Abatement, that he was Bailiff to the 
* Plaintiff, to merchandize — ſaid Goods; and that he ought to bring an + P 
Action of Account, and not an Action on the Caſe; and upon Demurrer it 
was adjudged, that here being an expreſs Promiſe, on which the Action is Seat. « 
founded, Aſſumpſit will lie as well as Aecount.; and that wherever one acts e 
as Bailiff, he promiſes to render an Account. Wilkins, 


+7. Garth, 8 
C. where it was held, that the Action would lie, Io, ores þ dges 1 Holt, who doubted . 

who told che Plaintif, that when it came to be tried} d not A ier him to give all the Accoult 
in Evidence, or to enter into the Particulars thereof; but that he ſhould direct his Proof only as to the 
Damages which he had ſuſtained for. not . 9 to the Promiſe, for he would not ravel 
into an Account in ſuch Adtions. Comber . K Lal is not now the daily Practice, and very 
proper in ſuch Caſes, to bring an Action © Aero And if the Plaintiff is not at Liberty to 80 
into the whole of his Proofs : The Action of Account yy wow lite uled or W | HTS 


2 


age 20 


1 Jumpſfit for Money received ad eee je verdict for | the 86 Salk.g. pl.: 2. 
Plaintiff, it was moved in Arreſt of Judgment, that this Action did not lie, eswe 5 
but Account ;, for if a Man receives Money to a ſpecial Purpoſe; as to Acs Vide : Show, 
count, or to Merchandiſe, it is not to be demanded of the Party as a Duty, Rep. 307. ; 
till he has neglected or refuſed to apply it according to the Truſt under E 
which he received it; and the Declaration muſtſhew a'Miſapplication ora” 
Breach of Truſt: Bur i it was held; that in this Caſe the Verdict had aided 
the Declaration; for it muſt be intended there was Proof to the Jury that 
the Defendant refuſed to account, or had done ſomewhat elſe that rendred 


him an abſolute Debtor; . Does not the Law ih; all ſuch e. imply | "fed 
a Promiſe? | 2 6 
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Rot? Abe. Ten ud one as Bill, it is e good Plea that he was never bi 
121, .- | | Bailiff * 

fied. 94 I Actoufr againfe x Bail, i I # gdod Plea that he was the Place. 
Rol. Abr. 98 to drive his Plough, and keep his Cattle for the drawing of his 


* This relates not accountable for this Occupation . 


to an Action of 
Account, but if he miſbehaves, WORN OI, « att 6s 


It is a good Plea in Bar to an Action 
123. releaſed to him all Adios. 
80 if the 


Plaintiff had refuſed to him all err od Profi dez de might have by the Account. Rol. *. 
wy. _— 


YE * 
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Cro.Car.116. So it is a gböcd Plea it Bar; that the Plaintiff and Defendant ſubmitted 
Hetl. 114. to the Award of J. S. who awarded that the Defendant ought to be ac- 


* Auitted againſt the Plaintiff. * 

* * So it is a good Plea in Bar, that after the Rveelpe of the Sum of which 

12. the Account is demanded, by the Mediation of their Friends it was agreed 

But the bare between them, that the Defendant ſhould make an Obligation of 100 l. for 

2 the 100 J. received, and the Profit thehce to ariſe, which Obligation of 

den Soul 100 . he did make and deliver-accordingly to the Plaintiff; for the Ac- 
ceptance of the Obligation deſtroys the Duty, and the Sum in Demand is 


not be ſuffi. 
thereby as ſtrongly releaſed as by a Releaſe f all Actions “. 


cient. 


Vide Yelv, 

202. 8 / e the £rl; Cole waeder Head. (D.) 

Rol * It is no good Plea in Bar to the Aion, f red the Defendadt * en 
123, 124. Payment of the Money which he hath received to account with en he 


Fo. if the hath made Satisfaction for the ſame. 
efendant 


pleads that the Plaintiff has given him Fa Acquittance r e Sum received. Pe _ Net 0 
For theſe Pleas, being Matters Which ſhew that he was once sceohntable, are 6hly to be made uſe of 
_—_ the ee Vide Dyer 22, 145. 6 . peed YR 61. * Wye yore | 


SEE 


. 21 „ 6 Of the Aba, and what t won ve a you 
Diſcharge befoze them. Fo 


Mod. 42. IFN an A&ion of Accent. there are two J udgments; ; 10 gelt! is Qued com 
Brownl, 24. putet *, after which the Court aſſigns Auditors, uſually two of the Off- 


Co. Ent. 46. 
Of Auditors cers 
aſſigned by 


before them de die in diem, at any Day or Place that they ſhall, appoint, till 
the Parties the Account is determined ; the Time by which the Account is to. be ſettled, 
rhemſelves, by is prefix d by the Court; but if the Accou nt be of a long and confuſed Nature, 
Virtue of the the Court, on Application, vill e the Time. ff If either of the Parties 
* 2. think they do him Injuſtice, he may apply to the Court; and if the Defend- 
Vide 2 Ing, ant denies any Article, or Jemurs to 1 l it is 4 be tried and de- 
380. rermined in Court. | +. o 

Brownl. 24. | . 

® Therefore if theJury find for Plaintiff, an d aſſeſs * c. and 1 is FEW? AY + ON 
and a Fi. fa, executed, and Money lericd, on Motion, angels and Execution hall be ſer aſide, and 
the Money reſtored with ic Andr. 19. 
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Wer to the AQtion, 0 hall never be allowed of as a Leon. 219. 
Diſcharge before the Auditors ; therefore, — in Ake the De- 


1 &c. and this be found again ainſt him, Cro.Car.116. 
ed 


he was 7 the — he pl a Sub- 1 vn. 
J. & r * 

of M Detxs, Accounts, &c.. which g 

ingly z this was good Plea, for this Award, made be- 

rela the Action brought, ought _ have been Fr, in Bar thereof; which 
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| iſcharge c iver of 192 Ra. Abr. 
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was delivered him, that he found that hedutft not er en ju 
for de is not vbliged to run any Fiezerd” e | 5 "Ree | 


receives Money to trade and merchandize therewith ; for . iv in any Caſe oblige to 4 
or ſell. Rol. Abr. 124. Nee whether ſuch Oath be neceflary ; and vide 2 Mod. 101 Iſt. 104. 


enen. 369. Venn. 638. Was. Mn, 279: 10 Mod. N Mod. 5 603. 
182. 
a | $-£ | 


Tf a Bailiff of « Manor * Reva den Fran af the: eh Rel. Abr. 
and retains them two or three Years, yet in a Writ of Account he is not to 125 · 


Account for the Profits thence ariſing in the mean Time, for he had not 
Warrant to merchandire with the Mons or to gain or loſe thereby N 


7 — yu . 
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1 -Arcozd and Satisfaction. | 


k. 4. 7. CCORDis — Wile hy (366 aut 
Plow. > N accept ſomething in Satisfaction of a Treſpaſs, &e. done by one 
Rot. to the other. This Agreement, when executed, may be pleaded 
Vide Raym. in Bar to an Action for the Treſpaſs; for in all Perſonal njuries, 


450. che Law gives Damages as an Equivalent; and when the Party accepts of 
2 Keb. 332. an Equivalent, there is no Injury or Cauſe of Complaint, and therefore 
* 158, | ware Satisfaction is a good Plea; but if the Wrong-doer only promiſes a 
5. Head of future Satisſaction, the fa; njury continues till SatisfaQtion is actually made, 
Arbitrament and conſequently there is a Cauſe of Complaint in Being; and if the Treſ- 
and Award, Paſs were now barred by this Plea, he can have no Remedy for the future 


That an A- Satisfaction, for that ſuppoſes the Injury to have Continuance “. 
ward may be 


3 in Bar to an Action, though not executed; and how it differs from an Accord. * Butif a 
efendant has promiſed to pay the Plaintiff ſo much as a Satisfaction, in caſe the Plaintiff will not ſue 
for the Treſpaſs i, Adtion of Aſumpfit will * on that Promiſe. 


* 


a) what ſhall be deemed a good Arcozd and Satisfac- 
tion. 22. 

(B) To what Ations may actow and Satiskacton be 
pleaded. 24. be 

(O) Ot the Foꝛm and Banner of pleavig. Accs. * 2. 


. - - * — ©» 
3 * ? Fa : - | _ * 
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(a) That ſhall be deemed a = Accod and 
Satisfaction. b 
4.19. 


| = Abr. N Accord on! a ppear 1 to be Ak þ to ; ik pity othetwile N 
18. can be no Satisfaction; therefore in an Action of Treſpaſs for taking 
Vide Stra, the Plaintiff 's Cattle, it is no good Plea to ſay, that there was an Accord that 


2 a the Plaintiff ſhould have his Cattle again; for this is not any Satisfaction. 
2 Wils. 

But if it was to dtive them to a certain Place; ſo that it would be a Charge to him to do itz this Would 
make it a good Aecerd. 2 Rol. Rep. 96. In Covenant againſt the 2 or Tevant for Life, Cc. 
he pleads an Accord that he ſhoald quietly depart, and leave the Poſſeſhor +23 held good; thoug h 
after the Death of Tenant for Life ke had no Intereſt, but a Licence in 1 Du ly * carr y, au "his 
Goods, Yelv. 124. per three Judges againſt one, See the Caſe more at large, 5% C. (25) 


Rol. Abr. An Accord that each of them ſhould be quit of Actions dial the 


128. other, is not (a) good; becauſe it is not any Satisfaction. 
Stile 245. 


(a) = an Accord that each ſhould give the other a Quart of Wine, in Satisfaction of an. is quod 
0 r. 128. 


E. 4. 19. In an Action upon the Statute of 5 Ricb. 2 St. 1. c. 8. if the Defendant 
ol. Abr. faith, That after the Entry an Accord was made between them, that the 


128, Plaintiff ſhould re-enter into the Land, and that the Defendant ſhould deliver 
ug Elia, the Evidences of the Plaintiff to the Plaintiff, this is not any Bar of the 
194 * Action ; 


8. C. cited. Dyer 356. 8. C. cited. 
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duet che «thied of Aueh 2.4 C. 2. 2 
or tons an Aceord the laſt of 52225 
| * the Defendant ſhould give the Oildart. 
1 ee fas this Veh, gad for another due to-hich by Qhbli- Where a new 
920 — being Fae e 8 ior af the os; add tbe Betſbn Obligation 
whom this ccord was made, Security, - purſuant to the Accord, * 
by a Bill ſealed by himſelf; the P vin (Ra 1nd and by the whole held no Ba- 
was given for the Plaintiff; for one — 
Satisfaction for another is no . 8 grounded upon ay Accord bæcauſe it 


or not for the O cha i 
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be come, in Satisfaction of an Action: 925 ee Da Senn 
is ig a good Bar of the Action, chough i it was EE at the Time of 129. 
ok made, inaſmuch as he ny) paar it in Ann eg. 
ol. I. | If 
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| ſuppoſe a wrong 
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= "if; in 7. ET, the -Defendane 5 a a Concorde 3 Natel — ahe- 
SC. 2 a | Plaintiff, that he ſhould pay the Plaintiff 3 J. in Hand, and ſhould under- 
and Honwy take” to pay the Plainti o Atrorney*s Bill, and avers that he had paid 3 , 
church. und was 9 Oe ready to 7 Ny Bill, but he never eue Nm 


* Page a4 * any ths is no good Plow becaue the Hrs an ben tobe Full 


03 Flea, to 
* It Was in, executed * 1 . br, k | | 5 * | a 5 n & iz {1 » — 
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ant's Power to have demanded a. Nil and 2 a reaſoniable hum: If this had Sie dra id 
pleaded, » = probably hays ee Anſwer, e Bah " 
J am -} ' viel 2 . 107 41 6.2 0 ie 
Raym. 450. If In an Indebitatus Aſſunipht, Ot. the Defendaiir'x t 
2 between the Plaintiff aud Defendunt, and J. S. che 80m f che Defendant; 
Caſe and Bar- that the Plaintiff ſhould deliver to the Defendant certain Clothes which the ths 
ber. - Plaintiff then had in his Cuſtody ; and that the Plaintiff ſhould accept the 
_ * ſaid Son ber Debtor for 9 J. to be paid ſo ſoon as he teceived — Pay 
from the King, due to di as Lieutenant of a certain Ship, in full Satisfac- 
tion, &. and that after, ſo ſoon as the Son received his faid Pay,” he way 
ready and offered to pay, &c. and that he yet is ready; this" is no good 
Plea, for it doth not appear that — re any good Conſideration-why 
(ey Vide the Son--ſhould pay, but (a) a bare Agreement, without Conſideration ; 
Jones 168. and admit the Promiſe good, if not in Writing, by 29 Car. 2. cap. 3. no 
and Tit. At Action lies thereupon z and therefore it ought to have been ſhewn that it 
Sreewent. was in Writing z for when ſuch Agreement is pleaded in Bar, it muſt ap- 
pear tothe Court, that an Action will lie rhereopon ; for the Defendant 
mall abt take away ere preſent Action, and not give him angther 
.. upon. Agreement pleaded. nba ww Me Drs efOUKMPLS * 
1 Les: 189. If in Covenant to permit the Plaintiff to receive. 100 l. per — „Nen 
Roſe and the Defendant pleads a Concord between the Plaintiff and Befendan os 
0 we 5 each of them ſhould deliver his Part of the Indenture into the Hand, 
***":,.. third Perſon, to be cancelled, and that each of them ſhould be diſcha 
" mt et all Actions * the Indenture, and avers that he had delivered his art 
a to the third. P yet this is no good Plea, becauſe it does not appear 
e er cw bom Parts. N the Default CE the Plaintiffs. 9 
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"a 20 1 A N Accord with SatjafaRion'i is no Plea eta Action 0 Real; 
Sa 


not be barred by any collateral 


Co. 1 

18. 79. b. A for a Right or Title to aFreehol 

(a) But in Aion. a 

Detinue, for 

Charters conce iniug u Freehold aulas an Atcord 11 a good Plea. 7 E. 4. 33. 2 Co. 78. e 

Waſte againſt à Leflee for Years, though in the Thezt a Abu d A Plea, becauſe a Chanel only is to 

boy covered. N. Bendl. 35. Mo. 6. 9 Co. 78. 6 Co. 44. So in Raviſbment de gard, and Quare vjecit in- 
a Terminum, 9 9 Co. 78. An Accord with Satisfaction is a Pleain an Ejetione Firme ; for an Eject · 

uithe Nee r 855 ON are ſo i r tha cannot be ſevered; and in all Actions which 

Capias and Exigent lay at Common Law, there an fccord is a good. 
Pled. 9 Co. . EE 134.8 C. 2 Brownl. 128. S. C. Godb. 149. In an Appeal of Maybem an 


, 
919444 * 3 <Y 


Accord with Satisfaction is a good Plea, notwithſtanding the Writ be Felonice. 6 Co. 44. 9 Co. 78. So in 


Attaint, 13 E. 4. itn: Bop N Oro. Eliz. a. De 75+ If an Accord be a good Plea in a Dare Impedit, 


Auers. and wide 6 8 e, 129 Brownl.. 134 ; 
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nut if in Cobenant ügeiuſt an Alligber a Breach is ug bed; ih nor He- 


olg 501, be vas b nn 21, on __y 


pairing the Houſe, the Defendant may plead an Accord between himſelf and 
the Plaintiff, and Execution thereof, is ſatisfaFione & exoneratione 
tiomm pred for no certain Duty accrued by the Deed, but the Action is 
founded upon a Tort or Default ſubſequent, together with the Deed, and 
only to be recovered, which are in 
An Accord with Satisfaction generally is a good Plea i in al Addons * Page 2 26 
where Damages only are to be recovered. 6 Co. 44- 


Dyer 75. 
Note, It cannot be paced without Performance. (This is ge 


: Ld, Raym. 
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vy of Accerd, a preciſe Execution thereof, in every Part, muſt be Dane #br 
and if there be Failure in any Part, the Plea ia inſuſfieient i but if it be 2, 
1 y of Satis on, he Defendant need re on mare, but tha 8. $73: 
e paid the Plaintiff 10 4. in full Satisfaction for the Aftian, which he re- 
A le; 1 eee Ar Ls A * ee 
If in Covenane; by the Heir of the Reverlioner igaiaſt the Executor of, Yely, 144; 1 
Tenant for Lifez- for not ing, Se. the Defendant that the. 188. Be- 
March, and that the 22 March concoſdat & treat fu 
detweeh the Plalntiff and Defendamt, that the Defendant mould quietly 2 5 
part and leave the, Poſſeſſion to the Plaintiff, and that in e the 
the Plaintiff did agree to diſcharge him of the Breach in non reparando, and 


ſhews that the 25 March he did de rt, Ge. 0 this i is 70g 
the Concord is uncertain as to the Ticks 


Co. to. 
3 ide Rol. 


z and though he 


ſhews a Departure within five Da 1 et — . elp ne onges | „ id, the 


ciency of er __— Foundation of! Al — 


oaths ood di. 5 _ a the Depar- 
und ft i SG qu 1s Ali id 8. C. ted, 
>. {OOO 1:5 
e for ares ſold and delive 4 lea ed. that Carth. 34 

120 2270 and deliv wb unto the Plaintiff 1 27 in a nd 5 5 Mod. . 8 
Diſcharge, Ec. and that the Plaintiff accepted the faid Hat in full Stisfac- 7, >". 027: 
tion and Diſcharge of the Promiſes, c. The Plaintiff replied proteftando 2 and 
that the Defendant never gave him any ſuch Hat in Satisfaction and Diſ- Rudd. 
charge of the ſaid Promiſes, pro placito dicit, that he never accepted a _ Raym. 
Bever Hat in Satisfaction and Diſcharge, Sc. On Demurrer it was inſiſted ©* 
firſt, that the Iſſue o ught to be upon the giving in Satisfaction, and not 
IP the receiving in Satisfaction, becauſe every Gift or Payment —— be 

irected 
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*Actions in General. | 2 


E Deſi of entering in Se be g the Protection of our 
Perſons Sl Soc ky e wars og in civil Society hav 
a 8 and indeed. are to — 1 to the Pub for 
Redreſs, when they are inju for were they allowed to be 
their own Carvers, or to make Repriſals, which they might do in the State - 
of Nature, ſuch Permiſſio would introduce all that Incorivenience which the 
| eff on ann ey nan wer 
Kae Go CO to ſubmit to the Publick the 
0 e — cho Comes 
4 Juſtice, which are and hav give them Redreſs- — 
3 and this: Application 1s what we tall bringing (63 diem.” 


Lit. 28 f. or otherwiſe a Demapd of one's Right, Co. 
, oh Ian on Ee: 
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(B) Jn what Caſes an avon will lie, and £02 whom, and 

. againſt whom, 28. 

(c) In what Caſes diſtin Things may be 1 in the wh: 
Alan. 29. | 
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en. Ern Warn p "0, (1s A | 
A CTIONS are divided into Criminal or Civil; Criminal are either Co. Lit. 284. 


to have Judgment of Death, as Appeals of Death, Robbery, Cc. or Iaf. 40. 
only to have Judgment of Damages to the Party, Fine to the King and, 
riſonment; as Appeals of Mayhem, E 

ivil Actions are again divided into Real, Ferſonal or Mix ds and here Co. Lit. 284. 
it may be proper to inquire a little into the Nature of thoſe Real Actions 2 Iſt. 4 
which were formerly in Uſe, and how they came to be diſcontinued, ' - r 

Actions Real, or relating unto Lands, are either Droitural, that is of che O. 23 
Right of the Anceſtor 3 or Poſſeſſory, which complains of the Violation of mens Reple- 
A Ri t of which they themſelves were c 248 


„ 17421 vin and A- 

| 137 Rittal _. youry, Treſpaſs, Aſſiſe. 
12% 11 Ti an 17 Howe * Ra * 

The Law always diſtinguiſned between a Right of Fncry 608 a naked Booth 99. 
Right to the Land itſelf; and therefore there were different Remedies for ＋ 2 hon 
to recover the naked Right, the Law only gave a Wiris of Right " and-in . „ 7. 
this Action, the Defendant at his ion eight ut himſelf upon His 

had a Right of Entry, it 

vas pteſumed that the Diſſeiſin was freſh and recent; and therefore the + Page 27 
Trial was coram paribus curtis; but if the Diſſeiſee did not come till the 
Heir was ſeated in the Poſſeſſion, and had paid Relief to the Lord, then 
the Entry of the Diſſeiſee was taken away, and his Title became doubtful ; 
and then they appealed to Providence in ſuch Deciſions; and if any Freeman 
would, with bis .own Body, defend the Title, of the Poſſeſſor, the De- 


mandant was obliged to find a Champion, to enter the Liſts wit \ hn. : E 


But to recover the N Poſſeſſion, the Ancient Way was by Writ of Booth 177, | 
$ 


Entry, where the Proceſs was by Summons, Grand Cape before Appearance, 79. 5 


and Petit Cape afterwards, as in the Writ of Right, and the General Iſue 
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n I 


when the Diſſeiſin was 
Battle, as they did in 


was diſſeiſivit vel non di 1 And 725 Iffue was tried by 4 Jury, becauſe . 
| Ey 
oſe 


they did not put it upon the Hazard of a 
Cafes where the long Poſſeſſion had made the . 


in the Wtit of Entry they! recovered no Damages; for that fuch Booth 175. 


; Writ, only demanded. the Freehold, and was not mix d with the Perſo- 2 Iaſt. 289, 


* 


* common 


6 
* 
. 
1 
o 
£5 
of 


Damages ſuſtained, -. 


nalty ; and thexeſote to ,recoyer che Profits. which are merely Perſona), 34?" 
they had an Action o* Freſpals, which was the 3 Red, fs the 


Fend e 5 gr HY? ks hots 

There were ancieptly.oply three Sorts of. Wiits of Entry ;,one a ainſt the F. N. B. 191, 
Diſſeiſor himſelf, the other, which was againſt his Feoffee, which was Booth 75, 
called the Writ 0 7 in the Per , the © Os $62 after a ſecond Alienation, * Lat. 153. 
which was called a Writ of Entry in the Per and Cui; but the Statute of 
Marlb, cap: 30. gave a Writ of Entry in the Poſt, which did not lie at 

bon Law apainſt an Aliegee pt a-tbird-Hand:., 1 441-1 | 

And as a Man might haye brought ſuch Writ of Entry as his own Diſ. F. N. B. 191, 
ſeiſin, ſo he might have: broughtlir for tb Diſſe 'of: his Father, or he 221. 
might have brought it for a Diſſeifin done to his Grandfather, which was _ 444 
called a Wiit of hel, or a Diſſeiſundone to his Grem Grandfather, Which? . 
was called a Writ of Beſail, or am collateral Couſins that were more remote 
than Brothers and Siſters, Uncles and Aunts, Nephews or Nieces ; ad 


— 


this was called a Wei of Ceſnage . Sn hee 5 | 
But becauſe the roceſs in a Writ/of Eumy became tedious, when ſuch Glan. c. 7. 


¹ 


Actions were removed out of the Lord's. Court into chat of the King's, and * 17. 
thereby the Proceſs which iſſued from three, Weeks to three Weeks in the Fleta 214. 


VE CO was depending ſo ds Terms in the King's Court, Vid Aſſiſe, 
OL, I. 
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therefore the Aſſiſe was invented, which was in the Nature of a , Commil- 
ſion to put the Diſſeiſee in Poſſeſſion by Trial at one Aſſiſes; and this was 
ſo ſudden and immediate a Remedy, that the ris of Entry became obſo- 
jete; and therefore when the Aﬀfe was the uſual Remedy, the Writ of 
Entry began to be called a Writ of Entry in the Nature of an Affſe. | 
I bere wete likewiſe other Remedies, as the Firmedon in Remainder and 
EKReverter, and a Formedon in Deſcender,” which'was — DA ets 
Anis, which created Eſtates-tail. | 
F. N. B. zo. But the Proceedings on theſe Real Agtions being dilacory and expenſive, 
Vide Head of and in many Cafes concluding the Party we boca one Trial, a more commo- 
EjeAment. dious Method was contrived: to diſpute the Tile to Lands, which ie 
the Reign of Hen. 7. in this 2 by forming a Term for Years, and 
then”the Leſſees bringing an Ejectment to recover the Ferm, and thereby 
to aſſert the Title of the Leſſor of the Plaintiff, before this Time, if a 
Termor for Years, who only claimed as a Bailiff to the Freeholder, had 
been ouſted of his Poſſeſſion, he had only a Remed 7 to recover Damages 
in Ejectment, and could not recover the Term itſelf; but in the Reign of 
Hen. 7. the Courts of Equity having obli ed ſuch Wrong der to a ſpecifick 
Reſtitution, the Courts of Law have n likewiſe given an o Hebere ee poſe 
ſeſſionem to recover the Term in Spetie. 
Page 28 * Perſonal Actions are ex contral iu, of thoſe founded on Chitin; as Debt, 
which is to reſtore the Thing in Numero; or Detinae, which is to reftore the 
ve, 22. ſame in Specie, or Damages, where it cannot be had; alſo Actions of Ac- 
r i weigh OC. Aſampfit, Quantum. Mersit, Quantum Volebat, Covenant 
Vide Heads Or ex del, as Treſpaſſes founded upon Force, which are Treſpaſſes vi 
Treſpals, 1 & armis, or upon Fraud, which are ARS6hs upon the Caſe. 
ee . Therefore if a Man gets the Goods or Chattels of another by lawful 
and Adions Means, as by Bailment, Facing or Pledging, he cannot have an Aion 
on the Cale, of Treſpaſs, but muſt bring Delinue or 77 Tover, becauſe the Party had not 
violated his Poſſeſſion. 


' Vide Tit. So where a Man comes to buy Goods, ad they agree upon a Price and 


Trover and a Day for the Payment, and the Buyer takes them away, no Trover lies, but 
Converſion. an Aſſumpfit for the Money, becauſe the Property Was changed by a ale 


Ba ain. 
Rol. Rep. If I borrow a Horſe to go to Dover, and go to other Places, PRE TIE 
128, may have an Action on the Cafe agaitiſt* ane, Bob exceeding the Purpoſes of 
the Loan; for ſo far it is fecret and faflacious Abuſe'of-his Property, but 
" general Action of Treſpaſs, becauſe | it not an open and violent Invaion 
; ON IG”; x : 
8 Mod. 272. Where the Act is lawful, as the Gaiog) a Spout, ae er 


2 Ld; Raym, is injurious ; the e is by Cafe, and not Tag | 
1399. 7078 
Forteſc, 212. e aff Nalin ee in ow | lies 


1 : * 
0 # GI » ö * 
Stra. 6 — — — — — — — 
N * 1 e * Pq vt. 4 * 3 W * 5 ma P 
1 : by "Is. 4 * = 1 
* 


1 


3) In what Caſes an Aten will lle, and E 
whom, and againſt whom. . 


* (See 4 175 II is clear, that for ieee tha to a Man's Perſon, Aiport: or 
an. th. Bon. Property, he ſhall have an Action, and that for every Right he is to have 
em fine in- à Remedy; for want of Right and want of Remedy are the fame Thing“. 


#1} 2 - 


Juria. ) It is alſo agreed, that where a Perſon has ſeveral Remedies, he may chuſe 


Co. Lit. 145. Which he pleaſes; but he cannot deviſe or- lay hold on any but thoſe pre- 

Stile 4. ſcribed by the Laws of his Country ; for if this were allowed, it would be 
conſtituting as many ow ig eden there are Meng v SCA WINE * A 25 in- 

convenient. 0. | 1 


— IO 


Acton in General; ENT 


r — Dificule is, when a Man ſhall be dad 66 vas ſaf- Vide Linn 
fered an Injury, or. to have ſuch a Right as will intitle him to an heme Sow, A. 
and here che Rules eſtabliſhed by that Society, of which he is a Member. | 
muſt govern; and therefore; though a Man had 'z Right, and is — 
the Statute of Limitations, yet he can have no Remedy. | 

80 if T promiſe by Word only to convey Lands, or to giye Goods, with--Yet. wh” 50 
out delivering Poſſeſſton, or if I promiſe to (a) build a Houſe without Con» Ero. Car. 270. 
ſideraygon, &. though by the Laws of Nature theſe Promiſes are binding, pools 
yet no Action lies ; for-without Deed duly ſealed and executed; or without 


I. Abr. 3. 
Conſideration, no Property is altered; and every ſuch Promiſe is eſteemed, 825 al 


in the Eye of the Law, to be Nudum partum e - undertakes to 


build a Houſe for me, and does ĩt ill. an Ae on the Caſe lies. A him. Ret, 51. Rot. Abr. 9. 
801 if a Chrpenitt promiſes to repair my Houſe before ſuth a Day, aid ud does not do it, by which the Houſe | 
falls, ORs ral Rol. Abr. g. but for this wide Aung and {#ion on the Caſe. 


. 


| Alſo in Caſes where there may be damnum abſqu e-injuria *, the Party Rol. Abr. 
can have no Action ; as if a School be {et up in n where an 72 60. 
ancient School has been Time aut of Mind, by which the <6 School re- Ney 184. 

ceives Damage, yet no Action lies. T3; It 


N . 


® See on this Subject pof. 48. 


So.if I retaio a Maſter in my Houſe to inſtruct my Chil though 11 H. 4. 47. 
this be to the Damage of the Fomampo Maſter, yet no Action nes. — Abt. 


As the Law grants Redreſs for all Thjuties, and gives l Nee for * page 26 
every Kind of Right, ſq it is open to all, Kinds of Perſons, and none are ex- ft 188. 
cluded from bringing an Action, except on account of their Ctit or Gate Vide the ſe- 
Country; as Men attainted of Treaſon ot Felony, Popiſh Recuſanits, Ae Eve. veral Heads, 
ſons aching ty or excommunicated, Se Pd Bere 

. (See Aianggt, Ane, fo. 4. 

— Man that hath.a ſpecial and limiged. 
that hath Goods delivered t him, a Sheriff 
who hath Goods in his keeping, Fe. ſhall 
who take them nts D e wen 
ues STE *('3 15 on 


_— Nen Bulſt. 311. 
dr 


44. Ne e * 
ve 1 85 ag bu 
anon ps arge bebe the able. 288 5 528 


001 £1 A ; . Yelv. 
* 77 RIAN 7951 Eig. Jac. 73. ee 99+ 
againſt two 100 vriog it againſt $14, . 


or N wha 1b Cur 451 
which ke pleaſes; as if A. takes the pay 501 C. and B. takes them from 
A. C. ſhall have Yay Action againſt A. or B. at his Election, becauſe bon 
damaified C. in their Taking. (If agaigſt B. 7 may be the moſt eli- = n 
gible, and preceding the Action a Demand odd be | Maes: unleſs 4 C. e 
ver on can be prove vea,J- 5! d 207 wort 2210 TI 


So if two of the Sheep Wolf Fave been Toft, PE ole bf thew b fun ey | 


again, and che Shepherd of A. affirms;it, to be one Gee! e e end 
ys for the Feeding af it, and cauſes it ta be horn-and e 
own Mark, and after the 8 | 


pherd knowing this te be the Ro ey fally or. 8. C. 
and fraudulently: affirms to the Bailiff of the Manor, to Waif and 

Stray belongs, that the fajd Sheep u Stray, OT. the {aid my | 
ſeizes it) Ec. A. may have an Action againſt his thar by his 

falſe PraRice'he hath created-a Trouble; Di «p62 fim 


and th he hath geri Cauſe of Afton nr | 

not excuſe the She = | 8 
So if one fland ß Tins r abe in my Alleys 3 

Poſſeſſion, though 1 have Remedy apart the Treſpaſſcy; yer I may have 

an Action again 22 who cauſed the Difturbanee. | 
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Actions in General. 


Carth. 58, If there are ſeveral Proprietors of a Ship which hath. uſually tranſported 
—_—_ - Goods for Hire, and a Maſter placed therein by the Part-Owners, who hath 
2 8elk. 440, 60 J. Wages for every Voyage from London to T. and J. S. without making: 
pl. 1. any Contract with the Part Owners, and none of them being preſent, deli- 

3 Lev. 288. vers certain Goods aboard to the Maſter, to be carried for Hire from London 
18 321. to J. and the Ship ſafely arrives there, but the Goods ate ſpoiled through 
* b the Neglect of the Maſter, an Action lies againſt the Parr-Owners ;- for 
8 = though the Maſter is chargeable in Reſpe& of his Wages, ſo are the Pro- 
298, 465, prietors in Reſpect of the Freight, at the Election of the Plaintiff. 


2 Vern. 643. E | | | 
8 Mod. 89. 12 Mod. 446. Stra. 503. But 2, whether all the Part-Owners are not to be ſued ; but 
clearly, if they are not, it muſt be pleaded in Abatement. Stra. 553, 820. A foreign 1 Com- 

pany (as the Dutch Il e India Compary) may ſue. by their Name o 9 Stra. 612. Perſ, 


attainted, is not to be charged with civil Suits but by the Leave of the Court, or of n ſudge. | Foſter 61. 


2 FIR FY . 


n ͤ — — 


(C) In what Caſes diſtinct Things may b 
in the ſame Action. 


lai 


: by 27 ru piſinciion herein, with Reſpect to Real Actions, depends on the 
1 f. N. K. different Kinds of Writs; for all original Writs are of two Sorts, viz. 
209, Breve nominatum & innominatum; the firſt contains the Time, Place and 


Owen 11. Demand very particularly, and therefore in ſuch Writ ſeveral Lands by ſe- 
Kelw. 105, veral Titles cannot be demanded in the ſame Writ; The other contains only 
au ud 145. a general Complaint, without expreſſing Time, Damages, c. as rhe Writ 
5 of Treſpaſs, Quare Clauſum fregit, Ec. and therefore ſeveral Lands coming 
to the Demandaat by ſeveral Titles, may be demanded in ſuch Writ. 
* Page 30 As to Perſonal Actions, the Difference ariſes from the above-mentioned 
Diviſion of Perſonal Actions, viz, ſuch as tre ex contratłu, and ſuch as are 
Cro. Car. 20. ex delifto, or'founded'on à Tort}, therefore Debt on àn Obligation and on a 
316. Mutuatus may be joined, beeault the Writ is general, and the Declaration 
Vent. 366, upon both will-be' warranted by the Authority given by the general Words 
Keb. 847. l q A - k 
Bro. Joinder of the Writ; ſo Debt and Detinue may be joined in the ſame Writ, be- 
in Aktion 97. cauſe there are Writs in the Regiſter, in which they are both compriſed in 
Regiſter 95, the ſame Writz ſo Debt upon a Leaſe and for Cloaths, they being in the 
139- Words of the ſame Writ; but Debt and Account, or Debt and Treſpaſs 
(a) The true (4) cannot be joined, !!! ns Op aore' | 8 
Reaſon why ; r 1 AP pro gt 
Actions may or may not be joined is not the Difference of the Defendants Pleas ; for if that were the 
Reaſon, Debt upon an Obligation, to which the Plea'is Nox ef fadam, and on a Mutuatus, nil deber could 
not be joined; therefore the true Reaſon ariſes from the Difference of the Proceſs, and the Fines paid on 
taking out the Original; for in Debt the old Proceſs was Summons, Attachment and Diftreſs, and on 
taking out the Original a Fine was paid to the King, which was in Proportion to the Sum demanded ; but 
in Treſpaſs the Proeeſs was a Capigs, becauſe the Man that had committed a'Tort might be ſuppoſed to 
fly from juſtice; and in this Action the Court ſet a Fine on him in Propertion to his Offence, and levied 
it by a Caprater. i Vett 3G ——τ wont eee aft nents 1 ITS x 


P 


ie a ies d 07. 257 hen [ns 
8 co. 57. la Perſonal: Actions ſeveral. Wrongs or Treſpaſſes may be joined, be- 


1 1 R $ cauſe they may be comptiſed in the ſame Writ, and ſo may ſeveral Actions 


Raym, 233. on the Caſe, where the Caſe is of the ſame Kind z a8 an Action for 2 Fraud 


on the Delivery; of the Goods, and on the Warranty of the ſame Goods, 
being both on the Contract; ſo againſt a common Carrier on the Cuſtom 
of the Realm, and rover may de joined, becauſe both on the Tort, it be- 
ing a Violation of the Cuſtom not to deliver the Charge. | 
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claration; Fits lead of Amendment nnd he riding fanber than agreed 
- {being contrary:to the Contra) inc! ci wi pan Aion onthe Prom, 2 
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Sd + The Battery, and d . 
tion 0 be. and obtain * on of Lands, . thereſore * Aſſault, '&e SOS = now intro- 
to ara tion. 9 oF — 
arco Lau Md roo ns Trp wu ae I, 87 4 N 2 * 


n ai aq; De Langen 
4 | Where.one bah a Right do recover in Fee £ 
he derives his Right from different Titles, Jet. conjoined in him, — 
may recover in ode Action 3 as if in Debt upon Fr OI Kr Mil, 
ſetting forth of Tithes, though the Plaintiff 1 by Freſcription the Geo, — 68, ; 
Rector of A. hath had two Parts, andthe Vicar of A. the third Part of the Movrgt 
Tithes there, and that the faid Rector and Vicar, by Ryo Leaſes, did de. . 4. 


miſe to the Plaintiff, re ee ee ENDS Fithes,. 
rought, for t 


Yah. 63 


> 


the Defendant ſowed, c. this Action is well - 
and. Parſon could — 9 . 
yet A both Fitles jan was fag ane Pei 

is alſo ec ; and this Þ = a 1215 1 


Wrong, it is ſofficient ly 
| Brag eras of the T Thi, Tie ing 1 
If 4. being Fin of à third * . 


the ſame, to B. for Years,, who aſligns to. 
inrolled W his R lp to D Bed Feet 
anather thicd Part and afterwards 


alſo to the ſaid C. 15. 10 r Years and dies; and his Heir by | and Sale =. Goes 125 
Vor. I. K inrolled s, C. 


4 = 7 
al 1 
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0 Actions 5 @ General 


intolled con! s .the Reyerſion of the . ſaid two third, Parts to E. — his 
"Heirs, after rh bs Reyr is done; eb may bring one Action of Waſte 
(a) And 25 n theſe ſeveral Leaſes, for that neither the eber of the Terms not of 
_— ee e Inheritance were ſevered or divided to * but were j io one "Perſon | 
—— ite at the Time when the Waſte was done. g 


is in one and e . ir re 
* "ev Fb. Cb. In. V, Head f N... ID 


ä Oe. lac. 729. If in Covenant the Plaintiff ſhews chat . OY in Fee of one Meſ- 
Pyr and La- unge, and poſſeſſed of another for a certain Term of Year wt 8 
dy bt: Joka. and let both to che Defendant for 4 leſs Term of Years, and that the De 
S. C. cited. fendant did covenant to Repair, Fc. and ſhews that H. by one 55840 
rant to the Plaintiff the Reverſion in Fee, and by another the Verio 
Years, Cc. and that 0 the Houſes were out of Repair, Af. this 
' 4iod is well brought, for as upon ſeveral Leaſes or upon ſeveral Grants of k 
Reverſion one n of Faſt lies, ſo for the ſame Reaſon one Writ of - 
—_ | Covenant will lie. 

e But one cannot in the ſame Action join a Demand againſt one in his own 
— Right, and à Demand on him as Repreſentative of another; as if in 4/- 
Palmer. ſumpfit againſt an Adminiſtrator, the Plaintiff declares upon 'a Sale of 
And. 358. Goods to the Inteſtate for 200 l. and upon another Sale to the Defendant 
S. P. Herſelf for 247. and that upon Account the Defendant was found indebred 
— = Bas tothe Plaintiff in theſe Sums, and promiſed, c. the Declaration is 
coor and naught, for the Charge being in ſeveral Manners, viz. in his own Right 
Adminiſira- | and as Adrniniltraro, it ou ght to have been by ſeveral Actions *, | 


tors, and 

Cro. Elia. * Moor 4:9. Hob. 184. oy ig. Vent. 268. 2 1 110, 111, 8. 2 Keb. 
$14. 3. Lev. 74. Sed Qu, If Pl ar had declared that he and Defendant had accoutited con- 
cerning divers g ums due from Defendant to Plaintiff generally, and laid the Som found in Arrear un- 
der a Scilicer, he would not have been intitled to recover the t om maſt at leaſt have recovered 
what was due to him, Ll es x ty 


For this. udde Several Perſons i y join in an Action W their Intereſt is joint as 
Head of jf the ſeveral Grids A. and B. are diſtrained, and C. in Conſideration of 
Jade gg. rol. to him paid by A. and B. aſſumes and promiſes to them to procure 
Rol. Abr. the Cattle to be re: delivered to them, if they are not re · delivered accord- 
31, 8. C. 5 £06 Jo Joins Aion lies, for the Conſideration i is intire and cannot be 

1a Wan Ivide 
® Page 32 80 if A. one Mil and nder in the ſame Manor, which they 
A ws hive uſed to” repair, and Time out of Mind all the Grain which was 

round and ſpent in the Houſes of the Tenants of the ſaid Manor, and 
| vas not grouad at one of the ſaid Mills, hath always, and ought to be 

* ound at the other, and C. a Tenant of the ſaid Manor, grinds at another 

_ Keb. dase in, Cc. A. and B. may join in one Fuer nr for the yy" is 
Jaan 2 0 both their Mills. ne 

ent. 169% 41 | 61 bygy 951, 
8. G. ade ger nes Cries (þ becauſe the Plaintiffs, had decthred er all dbe Grain pt to be 


ground at thoſe two Mills, or one of them, which might be if all ought to be ground at one of . 
and nothing at the other, for their Expedition they prayed » a Nil Cap. per | billam. 


7 


3 Lev. 362. *'If within the Parifh of A. there is a Cuſtom for the Pariſhioners yearly 
ard & aP to ele two Perſons to be Churchwardens there, and according to, the 


2 ſaid Cuſtom B. and C. are elected, but the Surro 5 ny of the Biſhop re- 


fuſes to admit and ſwear them into the ſaid Office; upon which they 
bring a Mandamss, aud he fallly returns a Cuſtom for the b Vitar to chuſe 
one Churchwarden, and that therefore he cannot admit both the ſaid 
Parties, but is ready to admit one of them; they may join in an Action 
| for this falſe Return, for the Mandamus and whole Proſecution thereof was 
Joint, and this is no Office of Profit, nor Action broughr for =, bur for 

the unjuſt Return. F 
"= 


— Hor Perry 


o regiſter; a A 65. 
pon a M. 22 
habitants may join in one , 44 # 


3431 48 


8 
9. ir eke ite ke | che l. 
— nnd him, 
- Bur if one Man calls two — eons 
what, Sc. they ſhall not (a) join in one Action againſt him, for wy Gould 56. 
Wrong done to one is no Wrong to the other. S. P. 


Cro.Car.g 15. 
S. r. ( 80 in falſe Imprifonment, Dyer 19. 


ae waht doe tte or for rhe Batrery- dote-ro-wok-ranne Kelw. 5c. 
fame as that done to the z and one Battery may hurt more than in on 7 
other. Reg. 8. 
1 holds ſeveral Lands of dren Lond by by Her Cuſtom, and Dre. a 
to defraud} <HigfT vf tþ@r-Heriots thak No opp he 8 FEET 


hefigtabley all.the Lords A joig Pp 


If two 1 Owners of a Sum of Mo Ap 370. 
ehey may join in owe Aion Deo in which, Ge. otherwiſe 
if the Sums are ſeveral, 


If A. delivers Goods to B. r. and B. does not deliver ben. 6, 
them over accordingly, but converts them to his own Uſe, either A, or C, lard . 
may have an Action againſt B. but both ſhall not ** 
_— begins bis Aden es * vid the 4 

114 is ſeiſed.in Fee ef the Revarken of « Clegg 
3 is poſſeſſed of * ing,th 
which. ſaid Cloſes there runs a Rivulet, and; B, 2 JA 
of A. is ſurrounded, | — 1 Ae, 
reſpe& of the Prejudice to the Reverſion, N 
Termor in Reſpect of che Poſſeſſion, and of. he Shade. & 


have another Ain and a SausfhQion given 4 — 
other. * 1t:230 ut dei eser noi LB i} dhe fame Words, onda * Page 
4 33 


Ode Action will not lie againſt e 
for the Words of the one are not the Words of eee 
to * Palm, g rage 
8. Ce 221 N P. but 


produce a joint Action, than their Words and Dosgwer cen 


Motion after 2 Verdid for Pl Cro. Jac. 6, 2 
E. ee. eh dh 


"Bur if two MA procure wwother tobe indified fly e | 
tetor, he may have an Action upon the Caſe Fcuremen them both; though in So if two 
. of the other v. conſpire to 

Ito. Heer in Alon 3h. Hi, Envy 416. E. 


7 * maintain a 
Suit, and one Maintenance 


Money. 
So in Treſ Latch 262. id, H of Tr l one D ecjes.t againſt all the 
Jurors who take Money, for they all 55 pul Verdi and 25 bot one NET ns — 


tion | » 47, 100, 105. Fitz. Decies faxtum 14 6. lt is in id; 
4, entire AB. | 4 | ON PHI 2 10% 


2 5210. 4 $4 3a 24 234) 2113 E K 


e eanndt 3 againſt one Delile forun Add ined Bums) bel 154 
ainſt the other for taking away his Goods; Hr the Treſſ adjudged. 


= - 
vs f ſeveral Natures, Ir Perſons.” *, 16 e 4 — — 
90935 717 4 Nauk V3 EU! 5% | —_ of Action. 
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rüd abs. © —_ — for Years' to B. and C. Fe Ren, and C thy 


Moiery to D. and after Rent is arrear, A. may bring vring dne cen f 
* tee farther for the Rent againſt Y. and H. for the Reverſion remains intire®. 
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„0 K ago . | 8 


Rigid al Adions were ates in the 
they arofe,; purſuant to Maxime Vicim Ficinorum — præſu. 
muntur tire, this created no Ioconveniency, for all Men being 
anciently in Derema they TINY echo, thy Wand being 
- reſponithle for their Appearance; but when the Cuſtom of the Deceanary 
n to wear off, Mien wfed to by em their Credirors, and this the 
Diſtinction betweet Lozal and Tranſitory Actions; the firſt to 
which miſt be tried where the Lands lie; the other a Debt or Duty ad- 
to the Perſon wherever he fled: Hence Men omitted to date their 
Corfttafts from any certain Place, and began their Obligations with a No- 
verint r when this Diſtinction was eſtabliſhed, it began to be abuſed 
81 oo ee} for Phintifs would lay their Actions far from the Place 
whe the FaX' I 7-rby nod. and the — for fear of being outlawed, 
vere Ir 3 eie 
1 ote 5 re tl be Fog was done. To remedy this, 
1 a 8 oh Writs of Debt 


1 Inſt. be 6 N. A. cap; 3+, prov That to the Intent that 
Firz. OY &« and of Account, and Tae rich Actions, be from henceforth taken 


18, NI 1% in their Co and directed to the Sheriff of the where the 
od 49+ e Oontracts of che ſame Actions did ariſe, it 1s ordained that from thence, 
Raft, 248...» fyrth on Ples3.0n fuch Writs, when it ſhall be declared that the Contract 
thereof was made in another County than is contained in the original 
+" Writ that then incunti the faid- Writ ſhall be abated.” - - 
0 5 34 This was intended to have confined alt Actions to their proper Counties, 
dot as it would, have cteated greater Miſchief than it was intended to pre- 
82 pM vent, if a Creditor could not fellow his Debtor into another County z.and 
9, 90 az the Statute is ſo worded, that it only preſcribes that the Declaration ſhall 
| agreewith the Writ, as to the Placa, the Judges conſtrued it ſo as to im- 
wer them to change the Venue, aud thereby oblige the Plaintiff to give 
Er idence of the Fact within the County where the Writ is brought; and 
this in Effect tends to abate the Writ according to the Statute; and here we 

ſhall conſider, 


* (A) What Actions are Local and Tranſitoz, 24. 
(B) In what Caſes the Court will change the Cenue. 3 5. 
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(4). (a). What Actions are Local 02 Tran 


Mit Bs: 6! 26; Giles. arab ik e proper Coun- 
„ ee een Letter C. (39.) Co. Lit. 282. 6 Mod. 232. 


So an Action of Debt for Rent 
Privity of Eſtate, is Local, and will 
the Lands are. 


* 


againſt an Alghee of a Term, on the Cre · Car. 


lie no where but in that County where onde 4 


* 
1 
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Jones 43. 4 


1. Com. Dig. 1. 130 (N. 41.) ta. 138. (N. 6.) and the next Caſe but one, with the References: L 


- 


So where A. granted a Rent-charge to B. and C, for their Lives, and Hob. 37. 
the Lands out of which it iſſued came to the Defendant 2 the Death of Pine e 
A. and the Plaintiff, as Executor of the Survivor of the Grantees, brought 7.:coner, T. 
Debt for Arrears incurred in their Life-time, and laid his Action in the 
County where the Lands lay; and on Application of the Defendants to have 
it tried elſewhere, ſuggeſting the Plaintiff's Power and Intereſt in that 
County; it was held a — — 3 triable TOR FA 
A. as Aſſignee of a Reverſion, t Covenant again * wy 
the Leſſee, 8 an expreſs Covenant — the Leiter and the Leſſee, for — —1 
Payment of Rent reſerved out of Lands which lay in Ireland, and which Barker. 
was made payable in London; on Plea to the Juriſdiction of the Court, it Salk.80.pl.t, 
was held that though ſuch Action may be maintained here by the () Leſſor 3 Mod. 336. 
againſt the Leſſee, yet that by the Aſſignment the Privity of Contract was .: 
deſtroyed and there being nothing but a Privity of Eftate between the two 6 Mod. 94. 
Aſſignees, it made the Action LOl]]. 8b. C. cited, 
ö ; A_ JA Len. n+ IVEDITZEAA Af) ITOC and admitted 
to be good Law, there being no Privity of Contract remaining; and there is no Difference between Debt 
and Covenant where the AG ion is by Leſer againſt Laſec, c. (5) The Aſſiguee of the Reverſion 


may maintain Debt or Covenant upon the Statute 32-H, 8. cap, 34- againſt the Leſſee ; per Holt 


Ch. Juſt. 6 Mod. 194. far the Privity of Contract is transferred 
| Carth. 183. Sand. 238. S. P. 240. 8. P. 3 Lev. 184. 


But where the Leſſor brought Debt againſt the Leſſee, and declared on 6 Mod. 194. 
a Demiſe of Lands which lay in Jamaica, on Plea to the Juriſdiction of the Way and 
Court, and Objection, that if-the Defendant had any good Local Plea, he 18 6 
was hereby deprived of it; the Court held that this being on the Privity of p. 31. 8. U. 
Contract, was a (c) Tranſitory Action, and might be laid any where; and (c) 2 Stra. 
that if a foreign Iſſue aroſe which was Local, it might be tried where the 776; 8. F. 
Action was laid; and for that Purpoſe there may be a Suggeſtion entered - 11 Ab. 

on the Roll, that ſuch a Place in ſuch a County is next (d) adjacent; and (d) For this 
it may be tried here by a Jury from that Place, accordi 
that Country; and upon Ni debet pleaded, the Laws of that Country may 5 ny 
be given in Evidence. | 3 viad\ 15 £7111) Vent. 59. 

* If a Declaration contains Matters lying in two Counties that join, it hall Page 45 
be tried by both Counties, on a Venire directed to the Sheriffs of both C. Eliz 
Counties, who are to ſummon fix of each County ®# © 646, 777 
per Pais 103. And that the Trial may. by Conſent of Parties, be otherwiſe ; and 16 & 17 ig — s. 
fer. 3. that after Verdict, Judgment ſhall not be ſtayed or reverſed, for that there was no right Venue; 
ſo that the Cauſe was tried by a jury of the proper County or Place where the Adtion is laid. Yide 
4 Ann. c. 16. the AQ for Amendment of the Law. * As to an Aſſiſe in Confinio Comitatis, ſee the 

Stat 7 R. 2 10. Co. Lit. 154. a. F. N. B. 180. a. and 35 H. 6, 30. a, or Com. Dig. 1 V. 130. 


7 


An Action of Debt againſt the Executor of a Leſſee, in the Detiner for Latch. 262, 


Arrears in the Teſta;or's Life- time, may be brought any where; but where 271 
Vol. | | | 8 | it 3 Co, 24. 


ſitopy;: (a) That all 
A LI. Actions Real or Mix'd, as Treſpaſſes, Quare Clauſum jregit, Ejeft- ines mutt be 
ment, Waſte, &c. muſt be laid in the County where the Lands lie. laid in the 
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to the Laws of vide6Co.48. 
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it is in the Debet and Detinet for Rent accrued in the Executor's Time, ie „ 


| muſt be where the Land lies. | a 
Co, Lit. 282; All Perſonal Actions, as Debt, Detinue, Aſſault, Dexeit, Trover and Con- 
debituis && verſion, Account, &c. may be brought in any County, and laid in any Place; 
contrau;funt and the Defendant cannot trayerſe it, of be allowed to fay, that the Cauſe 
g loci of Action acerued it another County or different Plate, except in the Caſe 
5 Do. vo: of an Officer of Juſtice, who may Row a ſpecial Juſtification. 

Co. Lit. 261. An Action may be brought on 4 Contract or Matter which aroſe beyond 
Latch 4. Sea; as if A. enters into a Bond to B. in any 0 Country, and the 
6 Mod. 228. Bond bears Date in no Place, B. may bring his A * where he pleaſes, 
See 2 Lol and alledge that the Bond was made in any Place in Exland; but if there 
oy 7 2 be a Place mentioned, as Bourdeaux in France, then ſhall he alledge that 
pl. 5. the, Bond was made in quodam loco vocal Bourdeausx in France, in Iſlington 
10 Nod. 255 in the County of Middleſex, and from thence the Juty ſhall come. 

2 aymi ' N I. i 5 
121: Pros 11 Med. 51. pl. 21. 12 Mod, 568. But where it is dated at Paris in France within 
the, Kingdom of Franct, it in hot triable at all, and that fo it hath been held by good Opinion. 
2 Keb. gig. pl. 85. Fed. 1.“ | jp 


» . * 1 . A * 3 
- 
7” 1 9 


(5) In what Caſes tht Court will change the 


Sd. dl. l Defendant cannot by his Plea oblige the Plaintiff to lay his Action 

a in a different County from that in which he brought it, unleſs the 
5 669. — 

h 


s * 
0 - 


pl. 6. ; Matter pleaded be Local; for ia Tranſitory Actions he muſt move the 
hanging the Court on Affidavit, that if the Plaintiff hath any Cauſe of Action, fuch 
how what 5 Cauſe accrued in the County of, c. and not where the Plaintiff hath. laid. 
24K By it, Sc. and ſuch Motion muſt be made before Iſſue joined, for by joining 

thito Tafli- The, he agrees wirh the Plaintiff as to the Manner of bringing the Action; 
tie ; Quere. and though the Court ſeldom (a) refuſes on ſuch Affidavit to change the 


- Prac- Venue, yet if before or after the Motion made, the Plaintiff will enter into 


chänging the a Rule to offer no * Evidence but what ariſes in the County where he has 


Venve began laid his Action, the Cauſe will be tried there. 

in Kin pag 25 | 

2 the Firſt's Time; per Holt Ch. Juſt, 2 Salk, 670. pl. 9. It is not to be changed in Actions, 
on Bills of Exchange or Notes, &c. Evidence being given, on the Bill or Note, only. Or material 
Evidence in the County Where lad. 


2 Mod. 215. But though the Court, on Application, ſeldom refuſes to change the 
Gilb. Hiſt. - Venue, yet there are Caſes in which the Judges have refuſed; as where a 
8 1272 Peer of the Reaim brings an Action of Scandalum Magnatum, the Court 
oe. will not change che Venue, becauſe a Scandal raiſed on a Peer reflects on 
11 Mod. 9. him through the whole Kingdom. 
12 Mod. 121. | 3x01 21800. 
401, 420, Barnes 343. 2 Stra. 1%. 2 Ld. Raym. 1418. Andr. 198. Barnard, K. B. 60. 1 Lev. 
56. S. P. For the King himſelf is Party to the Suit; but in my Lord Shaftsbury's Caſe, who brought 
Scan lalum Magnatum, and laid it in London, the Venue was changed, Vent, 364. 2 Jones 192. but 
note, That was by Reaſon of the great Influence he had in the City; and the eſtabliſhed Doctrine is, 
that the Venue cannot be changed in an Action of Scandalum Magnatum. 2 Salk. 668. pl. 3. It was 
refuſed by B. R. in Lord Saudtbicb and Miller. Eafter Term 1773. 


. Allfo a Serjeant at Law, Barriſter, Attorney, or other Privileged Perſon, 
whoſe Attendance is neceſſary at Weſtminſter-Hall, may lay his Action in 
Midaleſex, though the Cauſe of Action accrued in another County; and 
Vide Head of the Court, on the uſual Affidavit, war not change the Venue. 

Privilege, | 
2 alk 668. pl. 1. 670. pl. 9. 2 Show. Rep. 176. pl. 172, 242. pl. 239. 8. P. Though the Plain- 
tiff, who was a Barriſter, had diſcontinued his Practice for ſome Time before. 


4 | But 
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But if a Privileged Perſon be ſued, and the Action brou he againſt him ks 
in the right County, his Geer will not intitle him to have it tried in , LA. Raym. 
Middle 


1053. 
Biſſe wer/. 

Harcourt. 2 Salk. 668. pl. 1. Andr. 381. 2 Str. * oy x; « Polben 4. who remembered 4 Cauſe 
where the Venue was b though an Attorney was Plai beeguſe the Matter did ariſe, and all 
the Witneſſes lived In remote Parts. Carth 126. Sv whete the Plalgtäff was an Attorney, but had not 
declared in Perſon, but by NV. C. his Attorney. Barnes 334. So where Plaintiff ſued Defendant by 
Capias, and not by Attachment of Privilege. Barnes 335. Prat, R & C. P. 419; Rep. & Caſ. Pra, 
8 Þ . W N 1 & Cul Fra. C. . 145. Prat. * 
V. F. $30 


— 


e ney lays (a) CAS 11% te Cour Wr w_ 1 


e Venue on the ul ual Affidavit; for hy not 95 ) laying it in 
ems regrdelof is Privitege, ad and iy e cider ee 5 . 
oP | R 198 wy07 1 fore oy Hig an . 4 


arnes 340, & Caf. Prat, C. P. . * O. P. 41 

Ae l 10 Middleſex, a Copy of 4. Wt 12 Qty J 92 —— it was 

| peared the Venue Was laid in Londen, but the Court 2 5 he - 
appear to be a true Copy, and that they did not d thi Affidavit but in the 5x 0 


”- 


At WO 


If material Evidence may be given in two Counties, the Plaintiff, may 2 "74g 669. 
elect to bring his Action in which he pleaſes ; as, if A. dtaws a Bill of Ex- ?. 44 34. 
cy in av * in London, che Action nectu@ by the Refüfal to Latw. 215. 


and therefore the Plaintiff not obliged to chapge 7 Co. Bul- 
pay 1. a ö wer's Caſe, 


So where an Aſſumpfit was brought for Goods ſold and delivered, and — Vent. 344. 
Action laid in London, and a Motion was made to change the Venue 
Affidavit that the Sale was in Kent ; but it appegring:thatthe Delivery — 
in London, the Court held that where the Mater conſiſts of two Parts in ſe- 
veral Counties, the Plaintiff hall have his Election. 

So an Action againſt a Lighterman for not delivering Goods Was laid 20 * 
in London, where chey were to be carried to ; it vas moved t chene Not the 
the Venue, becauſe the Damages and Neglect were in Kenz ; ſed ian allo. Courſe to 
catur; for the Neglect is tranſitory, and not material where it waz; and change the 


the Court will never cn a en for a We which is the ſame Venue in an 


Action of 
Caſe. 8 | 3 2 eee e 


Holt Ch. Juſt, 
If the Action be e on a Salty: the Che will not change the od. 228. 


Venue; for not being dated at any particular Place, it may be preſumed 1 
to be omitted, that it may charge the Defendant at any Place. Court will 


not change 
the Young! in an N of Condnane, Lev. 307. 


* a * . - - —— — 
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Attions Local and Tranſitoꝛy. 
it is in the Debet and Detinet for Rent accrued in the Executor's Time, it 
| muſt be where the Land lies. | | 
Co, Lit. 282: All Perſonal Actions, as Debt, Detinue, Aſſault, Dereit, Trover and Con- 
debitui , | verfion, Account, &c. may be brought in any County, and laid in any Place; 
contrau: ſunt and the Defendant tannot trayerſe it, ot be allowed to ſay, that the Cauſe 
2 hci. of Action accrued in another County or different Place, except in the Caſe, 
7 Oo. hot of an Officer of Juſtice, who may mow a ſpecial Juſtification. 
Co. Lit 261. An Action may be brought on à Contract or Matter which aroſe beyond 
Latch 4. Sea; as if A. enters into a Bond to B. in any foreign Country, and the 
6 Mod. 228. Bond bears Date in no Place, B. may bring his Actipn where he pleaſes, 
See # Lord aid alledge that the Bond was made in any Place in England; but if there 
1 Pk be a Place mentioned, as Bourdeaux in France, then ſhall he alledge that 
| 59. the Bond was made ix quodam loco vocat” Bourdeaux in France, in Iſlington 


pl: 5. a . 
10 ihe. 205. in the County of Middleſex, and from thence the Jury ſhall come. 


2 Ld, Raymi' ( | | 2 

1212, 1214. 11 Mod. 51. pl. 21. 12 Mod, 568. But where it is dated at Paris in France within 
the Kingdom of Franck, it ib not triable at 2n, and that fo it hath been held by good Opinion, 
2 Keb. 315. pl. a6. Sed. qu? © PULL: | \ 
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(5) In what Caſes the Court will change the 
. Ine cannot by his Plea oblige the Plaintiff to lay his Action 


in : different County from that in which he brought it, unleſs the 
pl. 6. Matter pleaded be Local; for ia Tranſitory Actions he muſt move the 
Nane g Court on Affidavit, that if the Plaintiff hath any Cauſe of Action, ſuch 
how bo Fx Cauſe accrued in the County of, &c, and not where the Plaintiff hath. laid 
742K Z, it, Sc. and ſuch Motion muſt be made before Iſſue joined, for by joining 
ebito 25 7 Ilde, he agrees with the Plaintiff as to the Manner of bringing the Action; 
tie ; Luere. and though the Court ſeldom (a) refuſes on ſuch Afﬀidavit to change the 
(a) ThePrac- Venue, yet if before or after the Motion made, the Plaintiff will enter into 


rebel the à Rule to offer no ® Evidence but what ariſes in the County where he has 


Venue began laid his Action, the Cauſe will be tried there. 
in Kin | | 63 * ST 
25 the Firlt's Time; per Heli Ch. Juſt, 2 Salk, 670. pl. 9. It is not to be changed in Actions, 
on Bills of Exchange or Notes, c. Evidence being given, on the Bill or Note, only. » Or material 
Evidence in the County where laid. 


Mod. 21. But though the Court, on Application, ſeldom refuſes to change the 
Gilb. Hiſt. Venue, yet there are Caſes in which the Judges have refuſed; as where a 
C. F. 9% Peer of the Realm brings an Action of Scandalum Magnatum, the Court 


e will not change the Venue, becauſe a Scandal raiſed on a Peer reflects on 
11 Mod. 9. him through the whole Kingdom. | 
12 Mod. 121, G | 
401, 420, Barnes 343. 2 Stra. 5. 2 Ld. Raym. 1418. Andr. 198. Barnard, K. B. 60. 1 Lev. 
56. S. P. For the King himſelf is Party to the Suit; but in my Lord Shaftsbary's Caſe, who brought, 
Scaniiatum Magnatum, and laid it in London, the Venue was changed. Vent, 364. 2 Jones 192. bat 
note, That was by Reaſon of the great Influence he had in the City; and the eſtabliſhed Doctrine is, 
that the Venue cannot be changed in an Action of Scandalum Magnatum. 2 Salk. 668. pl. 3. It was 
refuſed by B. R. in Lord Sandwich and Miller. Eafter Term 1773. 


oe Kei at Law, Barriſter, Attorney, or other Privileged Perſon, 


whoſe Attendance is neceſſary at Weſtminſter-Hall, may lay his Action in 
* Mzadleſex,” though the Cauſe of Action accrued in another County; and 
Vide Head of the Court, on the uſual Afﬀidavit, will not change the Venue. 

Privilege, 

2 Salk. 668. pl. 1. 670. pl. 9. 2 Show. Rep. 176. pl. 172, 242. pl. 239. 8. P. Though the Plain- 
tiff, who was a Barriſter, had diſcontinued his Practice for ſome Time before. 
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JJ Fortin be teed, and the Action brought agniat him. © 
in" che-right Cond,” Nis Privilege vill not lackle Lim da have lt wied in ITS. 

Middleſex. ' 1053, 


n 


5 Biſſe wer/. _ 
Harcourt, 2 Salk. 668, pl. 1. Andr. 381. 2 Str, 1049. 4 1 , who remembered a Cauſe 
where the Venue was altered, though an Attorney uad beeguſe the Matter did ariſe, and all 
the Witneſſes lived In remote Parts, Carth 126. So where the Plaintiff was an Attorney, but had not 
declared in Perſon, but by NV. C. his Attorney. Barnes 334. So where Plaintiff ſued Defendant by 
Capias, and not by Attachment of ed” Barnes 335. Pract, Reg. C. P. 419. Rep. & Caſ. Prat, 
8 8 132. So where he ſued by Ori Baravs 342. Rep. * Cul Prad. C. N. 145. Pract. Reg. 
„Ä 420. . 4 | wh o3ls ans & q . «£5 \ | x by 


3 n Aw 
So if an Argprney lays C4) his Action in London, the Court willichanke gd 10 
the Venus on the uſual Affidavit ; for by not (5) laying it in Migdle/exy he W 
ſeems regardleſs of his Priviledge, and is to be conſidered ſidered as 2 Ferſon at Cai. Tk.” 
large. wot [af ow rote dt box avt wad f559 fino Thw oe bY: 7 Nas 
) Barges 340. Rep. & Caſ. Pract. C. P. 1 „  PraQt. Reg. C. P. 419. (8) In order to prove the 
5 e tend Ltd l. Middleſex, a py . Bades hun, . by 9. 7 ſ a) it a | 
| Þtared the Venue was laid in Landen, but the Court ſaid an Affdsvit ought to be auge 11 
appear to be a true Copy, aud that they did not require this Affidavit but in the Caſe o 
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Attorney.” 


If material Evidence may be given in two Counties, the Plaintiff, may 2 Salk. 669. 
elect to bring his Action in which he pleaſes ; as, if draws a Bill of Ex- Pl. 4: 


change in Brit, payable. Landm, the Action nechiQ by the Refill to Lars. +15 
py the Moneyin Londen, and tharefyge; the Blaion on5 obliged o9 etapge 7 Co. But 
e Venue. * „ E | 


wer's Caſe. 


So where an Aſſumpfit was brought for Goods ſold and delivered, and. the Vent. 344. 
Action laid in Landon, and a Motion was made to change the Venue upon 
Affidavit that the Sale was in Kent; but it appegring that the Delivery was 

in London, the Court held that where the Matter conſiſts of two Parts in ſe- 

veral Counties, the Plaintiff ſhalt have his Election. 

So an Action againſt a Lighterman for not delivering Goods was laid 8 _ * 
in London, where they were do be curtied to; it was moved tg Change Not the 
che Venue, becauſe the Dam and Neglect were in Kent 1 ſed nan allo- Courſe to 
catur; for the Neglect is tranſitory, and not material where it waz; and change the 


= Court will never change a Venue for a Carrier, which is the ſame Venue od 
Caſe. | | 


hr | ; ite: Eſeape; per 


| 5 = Sams e eee Holt Ch. Juſt, 
If the Action be grounded on a Specialty, the Court will not change the 0d. 228 
Venue; for not being dated at any 1 Place, it may be preſumed That the 


to be omitted, that it may charge Defendant at any Place. Court will 


not change 
% the Venue in an Action of Covenant, Lev. 307. 


Action of 
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3 e * Attions Qui tam. 4 


(4) It is ſome- 


\ 


' CTIONS Qui tam are (a) ſuch as are given by Act of Par- 
times called a liament, which give a Penalty, and create a Forfeiture for the 
Popular . Neglect of ſome Duty, or Commiſſion of ſome Crime, to be 
tion, when 


he Penal 2. recovered by Action or Information, at the Suit of him w 
or Part of Tt, proſecute as well in the King's Name as in his own. As moſt Penal Sta- 
i given to tes direct, that the Penalty may be recovered by Action or Information, 


a * ys 8 will conſider both Matters together, and therefore we ſhall ſhew ' 
ue 


the ſame. In theſe Actions or Informations, the Party who proſecutes has, by his Suit, 


ſuch an Intereſt in the Penalty, that the m_ _ diſcharge r ſuſpend” the Suit, ' as to the Part he 
(the Plaintiff) is intitled to. d 2 Hawk. C. 275. and Ri of Prerogative. _ 


(A) In what Caſes they lie. 37. 
(B) What ought-to be the Foꝛm of them. 38. 
(O) In what Courts they may be doubt, and where lud 
39. | 
(D) Ot the Proceedings and Pleavings in ſuch Ations 02 
AJnkozmations. 40. 
(E) Of the Judgment on ſuch Atfons 02 I nfopmations. 
1380 
(F) In what Caſes there ſhall be Coſis. 42. 


(G) Wihether the Penalty of a Penal Statute may be com: 
pounded 02 granted over, 43. 


Within what Time the Proſecution muſt be on a Penal Statute, vide 
Head of Limitation of Actions. (3 V. 504.) 


(4) In what Caſes they lie. 


Herever a ö prohibits a Thing, as being an immediate Offence 
5 W againſt the public Good in general, under a certain Penalty, and 
13 


D the Penalty, or Part of it, is (5) given to him who will ſue for it, any 
Pl. . Perſon may bring ſuch Action or Information, and lay his u Tam 


pro Domino Rege quam pro ſeipſo. 
at 139. 


(5) But without ſuch Penalty be given, no Perſon can ſue, 2 And, 127. 2 Jones 234. 2 Hawk, P. C. 
265. for the whole Penalty goes to the King. 


Co. Ent. 375. 
Lutw. 133. 


vide 2 Alſo where a Statute prohibits or commands a Thing, the Doing or 
Hawk. P. C. Omiſſion whereof is both an immediate Damage to the Party, and alſo 
266. highly concerns the Good of the Public, the Honour of the King, c. 


'4 Co. 13. the "oy grieved may, and, as ſome ſay, ought to bring his * on 
ey 
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"Me as : | CLARKE, F393 1.4 JH Sired vf% | 
£2, i, nan. kan She: 125336 4 hn tn Ac 1 0 ein e x 
* (B) Nhat ought to be the Fozm-of them. se 31 
2,203 64 < D by in e l 1he 4 Nui 1 een d 11: 7 1 
T is agreed, that an Action or Information on a public Statute need H. 7. 1. ; 
not recite che Statute on which it is grounded, whether the-Offence be bz). 
vch only becquſe Polen or be unt Evil 8 . and whether 1 * 
it be prohibited by more than one Statute, or by one ny 5 for the Judges plow. 150. 
are bound ex M to take Notice of all public Statutes,” : * 2 Pe 
236. Cro, Car, 229. Dyer 1554 159. Moor 468, 699. Show. 337. e Gd | 
5 0 | 4 IT Lor Mais 23 Irak 201 15 1 
But if the Proſecutor take upon him to recite the Starute, and materially For this vide 
varies from a ſubſtantial Part , this is fatal, becauſe it does not Ju- = Hark. 
cially appear to the Court that there-is-ſuch 4 Foundation fot the Profecy. -- . 
tion, as that whereon it is expreſxly grounded. -_ | ok 
But if an Information contain ſeveral Offences againft a Statute, and be Cro. Jac. 1644 
well laid as to fome, and defective as to ot the Informer may have Sid; 368. 
Judgment for what is well laid; as where the Words of the Statute are * eb. 366, 
fully purſued in the Deſcription'of ſorne of the Offences, and not of others; 3 Nl. Abr. 
„ certain, and in Part uncertan. 6956. | 
Alſo an Action or Information gui tam, need nat conclude contra patem, Cro. fac. c 20, 
Ä —— ç— A3 — gt 
He ho brings an Action on 4 Pena} Statute, which. gives one Moiety of Slask. F.C. 


the Forfeiture to the King, and the other to the Informer, may either have 766. 
a Writ againſt the Defendant reddat Domino Regi & A. B. 4 dam, Needs, 


9 9 4 Oro. Car. 256. 
Sc. quas eis debet, or uod A. B. qui tam, c. quas ei debet; and Plow. 57. 
in either Caſe the Writ is well purfued by a , in the Name of Dyer — 
the Plaintiff only. . 


| TY | | | al. 66, 
But it ſeems doubtful whether there be any Necelſty chat eithef the Quere. 
Writ or Count, in any ſuch Action, do enpreſz, that it is brought by or de, 3, 
for the King as well as the Party *. | 8 WY” 


det, and perhaps is lege TR for the King, as for himſelf. It js the 


But it ſeems agreed, that every Information muſt be in this Form, viz, Vide Hawk, 
that the Informer Tam pro Domino Regt gaum ee ſeguitur, even whete 4¹ 1 20 
it ĩs brought upon a Statute which' gives one Thifd of the Penalty tö a e Au. 
third Perſon; but there is great Variety in the Form of ſuch Informations rities there 
in other Reſpects; for ſometimes they ſay, that the Action accrues to the cited. 
Informer, to demand the Forfeiture for the Ring and himſelf ;; ſore- 
times that it accrues to the King and to the Informer z ſometimes that 
it accrues to the King and to the Informer and tb. J. 8. viz. where it 
is divided into three Parts; ſometimes they have no Clauſe at all of 
this Kind; ſometimes a Proceſs is prayed to bring in the Defendant to 
anſwer the Informer; ſomerimes to anſwer as well the King as the In- 
former; and ſometimes, to anſwer concerning the Premiſſes, without fay- 
ing to whom. | | | 2 Hawk 
Such information may demand what is due to the Informer, without P. C. 267. 
mentioning what is due to the King; alſo; if the Quntum depend on what , W: 43 to 
ſhall be found by the Jury, a ee” Tay be left for the Sum; but if it de- t „ald d. 


it would not 
Vor. I, h mand be bad ? 
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mand more or leſs for the Party thay, his Due, it is inſufficient as ro hig 
baut even in ſuch Caſe, it may be ſufficiem as to the King's Share, Amer 
ore If the Action be Popular, #. e. ſuch as any Perſon may bring, it maß 
> Hark. conclude ad grave dammum, without adding, of the Plaintiff ; becauſe every 
P. C. 267, Offence, for which ſuch Action is brought, is ſuppoſed. to be a general 
* Grievance to every Body. ; 

Page 39+ lt is ſaid that the Fact is ſufficiently alledged after a Quad cum in au 
Show. 337 Action on a Statute, but not in an Infarction; ee (Q) * 
this Rule will hold univerſally ? and if it muſt not rather depend on the particular Circumſtances of 
each Caſe ? 1 $9226 ug t to drama o noi A ak 166 $3 Hs <4 | 


—— © - —_—_—w © _— —— « 
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Lutw. 163. Where the Penalty is given for continuin ſuch a Practice for a certai 
2 Hawk. , Time; or for not doing ſuch an Act within ſuch a Time, the Information 
. C. 266. muſt be very particular in bringing the Offence, within the Time pre- 
; 4s 4 + Se... . . V49 #3 WET UT Js 
+ The King ſcribed . £ 

v. Taylor, | * bo © 3% eLOÞ ICEM». QI ag $4, IS X67 0875 Es 

Lent Aſfiſes for Surry 1776, before Mr. J. Mo an Information againſt Defendant for following the 
Buſineſs of a Tatiner, not having ſerved” an Apprenticeſhip. The Evidence did pot ſpecify the Time, 
as laid in the Information, the Jud e therefore directed the Jury to acquit Defendant, and be was 
acquitted accordingly; and the Proſecutor having cloſed his Evidence, the Judge very properly reſuſed 

to let him ſupply the Defect. It being a Proſecution that was hot to be encouraged. 04s vis 
R vis [7 WW ' ar 7 1051 111 > 13 [017 
2 Hawk. By the (a) 18 Eliz. cap. 5. None ſpall purſue againſt: any Perſon on a; Panal 
T0 207, Statute, but by Way of | Information, or Original Aion, "except where the Pe- 
(a) Made u is limited 10 a certain Perſon, &c. yet popular Actions in the King's 
perpetual by Bench or Exchequer ſeem not within the Meaning of [this Statute ; for it 


27 El. c. 10. doth not reſtrain the Suit to Original Writs, but only to Original Actions, 


and ſuch Actions by Bill are properly original ones 46 the Courts in which 

they are commenced; and therefore it ſeems a reaſonable Conſtruction, 

that the Meaning of the Statute was only to reftrain Suits commenced in 

inferior Courts, and afterwards removed into ſuperior r. 
; ' hol ueC] 11 
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by 


7 , 
where laid. 


Vide 31 El. B' the Statute 21 Fac. 1. cap. 4. all Offences' againſt Penal 8 atiltes, 


(©) In what Courts they may be bꝛought, 


{RAP 
TIT -» 
xv 57, » 


c. 5. to this 6 for which any common Informer may ground any Popular Action, 
Purpoſe, and « Bill, Plaint, Suit, or Information, before Juſtices of Aſſiſe, or Niſi prius, 


23 * or of General Gaol-Delivery, or of Oyer, Sc. or of Peace, Sc. {except 

2 Hawk. Offences concerning Recuſancy or Maintenance, or the King's Cuſ- 

P. C. 268, ** toms, or tranſporting Gold, or Silver, or Munition, or Wool, or her, 

269. Fc.) ſhall be commenced, ſued, tried, recovered and determined by Ac- 
cc 


tion, Plaint, Bill, Information or Indictment, before the Juſtices of Aſſiſe, 
Doof Ni prius, of Oyer, &c. or Gaol- Delivery, or before Juſtices of Peace 

of every County, City, Borough or Town Corporate, or Liberty, having 
Power to enquire. of, hear and determine the ſame, and not elſewhere, 
ſave only in the ſaid Counties, or Places uſual for thoſe Counties, or any 
« of them; and the like Proceſs in every Popular Action, Bill, Plaint, In- 
© formation, or Suit, ſhall be as in Actions of Treſpaſs vi & armis at 
«© Common Law; and all Informations, Actions, Bills, Plaints and Suits 
* whatſoever, either by the Attorney General, or by any other Officer 

whatſoever, in any of the Courts of Weſtminſter, for or concerning any 

“ the Offences aforeſaid, ſhall be void. | 


I | And 


1 


Atens Ot een 
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| K "And in all Suits on Penal Qarutes, the Offence. ſhall be laid i — — 


4 Ge dn Ae Rafi g che Of 15 l Fo 6). '- 
« Guilty. | 


And no Officer e. Hal WH wy "lf eiter FREIE; any Informa- 
tion, Bill, Plaior, Count or Declaration, on the ſaid Statutes, which by 
a "this Act are a appointed to eat Getermited! in theit proper Ob- 
ties, till the N or e ben taken afl Oath before à Judge of 

« the 'Eourt, that, © He off ce Was nat com nitted in any other County** 


2 then where, b 90 f ie Information, Sc. the fame is fappeſed to have been * 5 
« commitred, &c. the ſame. Oath co be "there enteted of Record ®,” $0000® This See 
* is — Or > e 


imo gail 7 2405 Statars ſeems now to be diſrogneded, IND 


2 15 Sa of this Statute it hath * EN chat = Action 
Debt, or Information, or other Suit whatever, () can t on an 
Fal. tatute ms; Dre 44 1. in any of the Courts 0 5 tminſtet - 
ran Offence nat excepted hy, the Statute, and for which the Offender 
proſecuted 2 che Country, (5) unleſs ſuch Offence ſhall be com- * Page 40 
7 85 an the ſame C qunty in wb bich len Court ſhall fit; and as to the Ob- 
jection, that by this Reſtraint of Spits on Penal Statures, to the Taid Courts, (e) Salk. 372. 
the. Offence would hecome diſpuniſhable by the Offender's removing from bo 465: 
the County z it may be (e) anſwefed, 551 he may be ſued to an Outlawry ; Mod ; LN | 
in the ſame Manner # an Action of NO ewe; A1. 


hi 2 25 
e, Veßt. 3. Lav % 3 Lev. le 


Lev. c. Latch Ld. R 1 $8. 303 A RN pong. 
2 204. 192. * 5 * „193. 3. P * 
Salk 372. pl. 13. © See Com. Dis V. CID 


4 ote, A nd — 11 
in the Courts of Wefminfter ; bot the vials Jaid in the _ _ the Cauſe of Action — wy 


otherwiſe how could an Aten be tried A 
the $ratgtes (vo ES IEA Wy Dent Ee 


A. ot 

That where, a ſobGquent 8 ives an Action of Debt, or any other beg Hol, 

Remedy for the Recovery of a Paule in any Court 8 Fete, er it U aal 
ſo far impliedly repeals 5 Reſtraint 2 21 Her. 1. and'conſequently leaves of theStatute. 

the Informer at his Liberty to ſue in the Courts of Weſtminſer-Hall, 

That the Statute gives no Juriſdiction to the Courts therein-mentioned, Cro.Car.1192 
over any Offences, in Relation to which they had none before; ad, there- "6 
fore that Suits for ſuch Offences muſt be brought into the Courts of Wel- _ 9. 
minſter in the ſame Manner as before. . 

That the faid Statute. hinders not the Removal of any Cauſe into the Keb. obs 


King"s Bench by Certiorari, after which! ie "y be either tried there or in Ju 


H 
| the · County by Ni Prius. | 22 


Alſo where a Statute limits Suits b an Loformgy 2 tam to other Courts, And. 127. 
. any one may, by Conſtruction of Law, exhibit an Information in the 2 178. 
Exchequer for the whole Penalty, for the Uſe of the Kin 10g. 'P.C 

That on the laſt Clauſe of = Statute it cannot be aſſigned for Error, 267. 
that an Information, Sc. was filed without ſuch. previous Oath as the Sta- Co. Car. 416 
tute requires, for it was only direQory to. the Officer. 20652241] oy; eg Tak. 


2 loft. 193. But E. Whether for want of ſach Oath, the Court will not, on Motion; rale the Pro- 


ceſs. Salk. 367. pl. 19. * W 2 2x. IF this kath ever been doae in the Cas 
of an Action? 


That no Suit by a Party grieved i is within the Reftrain of the Statute, Show. 354- 


x 


1 (M) Of 


g — wanes non; 
—— " 


e Ray rag any Penal Statute hall 

*. ibit his Suit in (poſe he ime ener by 

| 9 + or by his Attorney in by in Cone 1 | 

| w Ker 43 21 (s) Informer due tam, or (d] Plaintiff in a Attion, may be 
Bro. | Nonſuit nonſuit, and thereby determine the Suit, as to him 


68. the King cannot nonſuit, the Attorney Genanat | may enter a N 
(4) Bro. - Proſequi to an Information by the King only. 


Nonſuit 35. 
Vide Sid. 420. . 21. Pl. 11. 8 


Alz. d . n 
rr IS tcp, Elten Kut . 
* Bench, Common Play, or the Exchequer, where he is bailable, or 

Form of the Court may appear by Attorney, in every fuch Caſe bs may, 

* ax the Time contained ip the firſt Proceſs, appear by Attorney, and not 

0 be urged to. Perſonal ee; or to put in Bail.“ [ 

Rol Rep 4 Is rhe Decadent park a > pecial Plea, he muſt take Care to ſet it forth 
134. . 7 with all convenient "oo to anſwer the whole Time laid in the In- 
ab formation; and if he : ples” the General Iſſue, he muſt depend upon it, 
not w for he cannot plead together with i * a 2 ns to ne Nele, or 
e Part of the Charge, 


of a Fes. x Haw. P. C. 274. 55 | 2 8 Te 


* Page 41 If the Defendant plead Nil debet, it is ſafeſt to fay N that he owes 

nothin to the 1 nor to the King; for if he only plead that he 

Go. Ent, Oves. to the farmer, it may be objetted that the wh le Declara- 
Mew: tion is not anſwered, 

2 


Vent. 122. 3 Lev. 375. Vide Ero. Car: 10, 11. | 


: Hauk. If there be tected e they ought not to ly, 
r. C. 276. that 1 not guilty, but ſeverally, that neither they nor any of 9 
uilty, | 

'2 Hawk, * 1 the Sir be grounded 0 th Pa- of » Sar appearing by Mane 

F.C 277. of Record, Nil debet is no 

' Wherever a Suit on a Peas 8. Statute may be ſaid to be (e) depending, it 

Cro. Eli. may be pleaded in Bar of a ſubſequent Proſecution, being expreſly averred 

1 Rep. to be for the ſame Offence, as it may, though it be laid on a Day different 

49, 134- from that in the former; and it is ſaid, that a Miſtake in ſuch a Plea of the 
Hob. 209, Day whereon ſuch * was commenced, will not be fatal on the Iſſue 

138, of Nul tiel Record, if it appears in Truth to have been prior, &c. and if 

() When — two Informations be exhibited on the ſame Day, they may mutually abate 
ſaid to be, One another, becauſe there is no Priority | to attach the 3 ak Suit in one 


pading. Informer more than in the other. 

Vide 

Hawk. p. C. 275: and 2, Whether from the Time of the Parchaſo or 8 of the Writ. © Salk. 89. 
From the Time of the Purchaſe of the Writ. The Day of ſuing it forth is the Commencement of the 
Suit, 3 Bur. 1423, and Combet Pitt. 


2 Rol. Abr. If the Defendant be within the Proviſo of a Penal Statute, he may take 


4 Advantage of ſuch Proviſo on the General Iſſue, in a Suit on ſuch Statute ; 
ide 2 4 | but 


* 


0 
: . n 
K . oy 


but it hath been holden (even ſince the Statute of 21 Fac. 1. c. 4. that |. | 
if be have Matter in his Diſcharge depending on a ſubſequent Statute, he ＋ oe 
mult Prad it Pein. een | 

| | be may take 


Advantage of it by Virtne of the Statate, without pleading of it ſpecially ; but as to thoſe Matters to 
to which the Statute doth not extend, . | | 


1 c wy * 4 2 EY 1 


As to Replications to ſpecial Pleas to Informations Qui tam in the Courts 2 Hawk. 
of Mel minſ er- Hall, they are properly made in the Name of the Attorney P. C. 277, 
General only; and ſuch Replications in Suits at Afſizes are proper in the 
Name of the Clerk of Aſſiaes z alſo Replications to Gegeral Iſſues, on 
ſuch Informations in the King's Bench or Exchequer, may be in the Name 
of the Attorney General only; but generally the Plaintiff only replies in 
Actions 2ui tam; and a Demurrer to a Plea in Bar'to an Information ri + 
tam in the . v only has been received. 1 | ke: 
Wherever a Plaintiff may declare fam pro Domino Nege qitam 9, 
he may continue the ſame Form of Words both in the joining ad b. — 
in the Venire; but is not bound to do it unlefs the King be (c) intitled to (e) Hawkins 
Part of the Penalty. K em it © 


F F | , Whe- 

ther he be bound to do it in this Caſe; for there are Precedents to the contrary. The uſual Form in the 

Plaintiff ”s Replication is ** and the Plaintiff who ſues as aforeſaid, doth ſo likewiſe, te, where Defen- 

2 dane offers ez If the Plaintiff, then, and of this the ſaid A. abo. /uts as aforeſaid, puts bimſelf on 
Country, &c. | | 


Where ſeveral Perſons are jointly charged for an Offence againſt a Sta- 2 Rol. Abc. 
tute, which in its own Nature may be committed by a ſingle Perſon, 797- 
without the Concurrence of any other, ſome of them may be acquitted ane Þ» 596 
others found guilty z. for though the Words of the Information be joint, 
yet in Judgment of Law the Charge is ſeveral againſt each Defendant z but 
if one only be informed againſt, as having offended oftner, or in a higher 
Degree than is proved, as for having been abſent from Church ten Months, 
where he has been abſent but eight; or for having ingroſſed 1000 Quarters 
of Wheat, where he has ingroſſed but 100; he may be found Guilty as to 
what is proved, and Not guilty as to the Reſidue, for ſuch Offences are in 
the Nature of T which it is ſufficient ro prove for any Part; but 
if che Offence conſiſt in making a Contract contrary to the Purview of a 
Statute, as in the Caſe of Uſury, it muſt be proved as it is laid. 


we 


* (E) Of the Judgment 6n-ſuch Actions o2 In⸗ Page 42 
__.- - formations, — 


HERE by Statute the Offender is to forfeit ſuch a Sum, to be di- And. 139. 
vided into three Parts, whereof one ſnall go to the King, one to the Stile 329. 
Informer, and the other to the Poor, and to be committed if he do not pay 2 Rol. Abr. 
it within ſuch a Time, the Judgment may be general, that the King and In- b. 840. 
former ſhall. recover the Whole, without mentioning how it ſhall be diſtri- rhe cx 128. 
buted, or that the Party be committed for Non · payment; but if it mention e 
only that the Informer only ſhall recover, without ſaying any Thing of the 
King, it is erroneous ; yet if on ſuch Information, as it is laid, the Informer 
appear to have no Right to any Part, but the King ought to have the Whole, 
and the Judgment be, that the Defendant forfeit the Whole, and that the 
King ſhall have one Part, and the Informer another, Oc. it is erroneous - 


only as to ſuch laſt Clauſe, which diſtributes the Forfeiture, but ſhall ſtand 
. N | for 


, 
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* Actions: Qui tam. 
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- 


— — Fo} r . 
(a) 2 Hawk. for the firſt Clauſe, that the Defendant ſhall forfeit the Whole; (a) alſo if 
T. C. 279. there be no Clauſe at all concerning the Forfeiture, in a Conviction on a 


. Penal Statute, but only a J dent quod convitius, it is dane for the 


The contrary Forfeiture is implied. 


- 


held Bil. 3 | 
G. 2. Fitagib. 124, Barnard K. B. 212, | 

| | \ 

"=> 1 2 iv ; : . — i 1 1 A 44 . 


(F) In what Caſes there ſhall be Coſts, 
2 Keb. 781. 


Rol. Abr. A Informer on a popular Statute ſhall in no Caſe wharſoever have his 


74. Coſts, unleſs they be expreſly given him by ſuch Statute, for the 


utw. zaco. Common Law gives Coſts in no Caſes; and the Statute of Glauceſter gives 


eren 1 the Demandant Coſts only in Caſes wherein he ſhall recover his Damages, 


1. 4. cone, Which ſuppoſes ſome Damage to have been done to the Demandant in par- 


oor 65. ticular, which cannot be ſaid in any popular Action. 
3 Lev. 374. | | — | il 

2 Inſt. 288, But wherever a Statute 'gives a certain Penalty to the Party grieved, he 
2 Hawk. js intitled to his Coſts by the Statute of Glouceſter, which gives the Demand- 


A ne La. ant his Coſts in all Caſes wherein he ſhall (5) recover his Damages; for 
thorities fu otherwiſe it would be in vain for him to ſue, fince in many Caſes the Coſts 
gra. u would exceed the Penalty. Fo En ö 

0 
K. Statute, introductive of a new Law, gives a Remedy in a point not remediable at the Common 
Law, but no certain Penalty, the Jury may conſider the Coſts, fo as to give Damages accordingly. 
z Hawk. P. C. 214. | | Et 


\ 


(e) Extends By the 18 Eliz. cap. 5. made perpetual by 27 Eliz. cap. 10. f 0 3 


only to a © Informer or Plaintiff, on a Penal Statute, ſhall willingly delay his Suit, 


common — « or diſcontinue, or be nonſuit, or ſhall have the Trial or Matter paſſed 
former, aud at againſt himſelf therein by Verdict or Judgment of Law, he (4) ſhall 


t to a Par- ; 
N t pay to the Defendant his Coſts, Charges and Damages, to be aſſigned 
yet if a Par- by the Court in which the Suit ſhall be attempted, &c. =o | 
ty grieved | | rh 
brings his Action, and ſuch AQion be for any Offence or Wrong Perſonal, immediately ſuppoſed to be 
done to the Plaintiff or Plaintiffs, or whatſoever the Nature of the Action may be; if the Plaintiff might 
have Coſts in Caſe Judgment ſhould be given for him, he ſhall pay them on a Nonſuit, or Verdi& 
againſt him, by Virtue of 23 H. 8. cap. 15. and 4 Fac. 1. cap. 3. Vide 2 Hawk. P. C. 274. and the 
Authorities there cited. (4) And it is no Gbjection againſt paying the Coſts, That the Court had no u- 
riſdiction of the Cauſe, or that the Statute on which it is grounded is diſcoatinued, 2 Keb. 106. Yide 
Hutt. 35. 


. 


*Page 43 (G) TUhether the Penalty of a Penal Statute 
may be com pounded o2 granted over. 


| (a) Extends DU the 18 Zliz. cap. 5. No (a) Informer or Plaintiff ſhall compound 


only " — &* or agree with any that ſhall offend, or ſhall be ſurmiſed to offend 
2 nform- 4 againſt (5) any Penal Statute, for an Offence committed, or. pretended to 
2 Hawk. be committed, but after Anſwer made in Court to the Suit, nor after 
P. C. 29. Anſwer, but by Conſent of the Court in which the Suit ſhall be depend- 
(5) Extends « ing; on Pain, that whoever ſhall offend contrary to the true Intent of 


as well to ſub- : | 6 
foquent po e this Statute, or ſhall by Colour or Pretence of Proceſs, or without Pro- 


val Statutes, © Ceſs, on Colour of any Offence againſt any Penal Law, make any Com- 


% poſition, 


” 


- 


vP- 


* 1 
oo 


N r . ea. 


* 
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* polition, or take any Reward, or Promiſe of Reward, for himſelf, or to 72 
the Uſe of any other, without Conſent of ſome of his Majeſty's Courts, 9 70 thoſe 

«. at as 4 wr; * roll thereof convict, ſhall ſtand in the Pillory, in Being x 
« Se. and fabled to ſue on any popular or penal Statute, and hen | 
> ſhall forfeit 10 l. G.. 1 2 | — 41,003 
Alſo it extends to the Compounding of Siits commenced in Courts which have ho Joriſdition, od 
as if they had a Juriſdition, Keb. 106. Sid. 311. ras: 2 20% . 


*% 


1 


9 wo 
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By the 21 Fac. 1. cap. 3. It is declared, That all Commiſſionis, Gtadtz, That this 

« Licences, Charters, or Letters Patent, of Power, Liberty ot Faculty, 2 bs — 

« to diſpenſe with, or to give Licence or Toleration to do aby Thing u Cameo 

«« againſt the Tenox;or Purport of any Law, or to give or. make any War- Law. 

« rant for any ſuch Diſpenſation, Sc. or to agree or. compound for any. Vide 2 

« Forfeitures limited by any Statute; or of any Grant or Promiſe of the Hawk: P. Gs 

+ Benefit of any ſuch Forfeiture, before Judgment thereupon, and all Pro- 

« clamations;, &c,- tending to the Furthering of the ſame, are contrary to 

„% Law, and void: And it is enacted, That all ſuch Commiſſions, 8 *. 

ebe examined, heard, tried and determined by, and according to the 

« Common Laws of this Realm, and not otherwiſe ; but it is provided that 

„ this dd ſball not extend (e) to any Warrant or Privy Seal from the King () Set juc. 

to the Juſtices of either Bench, or the Exchequer, or of Aſſize, or of tices by ſuch 

* Oyer or Terminer, and Gaol-Delivery, or Peace, or other Juſtices having Warrant can 

« Power to hear and determine Offences againſt any Penal Statute, to meke ſuch 

compound for the Forfeitures of any Penal Statutes depending in Suit ae — of 

« before them, after Plea pleaded. Alſo it is further provided, 1 hat the thi King on- 

* ſaid Act ſhall not extend to any Grants, Sc. that had been granted con- ly; per Ld. 

„ cerning the Licenſing of Taverns, of ſelling, utteritig or retailing Wines Coke, 3 Laſt. 
* to. be ſpent in the Houſe of the Party felling the ſame, or concerning the < of IE 

* making of Compoſitions for ſuch Licences, ſo as the Benefit thereof be 18 Elle fs 

« reſerved to the Uſe of the King, Fc. . OT | pra, they 

Leave to an Informer to compound with a Defendant after Plea pleaded. - 2 Hawk. P. G. 280. 


may give 
ae 1 ' 


_*Acfions on the Cale. 
'T has been obi, that for every Right, and for ever bilufiridone 2 

a Man in his Perſon, (a) Reputation or Property, 1 A 1 * ay 

Remedy, but this Remedy he muſt take according to the Methods 3. 

laid down and Rules preſcribed by the Law; for which Purpoſe there (a) For A c- 

are Writs framed, and ſettled Actions, to which he mult apply; as Debt one on the 


upon a Contract, Treſpaſs on a manifeſt and open Invaſion of his Propert — Mn 


. rey, Words, vide 
5. but where the Law has made no Proviſion, or rather where no general Head of Slan- 


Action could well be framed before-hand, the Ways of injuring, and Me- der. 
is TY docs 


' againſt him; an 


* | Artiviis't on the Caſe, 

(4) Nor is it 3 of Deceivin BOLL ſo various, every Perſon is () allowed to wk * 

Cs ſpecial Action bade own Caſe, which is a liberal (% Action. 

at ſuch Ac. 

tion was never brought before; as where the Leffor ce to view the Lands, to ſee if oy Watts was 

committed, _—_ indered by © roger om emterng e Premiſſes, brought an Action on the Cafe 
it was held A lie, h ſuch Action had never been brought before. Cro. Jac. 478. 

Rol. Abr. 108, 109. Rol. Rep. 311. . 6 Mod. 53. and Lit. Sect. 108. Where per Littleton, 

no Action 1 been brought on the _ of Marine, it is to be preſumed no Action will lie: And 

Co. Lit, 81. b. per Ld. Coke, Non-uſage is a good Interpreter of a Law, But per Holt Ch. Juſt, 

Wherever an * of Parliament gives a Right, the Common Law gives a Remedy ; ſo here the Com- 

mon Lay gives a Right, or makes a Thing an Injury, the ſame Law gives & 3 or Action. Salk. 

20, 21. 6 Mod. 54. (e) 2 Bur. Rep. 906, 1011, 1012. | 


. Theſe Actions are founded on How Fraud or Deceit in Contracks or 
ſome ſecret Injury to a Man's Right or Property, and are ſaid to riſe from 
a Non-feaſance, Male-feaſance or * feaſance; but as this Divifion ſeems 
too general, I ſhall chuſe the following, as more proper to include the moſt 
material Caſes that fall under this Head, referring ro others for a more full 
Diſcuſſion of ſeveral Particulars relating to ens, | 


* Page 45 (A) What Perſons, with Refpet to the Injury, may dung an 

Ackton on the Cale, 45. 

(B) Againſt whom.ſach Atton lies. 46. 

(C) Foz what Injuries an Aﬀfon on the Caſe will lie; and 
herein of thoſe Caſes where a Man may be ſafd to ſuffer 
Damnum abſque injuria. 48. 

(D) St what Time the Right of Ackion ſhall be ſaid to have 
accrued. 49. 

(E) Df Attons on the Caſe foꝛ Fraud and Deceit in Contrats, 


on an implied oz expzefs Warranty. 50 & 52. 
(F) Df Attons on the Caſe foz Injuries to a Pan's Perſon, 


Pꝛoperty, Right o2 Pzivilege : And herein, 53. 


1, Where an Action on the Caſe will lie againſt Officers and 
Miniſters of Juſtice. 57. 


2. Where Caſe will lie for Torts and Injuries committed by 
Perſons n to the Duty of their Trades and Callings. 60. 


(G) Where an Adtan on the Cafe wil ue to a Nuſante, and 
therein of the Inconventence of multtplying of Ations. 60, 

(H) Where an Action on the Caſe will lie foz a Conſpiracy, 
and oppꝛeſſive Pꝛoteedings in Pyoſecutions and Sults at 
Law. 61. 

(1) Where Cate will lie though the Party injured has another 
Remedy, 63. 

(K) Where Caſe will lie though the Wrong-vorr be puniſhable 
criminally, 64. 


4 | (A) What 
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) Caper Pertos, with to 
| ae ers. wh ever oe 25 


F 4. delivers Goods to B. to deliver bone 6: GIG a IT A 
them over accordingly, but converts them to his own Uſe; either otra . 

. may have an Action againſt B. but both ſhall not have an Action, but *:? 
de chat firſt begins his Aion fut go vn with the ſame.” PC re yy 


If A. is ſeiſed in Fee Epik Neverſion of 
Term for Yeats, and B. 15 re Gn 


* N 
= * : . 
: # 4 k% 4 3% 
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at K 4 ? 


hich ſaid — ſes B. | 
* Clo of. 6b ; . 8 became 
of the Poſſeſſion, e the » 1 — 585 c. 8 (a) = an 4 


tion z and Satisfaction 1 — er the dthen 


for Years; and deine down * A. 
fr Yeuy and els ws $ 4 . Des. 


made Perpetual by 10 Aa. c. 14. Ja, 15 gab 


oO 
LE 


If A Miner c 4 Ship brin 3 855 85 2 A aden 
the Ship PRI läden TRY Cem in pg to fail for Dant- | 
* zick, and Defendant enwed and ſeized the Ship, and detained her u Page 46 
per quod 2 & vbſirutus fuit in viagio; this Action well lies, for the 

Maſter has not the 1 caly 


—_— In be tree and he is only a Salk. 10. 
particular Omeef, und r ee Lk yer he act 
.might have brought Treſp 2 05 us 5 of map, add chan th Ball- pe 

ed on his Poſſeion, is Tufficert to 2260 Gaince. 


 liff he could eniy have 
If A hads Jen Matters Money, che Miter hive un 
| 4 hr is 
Action on the Caſt 2 mY 82 


in Conſideration of _ ben dy Ser nee 9 

on a 

— * Medi er - _ 
Tin 


J. work, which I loſe the $efv 
my Servant for à long A 11 an A 4525 b. Rol. Abr. 98. 
Rol. Rep. 124. 8. a . 2 Bult. 338. 8 p 15 = ed Ne un inclined for 
che Plaintiff, but for Default in the Pleadidge 3 4 * after it was ended b 


fition, Rol. 
Abr. 868. _ * The Maſter may — an Action for Money had and wee fv Tr. K. 
taining from the | laintiff's Servant his Money, without legal Conſideration. 


If a Bailiff Errant tak on u Gapias ad Satis Kot. he; 
ciendum, at the Suit of J. 5 2 4 ol 7 8, — ＋ a Reſcue of Sat 8. * 
e Caſe againſt him for this E 


the Sheriff may have an Aion upon 


for he is thereby chargeable (4) over — this to J. D. and this Eſcape made S, , P. 2 
to his Bailiff was an Eſcape to himſelf, ; 0 Buc it 4 4M 


a Priſoner, 
taken by a Bailiff of a Franchiſe, eſcape ſtom 4 Biilif, the Sheriff Malt not have an Action upon the 
Caſe againſt him, becauſe he is not chargeable over; but the Bailiff only is chargeable, For this vide 
Rol Abr. 97498, 95 Cro. Eliz. 26, 349. Moor 432. and Tit. Bea, in C Caſes, | 


If a Man gives Money to his Servant to carry to fuch a Place, and he is 8 Co. 84. 
robbed, the Maſter cannot . Caſe againſt him, for a Servant only un- Mor: Kade 
dertakes for his Diligence and — . and not for the Strength and Se- gervent. 
curicy of his Defence. 

But if A. is employed by B. to ſail from England to the Indies, and 4. Sid. 298. 


covenants, that he or his en will not thence! 1mport any 9 Sc. 2 and 
Vos. . ; 0 Lev. '. 188, 


— — ES — 


Action liese 


- * 

— '̃.!!ẽ. . . . .᷑. .᷑ſ:! . .!̃᷑: —!...:.:?!Tͤm ñx1 — ]ò?Ʒkté1s 

2 | Actions on the Caſe. 
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2 Keb. 88. and A. retains C. as his Servant in this Voyage, and acquaints him with the 
. Covenant; and notwithſtanding C. falſly and fraudulently brings thence 


ol. Abr. certain Callicoss, CG A. ſhall have an Act ion againſt C. for though no Ac- 
105. 8. P. Fon lies by-a Maſter fof the bare Breach of his Command, yet if a Servant 
does any Thing falſlß and fraudulentiy to the Damage of his Maſter, an 

* This muſt Action will lie “. | | 


— 
ſuppoſe the AK aa ny 44 f as: 289 9989899988 T * : *\ 2 I 2880 5 | bl | * 
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) Againſt whom ſuch Action lies. 
al. 12 F-the Servant of a Taverner Tells Wine to another which is corrupted, 
95. S. C. Len Action upon the Caſe lies againſt the (5) Maſter, though he did not 
0 But no (c) command the Servant to ſell it to any particular Perſon. ' 
9750 1h) 09589 YE Aa 195320 | ' 


Maſter he ſells to a n Perſon, an Action lies againſt the Maſter, for it is then his own Sale. 
* 6. 53. Fitz, Afion ſur It Caſe 5. S. C. Rol. Abr. 95. Bridgm. 128. S. C. cited. Sed. 2s. 
n 


12 o* the Buyer, whether the Maſter is not bound by the Warranty of the Servant, and liable to an 
ction . Nee IE UC ES * 


vide Cro. : So if a Goldfmith makes Plate, wherein he mingles Droſs, ſo that it is 
— 2 ar not according to the Standard, and by his Servant ſells it; an Action lies 
22. ve againſt the Maſter, becauſe it fails in, the Price of Silver. 


s +4 0 n . 


8 Page 47 * Bur if A. being poſſeſſed of certain artificial and counterfeit Jewels, of 
gd Servant, commanding him to tranſport the ſaid Jewels into Barbary, and 
"ern and How, them to ſell ro the King of Barbary, or ſuch other Perſon as would buy 
; Are a. them, but gives B. no Charge to conceal their being counterfeit; and there- 

2 


the Value of 168 . and knowing them to be ſuch delivers them to B. his 


ol. Rep. upon B. goes into Barbary, and knowing theſe Jewels to be counterfeit, 


. 4 * hs ſhews them to C. for good and true Jewels, and affirming to C. that they 


* 143, Money C. pays B. and B. thereupon immediately returns to England, and 


were worth 8 10 J. deſires C. to ſell them to the ſaid King for 8107. which 


S. C. ad- pays the 80 J. to A. his Mafter; and after the Jewels being diſcovered to 
judged. be counterfeit, C. is impriſoned by the ſaid King till he repays the 810 J. 
SS out of his on Effects; of all which Matter C. gives Notice to A. and 


ſaid the Court demands Satisfaction, Sc. yet no Action lies againſt A. for Jewels are in 


' inclined a- themſelves of an uncertain Value, and B. was not by A. particularly directed 


8 to C. and all that was done quoad C. was the voluntary Act of the Servant, 
laintiff, . 


e for Which the Maſter is not bound to anſwer. 
| becauſe 4. did not order B. to conceal their being counterfeit. 


Selk. 289. Ia an Action on the Caſe for a Deceit, the Plaintiff ſet forth that he 


* prey bought ſeveral Parcels of Silk for—--Silk, whereas it was another Kind 


Fvidencs at Of Silk; and that the Defendant, well knowing this Deceit, ſold them to 
Ni rius; him for —— Silk; on Trial, upon Not guilty, it appeared that there was 
but for this no actual Deceit in the Defendant, who was the Merchant; bur that it was 
vide Tit. in his Factor beyond Sea: And the Doubt was, If this Deceit could charge 
oF 155 the Merchant? And Halt Ch. Juſt. was af Opinion, That the Merchant 
chandize. was anſwerable for the Deceit of his Factor, though not Criminaliter yet 


Civiliter; for ſeeing ſome Body muſt be a Loſer by this Deceit, it was more 
reaſonabe 
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able that he, that employs and puts a Truſt and Confidence im the 
Deceiver, ſhould be a Loſer, than a Stranger; and upon this Opinion the 
PhindfF-hadia Verdi gt nen ID 9 BU BA 4 
If A. brings Caſe againſt the Maſter of a Stage Coach; on the Cuſtom Salk: 182. 
of the Realm, for a Trunk loſt by his Negligence; Sc. and on Evidence pl. 11. Ruled 
it appears that the Trunk was delivered to the Servant wh0 drove the yy Fort «© 
Coach, who promiſed to take Care of it, and that the Trunk was loſt out and Plainüif 
of his Poſſeſſion ; the Action does not lie againſt the Maſter, for a e= "nonſuit. 
Coachman is not within the Cuſtom as'a'(@) Carrier is, unleſs he take a (a) That if « 
diſtin& Price for the Carriage of Goods as well as Perſons ; and though C rier' Por: 


Money be given the Driver, yet that is a Gratuity; and cannot bring NN 
Maſter within the Cuſtom ; for no Maſter is chargeable with the Acts of Carrier ſhall 


his Servant, but when he acts in Execution of the Authority given by his be liable. 
Maſter, and then the Act of the Servant is the Act of the Maſter. 2 2 ; 
07 1281071; . 151117 HOMIE I D944 6 (182.9 þ | . v4 ulli 225 
If two are conſtituted Poſt-maſters General, by Letters Patents, purſuant 8 | 
to the Stat. 12 Car. 2. cap. 35. and in the Patent there is a Power to make 8. 1433. 
Deputies, and appoint Servants at their Will and Pleaſure, and te take Carth. 2 Y 
Security of them in the Name and to the Uſe of the King, and that they Lane w. Sir 
the Poſi-maſters' General ſnould obey ſuch Orders as from Time to Time * / 
ſhould come from the King; and as to the Revenue, ſhould obey the Or- Thomas 
ders of the Treaſury z and it is farther granted to them, that they ſhould: Frankland. 
not be chargeable for their Officers, but only for their own voluntary Faults 5 Mod. E. 
and Miſbehaviours, and this is granted with a Fee of 1 500 J. per Amum, 3 
and A. having Exchequer-Bills, incloſes them in a Letter directed to B. at Id. Raym. 
Worceſter, and delivers it at the Poſt- Office at London, into the Hands of 6466. 
J. S. who was appointed by the Poſt- maſter General to receive Letters, and 12 Mod. 472. 
had a Salary. By three Judges againſt Holt Ch. Juſt. the Poſt-maſters 
General are 5) eee ere een : (i. Vide * 
enn Mae 1 Arth. 
S. C. with the Arguments pro and cor. at large ; and Salk. 17, 18, Hol:'s Reaſons, who held : s, 
That J. S. wes chargeable, but not as an Officer, but as a Wrong-doer, - Q. In the Caſe above, if 
Ch. Juſt. Holt's Opinion was not the moſt rational? Y "4 Bag ** 


fully diſturbed in my ® Page 48 
Poſſeſſion, though I have a Remedy againſt the Treſpaſſer, yet I may have Alleyn 3. 
an Action againſt him that cauſed the Diſturbance. * 0 per Hale. : 


If I deliver my Horſe to a Smith to ſhoe; and he delivers him to another 


lf one ſlanders my Title, whereby oye 


Smith who pricks him, I may have an Action on the Caſe againſt him, 1 
though I did not deliver the Horſe to him. by ver Goods to 


| | A. who deli- 
vers them to B. to keep to the Uſe of A. and B. waſtes them, I may. have an Aion upox the Ca/e againſt 


2 I did not deliver them to him. Rol. Abr. go. In this Caſe Trover would lie without a 
t. 1 x $521 | 


| * 
3 


TO — „ 2 * * 4 _ She. A. —_ 


tt 


(C) Foz what Jnjuries an Action on the Caſe 
will lie; and herein of thoſe Caſes wherein 
à Man may be ſatd to ſuffer Damnum abſque 


injuria. 


Us R this Diviſion various Caſes may be comprehended; but, as 
CJ ſeveral of them fall under others, Iſhall here only obſerve, that though 
in ſome Calcs an Injury happens to a Man in his Property, by 1 


— — — 


Actions on the Caſe. 
\ * :— — — 
of * yet if by La he wasnot obliged to be more careful, ao Ac- - 
ron „ | a K 4 | | OT 
an finds Butter, and by his negligent Keepiog it putaifies, yet . 


Leon, 223. As if a 
Oven a4. no Action will lie. N F 
Cro kl. 19. Or if F by negligent Keaping they are Moth- 
Crol.219. Soif a Mam and Goods, and loſes them agein ;? bor if he finds a Hotſe, 
, and gives him a6 Suftenance, no Action dies fo in theſe Caſes the Law 
* has Jaid no Duty on the Finder; for it would be too tigorous to oblige him 
me to be charnable ia Behalf of a careleſs Owner. | ; CRY 
Len 2242 But af he makes Gain and Ad vantage of the Things he finds 3 as if he 
Ce. El. 219. rides à Horſe, or if he abuſes the Things s as by putting Paper into Watet, 
S2 155. or if be kills Sheep, c. he ſhall anſwer for chem. 92 210 
tile 261. | 


* If A. hires B. to carry a Load of Timber from one Town to another to 
Pine 44 be uploaded there, ar (ugh a Place as G. ſhould appoint, and A. gives No- 
Bride. tice to A. that he will bring it fuch a Day, and veſts. him to f A, 
Vent. 310. Place where be ſhall lay it, and he brings it accordingly, but 4. will not 
8. C. appoint any Place where it ſhall be laid, ſo that the Horſes of B. are ktpr 
1 ſo long in the Cart, that being hot they catch cold and die; yet B. ſhall have 
„4 no Action again 4. for be might have taken his Horſes out of the 
and whlked them, or put them in a Stable, or if A. would not have ap» 
pointed a Place, as ſoon as he dme there, he might have unloaded in any 
 canvettient Place, ſo that the Injury the Horſes received was through his 
own Deftwlt. ; Fel | eie note Foe I 2 
Dann If is be Dammum ahſtu injuria, no Aftion on the Caſe lies (a); 2 f 
r . School be (ct up in the ſime Town where an ancicat School has been Time 
vere, witl aut of Mind, by whith che old School receives Damage, yet no Action 
not bear an upon the Caſe lies, becauſe it is lawful for a Man to teach where he pleaſes; 
Attion. and this is for the Eaſe of the People. — | 
nr 11 H. 4. 47. 22 H. 6. 14. . Fir. Adios /ur te Caſe 28. 8. C. Bro. 42. 8. C. 
oy 184. S. C. cited. Rol. Abr. 107. Mod. 69. S. P. per Taui/drr arguende. 7 
11 H. t. So if L cetain a Maſter in my Houſe to inſtruct my Children. though this 
— 6 C. be to the Damage of the common Maſter, yet no Action lies. 1 
Pie 80 if I have a Mill, and my Neighbour builds another Mill upon his 
1. - ag own Ground, per ua the Profit of my Mill is diminiſhed, yet no Action 
1059, lies againſt him for. overy ane (d) may lawfully erect a Mill on his own 
Hard. 162. Ground. a 5 | $48 ay 
* ml. 57. 
| (4) But if have had a Mill by n in my own Land, if another ercfts a new Mill 
x: 4 yo. e if this dra wwiy 9 — Mill, or Gops it, or makes too great @ 


Quantity of Water run to my Mill, by which I receive Damage, ſo that my Mill cannot grind as much 
as it was uſed to do, I ſhall have an Action oz the Caſe againſt him. 22 Hf. 6. 14. Dyer 248. Rol. 
Abr. 107. | | 

1 9 ma ** 3 - 2 > S . s N 
e Ae. If a Man hath a Houſe upon his own Ground by Preſeription; yet if I 
107. Bur if build a Houle upon my own Ground next adjoining, no Action lies againſt 
T had a Houſe ME. "« % Þ*4 3 
by Preſcrip "0, | Rm” | 
tion upon my Ground, ahother caundt ere&t a Houſe upon his own Ground, ſo. near to it as to ſtop the 
Light of my Houſe, 22 H. 6. 18. g Co. 5g. Bland's Caſe. Bulſt, 115. Hut. 1436. Rol. Abr. 107. 
2 Rol. Abt. 143. 3 Leon 93. | R A | | 


22 H. 6 14. If I have 100 Acres of Paſture in a Town, and before this Time no Man 
ON * hath ever had any Paſture within the ſame Town, aad thoſe of the Town 
1%. have uſed to agiſt their Catile in my Paſture, and another that has Free- 
7 hold within the Town, cbverts his Arable Land into Paſture, ſo that thoſe 

of the Town agiſt their Cattle there, per que this is a Damage to me, yet 1 

I cannot 


Far ner wha xeriff-of N. e 
| accordingly done, and after, B. reſcues himſelf, per 


_ 


. ol WF th — 
cannot * any 2 5 him; for it is lawful for him to make 
the apr tka own Land. 


| * * 
A 8 4 * It i 71 
3 14 * : / W * * : K „ — 5 7 
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©») At what Time te 555 of Fe wat be 
aid to Have ue d. 


F 4 ſells Sheep | to B. FER i ts he bis 8 7 4 „0 
12 to C. B. may have ig het gainſt A. for this Deceit, 22 Rl Ade 


hath ſeiſed the Sheep, or ed d him becauſe” they are Pi he Se 
Tranſitory, and therefore the Action lies before Intertuption j for if he 8. C. 


ſhould ſtay till C. ee Any, he ny be dead W eite, n 
* may happe 


— 1 inſt B. ind thereupon: a Copi os od. * Cro-Et: 33 | 


S 
Cro. El. v3. 
8. + ee 


* 
* 


DiE 1 


ich is 


quod C. becomes liable 
to anſwer for the Debt; now C. may have ap Aion agink 4 before A. 


ſues C. for the Reſcue and Eſcape was s' Wron and he is always 
chargeable to 4. for it; and if C. w Ray fl uct y by 4 B. may die in the 
Interim, or fly his Countty- 

A. brings an Action againſt B. in which C's Attorney for A. and after 8225 194. 
Verdict for A. C. enters Judgment before the Rules Gn to the Courſe $29) par opt 


of the Court) are out, per quod” B. is prevented from moving in 8 of ＋ * bis.” 
Judgment, and whether B. may have an Action 


ſt C. was doubted ; 8. C. ad- 
and Twiſden thought it hard che Attorney ſhould Bc ſued after the Judg: Journ. 


10 


* 
s + 


ment is ſer aſide z but note, it does not appear. in the Caſe; as reported 2 Keb. 516: 
otherwiſe than from what TIO, ſaid, ther © the  Judgmen {man 

was ſet aſide before the Action brought, Ger paring by 

aſide before B. brought his Aftion.—An Action brough peg mens was 


e Plaintiffs Attorney, for entering 
5 ent againſt the Defendant, when the ys babe —— a 0 22 


Hut. 1256. an yet it appears 
udgment was ſet aſide before the Action brought, We ſhould conceive an Action would not lis 
— the Attorney; there's in ſuch Caſe a ſunimary 


Remedy—to move the Court to fet aſide the 
Judgment, and for Leave afterwards to move in Arreſt, And probably the Court would compel the 


Attorney who occaſioned the Expence enn Gif he had previoufly refuſed to — 
Judgment) to pay the Coſts, 


If a Man forges a Bond i in <6 Winks re pad Fu be Jamnnified Page 50. 


by it, bur till it be put in Suit againſt me 1 cannot bring an Action 
againſt the Forger. 


Hob. 267. 


| | 6 Mod. 46. 
8. C. cited ger he ers c- enki h hav Right of Aion th Time of it 
Vide Carth. 113, and Title Error ** 


Vol. I. = A, 7 (I.) Of 


. ESD... ©. — - "IT" * = 2 
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E) Of Actions on the Caſe foz Fraud and * 
; Deteit in Contracts on an expeeſs 02 implied 
1 Marranty. 746 r | Core? i et | 
. On an implied | War ran aty in Law. 8 6 
6 F there be a Communication between A. and B. for the buying of certain 
Rol.Abr.go. { Sheep, and thereupon B. the Vendor (e) ſays they are his own Sheep, 
28 when in Truth they are the Sheep of angther; but thereupon A. buys the ? 
in an of B. though B. made not any expreſs. Warranty of the Sheep, yet an 
(a) 1 e r : 
2 Aalion upon tbe Caſe, in Nature of Diſoeit, lies againſt B35. 
ſelling — the Plaintif an Horſe that was not the Defendaiit's own proper Horſe, the Plaintiff muſt prove 
that the Defendant knew him not to be his own Horſe, Allen 91. Keb. 523. but Quere; & wide 
Garth. 9, and Salk. 210. that the having Poſſeion' of any Perſonal Chattel, and affirming it to be his, 
amdunts:to a Warranty; and an Action lies on the Affirmation. Per Holt Ch. Juſt: *® This ſeems 


the moſt rational Poctrine. e W 2,415 im N ln 2 * 
Rol. Abr. So if the Vendor affirms that the Goods are the Goods of a Stranger, his 
91. Friend, and that he had an Authority from him to ſell them to him, and 


thereupon B. buys them, when' in Truth they are the Goods of another; 

yet if he ſold them fraudulently and falſiy, upon this Pretence of Authority, 
(3)Salk;211. though he did not (4) warrant them, and t h it is not averred that he 
where per fold them, knowing them to be the Goods of a Stranger, yet B. ſhall have 


Holt Cn Juſt, an Aion upon the Caſe for this Diſceit. Wok 
that if the | * | | 8 
and Caveat Euter in ſuch a Caſe to have 


Seller is out of Poſſoſſion, there is Room to queſtion his Title; 
either an expreſs Warranty, or a good Title. 


Rol. Abr. In an Action upon the Caſe by A. againſt B. if the Plaintiff declares that 
L 8. the Defendant craftily intended, &c. and offering to ſell a Gelding to the 
8. 3 Plaintiff, affirmed that he brought up that Gelding from a Colt, and that 
Keb. 523. the ſaid Gelding was then his own, which the Plaintiff believing, afterwards, 
8. C. cited. that is to ſay, upon the ſame Day and Year, and at the Place aforeſaid, did 

| | buy the ſaid Gelding, Sc. the Action lies upon this Declaration, thou 

there was no Warranty upon the Sale; for this was an apparent Deceit, 
contrary to his own Knowledge; and though it is not averred that he fold 
him at the ſame Time when he affirmed he bred him up of a Colt, but 
that he poſtea the ſame Day and Place bought him, giving Credit there- 
' unto, this ſhall be intended immediately after the ſpeaking the Words; 
| for all the Words could not be ſpoke together. 

So in Coſe, in which the Plaintiff declared, that there being a Colloguium 
between him and the Defendant, concerning the buying abd felling of 
two Oxen, which the Defendant then had in his Poſſeſſion, that he (the 
Defendant) adtunc & ibidem falſe & malitioſe affrmabat, that theſe Oxen 
were his; to which he giving Credit, bought them of the Defendant for 
ſo much Money; when in Truth the ſaid Oxen were the proper Goods 
of J. S. and that he the ſaid F. S. poſtea, Sc. lawfully recovered the 
ſaid Oxen from the Plaintiff, &c. and it was held after Verdict, that 

the Action lay on the bare Affirmation, without an expreſs Warranty; 
* Page 51 and though objected, that it was not ſet forth that he (c) /crens that the 


9 


Oxen were the Oxcn of F. S. nor that he did it deceptive. 


— 


Carth. go. 2 8 | 
Croſſe — Gardner, 3 Mod. 261. 8. C. Comb, 142. 8. C. Show. 68. S. C. 10 Mod. 142. 12 
Mod. 245. Id. Raym. 284, 593, 1118, 1120. Salk. 210. pl. 20. Stra. 414. (e) Falſe & frau - 
dulenter vendidit, Jaftet Verdict, imports that it was ſcienter, and ſupplies the Want thereof. Stile 
310. 3 Keb. 807. wide Keb. 309.80 ſciens, Wc, implies that it was fraudulenter. Sid. 146, ——So 
where the Plaintiff declares quod improvide & incaute, ab/que confideratione inaptitudinis loci, he drove 
his Horſes over the Plaintiff; though not ſaid /ciens that they were unruly, 2 Lev, 172. 


4 So 
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9 a N | — 
So where the Plaintiff dec lared, that the Defendant. being poſſeſſed ol a Salk. 210. 
dertein Lottety- Ticket, ſold it to bim, affirming it to be his own, whereas Ff 
in Truth it was not his, but another's; Defendant pleaded, he bought it gion mY 
bens fide; und ſo fold it: On Demutrer, Holt Ch. Juſt. held; where one For feltiagg 
having che Poſſeſſion of any Perſonal Charte}; fells it, the bare affirming it faiſe Bills of 
to be his, amounts to a Warranty, and an Action Hes on the Affirmation ; wink fn 
for his having Poſſeſſion. js a Colour of Title; and perhaps no other Tithe Je dale 
ean be made out ; aller where the Seller is out of Polleionz for there may Cid, f 
be Room to. queſtion the Seller's Title and Cavent Bmprorin ſuch Caſe to 197. 
have either an expreſs Warranty; or a'pova Title: So it is in the Caſe of . 

Lands, whether the Seller be in or out of Poſſeſſion for the Seller cannot 
have them without à Title, and the Buyet is at his Peril to fee'it. 

lt the Plainciff declares, That whereas Queen Ekzabesb was ſeiſed in Fee 04. Hae: 
of the Advowlon of the Vicarage of F. whereto the Tithes in S. did belong, 196. 
and that the Defendant, upon the ninth of June, did affirm hinfelf to be Rolwel and 
lawful Incumbent thereof, and that he had Right to the Tirhes from the r 
Death of J. N. and after, upon the ſixteench of June, the Plaintiff having 3. . 
a Communication with the Defendant about his buying of the Defendant | © | 
the ſaid "Tithes till "Michatimas following, the Defendant adtunt ſciens Spares 
that he had no R ight thereto (the Defendant not having been infticured, 

Ec.) yet falſe & deceptive fold them to the Plaintiff for god, and al | 


* 


f 
E 
in falco, that J. N. was after preſented, Se. and took the Tithes, Ge the 
Action does not lie; for there was no Watranty that the Plaintiff ſnoud 
enjoy them; and this Affitmation alſo was in Time precedent to the Sale. 
So if the Plaintiff declares, that upon a Communication between the Velv. 20. 
Plaintiff: and the Defendant, for the Purchaſe. of a certain Term for Years, Harvey and 


which the Defendant then had in certain Lands, the Defendant aſſeruit to Vong. 
the Plaintiff, that the ſaid Term was worth 1g0J. to be fold z to which the 
faid Plaintiff idem 4dbibens did give theDefendant rg0F; for the ſame, and 
that after, the Plaintiff offering the ſaid Term to Sale, could not get ſb 
much for the ſame ; the Action does not lie; for here was only a naked 
Affirmation of the Defendant, that the Term was worth fo much; and it 
was the Plaintiff's Folly to believe him. N e 
But if on a Treaty for the Purchaſe of a Houſe; the Defendant affirtns Salk. 211. 
the Rent to be 30 J. per Ann. whereas in Truth it is but 20 f. and thereby Foy: 
the Plaintiff is induced to give ſo. much more than the Houſe is worth, be). 
the Action (5) lies ; for the Value of the Rent is Matter that lies in the (#) Lev. 103. 
tivate Knowledge of the Landlord and Tenant; and if they affirm the — ; — 
ent to be more than it is, the Purchaſer is cheated, and (e) ought to have 318, : 24 
a Remedy for it. e io v0 Þ'hu 1 . 
| | * ed. (c) But 
if 4. poſſeſſed of a Term for Years, offers to ſell it to B. and ſays that a Stranger would he ive; 


* 


him 20 J. for this Term, by which Means B. buys it, though in Truth 4. was never offered 20. no 


Aion on the Caſe lies, though J. is hereby deceived in the Value. Rol. Abr. gl» 101. Sid. 146. 
S. P. »The moſt eligible may be, an Action for Money had and received: A liberal Action, and al- 
moſt equal to a Bill in Equity, in Extent and Utility. Gee on this Occaſion,” 2 Burr. 1012, Se. 


: 


2. Where Caſe will lie for a Fraud on an expreſs Warranty. , Fuge 52 


If A. being a Goldfmith, and having Skill in Jewels and Precious Stones, Cro, Jac. 4. 
hath a Stone which he affirms to be a Bezoar-Stone, and fells it to B. for Adjudged 
tool. ubi revera it was no BezoarsStone, no Action lies againſt A. for Chandler and 
every one in ſelling his Wares will affirm that his Wares are good, or that Lopus, upon 


0 : f I 
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Actions on the Caſe. Sy 


- * 
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4 | - 


the Horſe which he ſells is ſound; and yet if he does not warrant them fo, 

E if falſe, no Action lies, (But /ee the End of the following Note). 

acc, an | | tale?” I 
the firſt Judgment reverſed accordingly by all the Juſtices and Barons, cont. Anderſon. Vide Dyer 75. in 
Margin, 8. C. cited, as adjudged in B. R. and they ſaid, that the Opinion, of Popham was, That if [ 
have any Commodity (be it Vittuals, c) that is corrupt, and knowing it to be fo, fell it for 
and affirm it to be ſo, an AQion lies for this Deceit ; but though it be corrupted, if I know 
not, though I affirm it to be good, yet no Action lies, unleſe I warrantitto be ſo. Cro. Jac. 469. 
8. C, cited, as adjudged in B. R. 2 Rol. Rep. 5. S. C. cited, and ſaid that the Jadgment was reverſed, 
becauſe it was not pleaded that he knew it to be falſe at the Time of the Sale. Vi 2 Leiter (F) 
where the Victuallers, c. acting contrary to the Duty of their Calling, ſhall be charged, and the 
Heads of Inn-keejers, Carriers, Ge.“ 2 


® 2u, If there can be any Doubt as to an ARtion lying againſt a Man knowingly, falſely, and fran- 
dulently ſelling me a Commodity of little Value, whereof I am not a Judge as and for another Com- 


many of much greater Value, where the Price paid is a valuable Conſideration for the Article I am 
ſuppoſed to have purchaſed. | 


5 


* 


1H. 6. 1s. But if a Man (a) ſells a Tun of Wine, and warrants it to be ſound, and 
F. N. B. not corrupted, if it be corrupted, an Ackion upon the Caſe (b) lies. 

8. P. e 848 | | 
Poph. 143. S. P. cited. A. ſells Sheep, and warrants that they ate ſound, and ſhall continue ſo for 
a Year after, this is good, and ſhall bind him. Yide Danv. Abr. 188. 96. (a) This Action lies, though 
he hath not paid for it; for the other may have Debt for his Money. Bro. Guarranty 59. (6) In Caſs, 
the Plaintiff declared upon a Promiſe to deliver to him ten Pots of good and merchandiſable Pot. Aſhes, 
and that the Defendant had delivered ten ots not merchandiſable, but mixed with Dirt, c. Further, 
that the Defendant wendidit to the Flaintiff ten other Pots of Aſhes, <varrantizando, &c. that they 
were good and merchandiſable, but had delivered them bad, and not merchandiſable, knowing them 
to be naught ; on Demurrer, that Matters of Fraud and Contract could not be joined, the Court in- 
clined for the Plaintiff. Vent. 365. adjornatur. Note ; It ſeems now ſettled, that an Action for 


a Fraud on the Sale of Geods, and on a Warranty of the ſame Goods, may be joined. Yide Title 4c- 
tions in General. we | , 


( 11 H. 6. So (c) if a Man ſells a Horſe, and (a) warrants him to be ſound of his 


18. Wind and Limbs, if he be not, an Action upon the Caſe lies. 
3 Rol. Abr. 


96. S. C. (4) But without ſuch Warranty no Action lies. 20 H. 6. 35. F. N. B. 94. S. P. Bridg. 


LY 27. 8. p. Rol. Abr. 90. 8. 3 


Rol. Abr. If a Man, knowing his Horſe to be lame and Wundt d. offers him to 


96. me to buy, and warrants him to be ſound, Sc. relying upon which I buy 
Je him, by which I am deceived, (e) though the Warranty here was before 
= general the Sale, yer becauſe this was the Cauſe of the Sale, an Action upon the Caſe 
Rule, that lies thereupon. | 
the Warran= 


ty muſt be made at the Time of the Sale. Vide Cro, Jac. 4, 196, 197, 639. nor can it be made after; per 


Bridg. 127. Godb, 31. wide Salk. 211. pl. 4. 


Rol. Abr. 97. If 4. ſells a Horſe to B. and warrants him to be ſound of Wind and 
adjudged. Limb, and clean of Legs, whereas he well knows that he is ſhoulder- 
2 Rol. Rep. pitch'd, and has Splints upon his Legs, an Action lies againſt him upon 
188. 5. this Warranty; (/) for theſe Imperfections are not ſubje& to the View of 
Fat an unſkilful Perſon. | 

Quære of the 


Warranty of a Horſe that is blind. 2 Rol. Rep. 5. Bridg. 128, 1 Diverſity where he has no Eye, 


and where a Counterfeit, falſe and bright Eye; and wide Cro. Jac. 387. 3 Bulſt. 95. 3 Keb. 101. 
Bro. Deceit 29. Fitz. Deceit 23. e a 


1 1. e. Where he is evidently ſo, to any unſkilful Perſon, 


Salk. 211. The Plaintiff declared, that the Defendant ſold him a Horſe ſuch a 


* 8 Re: Day and Place, & adtunc & ibidem warrantizavit equum prædid to be 


12 ſound Wind and Limb, whereupon he paid his Money, and avers the 


* Horſe 
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Caſa is che 


ſhall ſer down only ſome of 277 18 and ack os as may in Uke == | 
If a'Man razes the eb Mane 4 in 0. Ac. 
8 Ra, thexeol e in d of | er ſu = | * „Kn 


— ackiri cent iy — * — 6. 
de 4tooftomed . [Pany; Aby- 19. Fer 


in this Ce Ne war Kal is Bad r SOR 


If A. takes my Cattle and drives them into . 8 Cloſe, where ce a 8. Rol. Abr. 


r e e gang eee . oy 300” 
Ci ag wit ind as eL. dt 25 y Lake By, | 


If a 20 lend or hire other? 72 and * Want of e a Ord, Rz, 


Harſe 138 the Qu ner 228 ir the Da- 777, 784. 
Wage faltained by de N phys of . 5 es an- Io 
other Sheep bs d, and ce 0 


** drowned. So if a Man lends — kar 


— —+ — 8 W 4 


4 4 — * 


| De8. Ge ruinous Stable, chat tumbles in upon * and eng r be Eons over-rides 


\ 128, 2 Horſe lent or hired. to him, in all theſe Caſes, an A ie 3 1 
Late. 98. the Stable had fallen by a wiclent Tempeſt, or the . died of 20% Dif . 
Godb. 268. eaſe: then had the Hixer ot Borromet been excuſed, _ 2 
2 Rol. Rep. If 4. obtains 7 Judgment in Debt againſt B. as to his Father, 

12. and thereupon A. takes put 2 Heri facjss, but before the Shetiff can exe- 

Mod. 286. cute it B. ſecrete & fraudulenter ſells, removes wi 1x7 of all the Teſ- 
This Autho- tors Goods, ſo that the Sheriff is foreed to return u Jona, Se. an 

a, de 1108 upon the Caſe lies againſt B. for the Sheriff could not return a De- 

„ vaſtavit; and if this Adlon does not lie, the Party is without Remedy. 


And 
«an Adion wilt lie in ſuch Caſe ? It might as well be ſaid an Action would lie againſt a Man for 


——— taken in Execution.—lIn the principal Caſe, an Action would lie againſt the Execu- 
tor, ſuggeſting a Deva/iavit, and on Proof Judgment would be obtained againſt him de bonis propriis. 


* Page 56 If A. declares that he had obtained Judgment againſt S. for 1007. 
po and that 100 J. more was due to him for Rent Arrear, that he intending t to 
4. take out Execution, and alſo to an Action of Debt for the Rent in 


_—_— - Arrear, (the ſaid J. S. being then poſſeſſed of Goods and Chattels ſufficient 


Besen on to diſcharge the Whole) which being very well known to B. (che Defend- 
emurrerin ant) he, by Covin conſpiting with the ſaid J. S. to defeat him of his Execy- 


B. R. and af- 

ä tion, apd of, recovering of the Money for Rent Arrear, procured the 
X — mk ſaid J. F. to confeſs a, Joogmen for 1607. (of ſuch a Term) to one J. N. 
Peers,  *"ubi revera the'ſaid'}. & di eating Pn, to the ſaid F. N. and that 
be ſued out Execution on this feigned Judgment, by Virtue whereof he 
ſeiſed all the Goods 40d Chattels of the faid J. S. which he eſloĩned to 
Places unknown, und converted to his own Uſe, by Reaſon wheteof the | 

Plaintiff 16ſt his Debt; the Action well lies. 
Ee. 240. Alſo for Injuries done to a Man with Reſpect to his Wife, as by having 


oy bs 4 criminal Converſation with ber; wich Reſpect to his Child, as by inticing 


„„ as 
— 4 
— 


— 
. — 4 


4 * - 
> - TW 


. 


Fx 


_ 


2 » Lov. 6 Cauſe or Licence L from my Service, and F. S. knowing him to 


5 If in. lies Ne * Web 14 > 49-979 
the laſt Caſe | 

the Servant ſhould not be . demanded, and if an Laion would lie for 27 retalaing of the 
Servant, previous to the Demand ©: N 1 + 


o if a Man digs a Ditch in the Highway, into vhich my Servant falls 


N and breaks his Thigh, by which 1 Ioſe his Service for a long Time, I ſhall 


Bak Rep. have an Aion on the Caſe againſt. him. (a for the Loſs of his Service. 
ta) So for Digging 2 Pit per qued J. . "for 1 Life I hold Lands, was s drowned. Keb. 847. : 
Vide Aſump- | Alſo Aions on the Coke are proper for [ojuries i in diſturbi one in the 


= ol. Abe. Enjoyment of any Right or Privilege he is intitled to; as if the Beadle of 
196. an Hundred ought by Virtue of his Place to have * Preſcription certain 
Gallons of Beer of every Brewer at a certain Price, 


the Brewers will nor 


SF i. 


+ 2x. IF fuck ſuffer him to have it ata ad an Add ion upon the Caſe lies F. 


an Action 
would now be e to lie ? 


>» H, 4 444 *© If A Man ought to 1 Toll w upon Str of Cattle in « Marker, if 
b. a one buys Cattle and does not pay t the Toll, an | Aion on the ORs 
? 6. 45+ "againſt him: 


Firs. Aion fur h Caſe 26, $ C. Bro. 37. 8. * Rol. . 4 106. 8. C. aer. ln Mat- 
ker are diſturbed, by which 1 loſe my Toll, an Action on the Caſe lies. 11 H ol. Abr. 
106, Vent. 26. 28. or if upon a Sale in a Fair a Stranger diſturbs che * in 2 the ng an 


Action 3 che Caſe lies. 9 H. 6 45. Rol. * 106. be 


- 


1.0 Where an Aion 9 will 


eaking inſuffcient Bail, "Hutt: 126: A Ha 


WG — 4 


Aim: en the-Cale: . 9 


ee . 1 


——_ 
* e e 3 8 — 7 „ 
bog to — td. buy ment? 5 
bor and one takes Toll bf re „ Marks, an Alte '** „. 
2 2 lies ugainſt hin. | 


n diſturbs wy Steward png ares the e 8 H. + % 
oy FOO CENT ONE Wet et Wi! ug bt wy 
* holds el 57 7 bey,, 1 4 eg a Stra 1 


ſhes my Tenan 8 
. e el an AQtion on the Caſe lies. — 11 Rol. Ab. 166 


» Would not Treſpaſi by each Nn bee Goss certain and den Remedy? | 


If a Man bath the Aſſize of Bread and Heer, Fines; Atnerciaments, 
and other Matters of Frankpledge 


by rhe $ Grain, and he diſtrains 0 bo 
* for an Amerciament, and a Setatighr makes ee an Ae upon the Page 57 


Caſe hes agaiuſt him. R 
106. If in av Aden on the Caſe the Fla ect 9 ee ll him the Office 
of Steward of the Manor of D. and that the Defehdants diem the Plainuff ad ai dum ohe, 
& vad, froda, commoda & proficua thereto belonging la W ; vi. ff armic mpediverunt, 
Ce. this is 4 good Declaration, 1 32 = 8 wiz. the — ty the Plain- 
tiff to exerciſe the Office, is laid to be done i Amit, for ! pr; Gp Lol of the 
ON NM ie 4 Leon, 443. 180. 1 8 
Car. 377. 2 Rol. 


e 4 


„it the Sheriff of de County, or, bis Bailiff, executes a Writ Eran-g 
chiſe or Liberty of ohe, who by Grant or N e | 
and Return of Wits; an Ad ius on the Caſe hes. ally £5 


We are. next; to inquire 2 ngs and. nj 
Officers and Miniſters ts of Juſtice, and others, acting 
the Law lays on them, with Reipe& to theit ' 3 
on the 5 1 will lie. And cherefore, 


. 
*S +4 ? 


te gn 


4 


Ie ſeems — that (a) no A Men an the Cat bes „alk a judge of. 4% %. 6. * 
Court of Record for a wrong Judgment, and that if it appears to have been þ 


an () Error of his Judgment, he is lulyedt to no e wharſoeyer. 7 - 


Fide Hawk. P. g. 1 92 2 Hawk. p. 6. 4.85 A. ans Judge of an inferior ; Cong 444 
n 10 


e 


rag. 


a Plea which by Law he ought to hive ere. 2 wigs | per Tones Juſt... catferis a 


but for this vie Title Bulls of | Exceptions. . (5) But for Gert Pup | 5 are F the Judg' 

V. etminfler Hall, properly by Impeachment 2 fob he w Inferior Judges by 
Information, 223 Oc. ſor which W the Heads, alſo the Head of i * ; and 1 Salk. 
a Ej ent, «#5 wo 


where bf Holt, the Mayor of W fot givivg vage Fuel 
* As 9 of the Judges from Proſecutions, „ 3. 4. 4. C« £1.29 91 


it che Plaintiff'declares chat heafirmed. a Pleine/of Debt in the Court * 4s 
B. againſt C. and r andgo= «1h be arreſted, and that the Defend- 5 
abt (being the Mayor, Town - Clerk and Gaoler did conſpire to We 2 
lay the Plaintiff in his Suit; Sy ors bi fd Bet bao 73A 
large, without taking any Bailz "this Action 5 lie, for the not * of 
is not the Tauſe of che Action, but the Conſpiraceyyp. 


I che Bailiffs in Ancient Demeſne hold Ples alter the Record N 39+ 


in Bank, by which the Tenant loſes his Land there, by Reap he 40 Lite 2 
OR OL 52 2 4. \ 
"Action egaialt the U SerSteward. of Coart-Baren, 2 — 9 3 
r Againſt a Clerk that had the — a fr a and Abet 
cd. 2 Raym. 53. Sid. 77. Keb. 28, 346. Vide Lev. 64. 
Vor. I. R If 
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ed it to b 
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Attions on the Caſe. 


——_— tht. the 8 — 


— T 


4 Inſt. 226. If an Eſcheatgr returns a falſe Office, contrary to what was found by the 

H. 3 Jury, in Prejudice of the Party, an Achion upon ibe Caſe lies againſt him; 

| A. 9: for in this he is bately an Officer, and nota; Judge. MES So 

4 Leon. 323, If my Servant is robbed, and he goes to a Juſtice of Peace and prays to 
bdde examined touching the R and the Juſtice refuſes to examine him, 

1 Þ that I am thereby damnified, and cannot proceed againſt the Hundred, 
| ſhall have an Action againſt the Juſtice; for the Examination by him in 

(a) Act ap- 


- 


* 


4 

=_ this Caſe is not as a Judge, but as a particular Miniſter by 

(a) Viz. Stat. pointed for this Purpoſe ®. je 2t WEAK. © 
27 Eliz. e. | 5 
44 But for this wide Title Juftices of the Peace, The beft Method would be, to go to another 
Juſtice, and move the Court of K. B. againſt the firſt for an Information. | 


| : (b) If a Summoner of the Eccleſiaſtical Court falſly and maliciouſly colore 
i - Officii ſui of a Summoner, to the Intent to ſcandalize J. S. with the Fame of 
? | Incontinency with A. and to put him to Expence in the Eccleſiaſtical Court, 
cites J. S. to appear for Incontinency with A. upon which 7. S. appears, 
and is there charged by the Judge with it, and upon his Anſwer dif- 
charged, by which he is put to Expence; J. S. may have an Action upon 
; | the Caſe againſt the Summoner upon ſuch a Declaration, though he be an 
by 9 Bone of Officer of the Eccleſiaſtical Court, in as much as it is alledged that he cited 
7 8e 5% „ him fallly and maliciouſly, & colore Officii, it ſhall be intended that he did 
4 Rol. Abr. 94. it without Proceſs. | > N 
o Carlian and oy | | 8 | 
4 | Mill, Cro. Car. 29 i. 8. C. Jones 312. 8. C. (6) Like Point in an Action againſt Churchwardens for 
ſuch a Preſentment. Cro. Car. 285. Jones 3056. S. P. Rol. Abr. 112. pl. 9. Like Point againſt 
Churchwardens, 2 Mod. 52. Like Foint. Vent. 86. Sid. 463. Lev. 92. Like Point adjudged. 


3 (e) If a Miniſter of Juſtice hath a Warrant to (4) attach fe) the Goods 
EAR, per of another, and can do it and does it not, an Aion upon the Caſe lies 


Coke Didum, againſt him. 
Ch. Juſt. — a ä 
Moor 432. Like Point per Curiam. (4) So if I ſhew FJ. S. to the Sheriff, and give him a Writ to ar- 
reſt him, and he does not. Cro. Eliz. 873. per Walmſly. (e) But if upon a Capias Utlagatum before 
Judgment, the Sheriff neglects ts extend or ſeize Goods, Ofc. this is the King's Loſs, and the Party 
=. ſball have no Action, though it was objected, the Sheriff extending, c. would have been a Means to 
= force the Defendant to appear; but it was ſaid, That if it had been ſhewn that the Sheriff might have 
3 taken his Body, Sc. there would have been more Reaſon to ſupport the Action. Vent. go. 

” 


„ 


For this vide If a Sheriff makes a falſe Return, as if he return a Cepi Corpus and Para- 
Head of She- tum habeo, or Languidus, when the Party is at large without Bail, an Aion 
oy Ar on the Caſe lies againſt him for the falſe Return; but if he had taken 
tions. Bail, though the Party does not appear at the Return of the Writ, yet no 

Action lies againſt the Sheriff; for by the 23 H. 6. c. . the Sheriff is oblig- 

ed to take Bail. ; 
26 Aff. 48 If the Sheriff returns the Tenant ſummoned in a Real Action, where he 
Rol. Abr. 92. was not, by which he (F) loſes by Default, an Action lies againſt him for 
But to what this. : 3 | 
Actions the | | 
Sheriff is liable, wide Head of Sheriff, (F) For the Judgment ſhould ſtand, and the Party is put to his 
Remedy againſt the Sheriff. Moor 349. Bro. Aion ſur Caſe 5. Gouldſ. 128, * 


* I take it for granted the Court would now, on Motion, ſet a Judgment, ſo obtained, aſide. Not - 
withſtanding which the Action might lie againſt the Sheriff. | | 


2 Rol. Rep. If at the Petition of A. and the reſt of the Creditors of B. a Commiſſion 
Wo yo for upon the Statue againſt Bankrupts is ifſued out againſt B. and thereupon 
Head of the Commiſſioners fit, and offer Interrogatories to C. and he refuſes to be ex- 
Bankrupts, mined, and by them thereupon is committed to Priſon, and the Gaoler ſut- 
and Gaol and fers him to eſcape, A. may have an Action againſt the Gaoler for this 


75 . Gaoler. Eſcape. 
: | If 


* 


- * " 4 
1 — — * ä — 2 
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Attions on the Cale. 


If a Warrant upon a Fieri Facias to levy a Debt at the Suit of J. S. be Rol. Rep. 
directed to an Under-Bailiff of a Liberty, and he by Virrue thereof levies E . 
the Debt, and after-conceals the Writ and makes not any Certificate there. *** 1 | 
of, an Aion on the Caſe lies againſt the Under-Bailiff, becauſe he has done Yi Head of © 

a Perſonal Tort. * W 01 1 | 
. ' Ali. 


So if a Diſtreſs at the Suit of A. iſſues out of the Court of C. directed to Lach 130. 
FJ. S. (who is not the uſual Officer) to diſtrain the Cattle bf B. Cc. or that Adjudged 5 
B. ſhould find Pledges to appear the next Court; and thereupon J. S. dif- upon Wie 

trains the Cattle of B. and after re- delivers them to B. without taking ſuf- Jo 8 
ficient Security, c. and B. does not appear, &c. an Action lies againſt j, Cheybey 
J. S. notwithſtanding he is no known Officer, but bac vice only. Court. 
If a Summoner of the Eccleſiaſtical Court, upon a Premonition directed to Rol. Abr. 
him by the Eccleſiaſtical. Court, to warn J. S. to pay certain Coſts awarded 93. * 
againſt him by the Court, returms to the Court, That he hath warned the 8 266. 
ſaid 7. 8. by which the faid J. S. is encommunicated, where in Truth be 2 Co. 12. 
never warned him ; J. S. may have an Aclion upon the Caſe againſt him for Rol. Rep. 
this falſe Return, though he be an Eccleſiaſtical Officer; for the Excam- 63. 
munication is a Temporal as well as a Spiritual Diſadvantage; as during its 9898 
Continuance he cannot bring an Action, and is liable to an Excommunicato pole and 


- Powle and 
Capiendo. f Godfrey. 


If a Fieri Facias de bonis. Ecclefiafticis of 7. S. be directed to the Biſhop Sid, 276, 
of E. and he returns Quod nulla habet bona Ecelefiaftics, which is falſe, an Keb. 947. 
AZTion on the Caſe lies againſt the Biſhop for this falſe Return. | 

If upon a Mandamus to reſtore J. S. to his Place of a Burgels of P. vel ,, Co. 99. 
canſam nobis fignif- the Mayor, &c. return a good Cauſe, the Matter. of jamesBaggs's 
which is falſe, an Action lies for the falſe Return. elt e al pr Ca- 

ä f = 2.01 1d ps ram. A 

Action lies againſt the Mayor and Commonalty of L. for making a falſe Certificate of a Cuſtom. Hob. 

o So againſt the Surrogate of a Biſhop,' who makes « falſe Return as to the Cuſtom of chuſing 
of Churchwardens, 3 Lev, 362. Vid Carth. 227. 2 Salk. 428. pl. 1. 430. pl. 5. Ld. Raym. 
gi. id, Tit. Mandamus.. And Nete; That regulacly an Action on the Caſe is the proper Remedy 
or all falſe Returns. nn 9 9 s N 


„ 
* 


* If the Plaintiff declares, that within the City of Landon there is an an- * Page 59 
cient Bridge, and that by Cuſtom of the ſaid Ciry two Officers to look after 6g, 2 
it, called Bridge” Maſters, by the Citizens at a Common Hall aſſembled have ent. 26. 26. 
been yearly choſen or continued; and that if one of them within the Year Ken 0 
hath died, another for the Remainder of the Year hath always been choſen ner and Sir 
as aforeſaid, and that there are certain Fees and Profits belonging to the faid Samuel Ster- 
Office; and that A. and B. were elected to this Office 3 that A. during his ling, adjudg- 


| aid Year died, and upon a Hall, by the Defendant (being then Lord den 
Mayor) called for the Election of a Bridge-Maſtet in the Place of A. then Vaughan, 

and there, the Plaintiff, and one J. S. as Competitors, ſtood for the {aid and Vent. 

Office; and thereupon the Queſtion did ariſe, Who had the greater Number act. 


of Electors? And the Plaintiff did aver his Number to be the greater * - ,” op 
and thereupon did requeſt the Defendant, that according to the Cuſtom cor ia B, R. 
they might go to the Poll, but the Defendant did refuſe to numbet the affirmed per 


Polls, and made Proclamation that the Electors ſhould depart, and dif- teten Curiam. 


charged the Court, and J. S. was ſworn; per quod the Plaintiff loſf the . 2 | 
Profit of the Place, &c. this Action lies as well for this (a) injvrious Pre- there the Cuſ- 
vention of him in obtaining the Office, as for an Hindrance of him in the tm was laid, 
Execution thereof; for qui deſtruit medium deſtruit nem. 3 12 if che 15 
N m—— ls ectors wer 
ſo divided, that the Plurality could not be known by the View, the Mayor ought to grant the Poll, and 
that the Ele&ors were ſo divided, Cc. And adjudged per Cui“ prater #abghan; tint the Action lay; 
though it was not averred that he had been elected if the Poll had berg granted ; for the Mayor did 
not his Duty, and that the per guod he loſt the F rofits of his Place is 3 cient aſter Verditt. (a) If 
upon a Writ de Coronatore eligend the Sheriff will not return him Coronerthat is choſen by the mejor Part, 
an Action lies, 2 Vent. 26. Yide 2 Sid. 168, 169, Ws. | 3 Keb. 664, 859. Divedity between an 
Otfice of Government and an Office of Prot. * OTITIS 2 $4 TOO 5p 1 4 d 
= 2 de- 
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b ' SJ f rr, Soner 5 - na : 0 
| A. declares Sy the King's Writ iſſued, and was delivered to the Sheriff 
8. 20% 1. of Bucks, for ion of Members of Parliament in his County; that the 
Lord Raym. Sheriff made out his Precept ro the Defendants, being Conftables of the 


— 


4 


: 
— — # 


* 


938, &:, Borough of Hleſbury, for the Election of two Burgeſſes for that Borough, 


3 Salk. 17. which was delivered, and the Burgeſſes duly aſſembled to chuſe, Gr. and 
12 * charche Plaintiff being duly/qualified, gc. and ready to give his Voice for 
| and M. to be B 

Caſ. . j 
He? maliciouſly obſtructed him, and would not allow or receive it, and that 
Mod. 45. without his Voice two Burgeſſes were choſen ; it was adju after a Ver- 
— 4 7, dict for the Plaintiff in B. R. by three Judges againſt Halt Ch. Juſt. That 
adj oF 85 the Action did not lie; their chief Reaſons were, That this was a Parlia- 
three Judges mentary Offence, and properly () inquirable there; that to determine it 
contra Holt here, might occaſion a claſhing of Juriſdictions ; that it did not appear that 
Ch. Juſt. who the Party had ſuffered any Injury ; that to allow of ſuch Actions would 
—_ Lied create a mulciplicity of Actions, to the great Prejudice of Officers: And 
jury an Acti- per Gould Juſtice, the Officer is a Judge, and therefore not liable to an Ac- 
on lay; that tion; and per Potts Juſtice, he is gaaſ 8 Judge, and 
— oy guiſhing Power who to admit and who to refuſe. - 

u 

the aintiff, as it deprived him of the greateſt Privilege a Subject has, which is that of conſenting to 
thoſe Laws by which he is to be bound; that the Parliament's having a Juriſdition is no ObjeRQion, 
eſpecially in this Caſe, where the Grievance is, that the Party is not repreſented; that the Officer is 
neither a Judge, nor Nga a Judge, that the Multiplicity of Actions is no Objection; for if a Man 
will multiply Wrongs, it is but reaſonable that Actions ſhould be multiplied, e. And note ; The 
Judgment was reverſed in the Houſe of Lords, according to Halt's Opinion : Trever Ch, Jaſt. and Price, 
and 16 Lords concurred with the Judges of J. R. the reſt of the Judges and 50 Lords concurred with 
Holt. See Ld. Raym. go7, go8. o Med, 34. 1 Mod. 26. (% Fide Lutw. $8. Farefl. 13. 
2 Salk. 502. pl. 1. 504. pl. 1. 505. That no AQtion on the Caſe will lie tor a falſe Return of a Mem- 


. 


ber of Parliament; but for this wide Court of Parliament, p. 572. t. 


+ The Caſe at large of Ab and White is publiſhed in a ſmall Volume, and is a valuable Bock. 


* Page 60 * 2. Where Caſe will lie for Torts and Injuries committed by Perſons 
contrary to the Duty of their Trades and Callings. 


If a Man (þ) delivers Goods to a (e) common Carrier, to carry them to a 


4 4 ®#% 


Rol. Abr. 3: So if an Inn-keeper refuſes to entertain e Gueſt, on Pretence chat his 
+. Houſe is already full, an Action on the Cafe lies againſt him; ſo if the Goods 


this wide 


Head of Inns of his Gueſt are ſtolen or loſt in his Houſe, Sc. * 
and Ian - e 4 a 
keepets. * Sed gu. If the Gueſt takes, Charge of che Goods himſelf, and does not leave them to the 
Care of the Landlord, if an Action will lie? ho | F: 


(4) Kelw. 5o. If a Smith (d) refuſes to ſhoe my Horſe, or if he pricks him, an Action 
Rol. Abr. 91. oz the Caſe lies againſt him. | L | 
Sand. 312. OR Ie" 3 
Rol. Abr. 10, So if a Farrier kills my Horſe with bad Medicines, or by Neglect in 
7 %. 6. 49. curing of him; an Aion on the Caſt lies, without any expreſs Promiſe. 
That an Action lies againſt a Barber for barbing the Plaintiff negligen/er & inertificialiter. 2 Bulſt. 333. 
Vide Hob. 211. 328 54. "and. 12. Before 8 MAW oy no Man was drained how A 
ciſing any Trade, but he that performed it falſly and inſufficiently, was anſwerable in an Action. 

0 2 - | s 


urgeſſes, e. the Defendants, 'knowing the Premiſſes, 


therefore has a diſtin- 
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WS lufion Ul * withopt | 
an Action of Tre ahbe 
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| If Tenant in Tail agrees to convey, or bargains and ſells the Lands for 
Hob. 203- valuable Conſideration, without Fine or Recovery, and dies before the Pine 
171. or Recovery be levied or ſuffered; the Iſſue is not (a) bound either in Law 
Lev. 239. or Equity, for Equity cannot fer aſide the Statute de donis; which ſays, That 
x Vent. 350. valuntas donaroris nor can the Court ſet up a new Manner of 
2. Sede Conveyancing, and thereby ſuperſede Fines and Recoveries, for thereby 
Decree a. the King would loſe the Perquilites by Fines, on the Writs of Entry and 
— the Fines for Alienation. 7 ND | | | 

enant 1n « | | 
Tail to a Fine and ſuffer a Recovery, and he dies in Contempt and ia Priſon for not executing of 
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againſt A. to levy a Fine and ſettle ir, purſuant to the Agreement; but A. 
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this Agreement to convey, - ſince he died before he executed the Fine, 
his Iſſue was not bound by t tz but if the Iſſue in Tail had ap- 
proved of his Anceſtor's Agreement, as he did in this Caſe by entring on 
the Land of B. then it becomes his own Agreement, and conſequently in 

10 1 — Equity he ſhall be (+) obliged to perform it. 

ue 

bad recovered Part of the Purchaſe Money in bis Father's Life-time, or after his Death, or if he bad 
nn in the Deed with the Father, or covenanted for further Aſſurance, Cc. Chan, Ca, 171. 


= 
2 
1 — — 
A . ye. = PERTIIPITL TY „ « 4 - 
_ — 2 — = 4 „ 7. > 
. 
— 


- — a N — — 


- — 
» 


If there be Tenant in Tail in Equity as. of a Truſt, or under an equitable 
Agreement, and he for valuable Conſideration bargains and ſells the Land 
Chan. Ca. | without Fine or Recovery, this ſhall bind his Iſſue, becauſe the Statute 
1 Kas. Ca, 47 donis doth not extend to it, being an Intail in Equity and a Creature of 
64. the Court. | | | | 
2 Vent. 3306. | | | 
Vern. 13. pl. 8. 440. pl. 412. 2 Vern. 133, 383. pl. 525, 702. pl. 625. 


Page 6g As Tenant in Tail is reſtrained from alienating the Eſtate without Fine 
Bro. Con- or Recovery, ſo he is from charging of it, or diſpoſing of the laſting Im- 
tract 26. provements after his Death; therefore if Tenant in Tail ſells the Trees 


Po Co. 50. growing on the Inheritance, the Vendee muſt ſever them during the Life of 
(c) Os. be. Tenant in Tail, for if he dies before they are cut down, his Iflue ſhall have 


ther he may them as Part of the Inheritance, and the Vendee, tho? (c) obliged to pay the 

not have Ra- whole Sum contracted for, yet ſhall not be allowed to cut down one Tree 
lief in Equitys after the Death of Tenant in Tail; for as the Tenant in Tail has Power 

2. If an Over the Inheritance but during his own Life, ſo he cannot that 


ion for Power to another but for the ſame Time; and conſequently, whatever re- 
Money had mains Part of the Inheritance at the Death of Tenant in Tail, at which 

and received Time his Power over it ceaſes, muſt neceſſarily go to the Heir, to whom 

would not lie the Inheritance belongs. 1 

againſt the | | | 

Repreſenta- f 

tive ? 


2 (B) Ot 


(8) Of Agreements which are good in Law, 
and will be decreed in Specie in Equity: 


1. Of unreaſonable Agreements, and ſuch as may be ſaid! to be obtained 
dy Fraud or Circumvention. | 


many Caſes the Party injured by Breach of an Agteetpent, may have y 
T. Recledy either by alen at 8 Common Law, or by Recourſe to a (6) N Tit: 
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miſes to convey Lands, or to give God, without valuable Confideratibn, 
of without delivering Poſſeſſion of them, this alters no Property, nor has 

9 the Party any Remedy in Law or aan. being Nadam 22 unde non 

* As to Nu- orilur adi 61 


dum pactum, 


ee an excellent Account; thereof, with 8 * Mel 3 (aherwards ©. L 2 in 3 Barr, | 
1670. Pillan and Roſe v. Van A and Hopkins. 


2. of voluntary Agreements Bagg 85 * 


\ 


-" 


F Page 71 ut if it be done by Deed duly 1 under Seal this j Is 1 
Yelv. 196. Law, though there be no Conſylerataog, Bs no DOE, of Poſlgſſon 1. 
Cr ac. 9 Cauie 
5 — 111. 6 Co. 18. b. Chan. Rep. 173. 

A 


cauſe a | Man i is eſiopped ro deny bs © own \ Deed, or r affirm any Thing con- 
N to Es 2 Solemnity of Contracting. 
Alfoin'Equiry voluntary Conveyanees are good againſt the Parties, and Vern. 1-0, 
be acted nor will the Court interpoſe in Behalf of one Volun- 464. 
reer againſt another; but if they affett Creditors, Purchiſers, or younger 
Children, the Court will ſet them aſide. 
If there be a defective Conveyance, without an equitable 2 2 Vent. 365. 
a Court of Equity will not oblige the Party to make jt good, though i Vern. 75 
be a Covenant for further Aſſurances; asif a Man makes a Feoffment 12 
Stranger, without Livery, the Feoffor, or Heir, ſhall not be oblj bs 
make good that Feoffment, but it ſhall be conſtrued. i in Equity t de a 
Eftate at Will, as it is at Law. — 
If an Annuity le granted by one to-his Houſe-keeper, wich a Bong. for Abr Eq. 24: 
Payment of it, — ha Bond is loſt, Equity will decree Payment of the An- 
nuity; for Service is Wee and eee pres 
N 1:5 ho 1 


3. Of the Manner in which thy ae e e Eee 
1 an Agreement be to quit the Poſſemon of Lands, the Court will nat Vern. 121. 


decree a ance of the Lands themſelves; but if the A 7 as fas How _ 
to © convey. the it is Laid that the Court would . 1 
Pe though rr was not e what Eſtate he 1 þ in the to be exe- 
Lands. | lar e391 is cuted at Law, 
_— | 5 Wort. "Side Heads of Aft and Covencnr, 


If one is Thadnd to transfer 300. - India Stock before ſach & 
which he neglects to do, and The tock is Re riſen, | he ſhall be 


to transfer the Stock in Specie, and e for 4 be from the Tf 

th 1 ugh to have been trans g 

© IF. a Creditor agrees 1 his ae feſs 50 dis Debt, ſo that — 
it Be py pre 7 at ſuch TW fa 5 Payrmeir, he 7 110. 


A 5 PE herd lent « 5, £ 7 a at 
ergy to pay 6 6 per Cont. if 1 5 85 for th 7 


| e Time of ay ment; if he makes os rd Veh tit re- 
lie) sf being, e Agreement, of WT: N. Ne you n — . da 6 24 


ee was legal laterel. —The yrs vow any Intereſt bet exceeding 5 per Cent. 

7 10 ei iniehildoO 1 10 een een 

11 1 Lede fore long Ferm of Years cen , oy: out 200 L. upon Vern. 316. 
the Premiſſes within the firſt ten Years, and lays'600 bur364.and ufer the 
Expiration of thirty Years of the Leaſe; the 1 der d enge 
venant, and recovers 150 l. Damages,” Equity wilt nei — 
the Damage, nor deerèe the Mone ro be now laid 1 
for though the Damages ſtem ex the Jury were proper”; : 
and-to decree it to be Jail out now the is/altholl-expired,: is not 

7 the Leſſee would not be ſo careful in real 
ing — us be would hape been if laid out at i * 


7; 
14 I! 14 27 f 141 


he Morig: — 2 Vern, 134. 
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Agreements. 
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*rage 78 (O Of Parol Agreements, 02 ſuch as may be 
ſaid to be within the Statute of Frauds and 


Perjuries. | 


\ 


£ 


Co. Lit. 48. * E Common Law 7 no other Solemaĩty in paſt Lands or 
0 


Spelm, Gloſſ. Tenements, but that of Livery and Seiſin, which being a Tranſlation 
Fi > of the Feud toram paribus curtis, and teſtified by them, was held an Act of 
Fel. Ave. 7. ſufficient Notoriety to direct the Lord of whom to demand his Services, 
and Strangers againſt whom to commence their Actions; but now 
By the 29 Car. 2. c. 3. ſef. 1. it is enacted, That all Leaſes, Eſtates, 
« Intereſts of Freehold, or Terms of Years, or any uncertain Intereſt of, 
« in, or out of any Meſſi Manors, Lands, Tenements or Heredita- 
„ ments, made or created by Livery and Seiſin only, or by Parol, and 
not put in Writing, and ſigned by the Parties ſo making or creating the 
e ſame, or their Agents ' thereunto lawfully authorized by Writing, ſhall 
« have the Force and Effect of Leaſes or Eſtates at Will only, and ſhall 
© not, either in Law or Equity, be deemed or taken to have any other or 
greater Force or Effect; any Conſideration for making any ſuch Parol 
* Leaſes or Eftates, or any former Uſage to the contrary notwithſtanding, 
Except Leaſes not exceeding the Term of three Years from the ma- 
king thereof, whereupon the Rent reſerved to the Landlord, during ſuch 
Term, ſhall amount unto two third Parts, at the leaſt, of the full impro- 
„ved Value of the Thing demiſed.“ | 1 
Alſo it is enacted, That no Leaſes, Eſtates or Intereſts, either of Free- 
* hold or Terms of Years, or any uncertain Intereſt, not being Copyhold 
&* or cuſtomary Intereſt, of, in, to or out of any Meſſuages, Manors, Lands, 
% Tenements or Hereditaments, ſhall be aſſigned, granted or ſurrendered, 
„ unleſs it be by Deed or Note in Writing, 2. 21 by the Party fo aſſign- 
% ing, granting or ſurrendering the ſame, or their Agents thereunto law- 
fully authorized by Writing, or by Act or Operation of Law.” 
And it is further enacted, That no Action ſhall be brought whereby 
® toc any Executor or Adminiftrator, upon any ſpecial Promiſe to 
e anſwer ages out of his own Eſtate, or whereby to charge the De- 
« fendant upon any ſpecial Promiſe to anſwer for the Debt, Default or Miſ- 
„ carriages of another Perſon; or to charge any Perſon upon any Agree- 
* ment made upon Conſideration of Marriage, or upon any Contract or 
Sale of Lands, Tenements or Hereditaments, or any Intereſt in or 
concerning them; or upon any Agreement that is not to be performed 
within the Space. of one Year from the making thereof, unleſs the Agree- 
0 ment =—_— Action ſhall be brought, or ſuch Memorangum or 
Note t „ hall be in Writing, ſigned by the Party to be charged 
schere with, or ſome other Perſon by him thereunto lawfully authoriſed.“ 
Har. 7. it is enacted, That all Declarations, or Creations of Truſts, or 
* Confidences of any. Lands, Tenements or Hereditaments, ſhall be mani- 
« feſted, and proved by ſome Writing ſigned by the Party who is by Law 
« enabled to declare ſuch Truſt,” | wt Do | 
e Provided that where any Conveyance ſhall be made of any Lands or 
e Tenements, by which a Truſt or Confidence ſhall or may ariſe, or reſult 
„ by the Implication or Conſtruction of Law, or be transferred or extin- 
* guiſhed by an Act or Operation = Law, then, and in every fuch Caſe, 
6 boch Truſt or Confidence ſhall of the like Force and Effect as the 
« ſame would have been if this Statute had not been made.“ 


— * 
I | © «cc Par. 


On ET” . * * = «+ 
wy 


2 D LY - . 
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That no Contract for the Sale of any Goods, Page 73 


— 


. Par. 17; it is a 
* Wares and. Merchandizes for the Price of ten Pounds Sterling, or up- 
_ 4. wards, ſhall be allowed to be except the Buyer ſhall accept Part of 

s the Goods ſo ſold, and y receive the ſame, ot give ing in 
« Earneſt to bind the Bargain, or in Part of Payment; or that ſome Not 
* or Memorandum in Writing of the ſaid Bargain be made and ſigned by 
the Parties to be charged, or their Agents thereunto lawfully authorized.” 
2 Conſtruction of this Statute, the following Points have been re · 

ved: 1 | | 4 DE 13,2413 SULTS. off of) 
That if there D of Lands; and a Abr. Ra: 1. 
Bill brought for a ſpecific Execution thereof, and the Subſtance of the * b 
Agreement ſer forth in the Bill, and confeſſed by the Defendant's Anſwer, Gilb. EG. 
that in ſuch Caſe the Court will decree a ſpecific Execution, becauſe there — * 


is no Danger of Perjury, which was the principal Thing the Statute intended 208, 354. 
0 Pre vent. * | | 8. 0 151, 


I 


159. 2 Vern, 238, 373. Gilb. Hiſt. Chan. 237, 238. 


Alſo a Parol Agreement which is intended to be reduced in Writing, but Abr. Eq. 19. 
revented by Fraud, may be decreed in Equity z as if upon a Marriage- Pl. 4. 20. 
FFreaty Inftrudtions are given by the Huſband to draw a Settlement, and * 5 8 
by him privately countermanded, and afterwards he draws in the Woman 28 
by Perſuaſions and Afurances of ſuch Settlement to marry him. 3 Will. R 


ee hrs 618. Caſ. 180. 
Stra. 236. Gilb; Hiſt. Ch. 244+ Eq. Abr. 19. pl. 4. 


So where a Parol Agreement was concerning the Lending of Money on Abr. Eq. 20. 
a Mortgage, and the Conveyance propoſed was an abſolute from the 
Mortgagor, and a Deed of Defeaſance from the Mortgagee, and'afrer the 
Mortgagee had got the Deed of Conveyance, he refaſed to execute the De- 
feaſance, yet it was decreed againſt him on the Point of Fraud. | | 
So where the Defendant on a Treaty of _— for his Daughter with Abr. Eq. 20. 
the Plaintiff, ſigned a Writing compfizing the Terms of the Agreement, 2 Vern. 373. 
and afterwards deſigning to elude the Force thereof, and get looſe from his . 
Agreement, ordered his Daughter to put on a good Humour and get the 
Plaintiff ro deliver up that Writing, and then marry him, which ſhe ac- 


a Father, pro- 
that he was afterwards privy to the Marriage, and conſented to it, and the mign 
Portion was decreed the Huſband. e Wd = es 
| a l a | | | . Marriage had 

in Purſuance thereof, bas been held ſufficient, vid, 2 Vent. 361. 2 Vern. 110, 200. Preced. in 
Chan. 561. Where an Uncle in his Letter promiſed his Niece 10000. Portion 3 but ia the ſame Letter 

diſſuaded her from marrying the Perſon 3 and my Lord Chancellor would not decree the Payment, but 
leſt the Party to bis Action at Law, £ Vern, 20. ans ar val n 
But where on a Marriage-Treaty the Lady's Father propels to give Abr. Eq. 21. 
4500 l. Portion, and the Naa was to ſettle 4 or 300 J. dl, 2s 1 
a Jointure 3 the Father and intended Huſband went to Mr. Adinſbul's ur. 
Chambers, who hearing the Propoſals on both Sides took down Minutes 
or Heads thereof in Writing, and the fame Da gaye them to his Clerk to 
draw a Settlement according to the Terms o Agreement; the next 
Day the Father fell ſick ſuddenly, and died in two Hours after, and the 
next Morning the Marriage was conſummated ; and on a, Bill brought to 
have a ſpecific Performance of the Agreement, my Lord Chancellor de- 
greed it to be within the Statute of Frauds, and ſaid he knew no — 

: . where 
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Agreements. 
+ » ©. © where an Agreement; though wrote by the Party himſelf, ſnould bind, if 
* Page 74 not ſigned or in Patt executed by him and that thoſe preparatory Heads 
might have received ſeveral Ajrerations or Additions, or the Agreement 
might have entirely broke off upon ſome further Enquiry of the Party's 
Circumſtances ; and this Decree was thought 2 juſt by the Bar, who all 
agreed with my Lord Chancellor, that if the Marriage had been on the 
oot of this Writing; and the Father had been privy and conſenting to it, 
| that he ſhould afterwards have been obliged to execute his Part thereof. 
2; Jau. 1724. On the * of the Plaintiff with the Defendant's Daughtet, the 
On Plea and Defendant promiſed to give her 4507. Portion, and accordingly paid the 
— „ Plaintiff 200 l. in Part, but took a Bond from him for it till a Fabeable Set- 
a) Say © tlement ſhould be made, and the Defendant himſelf gave particular Direc- 
ſam and But tions concerning the Settlement, which was drawnaccotdingly and engroffed; 


- 
” 55 


ter, but before it was executed the Plaintiff's Wife died, and the Bill was brought 


to have the 200 l. Bond delivered up, and the remaining 2 50 l. paid; the 

Defendant pleaded the Statute of Frauds and Perjuries, the Agreement not 

being reduced into Writing and ſigned by the Parties; and by Way of An- 

ſwer denied that the 2007. 1 P. in Part of the Portion, but ſaid it was 
lent the Plaintiff, and the Bond given for it; and the Plea was allowed: 
for if the Marriage ſhould be looked upon as an Execution of the Agfee- 
ment on the one Side, fo as to take it out of the Statute, it would intirel 

evade it; for all Promiſes of this Kind ſuppoſe a Marriage either already 
Thete are ſeveral Caſes in which it has been held, that a Parol Agreement 
in Part executed ſhall be performed in the Whole; but as thoſe Caſes are 
not exactly ſtated or well reported, it will be ſufficient to mention what 
ſeems to be the Senſe of them, and what with any Juſtneſs can be collected 
Vern. 151, from them, That if an Agreement be made concerning Lands, though not 
159. 6s in Writing, and the Party b whog x * di we . of the 
9s Money, Equity, will compel a ſpecific Performance of the le Agree- 
Bog” + ment; becauſe this is out of the Statute, which defigned to defeat fuck 
220, 472. Agreements only, no Part whereof was carried into Execution, and ſet up 
2 Vern. 627. mecrly by Parol; for that was the Occaſion of Frauds and Perjuries, that 
2 "* Perſons uſed to 1mpol verbal Agreements upon others, and by ſuch falſe 
13.  Oaths charge the Parties in Equity . ſuch Agreements, though 
Stra. 426. they had never been made, and therefore the meer Parol Proof of ſuch 
Gilb. Hiſt, Agreements concerning Lands cannot be admitted in a Court of Equity; 
Chan. 239. but where the Price is paid, there it doth not ſtand upon the Parol Proof 
+ of the Agreement only, but upon the Execution of Part of the Agreem 
which is Evidence that the Agreement was really made; and therefore there 
| is the ſame Reaſon that the Plaintiff in Equity ſhould have the Land for his 
(«] Thar gies (a) Money, as it is that he ſhould deliver the Goods where he hath received 
192. will nor the Money; but the Doubt in theſe Caſes is, what ſhall be a Proof of the 
bind a Bar- Receipt of the Money. Thus far it ſeems certain, that if the Defendant 
gain of in his Anſwer confeſſeth the Receipr of che Money for that Purpoſe in the 
Lands, tho" Bill, or if he denies the Money, ang it be proved upon him by Writing, 
Wing * a by Letter under his Hand, or other Lhd obs only he ſhall be bft 
Preced. in ged ſpecifically. to perform the i Defndane co becauſe. he hath carried 
efen 


Chan. 560. Part into Execution; but if the ndant confeſles the Receipt: of the 
Money, but ſays that he borrowed it from the Plaintiff, and that he had it 
not in Execution of that Agreement, there he turns the Proof of the Agree- 
ment upon the Plaintiff, and then the Plaintiff muſt prove the Receipt of 

(3) For a Pa- the Money by the Defendant, for the Purpoſe in the Bill, by ſome () 

rol Evidence, Written Agreement. | 8 159 * "Po pes, 

as to the Re- 1 | | AP > a ee 
ccipt of the Money, ſeems to be as much excluded by the Statute, as Parol Evidence relating to the 

Agreement; {amen Pure, Whether Parol Evidence may not properly be applied to the Act of Recti/tng, 

though not to the Ad of Contrafing, 2 Chan, Ca. 36. Gilb, Hitt, Chan, 231. * B89 : 
| 4 | 


i TR 


— 


164 —— ( —— 8 Money. * Page 75 

om mprovements, he hall ob ie the Leſſor aftetwards ta executt dhe 

bein enceuted on th Part! of the Leſſte; and the Leſſor ſhall not be $0 Leſſee 

allowed: rake: Aduantage of his own Fraud, and run away with the In obliged 
ventencs made. hy-dritaket . bus if 2s fork Expence had been en the g . 

—_ a bare Fromiſe f 4 Leaſe, ee ee OR 

ſelling? _ cms FEES ge h bine; 1: „eee 


4 an zen. bes nabe in &. 19. 


One that could read made an nt for a Leaſe of twenty-one Skin, 159. 
Years ; the Leſſor himſelf drew the but for one Year, and yet read Pl. 6. 
it for twenty-one Years, and after the Expiration of the Year ejected the 
Leſſer; on a Bill brought to be relieved upon this Matter, which was 
proved, the Court held it to be within the Statute of Frauds and Perjuries, 
and diſmiſſed the Bill with Coſts, it being the Plaintiff's own Folly, being 
able to read; T. * TE. | 
If a Man purchaſes Lands in another's Name, t i do 
vill be a Truſt for him that paid the Money, + and pay be _ - 1 1 
executed declaring the Truſt thereof; for the Statute of Frauds and 8. P. where 


Perjuries extends not to Truſts raiſed. by Operation of Law. it is ſaid that 


the Proof 
molt bo very Gear, that he paid the Purchaſe Money 3 'but for this vide Head of Zvidece 


Alſo. the following. Paints have. been reſolved. ia the Common Law 
Counts, on the ſeveral Branches of the abogementivned/Statute. . 
1. That the Clauſe which enacts, that aa Action ſhall. be brought, Ge. 


Gilmore 
to War an ped wt Sc, that this extends. not te.Promiſes made before, Shutter. _ 
Ai med after the making of the Statue 1 ſas. is would, be, oat. ; 230. 
againſt natural Juſtice, that a Promiſe upon good Conſideration ſhould * Mod. 310. 


6 227. 


be deſtroyed by. ths Bexroſpack of * hich nous could Grin would? fel, 
| be made. | 16 8, C. 


2, That the Plaintiff in ' his Declaration need not Me any Note in Rayth, 456, 
Writing, but it will be ſufficient for him to prod uce it on the Trial; but if 45% 5 
ſuch Promiſe is pleaded. in Bar of another Ackian, it mut thewn to 88 N 
in Writing, ſo that it may appear to the. Court to be ſuch a 
which an Action will lie, 

3. Thar the Claoſe relating to Murrigge extends ven ton Promiſe WW; Lev. 6g. 
marry, as to the Payment of Martiage-Portions. , Skins 


ſos tant, and ad 14, Raym, 387. 2Bq. Abr. 248. and fir, 34. ve reed ana Fs Pert of . 
Marriage is good 


„Achons are daily brought and ſu TY 
miles between the Parties Th being ade. 


* n ne the. Pro- 


4. That the Clauſe which ſays, That no Auen foal be en upon am Salk. 280. 
Agreement that is not J be performed: within abs Space of one Year from the and Stra. 5c6. 
making thereof, oy it be in Writing, extends not to a Parol Promiſe made 25 2 4g 
to pay ſo much Money upon che Rytorn of ſuch a Ship, which Ship ti 

ened not to return within wo Years afrer the Promiſe made; for the 8 


ou a E 72 
ip by * Ch. 


gl 1. 
be br be « am a ſpecipl Promifh, to 
an * for the Debt, | Default, Ec. Eons, has 8 that if 15 jp ds — 
A. is about hiring a Horſe from B. and C. to encourage him to lend the 72 * od, 
Horle, promiſes 2 A. ſhould deliver him ſafe; Mis is a collateral Promiſe, 248, 249. 
and an Underaking within the Stature; for C. * himſelf to an Ac- 
You. J. * tion, 
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tion, on the Breach of the original Contract by A. againſt whom Detivue 
lies on the Bailment. So if two dome to a Shop, and one of them con- 
tracts for Goods, and the Seller does not care for truſting him, wh n 
the other ſays, Let him have them} and 1 will undertake he ſhall pay you; 
Page 76 but if the Promiſe be, I will ſee you paid, or L will be your Pay-maſter, it 
Ld. Raym. is otherwiſe. So if A. comes to BU and: tells him, let your Horſe to J. S. 
224. and 1 will ſee you paid the Hire ; there n to A. and not to F. S. 
2 Ld. Raym. ho is conſidered as Servant to A. So in all Cafes where the whole Credit | 
$985, lad. is given to the Undertaker, he alone is liable to an Action. 
280. = Joo Ras. } _ — $ 
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N Alien is one born in a ſtrange Country and different Society, 


7 Co. 18. - to which he is preſumed to have a natural and neceſſary Alle- 
Moos „ giance; and therefore the Policy of our Conſtitution has eſta- 
Some 5 1 bliſhed ſeveral Laws relating to ſuch a one; the Reaſons where- 


thought that of are, that every Man is preſumed to bear Faith and Love to that Prince 
the Laws a- and Country where -firſt he received Protection during his Infancy ; and 


gainſt Aliens that one Prince might not ſettle Spies in another's Country; but chiefly 


2 18. that the Rents and Revenues of one Country might not be drawn to the 


Time of H. 2. Subjects of another. a 


when a Law | | ; 
was made at the Parliament of Wallingford, for the Expulſion of Strangers, in order to draw away the 


Flemings and Picardi, introduced into the Kingdom by the Wars of King Srephen. Daniel 67. Others have 
thought that the Original of this Law was far more ancient; and that it is an original Branch of the Feudal . 
Law ; for by that Law no Man can purchaſe any Lands, but he muſt be obliged to Fealty to the Lords of 

whom the Lands are holden ; ſo that an Alien, that owed a previous Faith to another Prince, could not take 

an Oath of Fidelity in another Sovereign's Dominions. Spel. Tit. Ligantia, 368. Cuſtumer. c. 43. We 

find it uſed among the Romans, and only the Ciwves Romani were eſteemed Freemen among them. After- 

wards, when their Territories increaſed, all the Italian were made free, under the Name of Latines, only 
they had not the Privilege of wearing Gold Rings, which was altered by Juffinian; and as the Empire ' 
increaſed, ſo all born within the Pale of the Empire were Citizens, is orbe Romano qui ſunt ex conflitutione ® © 
Imperatoris Antonini cives Romani effe&i ſunt. Vicinius 27. Dig. Lib. 1. Tit. 5. Fo. 16. Lord Chief Juſtice 

Hale fays, That the Law of England rather contracts than extends the Diſability of Aliens, becauſe the 
ſhutting out of Aliens tends to the Loſs of People, which laboriouſly employed are the true Riches of 


any Country, Vent. 427. 
We ſhall under this Head conſider, 


(A) Who are Aliens, and this either by the Common Law 
oz by Statute. 77. 3 
(B) Of Naturalization and Denization, the Difference and 
Effet of them. 79. | 
(C) Df the Diſadvantage that Aliens lie under by. our Law; 
and herein of their Incapacity to purchaſe o2 inherit, and 
ok the King's Title to ſuch Purchaſes. 80. 
(D) What Actions Aliens may maintain; and therein of te 
| Difference 


Difference © between: an Allen Friend and one whole King 


is at Enmilty with ours: 8 rðĩ?! 
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(A): yo are Aliens, and this: etther bythe r 
| Common Law, 92 by Statute. 


* g ane Bien * . 


LL. 


LIS Sobjecks whoſe Parents, at the Time of * 27 
A their Birth, were under the actual Obedience of —_ d and whoſe Caſe, thoſe * 
mann oa et wy - II n | which were 

N 216 120 ger n in Ver- 


3 We, whi n n f. England, were Subjefe born. 7 Co. 
20 b. View r 8. F . by the Statute 2 2 10. is. declared to have been the 


Common Law ; but thoſe born, thers HOW. are e Aliens, thoſe Zed — 58 being i in dhe actual Poſſefiion | 
of our King. 7 Co. 18.4. | 8 


. 
TY I1D za 00! 


It one of the King's. Ambaſſadors ine tbelg e bach Ive: there 7 Co. 18. a; 


by his Wife, being an Engliſo Woman,” by e ba agg Law they are 
natural- born Subects. 1 men Ho 7 


If the Ki England makes a neo Conqueſt, emos dene ch Dyer. a4 
are his Subjects; but if it be re-taken from him again,” the Perſons there 2 281, 
born — are Aliens. | 


One born in Treland, (a) gude Wates, or amy of) the King's Ella. Vaogh. 279, 
tions, is a natural Subject of England, becauſe his natural Allegiance is due 3017 
to the King of England at his Birth ; and.that Faith and Allegiance is every 7 Co.1,to 28. 


Moll ' 
where due within the King's Darin 40 4 


nat, or thoſe 
born i in Scotlens bees the Deſcent of the Ai Crown to King; Jana 1 Ls are Aliens z for the Unitin 


the 
Kingdoms by a ſubſequent Deſcent cannot make * Subjects of, that Crown to which they were — 
Aliens; but the Pefnati, or ſuch which were born after, are not Aliens: for being born within the Alle- 
giance, and under the Protection of the 7 of England, they are his natural . and not Aliens. 
7 Co. 1. to 28. Calvin's Cale adjudged, with the Reaſons at large. 


If Aliens come a6 Enemies into che Realm, and poſſeſs Geber or 7 Co. 18. a. 
a Town or Fort, and one of them has Iſſue born here, this Iſſue is an 8 
Alien; for it is not Cælum nor Solum that makes a Subject, but the being 
born within the Allegiance, and under the Protection of the King. 

Thoſe born on the Engliſß Seas are not Aliens. Molloy 370. 


By a Statute 25 Ed. 3. De natis ultra mare, it is declared, That the 25 Ed. z. 
« King's Children, wherever born, ought to inherit; and that all Children ſt. 2. 
% Inheritors, which from henceforth ſhall be born without the Ligeance of 
the King, whoſe Fathers and Mothers, at the Time of their Birth be and 
* ſhall be of the Faith and Allegiance of the King of England, ſhall have 
and enjoy the ſame Benefits and Advantages to have and bear the Inherit- 


« ance within the ſame Ligeance as other Inheritors aforeſaid, in Time to 


„come, ſo always that the Mothers of ſuch Children do paſs the Sea by 
« the Licence and Wills of their Huſbands.” ; 


' If an Engliſþ Merchant . beyond Sea, and takes an Alien Wife, the 


Iſſue ſhall inherit him; ſo it is if an Engl Woman goes beyond Sea — Ons 
Bacon verſ. Bacon, adjudged. Lit, Rep. 22, 24. ,S.C. Sid. 198, S. C. cited. Vent. 


S. C. cited; but it was held, that if Baron and Feme Engliſh go bejda Sea without Licence, SN 2 | 
there beyond the Time limited by the Licence, and have Iflue, that ſuch Iſſue is an Alien, and not In- 
heritable. Cro. Eliz. 3. Hyde ver/us Hill; tamen Quære, & wide Lit. Rep- 27. and Bro. Tit. De- 
nizen 6. 

* This is not now Law, wide poſt 78. and now by 11and 12 W. 1... and 25 Geo 2. c. 39. Natural 
Subjects may inherit and make their Title by Anceſtors born beyond Sea. | By the laſt Statute the Heir 
mult be in Being and capable to take at the Death of the Perſon who laſt dies ſeiſed. And a Deſcent 
caſt upon a Daughter ſhall be diveſted in Favour of an after-born Son, c. The firſt Statute relates to 
every Perſon born within any of the King's Dominions. 


4 | # | and 


* 


and rakes n Alien Hhaband, rhe Ebilten there born ſball infiericcher ; 

for though the Statute be in the GapjunGive, yer r 

in the Disjunctive to hinder this Diftbilicy., and tha Word and being 57 70 

inſtead of or, as ſometimes it is, it being not teaſonable that the. Child 

ſhould not inherit the Parent that is of Ability, for the Defect of the other 

tht ir hoe ——_—— tr — 

Page 78 Huſband and Wife dwelling in Calais, when it was taken by the French, 

| Dyer 224. in fled into Flanders, where che Wike was delivered of à Son ; the Iſſue ad- 
4 | | | vr 4 * 

Mga 1 a Denfzen, becauſe his Parents were born in Calais, then reckoned 

Part of the King hunο, and becauſe be himſelf wit begotten there, 

though to avoid the Rage of Enemies born in another Prince's Terri- 


7 An. c. 5, © By the 7 h ca. g. ſaff. g. it is enacted, Fhar the, Chililten of all 
natural-born Subjects, born out of the Ligeance: of her Majeſty, ber 

*« Heirs and Succeſſors, ſhall be deemed, judged and taken to be natural - 

born Subjects of this Kingdom, to all Intents, Conſtructions and Pur- 


r as ond Sod: and; 
4 Geo. 2, ic By the 4 Geo. 2, cap. 21. the above Clauſe is copfirmed with the fol - 
g. 21. “ lowing Proviſo, That it ſhall not extend to any Children, ſo as to make 
“ them natural-barn Subjects of Creat Brilais, whole. Fathers, at the Fime 
of the Birth of ſuch. Children reſpeRively, were or ſhall be attainted of 
High Treaſon, by Judgment, Outlawry or otherwiſe, either in this 
Kingdom or in.I«dend, or whole Fathers at the Time of the Birth of 
„ ſuch Children reſpectively, by any Lu ar Laws made in this Kingdom, 
* or in Ireland, were or ſhall be liable to the Penalties of High Treaſon or 
% Felony, in Caſe of their returning into this Kingdem or into Frelamu, 
4 without the Licence of his Majeſty, his Heirs or Suceeſſors, or any of 
<« his e Royal Predeceſſots, or whoſe Fathers, at the Time of che 
* Birth of ſuch Children reſpectively, were or ſhall be it the actual Service - 
« of any foreign Prince or State, then in Enmity with the Crown of 
England; but that all ſuch Children are, were and ſhall be and remain 
* in the ſame State, Plight and Condition, to all Intents, Conſtructions 
4 and Purpoſes wharſoever, as they would have been in, if the ſaid Act of 
* the ſeventh Year of her ſaid late Majeſty's Reign, or this preſent Act, 
had never been made ; but out of this Proviſo are excepted (other than 
*© the Children of ſuch Perſons who went out of Ireland in Purſuance of 
the Articles of Limerick) the Child of every ſuch Perſen before deſcribes, 
who at any Time between the ſiteenth Day of Nevember 1708, and the 
twenty-fifth Day of March 1731, bath come into Great Britain or Hre- 
land, Sc. and hath continued to reſide in any of thoſe Places for the 
Space of two Years, and during ſuch Refidence hath profetled the Pro- 
teſtant Religion; alſa every Child whoſe Father came into Great Bri- 
tain or Ireland, &c. and profeſſed the Proteftant Religion, and died 
there between the Times aforeſaid ; alſo every Child whoſe Father con- 
« tinued-in the actual Poſſeſſion of or Receipt of the Rents and Profits of 
* any Lands, &c. for the Space of one whole Year, at any Time between 
© the aforeſaid Times, or hath bona fide, and for valuable Conſideration, 
* ſold, conveyed or ſettled any Lands, &c. in Great Britain or Ireland; 
* and any Perſon claiming Title thereto under ſuch Sale, Sc. who kath 
* been or continued in the actual Poſſeſſion or Receipt of the Rents and 
* Profits thereof, for the Space of lix Months, between the Times afore- 
«* ſaid, then, &c. | 
* By the 5 Geo. 1, cap. 27. it is enacted, That if any Manufacturer or 
&« Artificer of or in Wool, Iron, Stecl, Braſs, or any other Metal, Clock- 
maker, Watch-maker, or any other Artificer or Manufacturer of Great 
* Britain, ſhall at any Time after the firſt Day of May 1719, go into 
* any, Country out of his Majeſty's Dominiohs, there to uſe or exerciſe, 
teach any of the ſaid Trades or Manufactories to Foreigners; or in Gale 
1 2 | 40 any 


tet. At 


«@ any of his Majeſty's Subjects now being, or who hereafter ſhall be in 

rein before- mentioned, ſhall not return into this Realm within ſix 

« Months next after Warning ſhall be given to him by the Ambaſſador, 

4 Envoy, Refident, Miniſter or Conſul of the Crown of Great Britain, in 
the Country in which ſuch Artificer ſhall be, or by any Perſon autho- Page 79 
« rized by ſuch Ambaſſador, Sc. or by one of his Majeſty's Sectetaries ß 
« State for the Time being, and from thenceforth continually inhabit'and © 
« dwell within this Realm; then and in ſuch Caſe every ſuch Perſon ſhall 
de deemed an Alien.“ 8 8 | 1 1 2 N3992 
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IS C7:20 2258- *? 
(B)- Of Naturaltzation and Dentzation, the 
-... Difference and ESttect of them. 
' A LIEN born may beeotne à Subject of England two Ways, by De- luft. 8. x: 
A nization and by Naturalizatipny Debization is the King's Letters K 4 a. 
arent, which receives him into the Society as anew Man, and makes —.— . 4 
him capable to purchaſe and to (a) tranſmit Lands by Deſcent, but it doth | "mag 
not make him inheritable to any other Relation; for though the King by his Cro. Jac. 
Charter may admit him into the Society, yet it cannot alter the Law, 539 
which denied him to inherit any Relations; but if he be paturalized by Act (*) 2 
of Parliament, then he in all Things inherits hke à natural-born Subhect, ter 1 
becauſe in an Act of Parliament every Man's Conſent is included; 7 nixation ſhall 
| | 15 inherit, but 


net theſe born before, bog all the Children of dnn nurn Ian Mull in hasit, as well thoſe born before a, 
after. Co. Lit. 8. Style's Rep. 139. 


45F 14 . : _ FIT > 
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A Man may be made a Denizen in Tail for Life, Yezrs, or upon Condi- 2 Jones 12. 
tion; alſo the King may make a particular Denization, as if he grants to Cie. Ic. 539. 
an Alien quod in quibuſdam curiis ſuis Anglia Audiatur ut Anglus, & qued * Lit. 129. 
non repellatur per illam exceptionem quod e alienigena, ' | + 5 


But one cannot be naturalized, either with Limitation for Years, Life 5 e 
in Tail, or ere for it is againſt the Abſoluteneſs, Purity and 2 Rol. Rep. 


Indebility of Natural Allegiance. lle | | 95. 
If a Man is naturalized in Ireland by the Parliament there, this is no Carter 185. 

Naturalization as to England, for the Parliament of Ireland hath no direct : Keb. 601. 

or conſequential Power of binding England; and Naturalization is but a l — po 

Fiction, which can only bind thoſe that conſent to it. 0, Bot a Natu- 

| railza 

| England makes a Man a naturgl-born Subject of Ireland. Vaugh. 291. He is here made RENE a 
Subject of the Briri6 Dominions. TE SOOT $3532 


I If an Alien be made a Denizen, and the Letters of Denization have a Rol. Abr. 

Proviſo (uſual in ſuch Charters) tbat the Denizen ſhall do his Liege Homage, 195. Man 

and that he ſhall be obedient, and obſerve the Laws of this Realm; this 2 8 
Proviſo is not any Condition, for though he never doth his Liege Homage, 8. C. 97 
nor be obedient to all the Laws of this Realm, yet this will not make the 


Denization void; for if he doth not obſerve the Laus, he ſhall forfeit the 
Penalties appointed by them. : 


* By the 7 Fac. 1. cap. 2. it is enacted, That no Perſon or Perſons of 
* what Quality, Condition or Place ſoever, being of the Age of eighteen 
* Years or above, ſhall be naturalized ar reſtored in Blood, unleſs the ſaid 


_ & Perſon or Perſons have received the Sacrament of the Lord's Supper 
Vor. 1. | = 3 within 


7 JA. 1. e. 2. 
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* within one Month before any Bill exhibited for the Purpoſe; and alſo 
* ſhall take the Oath of Supremacy and the Oath of Allegiance in the'Par- 
„ lament Houſe, before his or her Bill be twice read; which Oath the 
Lord Chancellor, or Lord Keeper, and the Speaker of the Houſe of | 
| „ Commons, have Authority to adminiſter.” n 
Molloy 362. A. Denizen is not capable of Nobility, nor to ſit in Parliament, for that 
do have a Power of making Laws, tis neceſſary he ſhould be totally received. 
into the Society, which he cannot be without the Conſent of Parliament. 
* Page 80 By the 12 C 13 MV. 3. cap. 2. it is enacted, That no Perſon botn out 
* of theſe Kingdoms, (although he be naturalized or made a Denizen) ex- 
e cept ſuch as are born of Engliſh Parents, ſhall be capable to be of the 
& Privy Council, or a Member of either Houſe of Parliament, or to en 
«© any Office or Place of Truſt, either Civil or Military; or to have any 
*« Grant of Lands, Tenements or Hereditaments from the Crown to him- 
, ſelf, or to any other or others in Truſt for him. 

But this Statute by the 1 Gee. 1. ſtat. 2. cap. 4. is explained, So as not 
* to extend to diſable or incapacitate any Perſon, who at or before his 
« Majeſty's Acceſſion to the Crown, was naturalized, to be of the Privy 
% Council, or a Member of either Houſe of Parliament, Sc. and by this 
«« Statute. it is enacted, That no Perſon ſhall hereafter be naturalized, 
„ unleſs in the Bill exhibited for that Purpoſe there be a Clauſe, ot par- 
« ticular Words inſerted, to declare that ſuch Perſon ſhall not thereby be 
enabled to be of the Privy Council, or a Member of either Houſe of 
« Parliament; or to take any Office or Place of Truſt either Civil or 
Military, or to have, any Grant of Lands, Tenements or Hereditaments 
from the Crown, to himſelf, or any other in Truſt for him; and that no 
<« Bill of Naturalization ſhall hereafter be received in either Houle of 
“ Parliament, unleſs ſuch Clauſe or Words be firſt inſerted or contained 
„therein.“ 5 


—ͤ—2— -u.: — 2 


2 


(C) Df the Diſadvantages that Aliens lit 
under; and herein of their Intapacity to 
purchaſe o2 inherit, and of the King's 
Title to ſuch Purchaſes. 


Vaugh. 227, N Alien cannot purchaſe or inherit any Lands in England; and the 
291. Reaſon is, becauſe every Perſon is preſumed to have a natural and 


7 Co. 16. neceſſary Allegiance to that Society that firſt protected and preſerved him, 


Bail and therefore he cannot pay any Allegiance to any other Saciety, unleſs he 


nothing by be afterwards received into it. | 
Deſcent, Cur- ' 
teſy, Dower or Guardianſhip. Vent. 417. Moyer 464. But he may take the Eſtate though he is not 
capable of holding it; therefore if in Tail, he may ſuffer a Recovery, and dock the Remainders. Co. 
Lit, 2 b. 2 Rol. Rep. 321. Goldſb. 102. 4 Leon. 82. Bro, Tit. Denizen and Alien 17. 


Sid. 193,198. And as an Alien cannot inherit himſelf, ſo he cannot be inherited; the 
Vent. 413 to Grandfather born in England, the Son an Alien, the Grandſon born in 
429. Col- Exgland, the Grandſon ſhall not inherit the Grandfather, becauſe he muſt 


= „ repreſent the Father, who cannot be repreſented; but if the Father 
Hard. 224. bean Alien, and two Brothers born in England, they may inherit each other, 
Co. Lit. 8. becauſe the Deſcent is immediate, and they don't take by Repreſentation 


cont. of the Father. : 
7 


— 
4 


Aliens. 


— —— — — 


— 


If the eldeſt Son be an Alien, che youn, r Brother barn i Engla 4. | Vent, 4 "_ 
inherit the Father; otherwiſe it were if "Te Age Son were 1 15 11185 
er, Brothe 
and; 


cer, 
i 


. > 


all his Children reſiding in the Kingdom under the King's Allegiance, x fre 
. — =— Ev * ”— | 14 1 $ * © 1 £ 8 : ! 
fore there is a Line continuing before that of the ounger Brother. 


C2 4 4 * 
4 - 


* Realm, the younger Brother, and not the Iſſue of the eldeſt; malt ih- * Rageito 
um a { 4605.96 l een e ene neee 35% If 
If an Alien hath a Son Alien, and afterwards is made: g, Dune act ro jac 53h. 
hath a ſecond Son, the ſecond Son ſhall inherit, though the eldeſt Son be and ſo is 1 
alles. 1 fin 257 tA R140 73 i: 21240 19 Inſt 8. a. tobe 
- If an. Alien hath Iſſue two Sons, 4. born beyond Seas, and B. botm In pad 
England, and A. is naturalized, he ſhall inherit ... Oe ee tho. 
' And now by the 11 C12 . 3. cap. 6. it is enacted, That all and Godfrey and 
«, every Perſon or Perſons, being the King's natural · born Subject or Sub. Dixon. 
jects, within any of the King's Realms or Dominions, ſhall and may See .. 
„ hereafter lawfully inherit and be inheritable, as Heir or Heirs to any 3 * 
„ Honours, Manors, Lands, Tenements or Hereditaments; and make their Poubts cha 
« Pedigrees and Titles by Deſcent from any of their Anceſtors,” lineal tur way ariſe - 
'« collareral, altho' the Father and Mother, or Fathers or Mothers, o other therein, + 
* Anceſtor of fuch Perſon or Perſons, by, from. through or wnderowhom 5 
he, ſhe or they ſhall or may make or derive their Title or Pedigree; were 
© or was, Or is or are, or ſhall be born out of e eder * 
dut of his Majeſty's Realms and Dominions; as freely, fully and ð ũ e 
« fectually to all Intents and Purpoſes, as if ſuch Father or Mother or Fu. 
* thers or Mothers, or other Anceſtor or Anceſtors, by, from, through or 
% under whom he, ſhe or they ſhall or may make or: derive their Title or 
Pedigree, had been naturalized, or natural- born Subjects“ 0 
If an Alien purchaſes Lands, the King ſhall have it upon Office found, Co. Lit. 2. 
for ſince the Freehold is in the Alien, and he is Tenant to the Lord: of Leon. pl. 61- 
whom the Lands are holden, it cannot be deveſted out of him but by ſorne 
' notorious Act, by which it may appear that the'Freehold is in another; 
but if an Alien purchaſes Lands and dies, then the Freehold is in the Kl 
without Office found, becauſe no Man can take it as Heir to the Alien, 
therefore the Freehold is caſt upon the King; but if an Alien purchaſe, and 
afterwards is made a Denizen, and then hath Iſſue, and dies, the Iſſoe mall 
inherit till Office found, becauſe there- is a Perſon in Being to take as Heir 
to the Denizen, upon whom the Law caſts the Freehold, which is not to be 
deveſted out of him without the Solemnity of an Office. rb 
If an Alien and a Subject purchaſe Lands to them and their Heirs; 


the * 
Survivorſhip ſhall take Place till Office found, but the Office found inti B 


ö | ; | me N tles 123. Croſs 
the King, and ſevers the Jointenancy; for the Freehold is in the Alien by and Gayer. 


the Solemnity of Livery, till it is deveſted out of him by folemn Office Dyer 283. 
found; and every Perſon is ſuppoſed a natural- born Subject that is reſident * ies 
in the Kingdom, and that owes a local Allegiance to the King, till the % Sone of 
contrary be found by Office, RAVI 9 Rune JAILS Offices, an 


2 | Ort 12949 ph | Office of In- 
titling, which is under the Great Seal; and an Office of Inſtruction, which is under the Seal of the 


Exchequer ; the Office of Intitling is an Inqueſt, which gives the King a Litle, as here in the Caſe of 
Aliens, Fc, 5 Co. 52. Page's Caſe, See Gilb. Hiſt. View of the Exchequer, 132, 123, 134. Gilb. 


1 
% 


Hit. Chan. 12. 


If an Alien purchaſes a Copyhold in Fee in the Name of J. S. in Truſt Rol. Abr. 
for him and his Heirs, though it be found that the Copyhold was in Truſt 194. 
| 4 1 4 . | for 
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Allen, 14. fof the Alien, and that J. . had the legal Eſtate, yet the King mult ſue ia 
Stile 20, 21, Chancery to have the Truſt executed for his Benefit. 
41, 76. An Alien cannot purchaſe a Leaſe for Years of Lands, but he may, if 
he be (a) a Merchant, take a Leaſe of a Houſe for his Habitation, for 
Years only, and this is for the Encouragement of Commerce; for if an 
Alien trade he muſt have an Abode among us; but if he (5) depatt 
the Kingdom, or die, it goes to the King, not to his Executors or Ad- 
miniſtrators; becauſe it was only a. perſonal Privilege annexed to the 
Alien, as a Merchant, for the Encouragement of Commerce, and con- 
* Page 82 * ſequently muſt expire with him, without going to his Executors or Ad- 
(a) oph.30- Woe e 12 Fx oh 175 Ne 
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Rol Abr. 194. muſt be a Merchant. (4) Not if he ond Sea, and leaves Servants in hiv 

Houſe daying ks Abſence, Dyer z. . | At. i "if 
41G EY. \ +1 & (ISA 
But bythe 32 H. 8. cap. 16. Paragr. 13. it is enafted, * That all Leaſes 
* of any Dwelling-houſe or Shop within this Realm, or any the King's 
« Dominions, made to any Stranger Artificer, or Handicraftman born out 
of the King's Obeiſance, not being Denizen, ſhall be void, and of no 
Effect; and the Perſon. ſo taking ſuch Leaſe forfeits 100. and the Per- 
« ſon letting 1004. more; one Moiety to the King, and the other to him 
chat will ſue for the ſame,” | | 1 
Sand. 1, to Upon this Statute the Caſe was, An Action of Debt was brought upon 
35 450 an Obligation, and upon Oyer demanded of the Condition, it was recited, 
"Kb. "0" and it referred to Indentures, which Indentures were likewiſe recited 
116. S. C. in bac verba; the Indentures were upon a Leaſe of a Houſe in Weſtminſter, 
2 Show, Rep. reſerving Rent with Covenants, Fc. the Defendanc pleaded 32 H. 8. cap. 16. 
135. S. C. and that he was an Alien, Sc. and ſo would avoid the Leaſe and the Rent, 
paves yang on and all the Security; divers Exceptions were taken to this Plea, 1. He 
— Law, has not ſaid where he was an Artificer, but this was over- ruled; for it is a 
perſonal Quality, and ſhall follow the Perſon, and is univerſal. 2. The 
Defendant ought to have ſet forth and pleaded the Indenture; but per Cur”, 
Since the Plaintiff has brought it into Court, as muſt be intended, and fer 
it forth, the Defendant may plead upon it without ſetting it forth again. 
3. The Plea is, that Indentura predifta vacua exiſtit, and this was likewiſe 
over- ruled; for the Law is, that the Indenture and Bond make but one Se- 
curity, and if the Covenant be releaſed before Breach, the Bond will ſigni- 
fy nothing. 4. This appears to be a Meſſuage or Tenement, but he has 
not averred it to be a Manſion- houſe or Shop, according to the Statute ; 
and upon this Point the Court at firſt were divided. Keyling held, that 
| Meſſuagium is Manſum, & quod clare conſtat non debet verificare, Morton: 
Though Meſuagium be a Word of Art, and may be applied to other Things 
by a large Senſe, as to a Barn or Chapel; yet in Propriety it is a Manſion- 
houſe, and ſhall be intended ſo. Twiſden and Myndbam, that it ought to 
have been averred ; for he muſt bring himſelf preciſcly within the Statute, 
eſpecially in ſuch a Caſe as this, where he would avoid his own Contract; 

but afterwards the Defendant had Judgment. 

2 Show. Rep. A ſpecial Verdict found, that the Plaintiff made a Leaſe of a Houle to 
135. Pilk- the Defendant, who was found to be an Alien Artificer, and that this Leaſe 
Flach, but was made by Indenture between the Plaintiff and Defendant, and that there 
no judgment. Was no other Security or Promiſe made by the Defendant; and that the 
Defendant entered, and enjoyed ſo long, for which the Plaintiff brought a 
Quanium meruit; to which the Defendant pleaded Non aſſumpſit; and the 
Matter being found ut ſupra, the Court held, that an Aſumpſit would not 
(c) But per lie. 1. Becauſe this (c) would evade the Statute. 2. A Promiſe in Law 


Cur', There (d) never takes Place where there is an actual Agreement. 
are Other ; 
Ways to evade it; as to make an Agreement for as long as you and I pleaſe, at the Rate of 20 J. per 
Ann. for an Aumpfe will lie thereon ; or, you ſhall! have my Houſe for ſo long as you ani I pleaſe, for 
{o much as it is worth, (4) No ſuch Thing 6 Mod. 131. 
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* An Alien Friend, Merchant, way peo a Statute extend 838 and 
— the King ſhall not have and upon Ouſter he ſnall have 
an Aſſize ;; for the main End and Deſign of the Statute · ſtaple and 
„ Merchant, was to and encourage Trade, by providing a ſure and 
for Merchant Stran as well as Natives, over 
ir Bebts at the Day aſſigned for Payment. . 
Co. th 125 An Abbot, Prior, or Prioreſs 9 "hal haye A real meer 
Palm. 14.8. P. Ar. for any Thing concerni Poſſeſſions or 
TINT tery here in England, becauſe he ſues in his corporate I and not in 
8. F. „ his own Right, to carry the Effects out of the Ki 
Se So an Alien Friend may be an Adminiſtrator,” ſhall have AdminiC- 
Carats tration of Leaſes, as well as 1 Things, becauſe be hath them i an: 
Caſe... | Le gn ens homer Bb own Uſe. 


Cro. Ele . But it has been long doubted, whether an Alien Enemy ſhould maintain 
Owen 45. an Action as Executor; for on the one Hand it is ſaid, that by the Policy 
Wentworth's of the Law, Alien Enemies ſhall not be admitted to Actions to recover 
Office of Exe Effects which may be carried out of the Kingdom, to weaken ourſelves 
cars 5. and enrich the Enemy; and therefore public Utility muſt be preferred to 
Molloy 870. Private Convenience z but on the other Hand it is ſaid, that Effects 
Cro. Hl. hs of the Teſtator are not forfeited to the King by Way of Repriſal, becauſe 
Mo. 431. that they are not the Alien Enemy's, for he is to recover them for others; 
Carter 49, and if the Law allows ſuch Alien Enemies to poſſeſs the Effects as well as 
— an Alien Friend, it muſt allow them Power to recover, ſince in that there 


* 7 is no Difference, and by Conſequence he muſt not be diſabled to ſue for 
them; if it were otherwiſe it would be a Prejudice to the King's Subj | 
who could not recover their Debts from the Alien Executor, y * not 
being able to get in the Aſſets of the Teſtator. 
Salk. 48 If an Alien nemy comes here ſub ſalvo condutin, he may maintain an 
> of 
pl. 1. Action; ſo if an Alien Amy comes hither. in Time of Peace per Licentiam 


Wells and Domini Regis, as the French Proteſtants did, and lives here ſub protectione, 


Williams. and a War afterwards happens between the two Nations, he may maintain 
Ld. Raym. an Action, for ſuing is but a conſequential Right of (5) Protedtion z and 


282. 


Foſt. Cr. Law. therefore an Alien Enemy, that is here in Peace under * 0 ſue 
186. a Bond; aliter of one commorant in his own Country. 
(5) But an 
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4 Inſt, 152. Tf A. is wa as Ambaſſador of the King of Morocco to t . Bae ad 
2 ia by them accepted as an Agent, and there being War between the King of 
Caſe by x 'he Morocco and the King of Spain, the King of Morocco makes a Commiſſion 


Ch. Juſt. Ma- to A. to take ps and their Goods; and the King of England grants 


wor of 0 him Letters of ſafe Conduct as a Publick Miniſter, and the States licenſe 
olls, an 


im to levy Men, to furniſh Ships, &c. and there being a League between 

fo gland and wb and England and the States, and War between Spain 

ty, upon a ” and the States, A - takes at the Canaries a Spaniſh Ship laden nh * 
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A Bill was exhibited in Chancery agaiaſt ohe, then Ambaeſiider at the 2 Vern: 317. 
Court of Spain; an Order was obtained; chat alf Proceedings ſhoald cafe 8 dangten v. 
until his Return from his Embaſſy ; and en Motion to dſcharge tbe Order, Formerly i 10 
it was agreed on Debate, that a Protection lies for an Ambaſſador, quia was held 
Proſecturus, or quia' Maraturus, and that at Law he May caſt an fon — * Predſan” c 

a Year and a Day, and may afrerwardsvenew it if Occaſion continues; ahd kin Niers 
the Court ordered the . 4s for a Neef und, Day, vaſels the r lg. 


Vide Ing. 8. 
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If a foreign Ambaſſador (being Pro-Rex) combi a Crime which is 
contra jus Gentium, as Treaſon, Felon bf. e be Toſes the Priyi, 12 82 7 
lege and Dignity of an Ambaſſador, an 
private Ahen, and is not to be remanded to his Sovereign but of Courtely:” cited. 1 wee. 
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175. Same Rule agreed by the Clans" $6 5' Bald, 48. Hawk, Py E. 31. 18. p. 
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4 Inſt. 153. But in Molloy 141. it is ſaid, that moſt certainly by the Civil Law, his Moveables, which wy | 


accounted an Acceſſion to his Perſon, cannot be ſeized on as a Pledpe, or for Pa ment of Debt, thou 

by Leave of the King or State where he. reſides; for all Coercion ought to be far fram an rv 3 - 
dor, as well that which touches his Neceſſaries as his Perſon ; if therefore he hath contracted a Debt, 
he is to be called upon kindly ; and if he refuſes Payment, Letters of Requeſt are to go to his Maſter, ſo 
that the ſame Courſe may be taken with him as with Debtors in another Territory ; ; and Notice is taken 
of the Opinion of my — Coke, which ſeems to the contrary; ne 3 BOIft: 28. it is agreed by the Ci- 
vilians, that the Ferſon of an Ambaſladogcanuts ng 7 
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But if a Thing be only malum fabi N um by At af ESTES © On . 


Law or Cuſtom of the Realm, and is not malum in ſe jure Gentiu nec M I 48 
contra jus Gentium, an Ambaſſador reliding here: alla be bould Wy ir. tune M 


cited. Rol. 


A * ©" "Rep. 175: The fame Rule HOY the Civilians, 


And now by the 7 Ann. c. 12. it is declared; F That al Writs and Pro- See Forreler 

« ceſſes that wall at any Time be ſued forth or proſecuted, whereby the 281. 
&« Perſon of any Ambaſſador, or other publick Mioiſter of any foreign 
« Prince or State, authorized and received as ſuch b her Maj jeſty, her | 
« Heys or Succeſſors, or the Domeſtick () Servant of any ſuch A baſ. (5) On Mo- 
* {ador, or other publick Miniſter, may be arreſted gr impriſoned, or his me to ſu- 

*« or their Goods or Chattels may be diſtrained, ſeixed or Aen. ſhall be — - 
« deemed and adjudged to be utterly null and voicl. 8 


this Statute, 
the Court 
held, That it was not neceſſary to ſhew that he actually lived in the N bot that he muſt ſhew the 


Nature of his Office, that the Court may judge oſ it; he is not ſuch a one as comes within 
the Deſcription of any of the Statutes againſt Bankrupts, yr ers 200. 2 Str. 7 55 7. Ld Raym. 1524. 


See 10 Mod. 4, 5. Lord Mansfield was clear, that an oficiatidg Land- walter 4 Cuſtom-houſe could 
never be eſteemed a bond Fide ehe of a foreign Miniſter. __ Rep. 401. 


vol. 3 | B b Provided 
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may be puniſhed here as any other Same 85 | 
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149158 | Prone, Thin Mes Merchanr or other” Trader whatſoever within the 
Log Deſevipt ion of any of the Statutes Bankrupts, who hath or ſhall 
+ 04S, hiſelF into the en of any ſuch Ambaſſador or Publick Miniſter, 
Ts” | have or take, ap nner gf Benefit; and that no Perſon hall be 
x againſt as 22 arreſted che Servant of an Ambaſſador or 
«, Feber 1 Virtue of this Act, unleſs the Name of ſuch Ser- 
« vant de firſt regiſtered in the Office of one of the Principal Secretaries of- 
* Feats, and dy ſuch Secretary tranſimitted to the Sheriffs of London und 
Mdaleſar, for the Time being, or their Under - Sheriffs or Depurics, who 
* ſhall upon the Receipt thereof hang up the ſame in ſome 2 lick Place 
* jn their Offices, wheteto all Perſons may reſort and take opies Gereof 
« without Fee or Reward. 
a . + The Perſons who by ſuing out Writs, c. violate this Law, which is 
e declared a publick Act, to be puniſhed at the Diſcretion of the tuo 
«© Chief e and Lord Chancellor, or any two of them.“ 


Abr. Eq. 350. One protefied by the Genoeſe Ambaſſador brought a Bill in Chancery, 
Pl. 4- * and was ordered, tho' after () Anſwer put in, to give (c) Security to anſwer. 
* * of ro the Coſts, in the fame Manner as if he were a Foreigner; becauſe by the above 
172 Starute all Proceſſes againſt Ambaſſadors and their Servants are made void; 
2 Will. Rep. ſo that if the Bill ſhould be diſmiſſed, no Proceſs could iſſue againſt him. 
452. And a 
e Order ſaid to be made by my Lord Comper, after Anſwer put in, Tris. 1709. between Barret and 
Buck. (3) But it has been denied in the Exchegaer. Bunb. Rep. 183. pl. 258. and ſo it has in that 
Court, even before Anſwer, where the Bill was for an Injunction to ſtay the Defendant's Proceedings at 
Law in Ejectment, becauſe the Plaintiff was in a Manner forced into this Court (viz. the Fæchegner) and 
did not come in originally, Bunb. Rep. 272. pl. 349. If the Motion be before Anſwer, the Defen- 
dant will not be ob to put one in, until the Plaintiff * Bond with a Surety to the Senior Six Clerk 
not towards the Cauſe in 40 l. Penalty for anſwering 2 Will. 452. pl. 142. Moſeley 7. 175. 
Pl. 89. (c) A Depoſit in Meney will not be permitted inſtead thereof. Bund. Rep. 35. pl. 53. 
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(A) Of Amendments at Common Law. 839. 

(B) The ſeveral Statutes of Amendment and Jeokall. 90. 

(C) Whether the Statutes of Amendment extend to the 
King, oz to any criminal Pꝛoceedings. 95. 

(D) In what Caſes the Pꝛoceedings in Civil Cauſes are 
amendable, and the Manner thereof, as by amending one 
Part of the Recozd by another: And herein 96. 


1. Of the Original Writ and Proceſs. 96. 
2. Of the Imparlance Roll. 98. 
3. Of the Plea Roll. 99. 
5 4. Of the Jury, Proceſs and Ny Prius Roll. 99. 
5. Of the Verdict. 101. 


E) What Defetts may be amended, oz are aſved after 
Cervfif:; And herein. 101. 7 
| 3 


* FTI 3 ads I" „ * * ati. ..c-ciuoadt 823 _ 
nd. a 8 
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I. Of the Want of ſuffcient Certainty in the Plaintiff's 
Declatation in not ſetting forth his Cauſe. ror. 
2. Of Repugnancy and Surpluſage. 103. - 
3. Of Inſufficiency in the Defendant's Bar. 103. 

4. Of immaterial and informal Iſſues. 103. 


(F) Ot Amending the Judgment. 1. 
(G) At what Time the Amendment mut be made; and 
therein of Recozds removed out of interlo: Courts, and 
paying of Coſts. 107. e N 7 * 
(H) There Reco2ds defaced by Deſign oz Accident will be 
ſet right and amended, 9. ©" 


AY MLA r 4.42. r 
» — 
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* (A) Of Amendments at Common Law. * Page 59. 


T Common Law there was but little Room for Amendments, BN. 
which appears by the ſeveral Statutes of Amendments and Feo--8 Co. 156. 
fails, and likewife by the Conſtitution of the Courts ; for ſays | 
Britton, the Judges are to record the Parols deduced before them 
in Judgment; alſo, ſays he, E. 1. (a) granted to his Juſtices to record the (a) This Or- 
Pleas pleaded before them, but they are not to eraſe their Records, nor — of "> 
amend them, nor record againſt their Inrolment, nor any Way ſuffer their go - 


Records to be a Warrant to juſtify their own Miſdoings. {age * _ 


_ wh Ch. 
Juſt. Ingham, in his Reign, moved with Compaſſion for the Circumſtances of a poor Man — 45 fined 
135. 4d. eraſed the Record, and made it 68. 8d. he was fined 800 Marks. 4 Inſt. 33. 


Hence it appears, that regularly at Common Law, neither falſe Latin, 9 H. 7. 16. 
the Omiſſion of a Word, Syllable or Letter, or other ect or Variance 4 H. 6. 16. 


from the approved and legal Forms, were amendable. | 11 7. 


But out of this general Rule there are the following Exceptions. 1. All 4 — 44 


Miſtakes were amendable the ſame Term, becauſe it is a Roll of chat Term, Blackmo;e', 
and ſo in the Breaſt of the Court during the whole Term, and then a new Caſe. 
Roll might be brought in the Cauſe, and conſequently the fame Roll may Salk. 49. 
be amended. | a 6 Mod. 274. | 
That Part of the Count which records the Writ was amendable at s Co. 156. b. 
Common Law, though of a ſubſequent Term; becauſe the Recording the 7 H. 6. 45. 
Writ was Surpluſage, and the Judges were not to record againſt a former Aw _ 
Record. 7 
An Eſſoin, if the Plaintiff's Name were miſtaken, or an Eſſoin was _ * 
made as Guardian, when there was no Guardian in the Writ, this was . 
amendable at Common Law, becauſe ſuch an Effoin was contrary to the ment 7, 61. 


Writ, and conſequently ao Inrolment of it would contradict a former Bro. Amend- 
Writ, - 2 ment 26. 


Contiauances could be amended at Common Law; as where A. brought | 
a Bill againſt B. who vouched C who entred into Warranty, and pleaded 8 Co. 156. 
to Iſſue a Venire Facias, and a Jura?” inter A. and B. was put in, which b. 

Jurat” ought to have been between 4. and C. and becauſe it appeared by Rol- Abr. 
the Record of the Iſſue, and the Award of the Venire Facias, and the Venire 1. 

itſelf, that the Jura?” ought to have been between 4. and C. this was Eliz. 619. 

amended, otherwiſe it would be an Inrolment againſt a former Record. Stile. 339. 


Yelv. 155. 
2 Mod. 316. 12 Med. 8, 684. Stra. 139. 2 Stra. 734. 2 Ld. Raym. 1441. 2 be, Ko 
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ü ided, That no Merchant or other Trader whatſoever within 
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1100 ) «« 
TP. .” ed againſt as having arreſted the Servant of an Ambaſſador or 
« Publick Miniſter, by Virtue of this Act, unleſs the Name of ſuch Ser- 
% vat be firſt regiſtered in the Office of one of the Principal Secretaries of 
State, and by ſuch Secretary tranſmitted to the Sheriffs of London and 
„ Middleſex, for the Lime being, or their Under-Sheriffs or Depurics, who. 
* ſhall upon the Receipt thereof hang up the ſame in ſome publick Place 
j their Offices, whereto all Perſons may reſort and take Copies thereof 

« without Fee or Reward. | 
e The Perſons who by ſuing out Writs, Sc. violate this Law, which is 
te declared a publick Act, to be puniſhed at the Diſcretion of the tuo 

Chief Juſtices and Lord Chancellor, or any two of them.“ 


Abr. Eq. 350. One proteted by the Geneeſe Ambaſſador brought a Bill in Chancery, 
Pl. 4- Good- and was ordered, tho? afrer (3) Anſwer put in, to give (c) Security to anſwer 
.- _ * the Coſts, inthe ſame Manner as if he were a Foreigner; becauſe by the above 

Statute all Proceſſes againſt Ambaſſadors and their Servants are made void; 


172 E . . . . . . * 

2 Will. Rep. ſo that if the Bill ſhould be diſmiſſed, no Proceſs could iffue againſt him. 
452, Anda 0 | 

ike Order ſaid to be made by my Lord Cenoper, after Anſwer put in, Trin. 1709. between Barret and 
Buck. (65) But it has been denied in the Exchegaer. Bunb. Rep. 183. pl. 258. and ſo it has in that 
Court, even before Anſwer, where the Bill was for an Injunction to ſtay the Defendant's Proceedings at 
Law in Ejectment, becauſe the Plaintiff was in a Manner forced into this Court (viz. the Exchequer) and 
did not come in originally, Bunb. Rep. 272. pl. 349. If the Motion be before Anſwer, the Defen- 
dant will not be obliged to put one in, until the Plainuff give Bond with a Surety to the Senior Six Clerk 
not towards the Cauſe in 407. Penalty for anſwering Coſts, 2 Will. 45 > ou 142. Moſeley 7. 175. 
«pl. 89. (e) A Depoſit in Meney will not be permitted inſtead thereof. Bunb. Rep. 35. pl. 53. 


50 ee 38 into the Service of any ſu 
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(A) Of Amendments at Common Law, 89. 

(B) The ſeveral Statutes of Amendment and Jeofafl. 90. 

(C) Whether the Statutes of Amendment extend to the 
King, oz to any criminal Pꝛoceedings. 95. 

(D) In what Caſes the Pꝛoceedings in Civil Cauſes are 
amendable, and the Manner thereof, as by amending one 
Part of the Recozd by another: And herein 96. 


1, Of the Original Writ and Proceſs. 96. 
2. Of the Imparlance Roll. 98. 
3. Of the Plea Roll. 99. 3 
8 4. Of the Jury, Proceſs and Ny Prius Roll. 99. 
5. Of the Verdict. 101. 


(E) What Defets may be amended, oz are afved after 
Cervfit; And herein. 101. 5 
i I, 


Amendment and Jeofati, 


* 
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1. Of the Want of ſufficient Certainty" in the | Plaiif's 
2 ee ee Toith his Cauſe. 101. 
. Of Repugnancy and Surpluſage. 102. 
3. Of Inſufficiency in the Defendant's Bar. 103. 
4. Of immaterial and informal Iſſues. wh 


) Df Amending the Judgment. 105. | 
(G) At what Time rhe Amendment mutt be made; and 
therein of Recozds removed out of (nferſo2 Courts, and 
paping of Coſts. 107. | 
(Ii) dubere Recozds defaced by Deſign 02 Accivent will be 
ſet right and amended, 1 


i . Py 8 4 
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* (A) Df 2 Amendments at common Law. Page 8g 


T common Law'there was" but links Rom for ae ee, 
A which appears by the ſeveral Statutes of Amendments and Jeo- 8 Co. 156. 


fails, and likewife by the Conſtitution of the Courts; for ſays 

Britton, the Judges are to record the Parols deduced before them 
in Judgment; alſo, ſays he, * 1. (a) granted to his Juſtices to record the (a) This Or- 
Pleas pleaded before them, but they are not to eraſe their Records, nor * of 
amend them, nor record againſt their Inrolment, nor any Way ſuffer their © 3001 * 


Records to be a Warrant to juſtify their own Miſdoings. ved, 4 _ | 


hen Ch, 
Juſt, Ingham, in his Reign, moved with Compaſſion for the Circumſtances of a poor Man hs Was —_— 


135. 4d. eraſed the Record, and made it 68. 8d. Feen dern. 800 Marks. 4 Iaſt. 255. 


Hence it appears, that regularly at Common Law, neither falſe Latin, 9 h 7: 16. 
the Omiſſion of a Word, Syllable or Letter, or other Defect or Variance * 6. 16. 
from the approved and legal Forms, were amendable. 2% * 105. . 

But out of this general Rule there are che following Exceptions. 1. All, 1 
Miſtakes were amendable the ſame Term, becauſe it is a Roll of that Term, AL ALD 
and ſo in the Breaſt of the Court during the whole Term, and then a new Caſe. 

Roll might be brought in the Cauſe, and conſequently the ſame Roll may Salk. 49. 
be amended. 6 Mod. 254. 

That Part of the Count which records the Writ was amendable at 8 Co. 1 56. J. 

Common Law, though of a ſubſequent Term; becauſe the Recording the 7 H. 6. 45. 


Writ was Surpluſage, and the Judges were not to record againſt a former 774 Cro. 
Record. Car. 144. 


An Eſſoin, if the Plaintiff's Name were miſtaken, or or an Eſſoin was Saud. . 
made as Guardian, when there was no Guardian in the Writ, this was . 
a mendable at Common Law, becauſe ſuch an Effoin was contrary to the ment 7, 61. 
Writ, and conſequently ao Inrolment of it would contradict a former Bro. Amend- 
Writ. .. ment 26. 

Continuances could be amended at Common Law; as where A. brought | 
a Bill againſt B. who vouched C who entred into Warranty, and pleaded 8 Co. 156. 
to Iſſue a Venire Facias, and a Jura?” inter A. and B. was put in, which b. 

Jurat' ought to have been between A. and C. and becauſe ＋ peared by Rol. Abe. 
the Record of the Iſſue, and the Award of the Venire Facias, * the Venire 12 
itſelf, that the Jurat ought to have been between A. and C. this was Eliz. 619. 
amended, otherwiſe it would be an Inrolment againſt a former Record, Stile. 339. 


I 
2 Mod. 316. 12 Mod. 8, 684. Stra. 139. 2 Stra. 734. 2 Ld. Raym. 1441, 2 "ha oh 
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8 Co. 135. In che Caſe of the King the Wric was amendable where: the Fault was 
H e, in the Form, as in, a Qyare Jmpedic brought by the King, the Writ was 
4 42 Preſentere inſtead of . Raa it was amended ; for it could not 
95.) be intended that the original Inſtitution of the Court was to deſtroy or 

leſſen the Prerogative of the Rig ot | 


| =X. 7 £ 2 rn „„ eee 
* * a * . * 


ige g (B) The ſeveral Statutes of Amendment and 


HE tying down the Courts ſo ſtrictly not to alter their Records after 

the firſt Term was found very inconyenient, and many Judgments 

N were reverſed by the Miſpriſion of Clerks, c. Wherefore it was enacted, 

„% By 14 Ed. 3. cap. 6. That by the Miſpriſion of a Clerk in any Place 

* whereſoever it be, no Proceſs ſhall be annulled or diſcontinued by mil- - 

(a) The * taking in Writing (a) one Syllable, or one Letter too much or too little, 
Judges con- 46 but as ſoon as the Thing is perceived by Challenge of the Party, or in 


| _—_ 2 A other Manner, it ſhall be haſtily amended in due Form, without giving 


vourably ſor Advantage to the Party that challengeth the ſame becauſe of ſuch Mil- 
the Suitors, ** priſion.“ N n | 5 

that they ex- > | 
tended it to a Word, 8 Co. 158. a. But they wete not agreed whether they could make theſe Amend- 
ments as well after Judgment as before, 8 Co. 157. b. which occaſioned the 9 H. 5. c. 4. by which it is 
declared, That the Judges ſhall have the ſame Power as well after as before Judgment, as long as the Re- 
cord or Proceſs is before them ; and this Statute is confirmed by 4 H. 6. c. 3. with an Exception, that it 
ſhall not extend to Proceſs on Qutlawry,. or to Records, or Froceſſes in Malu. But according to 
2 Sand. 40. this laſt Exception, and the like Exception in 8 H. 6. c. 15. ſeem to be annulled by the 
Statute of 27 H. 8. c. 26. by which it is enadted, That the Laws of Zag/and ſhall be uſed, practiſed and 
executed in Wales, * | * 


— 


A 


8 Co. 157. 2. Though theſe Statutes gave the Judges a greater Power than they had 
An — — before, yet it was found that they were too much crampt, having Autho- 
= "as rity to amend nothing but Proceſſes, which they did not conſtrue in a large 
thereof, not Signification, ſo as to comprehend. the whole Proceedings, but confined it 
included to the Meſne Proceſs and Jury Proceſs : Wherefore to enlarge the Autho- 
within the rity of the Courts, ag it of 
l « By the 8 H. 6. cap. 12. it is enacted, That for Error aſſigned in any 
s Mod. 314. Records, Proceſs, or Warrant of Attorney, Original Writ, or Judicial 
12 Mod, 31, „Panel or Return, by Razing or Iaterlining, or by Addition, Subſtrac- 
$3» 194,523» „ tion, or Diminution of Words, Letters, Titles, Sc. no Judgment or 
. m. %. Record ſhall be reverſed or annulled, but the Judges, in any Record, 
405, 3 % Proceſs, Word, Plea, Warrant of Attorney, Writ, Panel or Return in 
2 Ld. Raym. Affirmance of Judgment, may amend all that which to them ſeems to 
1179, 1284, „ be the Miſpriſion of the Clerk, (except Appeals, Indictments of Trea- 
1295. « ſon, Felony and Outlawries of the ſame) and the Subſtance of the proper 
Names, Surnames and Additions left out in Originals and Exigents, con- 
&« trary to the 1 H. 5. c. 5. and other Writs containing Proclamation, and 
« if certified defective, the Parties in Affirmance of Judgment may alledge 
& the Variance between the Record and Certificate, and if found and cer- 
„ tified it ſhall be amended, . | 
% By the 8 H. 6. cap. 15. The Judges in any Records or Proceſſes be- 
fore them, by Error or otherways, or in Returns of Sheriffs, Coroners, 
_* Baijliffs of Franchiſes, or others, may amend the Miſpriſion of the 
* Clerks of the Courts, or of the Sheriffs, Coroners, their Clerks and other 
* Officers whatſoever, in Writing a Letter or Syllable too much or too 
1+...” | 
As theſe Statutes extended only to what the Juſtices ſhould interpret the 
Miſpriſion of their Clerks and other Officers, it was found by Experience, 


4 th at 


— ——ñ¹j—b 8 ** — — — | nnr 
Amendment and Jeofail. . 

that wary juſt Cauſes were-overthrown for Want of Form, not aided by - 
any of theſe Statutes, though they were good in Subſtance: Whetefore for 
further Relief of Suitors, | | | 


»The 32 H. 8. cap. 30. enafts, “ That if (a) any Iſſue be (3) tried Page qa 
(c) by the Oath of twelve Men, for the (d) Party Plaintiff or Deman- 
% dant; or for the Party Tenant or Defendant, in any Courts of Record; te <> Wai 

+ Judgment ſhall be given, any Miſpleading, Lack of Colour, inſufficient 32 
Pleading or Jeofail, any Miſcontinuance or (e) (f) (g) (S) Diſcontinu- and exad 

* ance or (i) Miſconveying of (t) (/) Proceſs, Misjoining of the Iſſue; Collector has 
© (m) Lack of Warrant of Attorney of the Party (a) againſt whom the the following 

<« Tue ſhall be tried, or other Negligence of the Parties, their Counſellors — * 

44 or Attornies, and the Judgment Rand according to the ſaid Ver- 3. 
dict, without Reverſal. | 

| Iſſue upon 


(a) But yer an 
the vi mi is not within the AQ; but it muſt be one joined u the ſpecial Matter alledged. 
N 599. and vid Sand. 81, 82. (6) Bat if in Replevin the Plaintiff is nonſuit after Bvidence, 
and the Jury aſſeſs Damages for the Avowant, this is Bo Trial within the AQ ; for the Enquiry of the 
Jury is only in Nature of an Office of Inquelt. Cro. Elis. 339. adjudged, 412. adjudged, and wide 
Goulf. 49. Hob. 69. (c) So that an Iſſue upon Nal tie Record is not within the Act. 11 Co. 8. 4. 
ro. Jac. 304. WE In Treſpaſs againſt A. and BB. 4. 14 Not guilty, and B. confeſſes the Ac- 
tion, and a Writ of Enquiry is —. upon the Roll, but after yaoad B. there is no Continuance entered, 
and after the Iſiue is found for the Plaintiff, admitting there is a Diſcontinuance guoad B. yet it is aided 
by the Statute ; for B. was Party to the O riginal, and 3s privy to the Verdict, being liable to the Damages. 
Sir John Haydon's Caſe, 11 Co. 6. b. adjudged. Rol. Rep. 31. adjudged, and wide Cro, Jac. 304. and wide 
Cro, Car. 31 3.—But an Iſſue between the dant and Vouchee, is not within'the Act. And 26, Kelw. 
207. b. 5 Co. 37. b. 11 Co. 6. b. but per Hob. 281. this opinion is queſtioned, it not being ſaid Party to 
the Original, (e) If as to Part the Defendant joins Iſſue, but ſays nothing as tothe reſt, and this l 
is found for the Plaintiff, he ſhall have Judgment. Gemerſal and — 11 Co. 6. b. 2 Leen: 194; 
Godb. 55. So Rol. Rep. 161, Cro, Jac. 353. Hob. 187. 3 Lev. 39. and wide en 109. Boulſt. 25. Cart. 
51,—Butif the Matter is pleaded to the whole, though in Fact but in Anſwer to Part, this is a bad Plea, 
and not helped by the Statute, Ward: 331. ) This extends as well to thoſe on the Part of the Plaintiff 
as on the Part of the Defendant. Rol. Rep. 161. (g) Diſcontinuances after, as well as thoſe before Ver- 
dict, are within this Act. Cro. Eliz. 489. Cro. Jac. 528. and wide Cro, Car, 236. Cro. Jac, #11. Cro. El. 
320. ) Diſcontinuances are helped by the Statute, but not imperfett Verdicts. 2 Leon. 196. Cro. El. 
133. Godb. 57. 3 Lev. 55. (i) But if upon an Information of Perjury the Court aw a Subpana 
againſt the Defendant, this is not a Miſconveying but a diſorderly Proceſs, and not aided by the Statute. 

opliff and Waller, And 48 adjudged, Kelw. 214. adjudged, and there faid this is, no more helped by the 
Statute, than if in Zje&4ment the Court ſhould award a Petit Cape, or in a real Action a Diſtreſs or Attachment; 
for ſuch Diſorders were never intended to be redreſſed by the Statute, and vide Cro. Jac. 89. where one Pro- 
ceſs does not warrant the other,—$o when a Yexire is awarded to a wrong Officer, and he returns it, and 
thereupon a Trial is bad, this is a Mis-trial, and not helped. Brownl. 134. Cro. El. 574, 686. Moor 
356. pl. 482. Yelv. 15. 5 Co. 36. b.— But that M's-trials,. as where the /eaue was awarded of a wrong 
Place, c. were not aided by this Statute, wide Cro. El. 468. Goulſ. 38. Winch 69. 4 Leon. 85. Cro. 
Jac. 647. Lit. Rep. 365. Moor 91. pl. 212. Kelw. 212. 5 Co. 36. b. (4) But if there be any Defect 
in an Original, or in the Return thereof, it is not helped by this AQ. Kelw. 207, Aud. 27. (1) At if a 
Diftringas is awarded where it ſhould be an Habeas Corpora. Savil 37. (m) Vid Leon, 175. Cro. El. 145, 
153. Where the Entry was, that the Defendant obtulir /e per Higgens Attor /aum, without ſhewing his 
Chriſtian Name; and it was argued that it was helped by this Statute z and in Cro. El. 153. it was ſaid 
that if there were any Warrant of Attorney, and his Name appears, then it may be amended by it; but 
for this vide Rol. Abr. 289. Leon. 175. and wide 18 El. c. 14. by which a Proviſion is made againſt the 
Want of any Warrant of Attorney. (=) Bot if the Judgment is not given upon the Verdict, it is not 
within the Ad; as in Debt againſt an Heir upon the Bond of his Anceſtor, he pleads Riens per Deſcent, 
except twenty Acres in D. and the Plaintiff replies he hath more in 8. upon which they are at Iſſue 3 
and it is found for the Defendant, but the Plaintiff takes Judgment upon the Confeſſion of the Aﬀets. 
Mellineux and Mollineux, Velv. 169. reverſed by Reaſon of a Diſcontinuance z Cro, Jac. 236. reverſed 
accordingly, and ſaid the Statute muſt be intended where the Verdict is the Occaſion of the Judgment, 
and wide Cro, Jac. 211. Cro. El. 339, 412- | | | 


_— 


This Statute, though much more extenſive than the others, and though 
it very much enlarged the Authority of the Judges in Amendments in Miſ- 
takes, yet it remedied no Omiſſion but one, which was the Party's own 
Neglect, in not filing his Warrant, which ſhould not after Verdict preju- 
dice the Right of the Party that had prevailed ; therefore to remedy the 
Omiſſions which the prevailing Party might have been guilty of, as well 
as the other Side, 8 | e 

Vol. I. C e * By 


W 


— — 


NW. — 
— _— 


> wa — — 


22 — 2 


Lee 
* wy =_ ni Aw — 
* " * * 
„* — 


, tg ee 
TEE 


— 


— — * n 
= * * 


— — — 02 2 — — — 
Amendment and Yeofail. 


7 page 92 y che 18 El. cap. 14. it is enacted, «© That after Verdict given in any 


— — „ 


(a) Bot if in © Aon, Sur. Bill, Plainr or Demand in apy Court of Record, Judgment 


Treſpaſs a- . (4) thereupon ſhall not be ſtayed or reverſed for want of Form touching 
gflaſt f. B. © falſe Latin or Variance from the Regiſter, or (5) other Faults in Form, in 
andC, 4, © any Writ Original or Judicial, Count, Declaration, Plaint, Bill, Suit or 
. or (c) (4) want of any Writ (e) Original of Judicial, or by 
Fedder reaſon of (f) any (g) imperfect or (b) inſufficient” (#) Return of any 
him, but a- Sheriff or other Officer, or for want of any Warrant of Attorney, or for 
gainſt the o- any Fault in Proceſs, upon or after any Aid Prier and Voucher.“ 
ther two, | | F- 1 
there is Judgment by Default, the want of an Original may be aſſigned ſor Error; for the Verdict being found 
for A. he is out of the Caſe, and it is as if the Ad ion had been brought againſt the other two only ; but 
if the Verdict had been for the Plaintiff, the want of the Original uad the other had been cured, 1 Lev. 
£10, (6) But the Omiſſion of wi & armis in a Declaration of Treſpaſs is Subſtance, becauſe that is the 
Inducement for the King's Fine, Cro. Car. 407. March 140. Cro. Jac. 443, 526, 536. but wide Cro. 
Jac. 130. 2 Rol. Rep. 285.,—S0 is the Aſſigament of a Breach upon a Recognizance for good Behaviour. 
Cro. Jac. 412 () Leon. 30, 31. Vide where the Original was determined and not revived. (4) AU 
ill Writ in Subſtance, or a good Writ which warrants not the Declaration, is not aided by the Statute. 
Cro El. 722. Goulſ 126. Yelv. 108, Sid. 84. 5 Co. 35. b. 3 Bulſt. 224. Rol. Rep. 432,— 
When the Variance is ſuch that it ſhall b en as no Original. Cro. El. 204. Hob. 251. Cro. Jac. 654. 
655+ Cro. Car. 427 'Cro, El. 286. 3 Mod. 136. Ld. Raym. 4, 411, 1209, 1220. 8 Mod. 243. 10 Mod. 
19, 69, 70, 318, 368. 11 Mod. 68. pl. 3. 171. 230, 240. 2. 12 Mod, 235. Fitzg. 96. Hardes 333, 
34+ 335, 347, 361. 2 Barnes 381. Stra. 231. 310. pl. 14. 2 2 Ld. Raym. 1515. 2Stra. 889, 892. 
121 K. B. 127, 364, 418. 2 Stra gog, 933. 2 Barnard, K. B. 55. 2 Rol. Rep. 382. 5 Co. 37. b. 
hut not ſo where the vitious Writ is certified to be the Writ upon which the Proceedings were, and that 
there is no other. Cre Jac. 185, 479, 664, 675. Palm. 428. Brownl. 96, 97. Cro, Car. 272, 281. Jones 
- Latch, 116 Yelv. 109, —Bet where it appears there was a Original, no Averment ſhall be 
taken that the Proceedings were on the vitious one. 2 97. Palm. 428.—And in Ejedment, Where 
the Declaration recited-the Original to be Summonitzs off, ing * upon the File, the Court would 
not intend a vious one; but that there was a good one, which is 16| ; and that the Plaintiff's Cletk 
miſtook in the Recital thereof. Redman and Exdoigh, Sand. 317. Ld. Raym. 565, 1058, 1066. 
Barnes 14.—80 the want of a Yenire, Diftringas, &c. is aided, but not a vitious one; and where a vitious 
one ſhall be taken as one, wide Cro. El. 483. Owen 59. Moor 465. Noy 57. Moor 684. pl.944. and 
vide Cro. El. 215, 257, 259, 422, 433, 781. Cro. Jac. 65, 162, 396. Cro. Car. go. Moor 402. 
pl. 535, 623. pl. 852, 696. pl. 967. Godb. 194. Leon. 329. Bulft. 130, 131. 3 Bulſt. 190. Brown]. 
78, 99. Yelv. 69. Rol. Rep. 22. Stile 8, 483. March 26. 2 Rol. Rep. 285. (e) The want of 
a Bill on the File, which is in the Nature of an Original, is aided by the Equity of this Act. Hob. 130, 
134. 264, 292. Jones 304. Cro. Car. 282. Stile 91. — and Cro. Jac. 91. to the contrary is not 
Law. — Quere of the want of a Plaiut in inferior Courts; but however an erroneous Plaint is not helped. 
Cro. Jac. 108, 109. Stile 175. Rol. Rep. 338. ) But if there be no Return, as if the Writ be 
Album bre ve, or the Name of the Sheriff not indorſed, this is not helped. Rol. Rep. 295. 5 Co. qr. 
Cro. El. 310, 50g. Yelv. 110. Cro. Jac. 188, 189. (g) Vid Stile 91. 2 Rol. Rep. 247. In the 
Return of the Yerire, the Words Qurlibet Furatorum per Plegiat were wanting ; and Cro. Jac. 5 34. per Cu- 
riam, it was held not as # Blank or no Return, but as an inſufficient one, and helped. 2 Rol. Rep. 87. ad- 
judged, beeauſs by the Appearance of the Jurors it was ſalved, and faid it was not like Dr. Huf's Caſe, 
where Pledges were wanting upon an Original, which vide 3 Bulſt. 275, 276, c. Rol. Rep. 445, 445, 
447. Cro. Jac. 414. where it is ſaid, that trot finding Pledges upon an Original is merely the Neglect of 
the Party, and fe nothelped.—If a re is awarded to the Coroners, and returned by two of them only; 
whereas at the Time of the Award and Return thereof there were two more, this is only a Mis-return, and 
aided. Lamb and Wiſeman, Cro. Jac. 383. adjudged. Hob. 70. adjudged; and yet if one Sheriff of London 
makes a Rerarw without the other, this ts not helped, being no Return at all; for they make but one Offi- 
cer; and che Court knows that one Sheriff there is two Perſons, Hob. 70. (65) Upon the Return of a 
Venire de meditate Linguæ, it did not appear which were Denizens, and which Aliens. Cro. El. 841. per 
Curiam, It is ar» inſufficient Return, and aided by the Statute. Upon the Yerxire twenty-three only were 
returned, but the HabeasCorpora was awarded againſt the twenty-three and 4. and eleven of the other and 
A. were {warn and tried the Cauſe. Fines and North, Jones 302. adjudged, it was not helped; for 4. was 
not returned by the Sheriff, Cro. Jac. 278. 5 Co: 36. b. 37. a. Cro. El. 194. Browul. 274. Jones 
357. and wide Sid. 65,—So.if the Trial had been by eleven of the twenty three, and one of the Tale. 
de Circumſtantibus, Sankill and Stocker, Cro. Car. 223. adjudged er Curiam cont. Croke, Jones 245. but 
wide Brownl. 274. where it was adjudged according to the Opinion of Crote, wide Latch 54. but if 
twenty-five are returned, and the twenty-fifth is ſworn, and tries the Cauſe, it is not helped, becauſe a 
Mis-trial, Cro, Jac. 647. but if tried by twelve of the other, it is helped. Cro. Jac. 647. This was 
before 48 were returned on the Pannel. (i) In a Scire Facias upon a Recognizance againſt the Heirs 
and Ter-tenants of the Conuxor, the Sheriff returns J. S. Ter-tenant, but ſays nothing as to the Heir, 
and J. S. pleads to lffur, and it is found againſt him, Cro. Car. 295. adjudged by three Judges againit 
Crote, that qugad the Heir, there being no Return, it is not helped by the Statute ; but per Croke, the De- 
fendant having pleaded to Iſſue, and that being found againſt him, he ſhall not now take Agee 
of the Heir's not being returned ſummoned, and Cro. Car. 312, 313. it was adjudged for the Plaintiff, 


becauſe quod the Heir, it was only a Diſcontinuance, which is aided by the 32 H. 8. c. 30. Jones 
319. adjudged, | 


Thele 


»* * 
| ? | 


4 + —— — — » - —_—_ 
* "4 1 2 r * = OY — PO I CO" ll. tt. a ammunition — WF „ ** 
_ — 


— 


- - of 


mendment and Jeokatl. 


and Omiſſions not included in the former. 25. 1 rene 
the 21 Fac. 1. cap. 13, it is enadted, © That after Verdict for Plain. 
« tiff or Demandant, Defendant or Tenant, Baily in Aſſiſe, Vouchee, Praice 
« in A or Tenant by 75 in any Action, Suit, Bill, Plaint or De- 
mund, in any Court of Record, Judgment thereupon ſhall not be ſtayed = 
or reverſed for any Variance, in Form only, between the Original or 
« Bill, and the Declaration, Plaint and Demand, or for (a) Lack of the () Sid. 61. 
« Averment of any Life, fo it be proved they are living, ot becauls the (4) Cro. Car. 
_ « Venire, Habeas Corpora or Diſftringas was awarded to a wrong Officer 17,162,284, 
% any inſufficient uggeltion, or (3) for that the Vilne is in (e) ſome Part 480. 
" El ſued out of more or fewer Places (a) than it ought to — _ 
<< be, ſo as ſome one Place be right named, or for miſ-naming any of the 206. 
« Jurbrs in (e) Surname or Audition, in any of the Writs, or Returns thereof, Raym. 67. 
« {0 as they be proved to be the ſaine as were meant to be returned; or (0 Tk 80. 
« fot that there is nb Return upon oy of the Writs, ſo * Panel be Wh e 
t returned and annexed thereto z or ep ar the Sheriff or other Officer's Venue ariſes 
% Name is not ſet to the Return of ſuch Writ, ſo as it appear by Proof from ſeveral. 
the Writ was teturned by him; or (F) for that the Plaintiff in Eject- Places, and 
„ ment, or ocher Perſonal Aion, being under Age; appedred by Attor- Pe u 
« hey, and the Verdict paſſed for him.” | | 245 named, 
EET | men alt de, gud 3 43445 Sid. 20,—— 
ut if it ariſes from ſeveral Places, thopgh in ſeveral Counties, and it is tried by one only» it is helped: 
2 Lev. 128. per Hale. (4) By the Opinion of the ter Part of the Judges, where by particular 
Cuſtom a Trial way to be De viciam of the four Wards next,adjoining, and the Yenire is awarded De 
 wicingt' of two of them only, it is helped by the Statyte, 2 Sand, 458, Bat Sanders dubitavit, whe- 
ther it ſhould extend to aid any Proceedings except ſuch as were according to the Courſe of the Com- 
mon Law. (e) But this.extends not to any Mitel in the Chriſtian Name, Cro. Car. 202. (V] Stile 
216, * 248. per Roll. Ch. J. If the Party appear by Attorney, where he ought to 
dian, it is Error, and not helped by this Statute. , Danv, Abr. 2 V. Tit, Frrer, fo, 12, pl. 13. 
and Rolls Abr. 1. V. 747; pl. 13. 8. C. where he ſays the Judgment was reverſed, becauſe the Party 
Plaintiff ap in Perſon; See 2 Sand. 212, 213. and Com. os: V. 171. It ſeems the general 
is 


Opinion, that when the Plaintiff appears by Attorney, unleſs it ed in Abatement, it is cured 
after Verdict for him, by the Stat. 21 Jac, 1. c. 13. 


| the Words being expreſs. The Caſes in the Books 
centra (except that in Stiles) were bifore the Statute, | 


The main Deſigri of this Statute was to help any Miſtake in the Jury Pro 
ceſs, but there were ſeveral Thitigs fill to i vetal others to 
be adjudged Form, which were always conſtrued to be Matters of Subſtance, 


and conſequently not aided by any of the former Statutes; wherefore the 16 1 Vent. 200- 


& r7 Car. 2. was made, the Act which Twi/dew called The Omniporent AF. 


By the (a) 16 & 17 Car. 2. cap. 8. it is enaQted, © Thar after Verdict () This At | 


* it any Action, Suit, Bill or Demand, in the Courts of Record at J/gf- wa only for 
©. minſter, County Palatine of Chefter or Durbam, or of the Great Seſſions pur i, made 
in Wales, Judgment thereupon ſhall not be ſtayed or reverſed for Want perpetual + 
% of Form or Pledges [Sheriff's Name] returned upon the Original, or for 2: 2 23 Cr. 
« Want of Pledges upon any Bin or Declaration, or for Want of a © + 

« Profert in curis of any Deed, or of Letters Teſtamentory, or of Ad- 
< miniſtration, or for the Omiſſion of vi & armis, or contra pacem, or for 
„the Miſtake of the Chriftian or Surname of either Party, Sums, Day, 
„Month or Year, in any Bill, Declaration and Pleadinig, being right 
„ in any Writ, Plaint, Roll or Record preceeding, or in the ſame, to 
© which the Plaintiff might have demurred and ſhewed the fame for 
« Cauſe, or for Want of boc paratus eſt verificare, or bot paratus eſt verificare 
per recordum, or prout patet per rerordum; or for that there is no right Ve- 
I | | nue; 


5 b | an — — . "ru | 
d Theſe Statutes were extended'only to the Courts above, but the fubſe- » Page 93 
quent Statutes extend to all Courts of Record, and remedy ſeveral Defects : Sand. 288. 
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Amendment and Jeokail. 


— — —— 


i nue! ſo ad a Trial was by a Jury of the (3) proper County or Place (c) 


: 


Page 94 «+ ® where the (d) Action is laid ; nor ſhall any Judgment after Verdict, 
« Confeſſion by Cognovit Adionem or Relifa Veriſicatione, be reverſed for 


Want of a Miſericordia or a Capiatur, or becauſe one is entered for the 


(% Bat this “ other; nor for that Idee conceſſum et per curiam is entered for Ideo conſide- 


exrends not « yam oft, fc. ot for that the Increaſe of Coſts after Verdict in an Actio 


to any Trial 4 or upon a Nonſuit in Replevin, are not Entered to be at the Requeſt of 
7 1 an « the Party for whom the Judgment was given, nor by Reaſon that the 


od. 37, 99. Coſts in any Judgment whatſoever, are not entered to be by Conſent of 
8 Mod, 226, „ the Plaintiff; and that all ſuch Omiſſions, Variances and Defects, and 
239, 380- (e) other Matters of like Nature, not being againſt the Right of the 


prog 5+ « Matter of the Suit, nor whereby the Iſſue or Trial are altered, ſhall be 


12 Mod. 71, ** amended where ſuch Judgments are or ſhall be removed by Writ of 
322, 349» © Error.” . 8 | 
371, 408, 22 . 
494. Comyn. 55s. Stra. 313. 2 Stra. 1011, 2 Mod. 24. (e) In Debt upon a Bond in London, 
conditioned for the Performance of Covenants, one of which was for. the Enjoyment of Shrub-walk, in 
the Foreſt of . in Com. V. and the Defendant pleaded, Performance generally; and the Plaintiff re- 
plied, That the Earl of N. having Title by Grant, &c. entered ouſted him; and the Defendant 
pleaded the Earl of V. had no Title; and thereupon Iſſue was joined, and tried by a Yi/ne of Shrub- 
walt, and found for the Plaintiff ; and though no Viſus could ariſe of the Walk, and it could not be in- 
tended a Vill, being only collaterally alledged as a Thing granted, and not as a Place where any Fact 
was done, yet being tried by a Jury of the County where the — of the Iſſue aroſe, Stirt and Bates, 
Lev. 207. it was adjudged for the Plaintiff by three Judges cos Tuiſden, who (aid it was not within 
the Words, and being a new Law, it ſhould not be taken according to the Intent, againſt the Words; 
and after, Error was brought; but the Parties agreed, the Defendant making the Plaintiff Satisfaction. 
Sid. 326. adjudged fer totam Cur' præter Twwiſden, though objected, the Actionbeing laid in Londen, the Iſſue 
ſhould have been there tried, unleſs ſome other Place had been ſhewed in the Record; and vide I Lev. 122. 
(d) The Plaintiff declared that the Defendant ah London ſaid of the Plaintiff, That be had ſtole Plate 
at Oxford ; and the Defendant juſtified that he did ſteal Plate at Oxford, per quod he ſpoke the Words at 
London; and the Plaintiff replied, De injuria ſua propria, Wc. and thereupon Iſſue was joined and tried 
in London, and found for the Plaintiff; and though it was adjudged, that the only Point in Iſſue was, 
Whether the Felony was committed, which was triable at Oxford, yet the Plaintiff had Judgment. Croft 
and Boite, Sand 247, 248. by three Judges, who ſaid, that the Iſſue being tried by a Jury of the proper 
County, it was within the expreſs Words of the Statute ; but Twwi/den forment cont”; and by the n 
Judgment was given not only againſt the Opinion of Twiſden, but of ſeveral others, as he was informed; 
and being of Counſel with the Defendant, he agreed the Meaning of the Statute was, that the Iſſue ſhould 
be tried in the proper County where it ariſes, elſe it would be impoſſible, by any Plea, to remove the Trial 
from the County where the Action is laid. Raym. 181. adjudged, that it was 3 by the Statute; but 
ſaid that the Defendant might have demurred upon it. 2 Keb. 496. adjudged, Vent. 263. cited, to be 
adjudged ; ſo Adderly and Wiſe, 2 Lev. 164, 165. adjudged, Vent. 263. cited, and vide Raym. 392. 
where the like Point was in Queſtion, W adjora'; ſoz Jones 82, & adjorn'. And in the Caſe of 7enning and 
Hunking, Vent. 263. (where the Court ſaid it was within the Words, but not the Meaning of the Act; for 
the Intention was ſo, that the Trial was in the County where the Iſſue did ariſe) but 8 of theſe 
Precedents cited, they would not ſtay judgment; but by the Report of this laſt Caſe, 2 Lev. 121. it does not 
appear how the Judgment was; but Hale Ch. Juſt, there ſaid the Meaning of the Statute was, If the Iſſue 
was triedin the County where the Matter thereof aroſe; for it is not reaſonable to believe the Parliament 
intended to alter the whole Courſe of Trials, and to have Things tried in foreign Counties, & adjornatur; 


Lag 
Lo 


and by the Report of the ſame Caſe, 3 Keb. 350, 371, 509. the Parties agreed to amend and lay the 


whole Matter in the County where the Action was laid; and ſaid the Court inclined ſtrongly againſt 
the Judgment cited, (e) Vent. 272, Raym. 398. 


Carch. 66. The above Statutes being chiefly calculated to aid Imperfections after 


8 49. Verdict, and the Statute 27 Eliz. c. 5. aiding Defects in Form only on a 

* bf general Demurrer, it was thought adviſeable to enlarge the Authority of 
the Courts further in Favour of Suitors; and therefore, 

. By the 4 Ann. cap. 16. for the Amendment of the Law, it is enacted, 

AR is ſail to Phat where any Demurrer ſhall be joined and entered in any Action or 

have been ? Suit in any Court of Record, the Judges ſhall proceed and give Judg- 


2 by * ment according as the very Right of the Cauſe and Matter in Law ſhall 
the preat | 


Lord Somers. See 2 Biſhop Burnet's Hiſt. of his own Times, p. 439. N 
, | appear 
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« app ar unto them, without regarding any. Imperfection, Omiſſion or De- 
in any Writ, Return, Rn — or other Pleading, Proceſs 
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een As müste as Clause the eee e that 42 a 
rfe&tion, Omiſſion or Defect might have taken to 
Matter of Subſtance, and not aided by the 2 EAA. b. 5. ſo as Nene 


„% Matter appear in the ſaid Pleadings; which the 9 ma; gi 

judgment according toahe very Right Kae Cn and do A ag 045 N 
or Exception'ſhall'be'rakeh-of de An 7 1 dt of or 2 
«. the Default ob ent P eration! or of | or fot 0 . 
the Default of alledg r any Bond, N 
<< ture or other Deed wharſbevet, mentioned in the Detlargtion or och 2 


. Pleading, or of or for the Defagk of the bringing intoCourt 

ö — — ee the « pug | 2 

Omiſſion of v arm, N cont” Es "of either ea a Cage 95 

© the the Want of Averwent bf der parole? of verificare, . a 
„ ryficare but the Cobrt ſhall gw). according to the eh 


per rcordum, 
very Right of the Cauſe, as afpreſaid, without regarding an N22 
* nbi Olen a l * 21 Other Matter of I 


like N ature, ex- mee 
«cept the ſane thll be ſpecially The 


ticulatly ſet down and ſhewn: for Mantdmur, ' | 
«Cauſe Demwyrer. An 6 1 5 all the; Statutes of Jeufaili ſhall and Informs- 
K . 8 upon Co n, Ni 
* 10 or Non'ſum'informatic 1 Record, and no ſuch — wth 


g 1ll be 4 þras nor any upon any Writ of Inquiry of I 
« D es execu ered, nor tay . — a vo 
« — ection, Omiſſion, Befech Matter er Phi wharbeve, ch 
„ would have been aided and cured by any of the faid Statutes of Teofails, * 
in Caſe à Verdict of twelve Men had been Bien in the ſaid Aion or he 
Sole, ſo as chem be an Original Writ of Bit and Warrants ce 
< duly filed acording to the aw s ig how ofed,” un 
Nodwithſtandding the great Enlargement of the Power of the lade | 
the above reciced Statutes in urnending Writs, Proceſſes, G. yer r 15 | 
them were thought to extend to Wals Error, a0 and the —.— becauſe 307, | 
fuch Amendment would not bein Aﬀer f the Judgment; but it being 5 Ld; Kaym. 2 
found that defective Writs of Error occaſioned — lay of Juſtice. __ 58 


67 e dane Nack hi eue 15 b 10 e r 1 . 
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By che g een 13. it is bnacted, That a Writs of Error 2 
« thn ſhall be any Variance from the Original Record, or oth 2 
« may and ſhall be amended and made ble to ſuch Record, b che 
« reſpective Courts where ſuch Writ or Writs of Error ſhall a he a 
ki adds; and that where any Verdict hath been or ſhall be gl yen in ax 
« Action, Suit, Bill, Plaint or Demand, in auy of his Majeſty's Courts of | 
« Record, the Judgment thereupon ſhall not be ſtayed or reverſed for any 
„ Defe& or Fault, eitherinForm' or Subſtance, in any Bill, Writ Original dL. 
or Judicial, or for N Variance in fuch Writs 5 from the Declaration « Wn 
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comprehends the Hitory of the Stare Law, as to 8 udges to Amend, ſhews eri- 
dentiy how very cautious the Judges i n former Times exceedipg Power ee chem 3: 
for they had always in View the important Diſtinction bi udging, or adminiftring Juſtice a- 
91 * E. 5 Legiſlation. ie F+ 5:3 ©, th io hour. NA N 7 . -u 10 211 if 
| „ „en Th en þ et 
7 5 SY | 12 4 * A KC * R 20 1A 
8 * <1 3k nk 2515 C3 33 T3 Nun, J O! . \v) J. 11 3 ; ; 0) 
Vor. I: (hi BHI inf 43 9 i . D 2 e 303 Ha mo (0). Whether 
all yer Yo viguod? ei vt CE * 1099 A109 i 


* 


DT Ct NE es - = = + oe IR 


923 * ES 


— — 


— 
— = — 
— eo ͤꝓUkTw— eons oct — 


— c-—- 
— „ == £24 * 22 x2 
- - * 


1 
. 
0 
* 
* 
n 
1 
4 
- 
Fol 
* 
U 
7 
A 
\ 
TY 
* 
' 
11 
' 
(4 
1 
= 
s.£ 
" 
T 
"Y 
' 
os 
* 
4 
„ . 
N. 
F*] 
4 
4 
} is} 
a 
4 
$30) 
TH 
19 
ty 
" 
i 
4 
{i 
if 
* 


* 
. 


— — 4 — — — — 
— — 


E =. CSE SAT, EY OE & 
* - . R « — 


— * A * 
22 — E 1 


3 


— — 


PrP Fa —— : - - 


— — 
— — K 
— ” « ö 4 


— — 
- — 
— — — 


- ——— 8 — * 
— — 2222 
2 — 4 N = x 4 — ma 
H Cn OI IL. * 
r 


2. C. 18. J. 3 Via Head RO, 


"PIG; 


— — = 
— " : — — 
„Gabbana: steg ini; Nn 256 28 1177 Ons +4 6844 
f 12d Yea 5 4» 
noche i 12630 30% ineo el 7 97) | n 197 


| mer, Statuts ä 
0 0). ooh the Ming, 55 11 We en > criminat 


19291 | 54 6/4 It were eta an 1 
wg Ng bt ts gong be * 0 bun 


% 


38S 


Vide Cro. 
Car. 144, 
312. 

Jones 320. 
3 Mod. 7, * 
167. © (4 
8 Mod. * 9 


it! 5 erm be e enter minutely into this — 
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Heath and Jeſte was duodecno Regis for duodetimo, the Writ was abated; (a) becauſe 
P %, it would have been erroneous to have ed on a wrong Writ; for this 
Digit could not have been pleaded in Bar of a new Aſſiſe g and the Court could 


nem, when it CO 


ſhould have not amend it, bern ths urſitor was judge of the Day when the Writ 
hoon Deftruc- iſſued, and there were no Inſtructions to amend the Writ bp 
jonem in Aa e * N * Nr | i 
Writ of Fate, not amendable; | Fritmin's Cuſe, 6 Co. 43; adjudged. Cro. El. 462. adjudged, the 
Word there being Difridionem- with: an i, and not an 6. * Bulft. 51. cited, and wide Hut. 56. inditari' 
for iadidari j and 2 Roh Rep. 255+, > | 1 7 ]ĩ;?7 6 gh 7 ME aa Ws; 
| 4 is AER eee STYUUNY a8 407 316 34; ; $3 4434 T 
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So where in an Action on the Caſe upon Aſumpſit, the Defendant (upon Rol. Abr. 
the Plea Roll) pleads Non Aſſumpſit, and on the Ni prius Roll it is Non 202, 203. 
lis, after Verdict the Ni prius Roll ſhall be amended by the Plea 
Roll, for — Pleas traverſe the Giſt of the Action; and the Defendant has 
the ſame Advantage in the Non Culpabilis, as in che Nen A umpfis, and the 
Iffve is the ſame in Subſtance, | | | | 


So 


1 Non wr, dc go gun ah 30d gf wu mend ES | 


n n 50 


N 


\ 
\ 


4 | 
4 
5 
+ 
4 
4 


2 2 
= 0 IE = 


— 


— — 
- » dy - _ * — — Y 2 he 
— _ 2 7 — - — — 
"SR — 


2 


Moor 711. If there be a Miſtak 


—— BP wan ů 2A. m_— — 


. —— 


patet, being the Count of the ſecond Term, to which the Defendant plead- 
ed ore tenus. 1 


15 bl tend it 2 wr 2 775 by 
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ere into a Statute of 309 4. to the — 5 
„Ae ven MO Ajmentof go l. per Ann. for fix Lears, io. Jabs Bub, a Stranger, 
+4; 14. if the Defendant comes, and Py Or. pro plat” idem Fobannes Buſh, 

So. ER, ſuſtekd of ee Defehckant; this 18 8 decauſe it dats not àppear to 
944 the Cote chat ehe ed wo! the Stranger, to whom, che Payment 
was to be made, not to t Defendant, but 1 the Plea had been, that 
the preditht Plaintiffowernii & ditit, inftead of the Defendant, this will he 
3 eunſtruec to bethe Miſpriſion' of the Clerk, for it is apparent that the 
£ 4 4 4 88 be the 1 Defendant; but it ſhall be ſippoled to be put in 


2 tiff ſurmiſes 


ud Winn ve 20 os 19/7 peſo 2 there 1 N. a7 other Perſons: ©:c A ad; 1 
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„ o -bnems 5 we [130 089 i Nr et 19326 1170 7 HOH wr «4 no 54 
=y Head of 716 theVanire by of the ſame Place, and in Gee aRjon 22 berwieen 
late, the ſame Parties, all other Favhs will be amended. 5775 1 gaih1075 


71% Au: Hur if whe Place be totally miſawufdbed, this is not helped by any Stüdtunbf 
6 * . 6, 1 but if it is only eee in Patt, ary Helpes by the e Words of 
7. and 4 21 Jad. 1 cap. 13. br. ROY rm 2455 STEAD 

Geo. 4. C. 18. hr 201 Q1 A Bbnams 31! W arty 


Fern the Award is wp bear (large of the Body'of the County ; ; — 30 Geo. 2. 6. 25. Head of 

* 2 2 
Jones 304. In Ezectment, where the Venire was de placit' tranſgreſſionis, omitting & 
Godb. 194. 1 1 75 Fina, * Court held the Henire to be ill, becauſe it was not in 

ö ſame Sion, fp . Treſpaſs and Ejectment are differe 
Quere. nd there mi ght be. an W ny 05 Treſpa herween the ſame Parties; but i 

" E pe” The Diftringa: had been right, they would have judged this Venire bs have 
—_—: null, and the Want of a Venire is aided by the Statute. 
Cro. Car. 255. If che Jurata mentions the lſſue to be de placit* tranſgreſſionis, . the 
Danv. Abr. Action is Debt, and the Award of the Venire and Dißtringas Debt, this ſhall 
erb A. be amended; for the Jurata is an Award of the Diftringas, in Purſuance 


ee Award of the Venire, and the Venire l right, the (a) 3 
Roll being Proceſs ought to be made accordingly. . 124 
right ſhall a- , A 

mend the Venirr, und the Vat beitig right maln aud d the Mas Which is the proper Proceſs 
for convening the Jurors in the King's Bench: 80 of the _— Corpora, which is the Common'Pleas 
Proceſs, Lit. Rep. 252, 253. er ei ob, 
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Page 100 So if the Sheriff return, aomina Juras“ inter Partes prædid“ de placit 
1 tranſere Fonts, | els e Venire is de lacil debii*, this: ſhall be amended; 

2085 \ far in arſo Brews 8 foam yh iftius ;Brevis Wan 90 which cpu not 
Cro. Car. be if it was not in. Action. cn 3d 4can; 1 40 
275+ | 

Mo.465,710. The Award of the Venire muſt be to a Day in the ſame Term, or to the 


Danv. Abr. next Term, but it muſt be in Permy'orher wiſe it is erroneous. 
335. 
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So if the Return of the Venire be miſtallth, this indy be 1 
Roll; and if the Tee of the Venire be out of Term or befote Plea pibad: 7 Yape 
ed, it is no Error; for the Teſte of judicial Writs e only Matter of Cro. Jac. 162. 
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Tlaus ue che Country, if ir differs feoth>the. Plea Roll in any 8 Co. 166. 
Matter which does not alter the Iſſue, it may be amended ; hut if it differs Moor 681. 


in any Matter which alters tlie iſſue, Nynmer be Ed by che Plea Roll, © Mod. 5 
becnuſe it does not give the Judge af Mi pris Rutrhority to:tty the Mat- Lak 48, 4 


ter which is in Ifipe bo the Parties on the Plea Roll 055 
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omitted, this is not the ſame Iſſue as on tie Nea. eee iy nao) : io.) 
But where the Defendant's Name is omitted in joining of Iſſue, this ſhall N. Dyer 260. 

be amended by the Plea Roll, becauſe the Iſſue is not varied, and the Juſ- 

tices of Ni prius have Authority to try it by the Diſtringas. 

So where in an Action on the Caſe upon Aſumpit, the ae (upon Rol. Abr. 

the Plea Roll) pleads Non Aſſumpſit, Za on the Nis prius Roll it is Non 202, 203. 

Galli, after Verdict the Ni, prius Roll ſhall be amended by the Plea 

Roll, for both Pleas traverſe the Giſt of the Action; and the Defendant has 

the ſame Advantage in the Non Culpabilis, as in the Nen Aſſamp/it, and the 

Ive is the ſame in Subſtance, 
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bolt the Copyh 2 10A "for the Freehold, ge Nibil debet plead. 


Dt — then 15 Fe Coppin ba > the Files is way 

the U the 1 3 in it 
Saad n fevie 109 Part of the dat 17 
106, and gn —— ſo that it was altogether uncertain 
which of 8 ; yer if the Judge that tried the Cauſe re- 
meinbers'that, qua the he Copybold Rear, the Jury. found for the De- 
/  Fendant{/afh] the Frethold tor the Plains, Fel, hall be amend: 

| ed uccordingly.. 

Roll Ru 82. Ale a ci Verdife may be (i) antended the Minute or Notes 
Rol, alten by che Counlel or Clerk of Ats, afier a rit of Error broughe, 
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To But ag den be sdded to the Minute or Notes, though never fo 
oy th 7 — by the Evidence, becauſe that would be to ſubject the Jury 


int for a Fact that was never found by chem“ 


Mo. 686. : In Treſpaſs with an 
r. and g Di 21 „ which do — S. 


Colts, 9 t Adele, hy [rt cet A maſts which would intitle the Plaiazif 
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Amendment em wann 


(B) What Defects may be amended * aided 
q _ aſter Verdict: And herein, 


1. Of the Want of raficien N in as Plaintiff's — 
in not ſetting forth bis Cauſe, | | 


Verdi cures mals ſuch Defects as may be called artificial Defecta For this vid 
and come within the Purview of the ſeveral Statutes of Amendment Head of Er- 

and Jecfail, but alſo natural DefeRts, or the Omiſſions of the Parties in their or. 

Allegations, which muſt be preſumed. to have been given in Evidence to 

the 1 z otherwiſe they could not have found a Verdict for the Party. 

The chief Intent of all the Statutes of Jeofails ſeems plainly to be, that 

the wron Pleading of any collateral Matters not eſſential to the Agon, 

ſhould, after the Expence of a Trial, and Verdict for the Party, be aided, 

but not to extend to Matters of Subſtance, or whatever is eſſential to the 

Gilt of the Action; for this would have ruined all Proceedings in the Courts 

of Juſtice ; beſides, had ſuch eſſential Part been ſer forth, it might occa- 

ſion a contrary Verdict; neither can the Jury be attainted for a falſe Ver- 

dict on the uncertain Allegations of the Parties, for it cannot appear he- Page 102 


ther the Damages given by the Jury be proportionable to the and or 


not. 
Whatever therefore appears to be eſſential to the Giſt of the Action, can- Vid Head of 
not be cured after Verdict; for the Law requires, that all ſubſtantial Facts Pleas and 
ſhould be. laid in 4 4 Time and Place, fo that the Defendant may tra- © 8 
verſe them diſtin&ly if he pleaſes; for as he may traverſe the Whole, ſo he 5 od. 286. 
may trayerſe each 1 Part, in order to put the Weight of the Cauſe 
on any one Thing that will put an End to the Cauſe. 
But as this Matter is more fully treated of under the Heads of Error and 
Pleas and Pleadings, we ſhall here only obſerve, that the Difference in all 
the Caſes on this Head turns upon what is Subfance, and what is Form; 
which muſt be determined in every Action according to its Nature, 


SU 5 Repugnancy and Surpluſage. 


" Sarplatige does not vitiate after Verdict, according to the Maxim, Utile Cro. « Jac. 94- 
per inutile non vitiatur; and therefore, if ſuch Surpluſage is repugnant to 
what is before alledged, it is void; as if in Trover, the Plaintiff declares 
that he was on the 4th of March poſſeſſed of Goods, and that afterwards, 
ſeilicet the iſt of March, they came to the Hands of the Defendant, -who 
converted them *, | | * Tt is after 


| a & ilicer, the 
Day of the Converſion i is not el the ene thar-be — converted them, is ent, 
and what follows is therefore Surpluſage. | ; 


So in Eje&ment, the Plaintiff 3 on a Leaſe made to him the 3d Yelv. 94. 
of May, — that the Defendant ea, ſcilicet iſt of May, ejected _ = 288, 
this was held good after Verdict; for by the Paſtea it appears, that the De. | 
fendant committed a Tort on the Plaintiff's Title; and when he ſays a re- 

gnant Day, it is as if he had laid none; and if no Day be laid, it ſhall 
be intended after Verdict, that the Tert was committed before che Action 
brought; for it would be very foreign after Verdict, to intend that the Ac- 
tion was brought by the Spirit of Prophecy, for a Wrong to be committed 
afterwards; beſides, the Jury could not take Cognizance of any Fact done 
ſince the Action brought, for chat was not in Iſſue. 
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| and Jeofatl. 
1 2 n 
Cro. Jac. In Debt on an Obligation, the Defendant pleads Payment of 50ʃ. 
549- 14 Jamie Fac. according to che Condition; the Plaintiff replies quod non 
ſolvit 501. predif? 14 Auguſt Anno 11, ſuprad' quaſi ad eundem diem ſolviſſe 
debuiſſet, && boc, Sc. che Verdict found g | | 1 
prout the Defendant had alledged ; the Objection here was, that no Iſſue 
was joined, becauſe they do not meet in the Time the Money was paid; 
but the Wotd Auguft is plainly Surpluſage, for when he ſaid quod non 
ſolvit predi 14 Die, it is a ſufficient Traverſe without the Word Auguſt, 
and Auguſt is plainly repugnant to the Word predi#, for predif?” refers to 
June; and ſuch Surpluſage being a Repugnancy to what was before mate- 
rial, was idle and void. | | 
Where the Bot if there be a Repugnaney in any Point material, there it is not hel 
Plaintiff may ed by a Verdict, unleſs the Verdict appears to have been given on a diffe- 
releaſe ſuch rent Part of the Declaration. . | 0 


repugnant * 
Part, vide Sand. 282, 286. and Head of Pleas and Pleadings. 


Cro. Jac. 264. If che Replication be repugnant to the Declaration, it makes the Decla- 

Sand. 116, ration bad, becauſe the ſubſequent Pleading fallifies the Declaration; as if 

ED a Man declares on a Bond made 1 Marti, if the Plaintiff replies that the 
Bond was delivered 30 Mertii, this falſifies the Declaration; becauſe it 
could not be made the firſt; ſo if the Rejoinder fallifies the Bar, the Bar 
is vicious. | | 


Page 103 * 3. Of Inſufficicacy in the Defendant's Bar. 


Cro. El. 77s. As the Plaintiff's Action mult have all Eſſentials neceſſary to maintaio 
it, ſo the Defendant's Bar muſt be ſubſtantially foods and if the Gift of 
the Bar be naught, it cannot be cured by a Verdict found for the Defend- 
ant; but if found for the Plaintiff, he ſhall have Judgment, either for 
the Badneſs or Falſchood of the Bar; but if it be only in Form, a 
Verdict will cure it; and if the Giſt be traverſed, all collateral Circum- 
ſtances will be intended after a Verdict. | 

es. 4% Thus in an Action of Debt on a ſingle Bill, the Defendant pleads Pay- 

Mo 692. ment without an Acquittance, and it is found for the Defendant, yer he 

Cro. Jac. 177. ſhall not have Judgment, becauſe the Giſt of the Plea is bad, ſince the 

S. C. cited. Obligation is in Force till diſſolved eo Kgamine quo ligatur, and the Ac- 
quittance under, the Seal of the Plaintiff is the Gift of the Bar; but if it had 

. been found for the Plaintiff, he ſhould have Judgment, becauſe the Bar 
was not only bad in Subſtance, bat found falſe. 

Vide Head of But if the Bar be only bad in Form, a Verdict will ſupply it; as if in 

Pleas and Debt on a Bond conditioned for Payment of 100 l. 25 Junii prox”, and the 

Pleadings. Defendant pleads Payment on the 20th of June, and it is, according to 
the Plea, found that he did pay it the 2oth; though this Bar be bad 
in Form, becauſe it does not follow the Condition, and the Plaintiff might 
have taken Advantage of it on a ſpecial Demurrer, yet the Verdict having 
found Payment before the Day, that in Law is Payment at the Day, and 
the Subſtance is found. norm Bad 2 os 


4. Of immaterial and informal Iſſues. 


A Verdict cannot help an (a) immaterial Iſſue; for if what ãs material 
Lev. 32. in the Pleadings be not put in the Iſſue, it is not made neceſſary to be pro- 
Carth. 371. | f 5 ˖ 
(a) An immaterial Iſſue is where what is materially alledged by the Pleadings is not traverſed,; but 
an Iſſue taken upon fuch a Point as will not determine the Merits of the Cauſe, and an informal Iflue is 
where it is not traverſed in a right Manner. Brownl. 229. Cro. El. 227. 2 Mod. 137. 8 Mod. 
356, 380. 10 Mod. 19. 11 Mod, 2. Ld. Raym. 168. Stra. 313. 2 Stra. 933. 2 Barnard, K. B. 
55 2 Stra. 1011. | | . | 
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yet if it 


tog. 


cient, ſo as not to be deciſive between the Parties, the Verdict will be no 


Feed 


ict. 


An i ee but an informal Iſſue is helped by the 


IF the Plaintiff declares an a Promiſe to find the Plaintiff, his Wife and 


two Servants, with Meat and Drink for three Years, on * the De- 1 


fendant pleads that he promiſed to find the Plaintiff Meat, 


abſque boc, 


that he did promiſe to find, &c. for three Years next x have and boc 8 


petit, &c, and Verdict far the Plaintiff; yet be ſhall not have Judgment, 
becauſe the Promiſe in the Declaration is laid to bean R 
miſe is not traverſed in the ſame Manner: Beſides the Plaintiff im his 


veſt, which Pro- 


ica- 


tion alledges a Promiſe next after he was married, which is not the ſame the 
Defendant traverſed ; ſo that they are nyt at Iſſue on a Point traverſed in 
Bar, ſince the Bar is for a Contract for three Years on Requeſt, and the Re- 
plication for a Contract for three Years next enſuing the Marriage, and now 
Ne by the Verdict which of the Contracts was proved on the Trial “. 


41 


88 


1 66 66. 


2 * 19 
ci 


8. C. 


* 2s. If in 
this Caſe the 


general Idue, would not have bees the proper Plea, and put the whole in [iſus 


oy in Treſpaſs, the Defendant pleads an Accord between the Plaintiff Re. Rep. 
and J. S, of the one Part, and the Defendant of the other Part; the Plain- 86 

tiff replies quad non Babetur talis concord” between the Plaintiff and Defend- 
ant, — the Defendant had alledged ; and on Iſſue joined and Verdict far 
the Plaintiff ; yet he ſhall not have Judgment, becauſe the Plaintiff does 
not traverſe the ſame Accord that is ſet out in the Defendant's Bar, but 


puts another Accord in Iſſue, not alledged in the Defendant's Bar, viz. * Page 104 
between the Plaintiff and Defendant only. 


ſecundum forman E effeftum conditionis ; the 


Plaintiff replies, Non ſolvit predif? 10g. this is an (a) immaterial Iſſue 


not aided, for the Plaintiff boy not t traverſed the ſame NT, that is in 


the Defendant' s Plea. 


4 


So in a Debt on aBond conditioned for the Payment of 105 l. the Defend- Cro. Jac. 
Paymeat of 1001. 


85, 
Sandbank F 
and Turvy. 
Cro. Car. 593. 


„. eg. | 


ed 
. q 


173. S8. P. 2 (a) But where an Iſſue is decifive between the Parties, though not t fo apt, ſhall 


yet be cu . wald. V n ml n + e and P as and 


© 


If an Iſſue be on a Point that is impoſſible in Subſtance and Nature o of o Se 7s, 


the Thing, it is not cured by the Verdict; but if it be only impoſſible in the — apd 
Manner and Form of it, a Verdict will cure it; as in Debt on a Bond con- ones * 
digpned for the Payment of 100 J. on the 3 iſt of Sepiomber, and Defendant 8. C. 
2 Payment at the Day, and it is found againſt him, the Faintiff „ 
have Judgment ; becauſe the Payment is what is Material, and the 


impoſſible, and altogether 


idle and void ; far not being paid before Te 


End ofthat Month, the Obligation is abſolute. 
la an Action of Aſſault and Rattery. che Defeodant pleads that 8 


if neglected his Servige, per quad Meder ate Caf izand ; the Plainti 
phes, Quad non Moderatr Caftigavit, and the Iſſue | found for the 
us; though this be an informal Traverſe, 6 (4) rather a Traverſe 


the Chaſtilement, than of the moderate Manner of doing it, and the 
Traverſe ſhould have been de Injuria 


ua Propria abſque tali cauſa ; yet 35 


Verdict it is good, becauſe the Jury han aſcertained chat he did not beat „ 


8 him moderately. 


good after Vergid, « with = — By » dd d. my Ca. 
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Amendment and Jeofatl. 

* in an aalen of Debt, if Not guilty be pleaded, and there be a Verdict 

Cro.El.773. for the Plaintiff, it ſhall be aided by the Scatute ;; becauſe being an (c) ill 


2 Jones 184. Plea, and a falſe one, the Plaintiff ought to have his Judgment, both for 


(c) Where the Badneſs of the Plea and for its Falſehood ; but if the Verdict had been 
A for the Defendant, yet the Plaintiff ſhould have] udgment, becauſe the De- 
was pleadcd WR 
to an Aſump- claration is not anſwered by the Plea . | 
„ yet the | f | | | 
Plaintiff had ment, though an improper Plea. Cro. Eliz. 470, Palm, 292, 2 Rol. Rep. 368, 
cont, In Debt Loc an Powos.3 upon * Bond of his Teſtator, x b Defendant pleads Non of es, 
c. Hard. 458. In an Action of Covenant, on a Covenant that C. was ſeiſed in Fee, and affigns for Breach 
that C. was not ſeiſed in Fee, & fie infregit conventionem; though in Covenant the Defendant ought to 
traverſe either the Deed or the Breach, and both cannot be involved ix non fregit conventionem ; becauſe 
the Giſt of the Action lies on the Deed, which muſt be traverſed by itſelf ; yet when the Defendant 
pleads a bad Plea, which is found againſt him, the Plaintiff may have Judgment either for the Inſuffi- 
ciency or Falfity of the Plea, Sid. 289. Lev. 183. 8. C. wide Moor 399. Cro. Eliz. 457. Leon. 
116. $,P. ® Lx. If in Debt on a penal Statute, as for not ſetting forth Tithes, for Us > e. 
Not Guilty, would not be a good Plea, though ni/ debet is the proper, formal Plea. | 


Rol. Abr. Tf on an Iſſue tendered by the Plaintiff, the Defendant joins the Scilicet 
* by the Plaintiff's Name, or the Plaintiff joins the Scilicet by the Defend- 
8. P. ant's Name, to an Iſſue tendered by the Defendant, this ſhall be amended, 
Cro. Jac. 67. there being a Negative and Affirmative before, between the Plaintiff and 
adjudged. Defendant, which is the Pattern from whence the Joining that Iſſue is to 


Cro. * 1＋ d. be taken; there is a ſufficient Copy from whence this may be amended, it 
— being, from the Nature of the Thing, a plain Miſtake of one Man's Name 


Palm. 524. for another. 
S. P. per Cur”. 
Miſnemer in joining Iſfue upon an Information. Stile 167. 


* 
1 2 FW J 5 4 


— 


* Page 105 * (F) Df Amending the Judgment, 


T is a general Rule, that the Court will make no Amendment that will 
ow 184 1 defeat a Judgment, the Statutes allowing Amendments in Affirmance 
Canth. 72 of Judgments only. | 


367, 520. | 
Ld. Raym. 17, 151, 565. 5 Mod. 16, 69. Comb. 354+ 


Rol. Abr. But in Affirmance of the Judgment, the Judgment irſelf may be ſet right 
337. and amended by another Part of the Record, in a Fact which appears to be 
the Miſpriſion or Neglect of the Clerk, as in the Miſtake of the Names of 
the Parties; ſo in Debt againſt A. and the Judgment is quod prædictus B. 

capiatur, when it ſhould have been predi# A. this ſhall be amended. 
Vent. 217. So in an Action brought by Robert Meredith, and the Judgment, as en- 
Vide ſeveral tred, was quod predif? Carolus Meredith recuperet, and the Court held this 
Caſes to this amendable, being only the Fault of the Clerk, the Miſpriſion being only in 


Er 2. 40s, the Name, which was right in the Reſt of the Record, which was before 
864. the Clerk, and ſhould have directed him. 
Hob. 327. 


— 


Moor 361, 697. Hut. 41. Brownl. 56. Raym. 39. Comb. 64. 


Cro. Car. So if in an Action of Debt upon an Obligation againſt Rob. H. condi- 


94+ tioned that if Henry H. or Rob. H. the Defendant, ſhould pay, c. - 
Pelnam and ment is entred that the Plaintiff recuperet debitum & damna * . 


A Judgment Nobert, & praædictus Henricus in Miſericordia, where it ſhould have been 
Robert, 


Amendnent and Jen 


| Robert, for abe Panty e Record 3 i vant, for 
ir 4s only de Watte af ce k N == 


infead of profil Arburas, e enemy. — aer e 12 + Mod. 384 384. 
2 Sta. 1132, 1188, LI * | 


As 6s thi Sd x 
before the Stutute 4 5 


* : * 


928 the Decke be 
72 wes which, hs bei 


2 * Cro. Car. 
of Por- 574- 


chaſers, requires hve att folk math thoed by Jacketed, che Coutes Þ 5 

- amend both rhe Jodgrhenr 2 the Docket, 9 95 25 Ts — 1 70. 
ſtructions to amend by; but now the Docket cannot be be 
e __ 

- 
inſt rhe Officer” for not gocketiy LEON he ok 

Ala n Ar for the Preſeoth york ihe gment 0b. 
E ig ct ee ke 17 
to Clerk. who Hal uote iN ales to enter it right. ro Fac, 
2 PEGS”) vhers the Jadgweke' . e gates 1 e in re Fo mer 8 


agiis, infead of fre dabito p π and. 3 
A . beſet 
ol 8 n 


at, 1 36. 5 Attorney by Bull, 
e Allen, ern cl wag dhs 


f Jodgmentbe inſt's Man | nd ik nod the Juthgtnent h et i 
hey Wi e is in eren and not the Huſband, this i is amendable by the — ths 
Paper-Book that is * | 2 Cro. 


633. Brownl, 16. Rol. Abr. 206, 4 7 8. c. 


In onde a he if udgment bs eptted that the Plaintiffs z Jones 199 
recep, the 6 pi > Mite fs ded ol be ended 

It the Dameges * (b) miſtaken by the Clerk, the Court 1% Abr 20 
will amend ĩt by a k, becauſe enen ſufficient Inſtruction 5 
* to the Clerk to have emred the therefore it was his“ Page 106 
Miſpriſion not to * pe to ws 5 which may be rectified 
and amended. ce A. bee 


the Jury 
found for the Plaintif, and 2985 fo mu for Golly and Clerk tering there. 
of, ſays 25. g {vs mach K. 27 o much fry int remit, n 2 Ge: | 
guar de {6 moch; in "which Som the 2 is not coniptehendbd, this mal be dae 3 Bull. 114. 
8 Co. 162. Palm. geog. Dyer 33. Rul. NN 278; chil wade liksAindi#nmievts in Decldtations, where 
che total Sum iu wiſeaſt, Bull m. _ — "Roe 5. * Feph. 209. 


N * 15. 
In Ejectment, if the 2 — ent is entred, 


querens recuperet the Da- Rol. Abr, 
mages and Cofts; and cor gun recaperes as the-Caſe is, chis ſhall 208. 


be amerged, though this be but an Action of Tyef aſs in its own Nature. 


udgment ee on Demurrer againk the iff, and the Entry 
of the 9 Jpn of « Youſpic * | 8 Judgment 9 this 3 l 
ſhall be amended. In the Award 
of 4 Replead. 


er for the Error of the DeſenduiGs Ples, 1 vas entered fle P lacie off fuffcity: is Late, inſtend of gtia 
minus ſuff.ciers eg, and the Court held thin not emend#dle, (though 12 was right in the Paper- Book be- 


tween the Parties); but Popham and Granville contrai Owen 19. And ge. If thoſe contra, were not 
right ? * 


If in Replevin the Defendant Moe to iti erat, Plea 5 in "Bar to, _ 8 | 
the Defendant's Avowry, and Judgment is entred guod vifis Premiſſis, Ec, Between Pool 
videtur Juſticiariis quod placitum predit?, c. minus ſufficiens, c, but theſe and Long- 
Words, Ideo configeratum- eft quod the Plaintiff nibil Capiat per brove funm, 8 
fed fit in 1 a 40 1 5 præuiłt Defendant a, inde fine dis are totally Writ of Error 
omitted, yet this f amended. IIS 88 _=_ 

the ur — 
ment affirmed 3 Raym. a 8. PF. cited. Sid. 70. Keel. 

Vol. I. | Gg If 
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Amendment and 'Yeofatl./-- 


a | — a » [1 — — 
3 Mod, 112. If judgment is giyen upon a Demutror, and a Writ of Inquiry awarded, 


Salk. go. pl. 


13. Parſons 
and Gill. 
Ld. Raym. 


695. 
Com. Rep. 


117. 


Cro. Eliz. 


497+ 
Palm. 98. 


12 Mod. 
104. 
Ld. Raym. 


565. 


2 Ld. Raym. _ Ae Sl 
1284, (a) 4 Mod, 6. Carth. 167. + (6) Carth, 390. 


but in the Entry thereof upon the Roll, theſe Words per Sacramentum du6- 
decim Proborum & Legalium hominum are left out, this ſhall be amended. 

In Debt upon a Matuatus the Judgment was entred up as of Hil. Term 
1700. whereas the Borrowing appeared to be 2 April 1701. After Error 
brought it was moved to, amend the Judgment by the Paper-Book ſigned 
by the Maſter, which was the 2d of January 1700. and allowed to. be 
amended ; for it is but a Slip of the Clerk, who ſhould have peruſed the 
Paper-Book ſigned by the Maſter, which is autheatick enough to amend 
b | an 8 


"But if there be a Miſtake or Error in the Judgment in any ſuch Matter 
in which the Clerk has no Inſtructions; as if before the 16 & 1 Car. 2. 
cap. 8. a Capiatur were entred for a Miſericordia, or e converſo ; this was 
Error in the Judgment, becauſe before the Statute it made a Fine to the 
King, and a Difference in the Execution; and there being no Inſtruction in 
the Record itſelf, or in the Judgment-Book, whereby to amend it, it did 
not appear whether it was the Error of the Clerk in the entring, or of 
the Court in giring che Judgment, and therefore could not (a) be amend- 
ed ; but may now by 16.& 17 Car. 2. c. 8. and the 5 . & M. cap. 12. 
takes away the Capiatur Fine, in Actions vi & armis, therefore no Capiatur 
ſhall be entred againſt the Defendant, nor any Thing in Lieu thereof (5). 


* . 


* * — —_ 
F o 


*Page107 * (G) At what Time the Amendment mult be 


(c) And by 
Seyle's Prat. Pape 
Veg. 45. the Plea, becauſe the Pleading 


aintiff may 


amend his 


Declaration, 
though it be cord of the ſame Term, it could not 


ſeven Years 


made; and therein of Recozds removed out 
of inferioꝛ Courts, and paying of Coſts, 


T ſeems to be the eſtabliſhed Doctrine of the Courts, to allow the Plain- 

tiff ro amend his Declaration at (c) any Time, whilſt the Cauſe is in 
r. on Payment of Coſts, and giving the Defendant Liberty to alter his 
ling in Paper came in only inſtead of the antient Way 
of Pleading ore tenus, and in Pleading ore ſenus the Record was only in 
Fieri, but after the Pleadings were entred on Record, if it were not a Re- 
be amended or altered. 


* 


= "Py 


+3 


paſt fince he declared, if it be but in Paper, paying Coſts, or ſuffering the Defendant to imparl till the 
next Term after. After Plea pleaded, and the Replication and Rejoinder to Part, and Iſſue, Notice of 
Trial with Provi/ſo as to the other, and Rule ſerved to make np the Iſſue to carry it down to Trial, and 
the Mi prius Roll ingrofled in Parchment; but all the Proceedings above continuing in Paper, the 
Plaintiff had Leave to amend upon Payment of Coſts, Fare. 156. 8 Mod, 226. Ld. Raym. 95. 


116, 134, 183, 


Vide Salk. 47. pl. z. Where Helft ſaid, That he had known an Amendment 


548. 


made, not only after Plea pleaded, but after the Record was ſealed up, juſt even when it was going to 
be tried. The Defendant cannot amend his Plea after Iſſue joined, or Demurrer thereto; for by this he 
delays the Plaintiff, which may turn greatly to his Prejudice. Style's Pratt. Reg. 49. Ld. Raym. 


669, 679, 683. 


Str. 11, Salk. 179. Lutw. 1218, *. | 


* The Courts have, in many. Caſes, ſuffered the Defendant on Payment of Coſts, and ſubmicting to 
Terms, to amend his Plea after Demurrer, and even after Argument, where Leaves was prayed before 
Judgment given; 1. e. where Defendants had Merits, Ix 


If the Plaintiff declares, and the Defendant pleads, and the Plaintiff re- 
plies, and the Defendant demurs, and the Plaintiff joins in Demurrer; yer 
the Plaintiff may move to amend on paying of Colts, if the Cauſe be ſtill 
in Paper; ſo may he withdraw a Demurrer not entred of Record, and move 
to amend. 4 | 


But 
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But where the Plaintiff declared agalnſt J. G. Knight, the Defendant Salk. 50. 
pleaded in Abatement he was a Knight and Baronet; and the. Plainti 88 WM 
replied” that he was a Knight,  &e. on Motion to have it amended upon _- 
ment of Coſts, all being in Paper, and that the Action being by Bil 

the Addition was not material; not being within the Statute of Additions 

it was denied, there being nothing to amend by; and the Defendant ad 

taken (50 Advantage of the Fault. * jy ning 1k 


rer the Court cannot give Leave to amend; wide Bulſt. 204. March 154 Yelv, 38: Crb. Jac. 13, 14. 
Leon. 28. Sid. 54, 107+ Ang „231. 2 Vent. 142. 3 Lev. 39. 2 Julſt. 149. $ Mod. 235. 14. 
Ray m. 669, 679. 6 Mod. 263, 310. Fitzgib. 193. 2 Stra 890. Barnard. . $. Where after 
Iſſue joined or Plea pleaded, and where not. at ſes thelaf Note to 
the firſt Clauſe. WIJTAING $4 AUT eat, 


r „ r 
1 — (% Where af- 


- 44S» 3 1 * ' . » P45 uf 


* 
— 


* 


e = ” Rep. 33 5 "1 
| + ved nico 52.20 ed. nattians.} | l 
An Action was brought by the Nfaſter on the Statute of Minton, for a 3 Lev. 347. | 
Robbery committed on his Servant, in which he declared of un Aſſault and Bearcroft v. 
Battery done to himſelf, (though them fifty Miles from the Place) alſo that Pundeed of, 
he made Oath that he did not know any of the Perſons; the Iſſue was en- Stone. 
tred of Record, and the Jury appeared at the Bar ready to try it, but being 
for other Buſineſs adjourned to another Day the Plaintiff obſerving his 
Miſtake moved to amend, by declaring of a Robbery on his Servant, Sc. 
and ic appearing that the Year in which the Action muſt be brought was 
expired, and conſequently the Action muſt be loſt, if not allowed; the 
Court after long Debate, and Conſideration of former Precedents; admitted 
him to amend. 39 | 130 vane on TON LU! 
So where in Aſumpſit an Executor laid the Promiſe to be made to his Eil. 4. G. 2. 
Teſtator, and the Defendant pleaded the Statute of Limitations, and on The Butcheſi 
Motion to amend and lay the Promiſe to himſelf, it was objected, that this of Marlbo- 
would alter the Nature of the (c) Iſſue, and take away the Party's Defence; _ _ | 
et it appearing that by the Expiration of the ſix Years the Action would Firzgib. 193. 
loſt, the Court gave Leave to amend. 2 Stra. 890. 
ee ate eren (1-1) Barnard, K. 
B. 408. (c) If the Iſſue ſhall be changed thereby, there mill be ub Amendment. Lit. Rep. 349. 
Hetl. 164. Mo. 68 1. 2 Rol. Rep. 3i« .. | 


Alf the Bill on the File be with Blanks, of the Imparlance Roll be with *Page 108 
Blanks for Dates or (4) Quantities; yet it may be amended by the Paper” 
by the Clerks themſclves until a Recerdatur be ordered of the Verdict re- Lit.Rep.278; - | 
turned on the Ni prius Roll; but after ſuch; Recordatur it (e) can only be Oro. ac. 142, 
amended by the Court, for the Roll lies with the Prothonatory, to be made 18. | 
up according to the Paper- Book, until the Recordatur, of the Verdict be'Hetley 142. 
allowed; but if after the Recordatur be entred it is ordered on the Roll in Latch 184. 
ſtatu quo tunc, and then the Court 3 ſuppoſed to take Cognixance of it, in 2 Mod. 3 {6 
what Manner it then was, and if the Clerks might afterwards alter the Roll 33 , 
after Entry of the Verdict, they might amend it in the Verdict which is on Stra. 1399 
the Ni prius Roll, and cannot be altered but by Rule of Court. 2 0 = 714. - 
; 5 it F FILY 27 4 4 2 l m. 
144'. 2 Stra. 947. (4) So in an Ejeciene frme, where the Bill was with Blanks for the Quattities | 
of Land and Meadow, Rol. Abr. 207. 8 Co. 162. (e) Raym. $3. 8. P. ry by | „ bran 


$3 1 
* 
120. 


' ? 1-4 il "7 


The Inferior Court from whence the Record is returned, whether it be Cro. El. 435; 
by the Common Pleas, or another Court of Record, may amend after Judg- 45% 155 | 
ment, as well after as before a Writ of Error brought, and the Rule of ſuch ;. A + 21, 29988 
Amendment is to be certified by the Clerk of ſuch Inferior Court to the g.Co.1162, 
Superior z for though the Record is removed by Writ of Errer, and a Mit- Moor 407. 
timus recordum is entred on the Roll, yet the Writ of Error is to ſend the Hob. 327. 
Record in the State and Condition in which it ought to be by Law; and _ A. 
that is corrected from all Miſpriſions of Clerks ; or on alledging Diminu- 209, 210. 
tion the Record is to be ſent up amended as it ought to be, or it may be Salk. 4 
amended in the Superior Court, if the other refuſeth; for as it ſuperintends 2 Jones 212. 


ſuch 


9s . ᷑2ꝑʒʒ . ˖ — 


=” Jars Cogn ſo ir, pay ent the: dale fon. of che Cleckw af that 


"Br s Diffcrenge,, where thaClerks carry the-Rolls 
* e . . 7 ou of 


TD 1 5 the, Clerks uprthe Roll, it appears to 


wege of the Exror brought: but when 
Bimiaution is alledged, they b ring up the _—_— in fats guo the Crriiorart 
finds it; and therefore when it is brought up they will intend it to * 
amended at the Time of the Judgment given, and that the Tran 
F _= ſent up Was a e e and a "> Miſtake ; $5 Ko end Dope b 
/ inft an Infant, who appears and ua ou 
Ade : . for an gbr cane 2 amerced for his —— 
ew nor a Guardian, becauſe he is appointed by the Court; ſo this is 
| Error i in the Judgment itſelf, which is not amendable; and if certified by 
. hoe of the Court to have been amended after Etror brought, could 
t haye — amended, hut yet certified. to the Certierari rightly amended, 
455 will ſuppoſe it was amended. the ſame Term Judgment was given, and 
ng that Term whilſt Matters are in ſiari, they can rectify not only the 
N —— of Clerks, but their own Miſtakes. 
Lev. 344» nie a-\yrit of Error brought, the Nefendant in Ecror ſhall pay all — 
221 Colts of che Writ of „ becauſe until the Record was amended, the 
” Thos aiouff in Error: had ſufficient Reaſon to . Writ; but then the 


gtiff in Ert muſt nonſuit his Wrir; eed to reverſe the 

— on any other Error, there the Sores ſhall nat pay Coſts for 

Fi — — becguſe it is plain that the Plaintiff did not GE on the 
50 ra had ee! bel, 


3 * (H) Aubin; Reco2ds defaced by Deſign 02 Ac- 
cident will be tet right and amended, 


5. Wea Part of the Record be vitiated by Ronibe, She Court will reſtore 
y it by Amendment, becauſe the Wickedneſs of any Perſon in corrupt- 


Rell ko 1 the Records of the Court, ought not to obftru the Juſtice of the 
Latch 163. Fb, or prejudice aſy of the Parties; (a) as in Zjeſtione Firmæ, the Leaſe 


was made the ibth of May ; after Verdict for the Plaintiff it was made the 
fog 196. f rih of May by 4Radure d and it appearing to the Court that the Declara- 
(„ Rol. fion wens (e) vitiated by ſuch Razufe, they amended it, both in C. B. and 
* 155 , b B. R. 

8 | 

ed has ected, th if E uld be amended, the Delinquent could not be impeached for 
Felony 5 "ray it 91 — — Recork Books by» muſt be ſuch that he Judgment be 2 — 

But por two Ju 3 * Razure of the Regocd; is the Offence, and not the Annulling the Judgment thereby: 
and ger 11 C0. 34 he Razure of. cord, by which av Outlawry was made good, was held Felony. 

(b) Where in a Yexire Facias the Word Chumley was razed, and made Himly, and amended, Rol. Abr. 

200% 


If an og Wii, upon which a common Recovery of ſeveral Manors, | 

s Co. 160, Oc. was ogy being larger than the other Writs on the ſame File, 

Earl of A- through the Negli ES ence of the Officer, and by continual Handling, is ſo 
90 


det and 
mol 88 ablietated and out, t. that but a Letter of the Name of ſeveral of the 


cited to have ede by all TEE of Fngland, una Voce, co potius, becauſe a common Re- 


covery. And.“ C. adjudged by all the Judges of England ; and there is a Nota by the Re- 
porter, that "all cs Parchment rem ed intire, and if 1 that, perhaps i it might have been otherwiſe ; 
and wide Ang. 170. * \ 

I | Manors 


Amendment and Jeofall 


- _ — — —— — 


dune ax be e e ofthe ere e eeuc { 
: 8 and in the Habere facias ſtiſinaws, the Original ! ſhall be atnended-ac-* | 
to the other Parts of the Record. NO} 4999%% ,T12010 $06 „ 

| e i che Original, or other Part of the Record, — wies x De 
q —. 4. avoided by any Clerk, though this be Felony per 8 H. Th 

7 12. ſe. 3. yet this may be ſup lied and amended bythe other Pars". — 
of the Record but if ſuch Patt ſtole, Sc. or obliterated, . cannot be f ws 
plied by the Record, r then ic ſtall not Þ / 


U 
nded wan nds boagge 
ame . | - oh Ro OY 
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Antient Demelne. es 


(A) The Nature of the — and bow prove. 110. 
(B) Of the P2ivfleges annexed to Anttent ONE: 111. 
(C) pow it may become Frank - cee. 111i. 


(D) UGhere Antient Demeſne may be pleaded, any the rom | 
_ thereof. 1 13. 


— 


(A) The Nature of the Tenure, and how 8 
p2oved. | 


LL thoſe Lands which were in the Poſſeſnion of Edward the loft. 269. 
Confeſſor, and afterwards came to William the Conqueror, and Ling. 542. 
were by him, about the 2oth Year of his Reign, ſet down in a F. N. B. 14. 

Book called Domeſday, under the Title De Terra Regis, are (a) Salk. 57. pl. 2. 
Antient Demeſne Lands; theſe were exempt from any feudal Servitude, 25 
and were let out to Huſbandmen to plow and cultivate for ſupplying Pro- next or moſt 
viſions and Neceſſaries for the King's Houſhold and Family; and for this convenient 
Purpoſe the Tenants (who are called by Brafon, Villani Privilegiati) enjoyed to the Lord's 
certain Privileges, and the Tenure itſelf had ſeveral Properties diſtinct from —＋ 4 
others, which it retains to this Day, though the Lands be in the Hands of ans 8 


8 Subject, and the Services changed from Labour to Money. my ho 


keeps in his 

.. own Hands, 
for the Support of his Family, and for Hoſpitality, are called * Demeſnes, but have not ee ſame Pro- 
W with Antient Demeſne. Spelm. 12. | 


This Tenure, r my Lord Ch. Juſt. Holt "tow is as antient as any other, Salk. 57+ 


though he 2 that the Privileges annexed to it commenced by ſome pl. 2. 
Act of 8 for that it cannot be created by Grant at this Day. 


— 
5 


— zt 
— Pont ry — _ 


- 


— 
* 
— wii oc 
2 —_ 
== * 


Aigen ad emeſne. 


4 top? 7 ſuch Lands japg Anif 


— 


23 
- - — 


„ The, L ande h — Ih iy e the * 
Salk.$7. b. :-wete Raga. aan n b. pt bs — 


4 Inſt. 269 any others, except thoſe Mg ery; ad i 
Gone 32 ELD A a (4 d yaly 


(a) Where t hat. Boo. od aidr 9 n e 


he Book of as 
. 2 8970855 e . ur ns 2 bl 25 = 
” 


Domeſday was 1 281 in 


berlain of the R 
whether — — 4 — Demeſne; or not; and — 0 Book 
of Dome/day, it appeared that Hope was Antient Demeſne, but nothing ſaid of — ; and the Court 


held, that the Party failed in his Proof, Lev. 106. Sid. 147. 


Salk, 56. But if the Queſtion is, Whether Lands be Parcel of a Manor which is 


pl. 1. Antient Demeſne ? this ſhall be tried by a Jury. 

2 Salk, 174. 

Where an Acfe of Land may be Antient Demeſne, though the Manor of which it is Parcel is not ſo, 
vide Rol. Abr. 321. and for this wide F. N. B. 14. Leon, 232. Dyer 8. 11 Co, 10. Bro. Antient 
Demeſne 15. 2 Leon. 191. 3 Lev. 405. 


* Page 111 * in ) of the blen annexed to anttent De- 


4 Iaſt. 269. M. Lord Coke enumerates the fix following Privileges which Tenants 
ple 


vide Rol. in Antient Demeſne are to enjoy. (4) 1. That they ſhall not be im- 


8 aded for any of their Lands, &c. out of the ſaid Manor, but are to 
muſt appear have Juſtice adminiſtered to them at their own Doors, by Petit Writ of 


firſt that the Droit Cloſe, directed to the Bailiffs of the King's Manors, or to the Lord 
3 is 5 of the Manor, if it be in the Hands of a Subject. 
ntient De- 
meine; for if a Fine levied of thoſe Lands in C. B. be ſtill i in Force, the Lands are Fatale. fee till it is 
reverſed ; and therefore afay be impleaded at Common ee „The Land müſt be holden of the Ma- 
nor, being Antient Demethe. z. It wut be held by #hr rvice, becnuſe Huſbandiy is the Cauſe of 
the Privilege. 4. It is ſaid that the Tenant may removeTthECauſt out of the Lord's Court, if there be no 
Suitors, or but one Suitor, for that the Suitors are Judges ; okherwiſe there would be a Failure of Juſtice. 
If the Tenant accept a Releaſe of his Lord of his Seignory, or the Seignory be otherwiſe extinguiſhed, 
« Reaſon of the Seiſin of the King, or otherwiſe. 6. Or if the Lord diſſeiſe his Tenant, and make a 
Feoffmens i in Fee. . If the Lord graut) the Services of his Tetidtit,” aud che Tenänt attorn. A Lo 
269. Alſo if the Manor and Demeſnes of the Manor is in Diſpute; it muſt be impleaded at Gt 
Law, and not in the Lord's Court; POR. the for: would be was in his us Su. 
pl. Is F 
2 : * e in 
That they- any other Court, upon any Inqueſt Trial of auſe. 
may have a 
Writ De non ponendis in Af: & Furatic againſt the Sheriff, or any one — bath _ "OR of Writs, 


—_ 4 W tuch Writs the | Sheriff will' return them,” they may have an Attachment. 
1 


£2 1 Ns 3. They are free and quiet from all Manner of Toll in Pairs and Mar- 


gz S. . kets, for all Things concerning, ( (c). Huſpandry an d Suſtegance. 
6) f i 4+ „nenen 


4 Inſt. 269. 2. They cannot b be eee to r pear at We 


But this 
Privilege does not extend to him who is a Merchant, and gets his Living by buying and ſelling, but is 
annexed to the Perſon in reſpect to the Land, and to thoſe 7 which do grow and are the Produce 
of the Lands. F. N B. 228. 2 Leon. 191: Cro. Blixc'\227:' | Leong. 1x Frag: 2 Toft, 421. 8. P. 
Vide 2 Lutw. 1144. and how it muſt uy ſet forth in Pleading; and that this Privilege extends to Tg- 
nant in Antient Demeſne, whether he hold in Fee, for Life, Years, or at Will. Rol. Abr. 323, 


e Leon. 191. 
4 | 4. They 


"Autient. Demeſne. 
4. They are to be free of Taxes and Tallages by. Puno wales Inſt. 269. 
arm 5 19488 „ Mes N. n 
n bees ulment ren 10 debe. Lands, ie ot, 270. "And. 71. 


* That they were not wo contribute ro the Expenees of Knights of Pa 4 laſt. wy 


6. That if whey! e (4): diftrained for AckirriSehvites; e they , 

are obliged. to by ge gr of the Manor, they all, for ſaving of Charge 

may join in a Writ of \Menftraverant, albeit they, de ſe veral T 57 oh — 
n nrie 


'Demeſne are dliſtrained to do the Lord other Services Sen than they e 8 
-merly done, they may have à Writ of: averent directed rd, commanding bim not to Nag 
-for other Services Ary if he will Kill 'Qiſtrhin, hin, Wc. then by a I Wil directed to the he ma 
mand him not to demand ordiftrain for, —— he il} perſiſts, then he may raiſe n 
Comitatus, or command t 3 9 to reſcue and veſtote the Diſtreſs ; but the- H,˙—- Courſe is, that 


if after the Writ to the Lord will diftrain, then an At n 
in one of the Courts of Record at Weftminftes, to R. the Conteinpt. loud. 199+... * 


Lands in Antient Demeſne are extendable * a Stature-merchant 
Staple, or Elegit. | wink 597 


(a) er 


L. | Moor 
. 
211. 8. P. ank 5p Antient Demeſne, upon an Aagit, may by the Sheriff be delivered in Execution, 
becauſe the 


the Land is . in Plea in the 3 Court adjudged. Hob. 47- 


Moor 211. pl. 1 and Brownl. 234. 8 


* In an Indictment for not taking upon him and executing che Office · Page * 
of a Conſtable, to which he was choſen by the Leet, the Queſtion was, Vent. 344+ 
Whether a Tenant in Antient Demeſae was obliged nde chat Office; 3 
and _ Court held 3 5 1 


0 How it may become Frank-fee. 


F a Fine be leyied, or Recovery ſuffered of Lands ja Antient Demeſne, $00 270. 
this makes them Frank: fee. | 2 Co, 30. 


But ifthe Lord be not a Party, he may (3) wv. Writ of Diſceit, and 2 H. 4. 44. 
avoid the Fine or Recovery; for Lands in Antient Demeſne were not origi- Rol. Abr. 
nally within the Juriſdiction of the Courts of Weſtminſter; but the Tenants 377 


thereof enjoy this among other Privileges, not to be called from the Buſi- (8) | hg 
neſs of the Plough by any foreign Litigation. 


Scire facias, 


becauſe not a 
Party to the Fine or Recovery. 3 Lev. 419. That a Termor may have a wa of Diſceit, and make it 
Autient Demeſne, at leaſt during his Term. Rol. Abr. 327. 


But if the Lord be Party „then the Lands 1 . K. are 2 Rol. Abr. 
within the Juriſdiction af the Courts of HYeſtminſter ; for the Privilege of 324: 
Antient Demeſne being eſtabliſhed for the Benefit of Lord and Tenant, Salk. 57. pl. 
they may deſtroy it at Pleaſure. 

If a Fine be levied of Lands, Part Antient Demeſne, and Part Frank- Kelw. 43. 
fee, and the Lord brings a Writ of Diſceir, the Court af B. R. upon View Rol. Abr. 
of the Tranſcript of the Record, and Proof that Part are Antient De- 178, 
meſne, will reverſe and avoid the Fine as to that Parcel; but they will not G0. El. =— 17. 
arder. the Fine to be torn off che File, ay in Caſes where the whole Pine is 
reyerſed, becauſe it Mall ſtand god as to the Frank-fee; but they will or- 
der a Mark to be made on the Fine, to ſignify that it is cancelled as to that 
Part; and in this Caſe the Ter- tenant muſt be made Party by er 
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Antient Demeſne. 


for otherwiſe the Conuſance of him that was Party to the Fine ſhall not 

bind, if the Tenements are Fraok-feez becauſe. by that Means the Ter- 

tenant might be dif without Notice; whereas" if he appears upon 

the — acias, he may plead a Releaſe or Confirmation in Bar, and ſo 

is Poſſeſſion. - 

T4 But if a'Fine be levied of Land all * Demeſae, and the Lond i re- 
Figs 1 vetſes it by Writ of Diſceit, it ſeems doubtful from the Books, whether 
17 E. 3. 31. the Fine ſhall ſtand good between the Parties; ſome ſay, chat it ought not 
F. N. B. 98. to be wholly ſet aſide, nor the Conuzor reſtored to his Land againft his 
a. own ſolemn Acknowledgment on Record, eſpecially ſince the Lord, who 
4 as F bring s the Writ of Diſceit, ſeeks nothing but to reſtore the Land to the 
Rol. ** Prvi they 4 of Antient Demeſne (a); others, on the contrary, hold, that the 
$63. Diſceir, and the Reverſal thereon, wholly avoids the Fine, and re- 
Cro. El. yo — the Conuzor to the Poſſeſſion of the Land 3 and the Conuzance, 


| 


(ay Bug | 2 on Record, ſhall be go Eſtoppel; becauſe it was made in a Court 
Fine levied, that d no Juriſdiction of the Matter; and therefore the whole munen. 


the Conuzor ings coram non judice. 

had releaſed 

to the Conuzee and his Heirs, or confirmed his Eſtate, he ſhould have retained the Lands, OL. 
ing the Fine was deſtroyed ; becauſe by the Releaſe or Confirmation, his Eftate would have been made 
firm and rightful. 4 Inſt, 470. 10 Co. 50. Fitz. Diſceit 37. Leon, 290. If Tenant in Tail of 
Lands in Antient Demeſne, leaſes for fixty Years, and after levies a Fine, with Proclamations, in the 
Common Pleas, and this is after reverſed in a Writ of Diſceit, yet, guoad the Leſſee, this Fine ſhall not 
be avoided, but ſhall make the Leaſe good — the . in en = the berter Opigies of the Books. 

Leon. 290. vide Lutw. 7 10, 711. | 


*Page 113 lf in a Writ of Right in Antient Demeſne the Tenant pleads in Abate- 
| ment of the Writ, and by that Judgment is abated, and the Demandant 
1 B. 19. brings a Writ of Falſe Judgment, wherein the Writ of Right is affirmed ro 
+ "te 279. de good, the Court of Common Pleas ſhall proceed as the inferior Court 
ſhould have done; and although Judgment be there given to recover the 
Land, yet the Land is not Frank-fee, but continues Antient Demeſae, be- 
cauſe the Beginning and F oundation of thoſe Proceedings was in the Court 

of Antient Demeſne. 
Rol. Abr. If the Lord infeoffs another of the Tenancy, this makes the Land F rank- 


N 8 fee, becauſe the Services are extinguiſhed perpetually. 
2 7 So if the Lord releaſes to the Tenant all his Right in the Tenancy, or if 


323. and the he confirms to him to hold by certain Services at the Common Law, theſe 
ſeveral Caſes make the Land Frank- fee. 


there cited 
out of the Year-Books, and where it becomes Frank-fee, by wg into the Hands of the Ling. 


0 Where Antient Demeſne may be pleaded, 
and the Fozm thereof, 


8H.6. 33. JN all Actions wherein if the Demandant recovers the Lands m_ be 


Rol. Abr. Frank-fee, Antient Demeſne is a good Plea. 

322. Where 

the Suit may be removed to the Courts above, and they to proceed as the inferior 8 might have 
done, wide F. N. B. 19. 4 Inſt. 270. Moor 451. 


Vide 4 Inſt. Therefore in all Actions Real, or where the Realty may come in Quel 
270. tion, Antient Demeſne is a good Plea; as Aſiſe, Writ of Ward of Land, 
__ * Writ of Account againſt a Bailiff of a Manor, Writ of Account againſt a 
es 0.4 Lan Sc. f 
a 


Anttent Demelne. rant 


In Replevin Antient Demeſne is a good Plea, becauſe by Inte ment the Godb. 64, 
Freehold will come in Queſtion.” _ EF ___ 97 
44 4 224 n 28, 


In an Hectione Firine, Antient Demeſne is a good Plea; for by common 
Intendment the Right and Title of the Land will come in Queſtion; and ge 105, 
if in this Action it ſhould not be a good Plea, the antient Privileges of 2218. 1756 
thoſe Tenants would be loſt, inaſmuch « as s molt Far! at 11 1 her are —. —— oa 


by Ejettment. % 7175 | a N - Cro, Eliz. 

1 W £541 5 826. 2Rol. 
Rep. 181. Hob. 47. For the Aden. ſee 2 Bur. Rep. 1047, 1048. See the Note on the laſt Clauſe 
of this Diviſion, 


„ — 


wo — —— „* v — eee ned 


But in all Actions merely Perſonal, as Debt upon a Leaſe, Treſpaſs CS 105. 
Quare Clauſum fregit, &c. Antient Demeſne is no Plea. ol. Abr. 
in Treſpaſs conirs pacem, though the, comes, in Debate, yet An- 
tient Dog is nf s ; for hs at 2 50 900 
able for the Good of the Commativtealth. ! 777 322. 
In an Afiſe by Tenant by Statute-Merchant, Antient 1 is no 2 Inſt, 397+ 
good Blew becauſe the Fj. not een the Freehold, bug till he Hob. 8. 
th Satisfaction, |. 
In a Quare Impedit 4 Dae is e e if it ſhould be — Abe, 
anted there Would be a Failure of Right, for cannot grant 
Writ to the Biſhop p 1 ? Hob. 48. 
So in an Action * Waſte Antient Demelac is. no-Plea, becauſe in An- 3 Inf. 306. 
tient Demeſne they cannot, upon the Diſtreſs returned, award a. Writ to ** Ne ; 
inquire of Waſte, according to the Statute ; fot the Sheriff, ought. by the Lol. "Al 1 
Statute to go in Perſon, which cannot be ſupplied; by their Officer, and 423. | 
5 there would be a Failure of Right; bur jn this the Land ſhall not be 
rank-fee. ft 
* If the Manor and Demeſnes — vs are ' demanded, An tient Demeſne ge 114 


is no Plea, becauſe the Lord would be Judge i in his own. Cauſe... u 1 B. 11. 
2 Leon. 197. 


Salk. 56. pl: I. E 483, Show. 271. 
Antient Demeſas may be pleaded after Imparlance, becauſe the Lord Dyer EE 
may reverſe the Judgment by Writ of Diſceit ; and it goes in Bar of the Margin, 


Action itſelf, viz. in that Court, becauſe it is coran nun judice. Sis 5 ON 
2 83. 1 
Moor 45 1. Where the Defendant in Ejement pleads Antient Demeſne, he need not wake any Defence 
by 1 vim & injuriam ſuam. Carth. 220. Show. 386. Salk. 217. Yide Doct. Pl. 5 7, 
52 


An. 3** 


Abr. 322. and Tit. Pleas and Beau. It may. be pleaded without Affidavit... 2 Ld. er 


r * 2. INC? 2271 "= 181 23 
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Annuity and Rent- charge. 


N PF ſtrictly when, is an yearly Payment of a certain Sum by 
of Money granted to another in Fee-ſimple, Fee-tail, for Life Pinch 161. 
or Years, charging the Perſon of the Grantor only; if payable Rol. Abr. 
out of Lands, it is properly called a Rent · charge; but if both 226. | 
the Perſon and Eſtate be made liable, as . molt N are, Wen . 4.0.30 


is generally called an Annuity. n $1 
vo L. I. I ; | (4) bo 


* King, and puniſh- 2 5 | 


Co. Lit; 144. 


A 


Annuity and Rent-ch arg. 


* * = —- ———ñ—ö— ———— ę— VF Go — : — 


2 How an Annuſty 02 Rent-charge Pliers from athe 
ents. 114- 

(B) What ſhall be a good Gant 02 Creation thereaf. 115. 
(e) Of the Remedies for the Recovery of an Annyity, 177: 


\ 


SEE and Extingu imment of an Anovi or Rent-charge, | ch. 
vide Head of Rents it 


ꝗ—ͤ— — 3 —_— 2 "_ * 
— — — : IS — — > \ * : y „ — — . : — 


(A) How an Annuity oz Rent-charge differs 
om other Rents. 


Man feiſed of Land grants, by Deed Poll or Indenture, a pearl 
wide for this Rent to be iſſuing out of the ſame Land to another in Fee, in LO 
— of Fr for Life, Sc. with a Clauſe of Diftreſs z this is a Rent- charge; and 

the Grant be without Clauſe of Diſtreſs, then it is 4 Rent- ſeck. 
Vent. 163. e Money 0 js an annual Return, made by the Tenant, either in 


Lit. f. 218. 


Co. Lit. 143. La Ws oney or Provifions, in Ir for the Land that paſſes. 
Ur. Man dates a Peoffm: nt in or a Leaſe for Life, or a Gift 
ond: 214+ in Ta Remote over in in Feß ſuch Grants there can be no 


2 Inſt. 505. Rent-ſervice reſerved at this Day, the Feoffor or Grantor having no 
Plow. 134. Reverſion, and the Feoffee or Grantee by the Statute of Auia Emptores 
* Page 116 * Terrarym mult hold of the capital Lord; therefore if in ſuch Deeds a Rent 

(a) For with- be reſerved, there muſt be a 85 Clauſe of Diſtreſs inſerted; and this will 
out ſuch make a good Rent-charge, the Land being charged with a Diſtreſs for the 
Clauſe it is Payment of it. 


only a Rent- 

Wh ſuch Reſeryatio a Deed Poll, h doubted, the Words of Reſervati 
— Am N © ; e but i it Gs hy ſettled that ſuch aeg — 
in a Deed oll, becauſe whoever claims an Eftate under any B24. Vi ought in Reaſon * Equity to be 
ö ids Co. Lit. 143. b. 2 Rol. Ahr. 
449+ Plow: 


Co. Lit. 147- If a Man grants a Rent out of three Acres, and grants over, that if 
b. . the Rent be Arrear, that he ſhall diſtrain for the Rent in one of the 
7 Co, 51. b. Acres, this is one intire Rent; but it cannot be a Rent-charge for the 
Whole, becauſe the greateſt Part of the Land out of which it iſſues, is not 
chargeable with any Diſtreſs for the Recovery of it; and denominatio ſu- 
4 majeri ; therefore it is taken to be a Rent-ſeek, for which, by the 
Words of the Grant, the Grantee may diſtrain in che third 7 nr for 
whenever the Remedy, by way of Charge for the Rent, is not commen- 
ſurate to the Rent, the Rent is called Seck, and the Charge is only appur- 
tenant to the Rent, and does ngt give it its Denomination ; and the Reaſon 
is, becauſc if ſuch or Grant oll be loft and worn out by Time, and 
a May were to — r it, if ip we to give it the Denomination of a 
Chon it would graſp more Land than was originally intended to be 
charged; and therefore the Law binds them down to the Denomination of 
the Rent, as Seck, and to ſer forth the Charge as an Appurtenant, that by 
Length of Time no more ſhould be , in the Charge than was 

originally intended in the Grant of that Charge. . 
Co. Lit. 147. If a Man grants a Nent our of his Lands to J. S. and his Heirs, and 
2 7 Co. * 3 that he may diſtrain * it during * Life, this is a Rent- charge i in 


„ 


a ad 4a. 


S. becauſe he may diſtrain in the Land, out of which it iſſues, during his 1+ 
own Life; but it ſhall be Seck in the Hands of his Heirs, becauſe by the granted to 
expreſs Words of the Deed, the Remedy was to ceaſe upon his Death de and their 


aliter and 
Rent had been , becauſe the Remedy being Temporary is not adequate — 
to the Right, which is perpetual. . A0 901 50 


of it, this is a N, the Diſtreſy d to one an Appurtenant 
« as Pine Qik, fs Nene ud! ita becauſe the 


” 
| 31. 
iy 4 1 


a gaod Grant 


F a Man obliges himſelf to J. 8. in an annual Rent of 104, perelps- 2 Bel. Abt, 
endum annuatim de manerios de D. and bindeth the ſaid Manor, and all 424. 


the Chattels therein, to a Diſtreſs, this amounts to a good Grant of the 727.59 many 


| | | gntings | 
Law creates a Rent-charge, becauſe it is the Defign of the Law to render all Contracts bidding — 1 
— * far as the Intention of the Parties may be from the Deed ; and ſuch Interpretation 


F againk che Grancor, eau be by ee jo e n oe for what 


So if I bind my Goods and Lands to the Payment of a yearly Rent to 9 Page 116 
J. S. this is a good Rent-charge, wich Lud 8 though ehere be Co. Li 147+ 
no expreſs Words either of Grant or Diſtreſs; or if I grant that if ſuch a a. 
Rent be Arrear, that J. . ſhall diftraip for it in the Manor of D. this is a * Rol. Abr. 
good Rent charge, for in all theſe Caſes it is evidenily my Intention that Bro. Rent. 
my Land be liable to the Charge. | | 16 

So it is if I grant to S. S. chat he and r or the Heirs of his Co. Lit. 147, 
Body, ſhall diſtrain for 405. Rent in my Manor of Dale; this is 3 gogd = .. 
Rent- charge in Fee or in Tail, becauſę 8 Power of diſtraining is in one 7. brow 
flora oe Lig Hg 
Body of S. S. and whoeyer has g Power of diftraining, has gn Eſtate in the ? Co. 51. 
Rent for which the Diſtreſs is given, ng Ou ey WW Baut. Caſt 
But if I grant a Rent of 405. out of the Manor of Dale; and if the , Rol. Abs, 
Rent be bekind, that the Grantee ſhall diſtrain in my Manor of Sal ; 4:5, © 

is Power of Diſtreſs in the Manor of Sale ſhall not amount to the Grant Co. Lit. 1473 
of a Ren- charge out of the Manor of Sale; for though in the former _ 
Caſes ſuch Conſtruction is admitted to ſupport the Intenciong of the Parties, 7 £9 gts 
where the Grant is not explicit, yet in this Caſe the Reaſon of ſuch Con- | 
ſtruction fails, becauſe here is a plain Grant of the Rent out of the Manor 
of Dale, and the Diſtreſs is given in the Manor of Sale, as a Means for the 
Recovery of it, for which he had no Remedy by the Grant itſelf; and 
therefore the Rule, Quod expreſſum ſemper facit ceſſare tacitum, takes Place 
here, that where the Intentions of the Parties are evident, there that Con- 
ſtruction ſhall never be admitted, which the Law only allows in dubious 
Contracts, ut res magis valeat quam pereat ; for if that Manner of Interpre- 
tation were admitted, the Grant might be made double, and the Grantor 
twice charged, againſt the Deſign of the Grant. 

If a Rent be granted to A. and if the Rent be behind, that a 2 Rol. Abr. 
Stranger ſhall diſtrain for it for the Uſe of the Grantee; this is a good 125 
Rent-charge in 4. and a Diſtreſs limited to a Stranger for his Benefit, 

, . 1 13 


(B) What ſhall be 92 Creation 


— 


if the Difreſs beter e for Years, for thea' rhe intre Baby ove of 


of 


4 


WA FT ES CLETISOE 


— — . — 


2 * th 
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" Affinity and Rent: tyarge. 
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124K [a 1 WAG Ege&t! making” him the Grantet's Servant r that n and 
what à Man may uo by eee he may do. by n or uh 


© 34 other. ; of * Storen 

2 Rol. Ab. But if the Diſtreſs had been licniced _ Stranger Adem iying for the, 
423. Benefit of the Grantee, ſo that the Limitation of the Diſtreſs may ſet m to 
be independent on the Grant, and without Relation to it; this Piſtreſs does 


not make it a Rent- charge, ſince by no Words in the Deed the Diſtrels 
. ſhall be applied to the Uk e or Advavrage of the Grantee, '' {© | 
Bro, Tit. © I A. grants and confirms to B. a Rent of 5 /. to be taken out of his 
3 Lands, which Rent B. has of the Grant of his Father, though B. never 
2 Rol. Abr. had any ſuch Rent from his Father, yet this Grant of As ſhall be 
* good to create a Rent-charge in B. for it is evidentiy the Intention of 4. 
| that B. ſhall have a Rent of 5 /. out of his Land; and a Miſtake or Error in 
the Deſcription of the Thing referred to, ſhall not render the true Debign 
of the Contract ineffectual and void; a 
Co. Lit. 147. If a Man ſeiſed of twenty Acres of Land, grants a Rent of 20 5. percipi- 


Rol. Abr. endum de qualibet Acra terre ſue, or out of every Acre of Land; this is in 
Tele Fg Nature of a ſeveral Grant out of every Acre, for the Grant ſhall be taken 


If tuo Te. moſt ſtrongly againft: the Orantor, and the Grantee ſhall have 20 3. out of 


nants in each Acre. vis ©, | 

Common, or | | 5 
"ſeveral Tevants be, and they grant a Rent of 208, fer Ann. out of their Land, the Grantee 
ſhall have 408. Rent; ; for as their Eſtate is ſeveral, ſo ſhall their Grant be too; and therefore each ſhall 
be taken ee Rent of : 20% $ Co. 7 ö. Arr. 140. b. 161, 171, 289. Co. Lit. 197. A. 
2657. b. 


Co. Lü. 147. If 4 r 158 ſells Land to B. by Lidchtate/” ent sede A0. 
b. rolment they both join in a Grant of a Rent-charge to C. this after the 
® Inrolment ſhall be conſtrued the Grant of B. and the Confirmation of A. 


* 
1 Tage "17 becauſe when the Bargain and Sale is inrolled, it has the Effect of a Deed 


inrolled, from the making thereof; and therefore it muſt be the Grant of 
B. who had the Land a the Time of the Grant made; but if the Deed had 
never been inrolled, then it ſhould have been the Grant of A. and Confir- 
mation of B. becauſe the Land never paſſed from 4. the Decd Ig inef- 
fectual and void, without Inrolment. 
If an Original Grant be made of a Rent-charge to commence after the 
Bro. Tit. Death of J. S. it is good; for. this is not like the Caſe of Lands, where 
Grant 86. the Livery mult , carry the Freehold, TIER and where the Abey- 
ance, or Want A di FW Wh where the Freehold is, may be of Pre- 
ot 


ers; 


But a Rent a pete in it a Conſiderable Time, . might have bis Writ abated by 5 the 
fo, 227 or Frechold's veſting in a Stranger, by Reaſon of a Conveyance made by the 
— 1, can. Grantor, before the Writ brought; but the Grant of a Rent de novo is not 

not be grant- attended with this Inconvenience; for no Man can have a precedent Right 
ed to com- to a Thing which is originally created by the Grant ſelf; yet Quære at 
2 _ what Diſtance of Time ſuch Charges may be allowed to commence, whe- 
J 8 _ ther it muſt not be after the Lives of the Perſons in eſſe; for if they be in- 
to ſuch Rents definite, they ſeem to have the ſame Tendency to a Perpetuity as any other 
there may be contingent Remainders, or executory Intereſt ; and the bare Affectation of 


precedent a Perpetuity is ſufficient to condemn any Conveyance. 
Titles, and 


therefore ſuch Grants are not good; for ſuch Freehold, by thus being ſplit and ſevered, doth hide the 
Perſon in whom the Right is; and therefore the Party that has Right, will not be able to diſcern againſt 
whom to bring his Precipe for the Recovery of it. Bro. Tit. Grant 86. 8 H,7. 3. Plow. 156. 
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retain the 


capt (uid) d , AF BB ZIG 9%e 
Rent out of hie Land, and dies; ie it is 
Nor wille coſe g Aungity'lie fora Rent granted 2 
Na 270 mY. * Perſons; u. — 

ture ofthe 1885 


ere e Pop. 
34. Co Lit. 144, 145 : "Rot. A} oy PK. 14g 2 Wei ut 067 i ig 
nn if «Ma EE or bf hi Lang Na 1 Proviſo r Leg, 1. 
Deed of Difeals 185 provides tar LEN TS y Thing 1 Li 575 
. ſhall 9 to exten charge, ba of K. 75 7. 
' Annuity ; in this Caſe the Perſon of l 1 15 


«dy * Bat if the | 

; Proviſo 

| _ che Ae upon the Perſon arifing only from the Manner of of conftru- 
2 


had 


been that the 
for the Conſideration ct ought to be extended as G 
Kr as pe) Words will bear apainſt the Su Suing rl be no Room for any Thing 
ſuch Conſtruction, 


B 
when, by the eſs Words of the Grant, the Perſon therein con- 
- of the Grantde is is not ch by "Ir bo avi, ſhall Io ning, to - — 53 ron 
overthrow an hens Clau in the 1 wel ib By gr 4 om 
| E 14 £5 Dae, * A 4 P , 

| | 1. 506) 0 6 hank ae mon wo Ee 
1 el Ji io ge * 
| Ea Min grant a Renc-charge oor of he Manorof Daly Tach tb * p 
-Grantor has no Intereſt, with a Proviſo that the Grant ſhall not charge his & > 
Perſon, this Proviſo is void ; betauſe the ena as egg othing in the © 6 

equent- 7 5 


Manor of Dale, could not, by any Act of his, ch 
the Per- 


gout] 05 
, the Grantee having no Remedy for his Adinuh 


a of 'the Grantor, the Proviſo to — his P as renderin 

the whole Grant ineffectual ; and if in chi e Caſe the a had been ſeiſ 

of the Manor, and had granted à Rent-c e . forthis\ TIF of "MN 7b 
the Grantee, with a Proviſo that the Grant ſhould not charge his Perſon, 4 
though the Gtantee himſelf could have no Remedy but by Diſtreſs, be- 
cauſe, that Remedy being F. e Him, the Proviſo is good to exonerate 

the Perſon; yet, upon the the Gramtee, his Executor may have 

an Action of Debt agaĩnſt the Grantor for the Arrears, becauſe the Debt. 

tor has no other Remedy for the Recovery of them for he cannot diſtrain 

after the Grant is determined and therefore the Proviſo to exempt the 

Perſon ac | againſt the Executor, * rern the Grant uſcleſs and 
imeffetua nw”, 


And hence it s, that if vRevr be schont of Lands, with” a Privid 6 Co. 8. b. 
that the Perſon of the Grantor ſhall not be charged, that this Proviſo is Bot if the 
void, becaule the Grantee, having no Diſtreſs given by the Deed for the Grantar had 


Recovery of the Rent, would be withour any Þ Lanner of Remedy, if the 2 122 
Pre an e 5 other Thing 


tA LA 8 
| of Sik, u. Provo had = god, -r. obe u. Rent i an Afi 6 Co. 58. b. 


If a Man by bis Deed grants, that if J. G. be not yearly id the Sum Oo. Lit. 146. 
of jos. that then he may diſtrain for 4 his Manor of 1 this is a Joint pu 
grant a Rent- 


good Rent · charge out of the Manor ; but no Writ of Annuity lies for it. 
Vol. I. K k 
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becale there i is no Grant of the Rent made by the Grantor; yet becauſe 

out of he ry” given . Grantee a Power to diſtrain, if ſuch a yearly Sum be not 


their Land, 

Diftre quedd- 
22 7 0 hn che Mave Reac for ich the ker | . ee 
Grantec ſhall $4 1153 2 


not charge the Perſon of A. this diſcharges the Perſon of A, but leaves B. liable to 1 
Co. Lit. 147. b. 


oF. I 0 99% 5 2. & 10. NaN 18. HRC id ame g. 1 
Co. Lit. 17 e nd ited ef Lend in ker en Lind tht Lead 
= Went eas for Life our , With a Power to diftrain ib both, 
1 Wa if _ oy be Arrear, the Leaſehold, wells the Land bf Inheritance 


Gs. Ella. are (i to the Diſtreſs; becauſe a Man may oblige his Chatcels to che 
ug 522. Dich ge Ne bf te Rent . the Rent being a Freebold al hall iſſue ny our 
of the Iahętitance; becauſe the Leaſehold, bein e 
1 4,90 riſbing iatereſt, is not a Fund commenſurate to the Charge aud therefore 
the Rent mall iſſue oft 6f the Inheritance, which for its = Hung is a more 
complete Eſtate to 5 OR and _ the Grant effectual. 
(a) 7 Co. 51, And hence it was (4) adjudged, that though the Grantee might diſtrain 
ny Bare 1 5 hold Land Lk peck muſt avow for a Rent iſying mt of the In- 


erit 

he a Man poſſe ſſeſſed 'a Term for Years, ants. a or dur of | it to 
Ky Eſtate be of ſhorter Duration than the Charge; 

yet becauſe it 7 ivy th 0 25 0 und provided by f. — for the Payment of 


the Rent, it nfwer.the Grantee, ſa long as it has Continuance, if the 
| Life 13 e h t 8 Rent Yay, ranted 155 ſo 
Wie is ano emedy for en —_ of an 3 or Rent- 


charge, and that 1 2 when a Power is given the Grantee to enter and hold 
the . till ſatisfied the Arrears by the Perception of Profits, the 
Grantee, when the Reat, is Arrear, may in ſuch Caſe enter and hold the 

—- Page 119 * Lands till ſatisfied by the Perception of the Profits ; though in this Caſe 
55 it was objected, that there was no Eſtate conveyed, out of which a Uſe 
Perception of might 72 to the Grantee, upon the Nonpayment of the Rent; and that 


Profits. this Grant could paſs no Eſtate to the Grantee, as a Conveyance at Com- 
Sid. 223,262, mon Law, becauſe the Grantee could have no Inheritance or Freehold in 
344: L the, Land, when the Rent was in Arrear for Want of Livery, nor an Eſtate 
wo 5 or Years, for Want of a certain Commencement and Determination; yet 


Raym. 135, it Was adjudged, that by the Grant he had an Intereſt veſted in him, when 
158, the Rent was Arrear 2 and though it be an uncertain Intereſt, which, for the 
Sand. 117. Uncertainty of i i Commencement and Determination, might be void by 
Wd n_ the ſtrict ules 0 Law, if it were granted independant of any Eſtate cer- 
© tain, yet it is good in this Caſe, becauſe it is created to attend a determi- 
nate Fiſtare ; and the Nanpayment of the Rent fixes the Certainty of its 
Beginning, and the Satisfaction of the Arrears, by the Perception of the 
Profits, = End and. Determination of ſuch Intereſt; and therefore the 
Grantee may reduce ſuch Intereſt, as it riſes, into his Poſſeſſion by Eject- 

ment, which is the proper Remedy to. recover the Poſſeſſion. 
8 If a Man grants a Rent-charge to J. S. his Heirs and Aſſigns; and if it 
5 Ra 1 ſhall happen that the Rent be behind and unpaid, that then the ſaid J. S. 


12. his Heirs and Aſſigus, ſhall enter into the Land, and have and enjoy the 
Poph. 126, Rents thereof, until the Arrears be fully ſatisfied ; and the Grantor cove- 
ils. 5 nants to levy a Fine to the Uſes of the ſaid Deed if after the Fine levied 


— the Rent be Arrear, the Grantee may enter into the Land, or make a Leaſe 
and Hare, for Years to try his Title in Ejectment; becauſe by the Fine there is an 
And by the Eftare veſted in the Conuzees, to raiſe an Uſe in the Grantee, of the Rent- 
better Opi- charge, when the Rent is behind; and whenever the Rent becomes Arrear, 
4x64 7 the Polleſſion is executed to that Uſe, and conſequently the Grantee hath a 
_ be Ar Right to take and keep that Poſſeſſion, till the Uſe for which it was exe- 
rear before er be ſatisfied; and that was till che Arrears oh Rent be paid by the Per- 


ception 


— 


ception of f che k cg therefore thou gh \ the gre teſt tereſt iu che . 
2 be un Ne is uncertain he, grunt. It be Hey eb, * 8 
of the Profits 2 192 is Intereſt remains, if his Poſſe(gn. be bed Fine nf x" ied 


or div Ve ma it by Achent, which is the ptoper er 
to NG the For fo and if 1 the Grim ee den 8 8 


Over Rent, th nr de ſaſh. 


Alkgnee may likewiſe entet, and N in a ent; for thou cient to raiſe 
the Uſe bien out ud the Eſtate of onde 800 a. 17 5 . tis in 1 G, 2 F 
tear, and, till the Rent be behind pry GET here i nothi bg ore hl enter ĩnto the 
a bare Poſſeſſion of a. Ut, which in 181 ature jy not aligns Land for the _ 
the 2 1 5 of the Rent it ſhall pals, becauſs ir 0 tore ah — 
Remedy or Security for the N "#90, Nee h e that N SR 
whoſe Haods foerer ib cd OO Fine gol 
be of Grant, ad dat nv att ons Arnie. bers. = 
as : MOB bas mad an 

An A&ion of Debt does not lie for the for le of en Annuity, if the Co. Lit. 162. 

Grantee be ſeiſed of it in Fee, Taik or for dan 289291 G1 8 
ut Where an 

A far two V — A for 
arg, ms granted by eld, that qo Lowe god i the < bough 2 ay of et Dn 


it. 
for Years. Cro. Eliz. 268. For the > Or which Heirs and ab ary cf. vs by Dit or Action 
of Debt, vide Head of Rents, and oy 22 


x H.8. © 97.9 Pa. "OA 29.7! 3 c. 28 
11 Geo. 2. C. 19 
ereus eu cala be. 


As rego lar „ Rol. Abr. 
are either & by Trik of Annuity or Diſtreſs, it is to be ſeen which is the moſt © _— 
eligible Method, and what ſhall determine the Grantee's Eleftion; If A. . 
grants a Rent- charge 10 B. and his Hleirs, if tbe Rent be Arrear, not 6aly gd. of 
the Grantee, but his Heirs in infiuituw; may diſtrain for it; for the Reme- Co. Tha 144+ 
dy, being commenſurate to the Right; ad be of equal Duration with the 
Right; but if in this Caſe the Rent be Arrear, and the Grantee brings a 

* Writ of Annuity, in order to charge the Perſon of the Grantor, it is no 0 Page 12 120 
longer to be conſidered as a Rent iſſuing out of the Land, becauſe. the Writ 
of Annuity has intirely turned the Charge upon the Perſon of the Grantor; 
and under that Denomination it muſt determine with l of the Grant- | 
or, becauſe his Heirs are not chargeable” 

Burt if A. had granted for him and his Heirs to . 2 his me; ſoch 2 Rol. Abr. 
a Rent out of his Lands, in this Cafe che Heirs, being comprehended in 6. 
the Contract, are bound to make good the Granc ſo far as they have Aﬀets Poph. 6, 
by Deſcent from the Grantor. U 199 w 29 

If a Rent be granted in Tail, the Oben coneetieniic Hebie s- led 87. 
tinues a Rent; — as ſuch it may be intailed within the Statute De Co. Lit. 19. 
Adonis; but if the Grantee brings his Writ of Annuity, it is ad langer with- , „ 
in the Statute, becauſe then it is become a Charge meerly perſonal, without Nevit's Caſe. 
any Relation to the Land out of which it was firſt granted, and therefore 
is become a Fee-ſimple conditional, as ſuch a Gift of Lands had been be- 
fore the Statute z and therefore the Annuity not being within the Statute, 
may be aliened. 

But in ſome Reſpects the;Writ of Annuity is the better Remedy; as if Annuity 
a Termor for Years grants for hit ahh his Heirs a Rent-charge out of his where better. 
Land to another and his Heirs ; in thi aſe; if the Grantee diſtrains, and Foph. 87. 
thereby has thrown the Charge ;ntirely off the Perſon upon the Land, upon 
the Expiration of the Term, the Rent is gone; becaule the Grantor could 
not charge the Land longer than his own Intereſt in it continued; N if 
the Gratis had brought his Writ of Annuity, the Charge * the Per- 
fon had been perpetual, ſo long as the Heirs of the Grantor had any Aſſets; 

Deen che Grant was for him and his Heirs. 50 
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8 Annuity and Rent-tharge. 


„He. i Sia nacne 3 Bide ; Las SAG 8 nr ds 
Lit ſ. 29. The next 1 ing to be inc vired into is, what Akts of the Grantee 4 
Rol. Abr. ſufficieut to A his hole 3 and this Determination muſt be by 
S Lie. 145. ſome ſolemn AR in a Court bf Record, that it may appear to be the A! 
of the Grantee himſelf, and hot of "Stranger, "withour his Permiſſion or 
Authority; and therefore if c Grantee di rains for the Rent, that is no 
Determination of his Electioh ; neither is the ſuing forth a Writ of An- 
muuity any Determination, becauſe theſe may be done by a Stranger, with- 
rope Grantee”; Knowledge or Conſent; or rather, be auſe the Defigh of 
the Law beipg to help Men to the Recovery of cheir Rights, in the moſt 
 »'» beneficial and bel Method, the Grantee ſhall not be forecloſed of either of 
his Remedies, by any raſh or unadviſed Act of his; but if the Grantee 
©. © counts in the Writ of Annuity, or avows the Taking of the Diſtreſs, the 
Count and Avowry is a repeated Determination, or plain Confirmation of 
his 6rſt Choice and Election; and this, being entered on Record, is taken 
to be the deliberate, Act of his Mind, and therefore he ſhall not be allowed 
to recede from what he has done in ſo ſolemn a Manner... 
Dyer 344. b. But if a Man grants a Rent-charge in Fee, without ſaying, for him and 
Hob. 58. tis Heirs, and the Grantor dies, and the Grantee brings a Writ of Annuity 
againſt the Heir, though he counts thereon, and 2 to Judgment, yet 
that does not forecloſe him of his Diſtreſs on the Land out of which the 
Rent iſſues; becauſe, by the Death of the Grantor, the Grant, as an Annu- 
ity; was determined, and conſequently the Grantee had no Election, hav- 
ing but one Remedy for the Recovery of it, which was by Diſtreſs; but 
the Diſtreſs in this Caſe ſtill remained, becauſe the Grantee loſt his Election 


dy the Act of GOD, for which no Man ought to ſuffer. 
Poph. 86. 


at RL So it is if Tenant pur auter vie grants a Rent-charge for ten Years, 
8 — and the Cuſtuy que vie dies, in this Caſe the Charge is determined as 2 
2 Co. 36. Rent, becauſe the Eſtate for Life, out of which it iſſued, is ended; 


but the Grantor is ſtill liable to a Writ of Annuity for the growing An- 
Page 121 nuity, becauſe the Grantee. had not by any Act of his determined his 
Choice, and therefore the Election being taken away by the Act of God, 
and not by any Act of his own, he may purſue the other Remedy by Writ 

of Annuity. 191 . 4713 ba; 

Co. Lit. 148. - But if the Grantee of a Rent-charge, before he has made his Election, 
(a) But 2: purchaſes Part of the Land, in this Caſe he is (a) without any Remedy, 
Whether the either againſt the Land or againſt the Perſon of the Grantor, the Land is 


. Caſe may not 


be ſo circum. not liable becauſe. the Rent is extinct by the Purchaſe, and it being in its 
ftanced as to Original Creation a Rent-charge, though the Law gave a double Remedy 
intitle him to for it, yet when the Grantee has by his own, Act diſcharged the Land, and 
Relief in E- extinguiſhed the Rent, he can have no Remedy for the Thing which he 
quity, vide has wilfully deſtroyed, and therefore he can have no Writ of Annuity 


$4. +5 againft the Perſon. . 


* 


N Appeal is the Party's private Action, ſeeking Revenge for the 
Injury done him, and at the ſame Time proſecuting for the 
Crown, in reſpect of the Offence againſt the Publick. 
Though this be a legal Suit, and therefore to be carried on 
in a reaſonable Way, yet as none of the Statutes of Amendment or rages 
8 I | exten 


£ 


P 
. \ 
N 
* 
— =" 


extend to it, the utmoſt Exactneſs is required in the Proceedings, eſpecially 
where the Life of a Man is brought inte Dagger; but as the nice Diſtinc- 

tions made and allowed of in the ſeveral Kinds of 3 are accurately 

treated of by Mr. Serjeant Hawkins, c may be jent to ſet down here 2 Hawk. 
what ſcems to have been moſt materially ſuid by him relating to Appeal, F. C. 155. 
under the following Heads. IV ono e web 38 2191 


x. Of an Appeal of Death. 122. 
2. Of Appeals of Larceny. 122. 


3. Of an Appeal of Rape. 233. 


(B) In what Courts an Appeal may be bzought. 123. 
(C) Who may bzing an Appeal. 1224. 01 J 
(D) Within what Time an Appeal myſt be bzought, 125. 
(E) In what County an Appeal muſt be tried.: 128. 
(F) How the Appellant is to appeal and pzefecute, 126. 
(G) pow the Fox of the Writ mult be, and foz what 
Faults it may be abated, 126. : 1 * 
* (H) Þow the Foz of the Declaration muſt be. 127. » page 8 
(iI) chat may be pleaded in Bar to an Appeal, 12. 
(K) How the Appellant is to be puniſhed fo2 a falſe Appeal. 128. 


" 


— 


— 


(A) Ok the different Kinds of Appeals. 


HERE were anciently ſeveral Kinds of Appeals which ſeem obſolete 2 Inſt. 142. 

at this Day, as Appeals of Treafon, which might be ſued before che Bad. 118. 
Parliament and other Courts of Law, as well as before the Conſtable and Þ C ye. 

Marſhal, and were determinable by Battle. | pe” 1 

But Appeals before the Parliament are taken away by 1 H. 4. 


cap. 1 
and thoſe before other Law Courts are become (a) obſolete. . 14+ 2 Inft. 132. 


(a) But as to 


tion of the Conſtable and Marſhal, in relation to Treaſons committed out of the Realm, it ly 0-9 


tinue ftill in Force; for in the ſeventh Year of Charles the Firſt, an Appeal of Treaſon ſuppoſed to be 
committed beyond Sea, was aQually commenced before the Conſtable and Marſhal, who, for want of 
ſufficient Proof to clear the Truth, awarded that a Duel ſhould be fought between: the Parties for the 
final Determination of the Matter. Ruſhworth*s Collect. Part 2. Vol. 1. fol. 112. between Donald, 
Lord Rea, and David Ramſay, Eſqz © Ny g 


Appeals de Pace, de Plagis and de Impriſonamento, are out of Uſe, and 4 Inſt. 182. 
have been turned to Actions of Treſpaſs for many Hundred of Years paſt; Co. Lit. 126. 
alſo the whole Learning of Appeals of (5) Arſon ſeems obſolete at this (2). Co. Lit. 
Day. | | | 288. © 

The kinds of Appeals therefore that ſeem to require any Conſideration at 
this Day, are thoſe of Death, Larceny and Rape, which are capital Appeals, 
and that of Mayhem, which is conſidered as a Treſpaſs : And therefore, 
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14 Ni b — of Death, which is now chiefly: i in Uſe, ax vinditive Action 


N which the Law gives a Wife againſt. her Huſband's Murderer, and. to the 
Heir at Law againſt one who kills his Anceſtor, which being the Suit of 
the Subject the King cannot pardon, but as the ſeveral Matters ſet forth in 
the following Part of this Head more particularly relate to this kind of Ap- | 
peal, it ſeems needleſs to inſert them here. 


P. 1 * #4 9 - 7 
710 , & a 3 13 * 


2. Of Appeals of Lat, A 0 » 
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An Appeal of Larceny is an Action which a Perſon robbed of Goods 
3 may bring againſt the Felon, in which there ſhall be (c) a Reſtitution of the 
5 Wher, Goods, and the Offender to ſuffer ſuch Puniſhment as if he were convicted 
freſh Suit is at the Suit of the King. M1 


required in 


order to intitle the Party to a Reſtitution, wide 2 Hawk, P. C. 169. 


1 In every Appeal of Larceny it is neceſſary to ſet forth whoſe the Goods 
P. C. 137. Were that were ſtolen, and (d) what the Price of them was, and that the 


(4) But Words Felonice cepit be made uſe of. 

2 Hawk.P.C. | 

177. This does not ſeem neceſſary for any other Purpoſe, than to ſhew that the Crime amounts to 
Grand Larceny, and to aſcertain the Goods, in order thereby the better to EW the Appellant to a 
Reſtitution, 


page 123 They who are robbed of Goods | in which they have a ſpecial Property, 
as Churchwardens, Carriers, Sc. may maintain an Appeal of Larceny,' and 


ATE (a) may either bring it generally for their own Goods, or ipectally for the 
(a) Keilw. Goods of F. S. Sc. in their Cuſtody. | 
70. pl. 7. | 


3. Of an Appeal of Rape. 

2 Inſt. 180. By the Common Law, any Virgin, Wife or Widow, might bring an 

Co. Lit. 123. Appeal of Rape againſt any one who had raviſhed her, though ſhe were 
his Nief ; but a lawful Wife could never bring ſuch Appeal without her 
Huſband; and by the Common Law the Raviſher was to ſuffer Death. 

2 Hawk. Bur by the Statute of Wem. 1. cap. 13. the Offence of committing a 

. Rape was reduced to a Treſpaſs, and puniſhable in the ſame Manner with 
other Treſpaſſes, till the making of the Statute of Weſtm. 2. cap. 34. by 
which it is enacted, That whoever raviſhes any Woman, where ſhe did not 
conſent before or after, ſhall bave Judgment of Life and Member; and though ſhe 
do conſent after, be ſhall have Judgment if attainted at the King Suit; but 
it is obſervable, that this Statute does not reſtore the old Common Law in 
relation to ſuch Appeals, as it would have done if it had only repealed the 
ſaid Statute of Yeſtm. 1. but makes a new Law concerning them; from 
whence it follows, that all Appeals of Rape, which are impliedly given by 
this Statute, mult conclude contra formam ſtatuti. 
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4. Of an Appeal of Mayhem. 


Hob. 134. An Appeal of Mayhem lies for any Hurt done to a Man's Perſon, 
2 Jones 205, arr he is rendred leſs able in Fighting to annoy others or defend 
imſelf. 


Videz Hawk. In this Action the Words Felonice Mayhemiavit are neceſſary, though the 
. C. 158. Defendant is not ſubject to the Loſs of Member. 
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(B) Jn what Courts an Appeal may be 
enen ee 


| PPEALS are commenced either by Writ, which is an deen er 2 Hawk. P. C. 


of 117 returnable in the King's Bench only, or by Bill. 155. 
Appeals by Bill may be ſued in the King's Bench againſt any Perſon in Co. x1. 605. 
actual Cuſtody, or by (5) having Bail filed for him there. ' © (656) Bat not 


— 8 ff + _ againſt one 
who is mainpriſed de die in diem. Cro. Eliz. 694. 2 Hawk. P. C. 155. and note, That if the Appellee 
be arraigned and tried the ſame Term, there 1s no Neceſlity to file a Bill againſt him. Jones 425. - 
Cro. Car. 532. Rol. Abr. 536. But wide Skin. 634. pl. 3. where notwithſtanding, the Court ordered 
a Roll to be made, and a Copy of it to be delivered to the Appellee, and gave him a Day to plead. 


If a Man be brought into Court either by a void Writ of Appeal, or by 2 Hawk. P. C. ; 
a voidable one, which is afterwards abated, he may be arraigned by Bill in 3855 8 
Cuſtodia Mareſchalli. Fide Cid. Bl. 
A Bill of Appeal lies before Juſtices of Eyre, and before Juſtices, ſpe- mY 
cially aſſigned, and before Juſtices of Gaol-Delivery, and for the ſame 
Reaſon, as ſome ſay, before Juſtices - of Aſſize; who by the Purport of 
ſeveral Statutes are authorized to deliver Gaols without any ſpecial Com- | 
* miſſion againſt any Priſoner in the Gaol, which they ate to deliver, or as Page i 24 
it is generally holden, againſt a Perſon whom they have bailed, Vide 2 Hawk. 


; | P. C. 156. 
and the Authorities there cited, for Appeals before the Sheriff and Coroner, and Appeals of Felonies 


done out of the Realm, before the Conſtable and Marſhal, wide 2 Hawk. P. C. 157. And that they 
cannot be ſued before Juſtices of the Peace. dem. | 2 


If ſome of the Accomplices only be in Priſon, a Bill of Appeal lies 2Hawk. P. C. 


againſt all, which, after the Trial of thoſe in the Priſon, fon be removed 156. 
into the King's Bench, where the Reſt ſhall be proceeded againſt, 


— 


— — —-— 


(c) Who may bzing an Appeal. 


A* (c) Infant may bring an Appeal, but he muſt proſecute it by Moor 461. 

Guardian, and ſhall be nonſuited upon ſuch Guardian's Non-appear- H. P. C. 183. 
ance at a Day whereon he is demandable; but if the Infant comes into ' Mod. 216. 
Court, and ſays, that he will relinquiſh the Suit, and the Guardian inſiſts to: Id, Ray m. 


continue it, the Court may diſcharge him and aſſign another. Holt 286. 
| | (c). Alſo an 


Appeal lies againſt an Infant, H. P. C. 18;, 2 Hawk, 168. 


But an Ideot, or Perſon born deaf and dumb, or one attainted of Trea- H. P. C. 183. 
ſon or Felony, or outlawed in a perſonal Action, ſo long as ſuch Attainder 2 Hawk. 
or Outlawry continues in Force, cannot bring any Appeal whatſoever. rar 

The (4) Wife only (unleſs ſhe had a Share in the Guilt, in which Caſe 7% Title 
it ſhall be brought by the Heir) can bring an Appeal of the Death of her 2 and 
Huſband, but ſhe muſt have been his lawful Wife; which are to be tried TR 68 
by the Biſhop's Certificate. Land Ae | (d) That an 


4 | \ Appeal may 
be brought againſt a Feme Covert, vide 2 Hawk, P. C. 168. 
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Appeal. 


Alſo a Woman divorced from her Huſband, though by a voidable Sen- 


2 Hawk. 


P. C 164, tence, (e) cannot maintain an Appeal. 


(e) For this ; | 4d | 
at leaſt is implied in the old Rule, that a Woman ſhall have an Appeal de Morte Mariti inter brachia ſua 
interfei, & non aliter. 2 Hawk. P. C. 164. Vide 2 loft. 68. 5 


2 Hawk. But a Wife who elopes from her Huſband, and the Wife of one attaiyted 
P. C. 164. of High Treaſon, may bave an Appeal of his Death ; though fych a Wife 
cannot have Dower, for the Statutes, which take away „ in thoſe 
Caſes, ſay nothing as to her Right of bringiag an Appeal. | | 
— mt If the Wife take another Huſband either betore or pending the Appeal, 
(4) But che- (he puts an End to it for ever; and if ſhe marry after Judgmeac (4) the 
ther the Court cannot pray Execution. | 


may not a- | 
weld Execution againſt him either ex Offcto, or at leaſt at the Demand of the King, 9. 2 Hawk. 


P. C. 164. 

Vide Head of For the Death of an Anceſtor who leaves no Wife, the Heir only can 

Deſcent. bring an Appeal, and ſuch Heir muſt himſelf be (e) innocent of the Fact, 

(e) Bus -d be he muſt be Heir (/) General according to the Courſe of the Common Law, 
ave a Share and alſo Heir (g) Male, and in his Count muſt ſet forth how he is Heir to 


in the Guilt, 

the next Heir the Deceaſed. 
ſhall have an x | 

Appeal againft him. H. P. C. 182. 2 Hawk. P. C. 165. / Therefore the Father cannot bring an 
Appeal for the Death of his Son, nor Son in Borough Engliſh for the Death of his Father; and 
if the Deceaſed have two Sons at the Time of his Deceaſe, the eldeſt attainted of Treaſon, neither of 
them can bring the Appeal, Co, Lit. 8 Leon. 326. Dyer 0. (g. This depends upon Magna Charta, 
which ordains, that none ſhall be impriſoned on the Appeal of a Woman for the Death of any but her 
Huſband ; and therefore if ſhe brings ſuch Appeal, the Court ex Officio will abate the Writ ; but no 
other WN X Women are excepted, beſides the Appeal for the Death of an Anceſtor, 2 Hawk. 
P. C. 165, 166. 


ide Hauk. If an Heir die, pending an Appeal commenced by him, it ſeems agreed 
P. C. 166. that no other Heir can proceed in ſuch Appeal, or commence a new one; 
Page 125 * and it ſeems the ſtronger Opinion, that if the Right of bringing an Appeal 
be once veſted in an Heir, who dies without bringing any, + Right of 
Appeal is gone for ever; and if an Heir die after Judgment given againſt 

the Appellant, it is queſtionable whether his Heir can ſue Execution. 


— — . i. AM... _ M.A... —— — — —— — — — 


(D) Within what Time an Appeal muſt be 
bzought. 


2 Inft. 320. D the Statute of Glouceſter, cap. 9. which has been conſtrued to ex- 
oy Foo tend only to Appeals of Death, An Appeal ſball not be abated for De- 


338 * fault of freſh Suit, if the Party ſue within the Year and Day after the Deed 
P. C. 162. done, the Computation whereof, as the Law is now ſettled, ſhall be made 
3 Salk. 38. not from the Day when the Wound was given, but from the Day when 
L.Ray word the Party died; alſo the Year and Day ſhall be computed from the Begin- 
ha Gp if 9 ning of the Day, and not from the preciſe Time when the Death happened, 
11 Mod. 70. becauſe regularly no-Fraftiop ſhall be made of a Day. 


pl. 9. | | 
5 Hawk. An Appeal of Rape may be brought in any reaſonable Time, the Judg- 


(a) So of Ap- Ment whereof lies in the (a) Diſcretion of the Court; for, as has been 
peal of Lar- ſaid, the above Statute of Glouceſter, cap. g. extends only to Appeals of 
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(E) In what County an Appeal mul de 
1 tried. 


. 
* ” 
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1 A AG regularly to be tried in the County Dyer 38. 
N ale gt coy 
it is faid, that f m had died in one County of a iven 2 Hawk. 

in another, the Appeal might be brought in ber of er and the Trial F. C. 163. 
be at the Bar by 1 returned from the Body of each of thoſe Counties; 
but ſince the 2 3 E. 6. cap. 2. which That: the. Partly may ſus an 
Appeal in the County where the Perſon feloniouſly ftricten, &c. ſhall die, &c. 
it ſeems the Trial may be from ſuch County onl x.. 
So an Appeal of Larceny is a local Action; yet if one rob me of Goods Dyer 3g. 
in tho County of A. and carry them into the County of B. I may (a) either 7 Oo. 3. 
bring an Appeal of Robbery in the County of A. or an Appeal of Larceny 5 —_ 
in County of B. | if v7 off T N 108 5 T | (a) But if one 

a 3 122} 21 2C. 21 SHAW £5 23 310 $347 203 An yn! take me froch 
the County of 4. into that of F. and there rob me, he ſhall be of Robbery in the Couaty of J. 
only, for he was only a Treſpaſſer in 4, 2 Hawk. P. C. 168. So in Rape, if a Man a Woman by 
Force in one County, and carries her into another, and there raviſhes her, the Appeal be brou 
in the latter only. 2 Hawk. P. C. 174. W 1 | 
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Appellant is to appear and Page 125 
| pꝛoſecute. : As 94 wt 

| | OE, 


« 
N . 


T Common Law neither Plaintiff not Defendant WR hat- f. 1; 
ever, could make an Attorney (+) except in ſome ſpecial Caſes; but , Has i 

now by the 3 HF. 7. cap. 1. it is enacted, That the Appellant in any Ap- P. C. 175. 
peals of (c) Murder, or Death of a Man, where Battle by the Courſe of the (5) As whete 
Common Law lies not, may make an Attorney, and appear in the ſame, in the * * 
ſaid Appeals, after they be commenced, to the End of the Suit and Execution of Ele Nw 
the ſame. 4 | 21 2 „ 41 a 2327 his — 
Plaintif replied Bigamy ; in which Caſe he was allowed to make his Attorney, io order — — = 
Biſhop's Certificate. 4 Hawk, P. C. 175. Alſo after a Defendant is — he may — At- 
torney, in order to recover D from the Abettors. 8 Z. 4. 3. pl, 5. (e) Cannot appear by Attor- 
ney in an Appeal of Mayhem. th. 3998. . Ne 


But it ſeems that the Appellant cannot make an Attorney till he has once Skin. 48. pl. 
appeared in proper Perſon; and that if the Plaintiff or Defendant appear 4. pl. 9. 
or plead by Attorney where they ought not, and the Court receive the Plea, Salk, - roy 
and adjourn the Cauſe, it ſeems that the Appeal is diſcontinued, becauſe * 
ſuch Appearance was merely void in Law. vn 6 | 

The Appellant may be nonſuited for nat appearing when demanded, at Noy 88. -_ 
any Day i Cottiounice, except a Verdict hath been given againſt him; in Latch, 193. y 
which Caſe by the 2 H. 4. cap. 7. he cannot be nonſuited. | Moor 407. 

| | | "Is won 4 Cro. El. 465. 

Where an Appeal is commenced in the Court below, and removed into Rol. Abr. 
the King's Bench, the Appellee is to be arraigned de novo on the ſame Bill 131. 
of Appeal, and it is not neceſſary to exhibit a new Bill againſt him in * Bullt. 19. 
Cuſtodia Mareſcbaili; and it the Appellant will not appear to proſecute his 
A ppral, the Appellee may ſue out a Scire facias reciting the whole Matter, Skin. 670. 


You. I. M m warning FP. 9: 
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him to appear at a certain Day J and if he make Deſault on that 
: 


PE od 


| Carth. 394, warni 


395+ Court on Demand will nonſuit him; but the Appellant may ap- 
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(G) How the Fozm of the darrtt nu be, and 
do what Fauits it max be abated. 


0 
2 


4 . 

24 6 Nui we in an. Appeal is en Original ifſeing out of Chanecry, retura- 
* | | able into the, King's Bench only; before the Return thereof the Court 
Chancery only can ſede or ſet it aſide, where it appears to have 

iſſued rence or improvide, by ſome Error extrinſick to the Writ uſelf, 


but for any Ertor ot Defect on the Face of it, it may be quaſhed after it is 
returned into the King's Bench. | 


er TH The Court (@) ex Officio will quaſh the Writ for apparent Faults appeas- 
Hook. ing on the Face of the Writ ; as where the Senſe is defective for want of a 
Feet material Word, or where it wants thoſe Words of Art which che Law has 


wight be apptopriated for the Deſcription of the Offence. 
ed 1 ot 


falſe Latin, wide Danv, 252. (a) But the Appellant is firft to demand Oyer of the Writ, and this he 
muſt do in open Court. 2 Hawk. P. C. 184. N bo 


2 Hawk. So if in a Writ of Appeal brought by Huſband and Wife, the Conclu- 
E * 185. fon is in the Name of the —.— only ; or if the Writ omits either the 
age 127 Name of:Baptifm, or Surname of the Appellant or Appellee being under 
the Degree of Nobility, it ſhall be abated. N | 
ek Alſo the Court will abate the Writ when the Declaration varies from the 
_ — Writ in ſome material Point, either as to the Reign of the King, or as to 
one” where _ the County wherein the Fact is laid, &c. 
yr ad are not Fatd!, if che Writ on the File be right, $ Co. 162. and Title Amendment a 
Jegfuil. : | 1 


Selk. 63. pl. 4. On the Exception of the Party the Court will abate the Writ; as if he 
See Led ſhews that there ate not #4 Days between the Tefte and Return of the 
Raym. 674. Writ; but this he muſt do before he has pleaded in Chief, without taking 
— 419 Advant e of it, | 

9 If the Writ or Declaration miſtake either the Name of Baptiſm, or Sur- 
Vet. 7. name or Addition of the Appellant or Appellee, the Appellce before Im- 
For this vide parlance may plead it in Abatement. | ; 


Title Miſne- 
mer and Addition; and 2 Hawk, P. C. 184 to 193, 


2 Hawk. But the Omiſſion or Inſufficiency of an Addition is ſalved by the 
F. C. 199 Appellec's coming in and pleading, without taking any Advantage, of fuch 

Pelett, but not by his bare Appearance. | | 

The Defendant may at the fame Time plead as many Pleas in Abate- 

| ment as he pleaſes, together with Matter in Bar, and the General Iſſue, 

N _— if he can do it without Repugnancy ; and if he be (5) ſuffered to plead 

„ any ſuch Plea without pleading with it the General Iſſue, the Finding 


192, 


(S Vit it againlt him doth not conclude him from pleading the General Iſſue 


Carth. 56. afterwards. 
That he mult 
plead the General Iſſue at the fame Time that be pleads in Abatement. 


: (H) Hon 
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a5 yow the Fopii of the berlstadle x | au be. 


Declaration mult for fored the Offence winh the vihlt Certhiney; 2 | 

and likewiſe deſoribe it by fach Words of Art es the Law hes 
priated to the Purpoſe ; therefore if the Words Felonice in any y Appeal, bed 
Murdravit in an Appeal of Murder, Rapwit in an Appeal of Rape, - 
im an Appeal of „ Maybeimiavi in an K. of Mayhem, 
omitted, they cannot be fpplied by any Circum 


The Declaration muſt ſet forth jon w of tha Body che Wound 
was given; ad therefore if it only ſays, 1 ns 2 Hawk 


Pettus, it is vicious; but it is Sa I aſt 
was given in the Left Part bf the Bel oy og fde, or in * &c. ew * 
Leng k 


| Aer if praQticable,. Hawk. bee. 128. 


« By the welten uf Cn, 8. If an A 4c e the [ove (8) The Year 
the (5) Year, the 005 Da . 6 out, the and eee 
« the (e) Town where th date: done, — wi 5 Weben. — the 


« # Wall fland in Efe. - ar of the 


* g ' Lin without 
adding that of the Lord, or ſaying Hark ea avs & Wb of kb King, ot, 318. 


2 bo 0 (e) Muſt not only fhew: the marr 2g 95 Death; 
and if e in the 12 bu net ma · 
Sa ENTILn "O7Y] eee eee Flea, ont 


4 Fimain ſufficient, lawk. P. C. 180, 
8. P. But a Miſtake ef the Hogr bn Mocdee Nc aterial, ( H. N 
er ill . b. ucleſd ſt be mentioned with ſome A which s the con- 


— Evidehce the Place Ts not material, 
wk P; C. 162, F it were by other 
1 as Tr pothoais drowning, {| * e like, the Cireumſtances muſt be ſpecially 

tif the Count 2 Re ki $4 one Weapon, and the Evidence of killing with another, 


et the Coupe 5 made uſt of wa 3 
* 2 Hawk. P. C. ns. 3 5 Mad. 8. e. Pom 


„1 Hawk: P,. C. 183. ae Carch, 275 
lo af the F be proved when 9.00 


0 What 1 may be pleaded in Bar 1 An wen 
Appeal. ' 2 


the A ppeltane wants any of thoſe Re equiſitss reqitg io a 
Te erſon who brings an Appeal, it will 4 a good Plea; as E418 E 1 
N ons lawfully ied, that A. B. 1s Heir at Lam, and not the Appel- 
ant, 


Auterfoiti convift of Manflau hter hs ood Plea wo an A of Murdet Cant 
for the fare killing. . . ppeat Where *. | 


-, | Appellee 
aded that he war before indifted of Murder and convitted of Manſlaugh prayed 
= the heck would * allow of More . . Carth. 16, 2. r 61. "is 39 
9 { 2 
A Retraxit of one Appeal is a "ny Bar of another for the ame T 0 
and fo alſo is a Nonſuit; and according to ſome e ſo is a hs walk 4 | 
tinuance after Appearance, but not before. TY 15 Enz. 


| bog. Sid. 32. Ball. 141. Cre. Ja 283. Yelv. 204. 


A Releaſe of all Manner of Actions, or of all Actions Criminal, or of 2 Hawk. 
all Actions eee of the Crown, or of all Appeals, or of all De- *: C. 15. 


I mands, 
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mands, is a, good Bar of any Appeal; but a Releaſe of all Perſonal Actions 
does not Bar an Appeal of Felony, being an Action of ag higher Nature. 
. If che Appellee 1 ſpecial Plea, which: docs. nor amount t6 a Con- 


2 Hawk. feſſion of the Fact, he muſt at the ſame Time plead over to the Felony, 
F. C. 196, except in ſpecial Caſes ; as here ſuch Plea would be prejudicial to him, or 
Cartk. 56. where ſuch Plea, declines the Juriſdiction of the Court. 1 
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(*) How the Appellant is to be puniſhed for 
eien 4A Crow 


Co. Lit. 233. D the Common Law a Defendant may recover Damages for a falſe and 
a malicious Appeal againſt the Appellant and his Abettors, by a Writ | 
of Conſpiracy or Action on the Caſe. _ OY i {A el 
And by Weſftm. 2. cap. 12. it is enacted as followeth, For as much 
as many through (a) Malice, intending to grieve others, do procure 
* falſe Appeals to be made of (5) Homicides and other Felonies, by 
„ Appelors. having nothing to ſatisfy the King for their falſe Appeal, 
* .nor to the Parties appealed for their Damages; it is ordained, That 
„ when any being appealed of Felony ſurmiſed upon him, doth (c] ac- 
* * himſelf in the King's Court in due Manner, either at the Suit of 
e the Appellor or of our Lord the King, the Juſtices before whom the 
Appeal ſhall be heard, ſhall puniſh the Appellor by a Year's Impri- 
“ ſonment, and the Appellor ſhall nevertheleſs reſtore ro the (d) Parties 
| e appealed theit Damages, according to the (e) Diſcretion of the Juſ- 
Page 129 © * tices, baſing reſpect to the Impriſonment or Arreſtment, that the Party 
| « appraled hath ſuſtained by reaſon of ſuch Appeals, and to the Infamy 
(a) The Ap- © that they have incurred by the Impriſonment, or otherwiſe; and ſhall 
peal muſt ap- nevertheleſs make a grievous Fine unto the Kings and (J) if peradven- 
pear way e ture ſuch Appellor be not able to recompence the Damages, it ſhall be 
— duns: © inquired by whoſe Abetment by Malice the Appeal was commenced, if 
therefore "if “the Party appealed deſire it; and if it be found by the ſame Inqueſt, that 
in an Appeal any Man is an Abettor through Malice, it ſhall be diſtrained by a Judi- 
of Murder „ cial Writ, at the Suit of the Party appealed, to come before the Juſtices; 
oe OR 4 ©* and if he be lawfully convict of ſuch malicious Abetment, he ſhall be 
„ puniſhed by Impriſonment and Reſtitution of Damages, as before is ſaid 


guilty -of = 2 
Manſlaughter ** of the Appellor.” 6 | | | 
or Homicide wy | | | _ 
Je defendendo, neither the Appellor nor his Abettors can be puniſhed. 2 Hawk. P. C. 198, (3) In 
the Conſtruction of the Words Homicides ana other Felonies, it has been held, that they extend to Offences 
made Felony by ſubſequent Statutes, 2 Loſt, 384. (c) But neither an Acquittal by an Abatement 
of the Appeal by a bare Nonſuit on a Plea, which ſhews that he is not intitled to the Appeal, nor a 
Judgment on a Demurrer, nor an Acquittal on an inſufficient Original, nor any other Diſcharge of the Ap- 
pellee, which does not finally Bar all other Proſecutions againſt him, either at the Suit of the Party or of 
the King, for the ſame Felony, does intitle him to his Damages. 2 Hawk. P. C. 199. (4) If there 
are ſeveral Appellees, Damages ſhall be aſſeſſed according to the different Circumſtances of their leveral 
Caſes. Dyer 120. pl. 10. 2 Inſt, 386. (e) Therefore if the Jury give too ſmall Damages, the 
Jaltices may increaſe them, and in like Manner abridge them wheg they appear to be exorbitant. 
2 Hawk. F. C. 200, % The Abettors are only liable in caſe the Appellors be inſufficient; but 
if the Appellor be found ſutficient to render only Part of the Damages, the Judgment againſt the A bet- 
tors hall be for the whole. 2 Hawk. 202, 203. | 3 | 5 


2 Hawk. Alſo at Common Law, an Appellant ſhall be fined for an ill- grounded 
F. C. 204. Appeal, at the Diſcretion of the Juſtices, in Caſes not provided againſt by 
| this Statute ; as upon a Nonſuit after Appearance, or where the Appeal 

| | abates 


— — —— — —ñ—mä — — — 


* 
* —— - , * 1 
— — — — 


abares by the Folly af the Appebant, or where u Fee Covert ſpes an Ap- 
eee by her tobe groundleſs, ag for the Death af a Huſpand whom: 
' knows: $0, be. alice. 1 5 warn 2 


Ww 


Appzover. 


N Approver, or in Latin, Probator, is one who being indicted HH. H. p. C. 
of Treaſon or Felony, for which he is in Priſan, confeſſes the 192. 
Inditment; and being ſworn to reveal all the Treaſons and Fe- 3 luft 129. 
lonies he knows, enters before a Coroner his Appeal againſt all 21. C. '42: 
his Partners in the Crime within the Realm. f. "226," 


* 227, 229. 
All Perſons may be Approvers, except Peers of the Realm, Perſons at- ü 
tainted of Freaſon or Felony, or (6) outlawed, Infants, Women, Perſons , Ing. 2g. 
Non Compos, or in Holy Orders. | ft th P.C. 

(6) Whe- 

ther diſabled by being outlawed in a perſonal! AQtion, wide z Hawk. P. O. 205, pn nc 

Infants and Women may not he Approvers, as they may bring an Appeal at this Day, though they 

| eannot wage Battle, wide 2 Hawk. 205. And that a Man above the Age of ſeventy, or maimed, may 
be an Approver, though he cannot wage Battle. H. H. P. C. 192. 


The Court is not bound of Right to admit any Perſon whatſoever to be 
an Approver, nor will any Perſon be admitted, unleſs he be actually in- 
difted of Treaſon or Felony, and (c) confeſſes the Indictment; neither 
ſhall a Perſon indicted of Felony continue to be an Approyer after an Ap- 
peal exhibited againſt him for the ſame Felony ; neither ſhall the Appellee 
of an Approver be bimſelf an Approyer for it would falſify the Appeal of 
the firſt Approver, in ſuppoſing that he had omitted ſome of his Partners; 
* but alſo becauſe it would cauſe an infinite Delay for the Appellee of ſuch *Page 1 30 
an Approver might as well become an Approver of others, and ſo on, 21ſt. 149. 


. 3. Chee 
2 Hawk. P. C. 205. (o) That if he hath once pleaded Not guilty, he cannot be an Approver, bas 
ſhall be hanged, becauſe it is found falſe, and his Confeſſion contradits his former Plea, 


Inſt. 129. 
H. H. F. C. 193. S. P. C. 144. But wide Finch 387. cont. and 2 Hawk. P. C. 20g. 2. e 22 


A Man can only approve others of the very ſame Crime with that for 2 Inſt. 629. 
which he is indicted; and therefore no Man can approve another with hay- Fitz. Coron. 
ing been an Acceffary to himſelf, becauſe it is an Offence of which it is not 17; | 
poſſible that he himſelf can be guilty; but inaſmuch as an Approver is p. C. 206 
{worn to reveal all the Treaſons and Felonies he knows, if he accule Per- : 
ſans of Crimes different from his own, ſuch Accuſation ſeems a reaſonable 
Ground to carry on a Proſecution againſt them for ſuch Crimes, though 
it be not of itſelf ſufficient ro put them on their Trials. | | 

If it appear either by the Confeſſion of the Approver, or by the Return 2 Hawk. 
of the Sheriff, or the Teſtimony of Perſons of Credit, that there are no * F 
ſuch Perſons as ſome of thoſe appealed in rerum Natura, or in the Realm, © band, DM 
or in the County whereof they are named in the Appeal, he ſhall be cited. 

hanged, unleſs the Court in Mercy ſpare him. 

Vol. I. N n The 
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The Juſtices of the King's Bench, and J uſtices of Gaol-delivery, and 
' Juſtices in Eyre, may admit a Man to be an Approver, becauſe ſuch'Juf-" 
1 17 130. tices may aſſign a Coroner to take the Appeal; bur Juſtices of the Peace 


But 94 cannot admit a Man to be an Approver, becauſe they cannot aſſign a Co- 


the Lord roner, . 
High Stew- | | 

ard, or Juſtices of Oyer and Terminer can do it without a ſpecial Clauſe in their Commiſſion, autho- 
rizing them to aſſign a Coroner, 2. & wide 2 Hawk. P. C. 207. 2 H. H. P. C. 229. is expreſs, 
That a Man cannot become an Approver before Juſtices of Oyer and Terminer, becauſe they cannot 
aſſign a Coroner. bi <a 


1 


3 Inſt. 129. As ſoon as a Perſon has confeſſed the Indictment, with an Intent to be- 
＋* Is" 144+ come an Approver, he puts it in the Diſcretion of the Juſtices, either to 
: Tora give Judgment and award Execution againſt him, or to reſpite them till 
P. C. 207, he hath convicted his Partners; if the ] uftices think fit to admit him to be 
an Approver, they will affign a Coroner to receive his Appeal, and will 

take his Oath to dilcover all the Treaſons and Felonies he knows, and will 

aſſign him a certain Number of Days to make his Appeal in, during which 

lie ſhall be at Liberty, and ſhall have from the King a (a) Penny a Day; alſo 

(a) See Anci. he muſt make his Appeal before the Coroner on each Day during the Time 

_ of * limited, and muſt at laſt repeat it verbatim in Court; and if the Coroner 
and 2, Whe- record his Failure of making his Appeal on any of the Days, or the leaſt 
ther he ſhall Variation in his repeating it in Court, he ſhall have Judgment of Death. 


have the Pen- 
ny till he has made good his Appeal, by convicting the Appellees. 2 Hawk. P. C. 207, 


2 Hawk. The Coroner may award Proceſs againſt the Appellee, to the Sheriff of 
b. C. 208. his own County, till he come to the Exigent, from awarding whereof he 
ſeems to be reſtrained by Magna Charta, cap. 17. The King's Bench and 
Juſtices in Eyre, and Juſtices of Gaol-delivery, may award Proceſs into any 
County to apprehend and try the Appellee ; but it ſeems queltionablc, 
Whether Juſiices of Gaol-dehivery- can award Proceſs of Ourtlawry into a 
foreign County, as the King's Bench and Juſtices of Oyer clearly may, 
| Þ _ It is at the Election of the Appellee, either to put himſelf on his Coun- 
298. try, or wage Battle with the Approver; and if ſeveral Perſons be appealed 
by one Approver, every one of them has his Election, either to put him- 
ſelf on his Country, or to wage Battle with the Approver, who muſt fight 
them all, or at leaſt till one of them hath vanquiſhed him; after which he 
cannot maintain his Appeal againſt the Reſt z but if a Perſon appealed of 
the ſame Felony by ſeveral Approvers vanquiſh one of them, he ſhall be 
diſeharged againſt all the reſt. =o 
II. P. C. 201. Tf the King pardon either the Approver or Appellee, pending the Ap- 
ura 2 peal, the Approvement ceaſes, and the Appellee ſhall be diſcharged; in 
. the firſt Caſe, becauſe by the Pardon the Felony is extinct, and the Ap- 
* Page 131 * prover is no longer liable to be condemned; in the ſecond, becauſe the 
Approvement is, in Truth, the Suit of the King; and therefore as much 
in his Power to pardon as an Iodictment. | 5 
Þ ap Neither the Approver's Confeſſing his Appeal to be falſe, nor the Con- 
08. viction of the Appellee, exclude him from the Benefit of Clergy. 
2 Hawk. If an Approver convict all the Appellees, whether by Battle or Verdict, 
P. C. 20g. the King, ex Merito Juſtitiæ, is to pardon him as to his Life, and alſo 
See Anci. give him his Wages from the Time of the Appeal to the Time of the 
_ oof ug Conviction; but antiently he was not ſuffered to continue in the King- 
Ar K f in the dom. It is recited by 5 H. 4. cap. 2. * That divers notorious Felons, for 
Diſcretion of Safeguard of their Lives had become Provers, to the Intent, in the 
the Court, « mean Time, by Brokage and great Gifts, to purſue and have their Par- 
whether they « dons; and then, after their Deliverance, had become more notorious 


9 „ Felons than they were before; and thereupon it is enacted, that if any 


prover, this Perſon pray or purſue, or cauſe to be prayed or purſued, for any ſuch 
| | . Felon 
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M Felon fo attainted * bis own Confeſſion, to have any Charter of Par- Method 5 

don, the 3 2 — him that purſues ſuch Charter, be put in the ſame late has been 

6c Charter, Mention that the ſame Charter is granted at his In- ſeldom prac- 

« ſtance; and aT to whom” ſuch Charter is granted become a Felon _ . ED 
*in, the 0 who purived the Charter ſhall forfeit 100 4. 


we have what 
ſeems to a- 
mount to the ſave, by . Statute ; IE, Pardon i is aſſured to Ogenders, on diſcovering and convicting 
their Accomplice-, urn 43 There ſeems however ſome ObjeRion to the Form in which the Pardon 
to the Accomplice is promiſed, wiz. upon the Criminal's being apprehended and convicted. The Teſ- 
timony of ſuch an Accomplice would be leſs liable to Exception, if the Pardon was granted upon his 
giving Evidence generally, let the Event of the Trial be wage | it may, Obleryat. on k tat. 141. 2 Edit. 


Arbitrament and Award. 


; N Award is the Determination of Matters in Controverſy, by 
A* Submiſſion to Perſons Trage; choſen * the Perſons con- 
n 


Under this Head we hill. confider, 


(a) The Matter in Controverſy. 132. 

(B) The Submiſſion ; and therein of the different Kinds, 7 055 
and the Revocation thereof, and of the Stat. 9 & 10 W. | 

23 touching Awards. 133. | 

1 (0) The Parties to the Submiſſſon. 136. wm 

() The Arbitratozs oꝛ Umpire. 137. | 

(E) The Award itſelf, oꝛ final Determination of the Arbt- 
Cratozs 02 Umpire. 139. 


I. That it be made according to the Submiſſion. 139. 
2. It ought to be certain. 142. 

3. That it ought to be equal, and mutually ſatisfactory. 144. 
4. The Award muſt be of a Thing lawful and poſſible, 146. 
5. That the Award muſt be final. 147 


(F) The Conſtruftton and Effect of the Award, and herein *Page 132 
of the Perkozmance thereof, 148. 
(G) Of the Pleadings in Awards, 150. 


(a) The 


E — — 
— - 1 


- 
2 — 


Ad ana. 5 — — 


2 => 
2 = \ 
- — 3 
— 9 ” "2 
— - * — 8 on < 
- — 
— 
— 
— - - = 
« I 2 32 
— 8 r 2 Y . — N 
SA — << =* - : = 
< oi < — 
— — 2 2 PL” . 
— —— s - 4 * * - 2 — 4 
- 3 = — — — 
— - ror — — - 
2 - — » ö ba = _ > * 
— F — — * - <0 2 — — 
7 - l S 1 2 8 - —. 
= — — — = * © 2 * 
— 2 2 S | . — Tr — — 4 - 7 2 
— — — _ — — 3 3 - — * — — 4 — + - 7 > — 4 I 21”. »® 
_ _ — wy — < * — - * 
— 8 - — — — * 
* 2 1 * © — _— P 2 — — — 
= - — — - — — 


5 , 
14. 


=. 


—— —— —— Om. 
8 —_— Pay Py 2 


* © — ä — 


n by 


2 
* 
* 
— OOIOP” THI7"Y 8 Pry lt edt id I a Ed... x 2 — — 
% 
CE — — 


Arbitrament and Award. 


— — — — ——— — 4 
— 


= LI. 
= 
- 
— — — — 


2 1 #4 a 


| Y FE: 7 of IQOTÞ # C þ a a 
; 1 ; 7 - — 1 1 
x 1 7 = : 
(A) The Mpattty" in Ci 
— : . $ F* ” 
. ' L 114 4 A ) Is / a 


Rel. Abr. XXY HERE the Right of Freehold is in Debate, the Property cannot 


242. be transferred by an Award for the Arbſtrutots are in the ROD 


4.19. of the Partits themſelvrs, and act in their Stead, av far as corhthifiotied*; 
oth 6.6. Whateyer, therefote,' the Parties cun do, may be done by the Arbitrators; 
3 H. 4. 6. but the Parties (a) cannor paſs corporeal Inheritances witliout ſolemb Livery. 
11 H. 4. 12. ' 
Keilw. 99. Leon. 228. Rol. Abr. 244. 9 E. 4. 44 (a) But if the Condition of an Obligation is 
to ſtand to the Award of J. S. touching ſuch Lands, and the Arbitrator awards the Lands to one, and 
that the other ſhould releaſe to him, if he does not do this, the Obligation is forfeited ; if the Arbitra- 
tor awards the Land to one, it ſeems the Obligation is not forfeited, though the other do not convey to 
him to make him a good Title; for the Arbitrator hath not awarded any to be done by the Party 
and the Award itſelf cannot transfer the Right, and ſo muſt be void; and then the Condition of the 
Obligation cannot be forfeited ; for the awarding the Lands to one cannot be expounded, that the 
other ſhall infeoff him. If, where there is no Bond, the Arbicrator award that one ſhall isfeof the other, 
it ſeems an Action on the Caſe may be maintained for not doing it; for the Award in itſelf is as good 
as if there were a Bond, and then there is the ſame Reaſon an Action ſhould lie, as that the Condition 
of the Obligation ſhouldibe forfeited ; for if 25 a Award were void, tied che Cod®itribw' of che Obli- 
gation to perform it could not be broken. Fide the Authorities . . 

P * 8 : 
9 H. 6. 60. An Annuity is not determinable by Award, for it is reckoned in Nature 
14 H. 4 19. of a Freehold, and therefore cannot pals; withqut the Deed of the Party. 


3 He 4 5 Partition cannot be made by Award; for a Freehold cannot paſs without 


266. Livery and Seiſin. | | J 
Rol. Abr. \ 
242. It has been (+5) doubred, Whether. Leaſes for Years, being Chattẽli 


Real, could be transferred by Award ? Therefore it ſeems ſafeſt, when the 
Controverſy relates to theſe, that the Parties be bound in mutual Obligati- 
Rol. Abr. ons to perform the Award, and then if the Arbitrators award that oh& ſhall 


* 58. eſſign, transfer, &c. the Leaſe to the other, if he refuſes, he forfélts his 
6 Co. 41. Ob igation. 4 - 
Leon. 104. 


(4) An Award of the Arrears of Rent reſerved on a Leaſe fbf Vears, Ii good. Rol. Abr. 264. Where 
an Award may be made in Waſte, 6 Co. 44. 9 Co. 78. Cro. Jac. 100. Rol. Abr. 266. | 


9H 6. 60. The detaining a Chartef of Feoffment; as it relates tb à feal Thing kan- 
not be ſubmitted, but an Action of Treſpaſs for taking the Charter may 
be ſubmitted; for Damages only can be recovered for fach Taking. 

1 6. Debt, on Arrcarages of Account bef6re Auditors, ſhall not be di harg- 

3 ed by Award, becaule it appears of (c) Record, and muſt be diſcharged 

Rol. Abr. by Matters of 48 High 4 Nature. | 1 

2 H. 4.18. (ce) An Award may be made in Ackaint, becauſe hot barely founded on the Record, but 

alſo on the ſuppoſed falſe Oith. 13 E. 4. 1. ö * | | 


Wet. Send. Cauſes Criminal are (d) not arbitrablE, becauſe thẽy buht to be puniſhed 
for the common Good. a 


Part 2. f. 33. | 
(4) Though ; — : | 
the Submiſſion be by Bond, yet the Obligation is void, ard the Parties may be puniſhed for entering 


into ſuch Bonds. 2 Vent. 109. 


* Page 1233 7 Alſo Cauſes matrimonial ſeem not arbitrable, becauſe Marriage pught 
to be free, and Religion diſallows the ſevering thoſe whom the 
Welt. Symb. Rath joined. | 


t | | : | 
Rol. Abr. 252. But the Pawages a Perſon ſuſtained by a Promiſe of Marriage, or any Thing relating 
u | 


to a Marriage Portion, may be 


4 


urch 


bmitted. 16 E. 4 2. 
Debts 


— 


. Foy INBRTS Ct” 4I9-TIIUAE” FILES 
Arbitrament and Award. 
| Debes que by Specialty cannot be diſcharged by naked Award ; but if 1 H. 7. 16. b. 
the Submiſſion were by Bond the Award would be a good Bar, for one Spe- Dyer $ wt 
cialty may be diſſolved by another. Cero. Jac. gg, 


| CO | | 10 | 447 0 
A certain and fixed Debt is not diſcharged by an Award, for the End 447» 647 


than he had before is to do him a manifeſt Injuſtice, which the Arbitrator — Abr. 
cantot d. But if 201. 


| be due to a 
Man, and he and another ſubmit all perſonal Things, fc. to Arbitration, there if the Arbitrator award 
101. it is a good Award, becauſe there were other uncertain Things ſabmitted, and rhe Arbitrator had 
Confideration of all, and et one agairiſt the other in making the Award, fo as perhaps the Debt of 201. 
was diminiſhed in Confideration of ſome Treſpaſſes done by dim to the other Party. 10 H: 7. 4. 
Allen 52. for this wide Lev. 292,, 2 Sand. 190. 2 Mod. 303. In Debt on Arbitration, whereas the 
Plaintiff claimed 401. pro diverfic negotiis, and ſets out the Award; and it was held that the Action 
lay, for the Debt being pro diver/i; negetiis, it was uncertain what was due for Bufineſs, Cro. El. 422. 


It is held clearly, that all Chattels Perſonal, and Perſonal Actions, ſuch 22 H. 6. 39. 
as Treſpaſs, Conſpiracy, Maintenance, Sc. may be determined by Arbi- 2 Co. 78. 
tration, and the Right transferred by naked Award, though the Submiſſion 1 

were not by Deed ; for theſe being transferrable by the Party himſelf with- 42. 

out any Solemnity, whatever the Parts themſelves could do, may be done Of Submiſſi- 

by the Arbitrators, who are their Subſtitutes, and ſtand in their Place; ons made 

and if on theſe Submiſſions without Deed the Arbitrators award one Party * a 

a Sum certain, he may bring an Action of Debt for it; bur if they award — #4 

the doing of ſome other Thing, which is beneficial to him, he muſt bring pop, Let. (B). 

his Action on the Caſe, | 

The Arbitrators cannot make an Award of Matters different from thoſe Keb. 600. 

which were ſubmitted; therefore if the Submiſſion be of Ewes with Lambs, 2 Weſt. Sy mb. 

and after the Submiſſion the Lambs are yeaned, they cannot arbitrate con- . 33 

cerniog the Lambs. b 


/ 


(3) The Submiſſion ; and therein of the dif- 
ferent Kinds, and the Revocation thereof. 


AH E Submiſſion is the Authority given by the Parties in Controverſy wet. Symb; 

to the Arbitrators, to determine and end their Grievances ; and this Part 2. f. 1 
being a Contract or Agreement muſt not be taken ſtrictly, but largely, and. 
according to the Intent of the Parties ſubmitting. 

This Submiſſion may be by Word or Deed; if the Submiſſion be by; E. 4. 7. 
Word, there is no Remedy to enforce the Party to perform the Award; Keb. 600. 
but reciprocal Actions on the Caſe, and an Action of Debt will lie, if Mo- ? = on 
ney be awarded, for it is in Nature of a ſimple Contract. 3 

If the Submiſſion be without Deed, it may be revoked without Deed, 21 H. 6. 10. 
and the Party ſhall loſe nothing, for ex nude ſubmiſſione now oritur atio. 8 Co. 81, 82. 


| But the Party 
muſt give Notice of the Revocation, Sid. 28 1. 


vol. I. „ * Alſo 


POT 6 * — —— . * 


a mim. 


— 


4 for the Arbitrators being conſtituted and put in the Place of the Parties, by 


Brownl. 62, their Conſent, to act for them, they can no longer act than they have ſuch 

2 Browni, Conſent. 6 1591 | 

290. (a) But | | | f \ 

it cannot be countermanded without Deed, quia ſolvitur, Ec. Brownl, 62. If you plead gun revoravir, 

without giving any Notice to the Arbitrator:, the Party may take Iſſue 941 9. Revocation ; for not to 

let them know you have revoked is no revoking; for de non apparentibus & non exiflentibus cadem 1 
1 


ratio; but it need not be ſhewn in Pleading, that Notice was given, for there guad revocavit neceflari 
implies Notice. 8 Co. 82, 290, 291. C4 | | -f 


8 Co. 82,83. But where a Man obliges himſelf to ſtand to an Award, if the Party re- 
Brownl. 62. yokes it according to his Power, he hath forfeited his Obligation, for the 
making the Award becomes impoſſible by his own Detault, and cherefore 
= Obligation is ſimple; but if it be without Obligation he forteits no- 
thing. 
38 H. 6. 6. If ſeveral Plaintiffs or Defendants ſubmit themſelves to an Award, one 
Browul. 62. cannot revoke the Submiſſion without the other, for joint Acts are conſi- 
dered as the Acts of one Perſon, and there can be no Revocation without 
the Act of that Perſon that made the Submiſſion. 
2 Keb. 865. If a Feme Sole ſubmits to Arbitration, and afterwards marries, this is a 
Jones 388. Revocation of the Submiſſion , and if it be by Bond the Bond is forfeited. 
T. jones 134. If one have Judgment in an Ejectment, and then they ſubmit the Con- 
. troverſy to Arbitration, but before any Award be made he ſues out Execu- | 
(3) A Matter Cution, it is a Forfeiture of the Bond, for he is the ( b) Cauſe no Award can 


was referred be made. | 
by Conſent to 


the three Foremen of the Jury, and before the Award was made, one of the Parties ſerved the Arbitra- 
tors with a Subræna out of Chancery, which hindered them from proceeding in the Award; and the 
Court held this a Breach of the Rule, and granted an Attachment N. Salk. 73. pl. 10. 


Sid. 299, In Debt upon a Bond to perform an Award, and Oyer of the Condition, 
the Defendant pleads no Submifit, the Plaintiff need not aſſign a Breach, for 
the Defendant puts the whole Streſs of his Cauſe upon a Matter antecedent 
to the alledging a Breach ; for if there was no Submiſſion there could be no 

Award, and conſequently no Breach of it. | 
Salk. 73. pl. Allo a Submiſſion may be made a Rule of Court, purſuant to the Statute 
12. „ „ (c) 9 & 1oVY. 3. c. 15. and it is ſaid, that although the Submiſſion be by 
(c) Fide Sid. Bond, yet the Party.may have it made a Rule of Court; in which Caſe, it is 
3 36. faid, he may proceed on the Bond, and likewiſe have an Attachment for 


where ſuch not performing the Award. | 
Rules have 


been before this Statute. 


Stra. 1. By the 9 & 10 V. 3. cap. 15. it is enacted, * That it ſhall and may 
10 Mod 332. « be lawful for all Merchants and Traders, and others deſiring to end any 
* Controverſy, Suit or Quarrel, for which there is no other Remedy bur 
by Perſonal Action, or Suit in Equity, by Arbitration, to (d) agree that 
{4) An Ar- „ their Submiſſion of the Suit to the Award or Umpirage of any Perſon or 
bitration | | 
Bond had theſe Words, and if the Obligor ſhall conſent that his Submiſſion ſhall be made a Rule 
of Court, that then, &c. Upon Motion to make his Submiſſion a Rule of Court, it was objetted, that 
theſe Words did not imply his Conſent, bat if he would forfeit his Bond, he need not let it be made a 
Rule of Court; yet becauſe this Clauſe could be inſerted for no other Purpoſe, the Court took theſe 


conditional Words to be a ſufficient Indication of Conſent. Salk. 72. pl. 8. Lord Raym. 674. Com. 
Rep. 114. | | | | 


« Perſons 


Arbitrament and Award. 


1 —_ * —'% -* 


« Perſons ſhould be made a Rule of any of his Majeſty's (r) Courts of 

« Record, which the Parties ſhall chuſe, and to inſert ſuch their Agree- 

e ment in their Submiffion, or the Condition of the Bond or Promiſe, 

i whereby they oblige themſelves reſpectively to ſubmit to the Award or 

„ Umpirage of any Perſon or Perſons ; which Agreement being ſo made 
* and inſerted in their Submiſſion, or Promiſe or Condition of their reſpec- 
« tive Bonds, ſhall or may upon producing an Affidavit thereof, made by 
% the Witneſſes thereunto, or any one of them, in the Court of which the 
« ſame is agreed to be made a Rule, and reading and filing the ſaid Af- 
% fidavit in Court, be entered of Record in ſuch Court, and a Rule ſhall 
„ thereupon be made by the ſaid Court, that the Parties ſhall ſubmit to, in A ks 
< and finally be concluded by the Arbitration or Umpirage which ſhall be 2 ot 


being refer- 
© made concerning them by the Arbitrators or Umpire, purſuant to ſuch red b Rule 


« Submiſſion; and in Caſe of Diſobedience to ſuch Arbitration or Um- of Court to 
% pirage, the Party refuſing or neglecting to perform and execute the the Determi- 


« fame, or any Part thereof, ſhall be () ſubject to all the Penalties of rome tr] 
« contemning a Rule of Court, where he is a Suitor or Defendant in ſuch tze, it was 


« Court, and the Court, on Motion, ſhall iſſue Proceſs accordingly, which moved that 
4 Proceſs ſhall not be ſtopped or delayed in its Execution by any Order, >< Judges 
% Rule, Command or Proceſs of any other Court, either of Law or Equi- 3 
« ty, unleſs it ſhall be made appear on Oath to ſuch Court, that the Ar- - 


: made a Rule 
« bitrators or Umpire (g) miſbehaved themſelves, and that ſuch Award, of Court; and 


Arbitration or Umpirage, was procured by Corruption or other undue r, Holt, 
« Means: And thar any Arbitration or Umpirage procured by Corruption —.— w 


* or undue Means, ſhall be judged and eſteemed void and of none Ef- ferred 4 Ae 


* fe, and accordingly be ſer aſide by any Court of Law or Equity; fo bitrators by 
% as Complaint of ſuch Corruption or undue Practice be made in the Court Rule f 
„ where the Rule is made for Submiſſion to ſuch Arbitration or Umpirage, cy, = 
before the laſt Day of the next Term after ſuch Arbitration or Umpirage "tax + 


hei — 
* made and publiſhed to the Parties.“ — = 


| | will compel 
a Performance of it, as much as if the Award were Part of the Rule, ſo a new Rule is needleſs. Salk. 


71. pl. 6. Vote; the conſtant Practice is to make the Rule at Ni privs a Rule of the Court above, 
which is always granted on Motion. (F) If one of the Parties revokes the Submiſſion, or hinders 
the. Arbitrators from proceeding in the Award, the Court will grant an Attachment. Salk. 73. pl. 10. 
But if the Party dies, there is no Remedy by Attachment againſt his CD for the Contempt 
dies with him. 2 Vern. 444. If the Party excepts to the Award, though it be affirmed, an At- 
tachment will not be granted; for the Nonperformance of it, while the Matter was /ab judice, was no 
Contempt. Salk. 73. pl. 11. 2 Ld. Raymond 857, 3 Keb. 446. Alſo the Party muſt be required 
perſonally to perform the Award, and ſuch perſonal Demand muſt be made out by Affidavit, other- 
wiſe the Court will not grant an Attachment. Salk. 83. pl. 1. (g On“ Motion to ſet aſide an 
Award, becauſe the Arbitrators went on without giving the Party Time to be heard, or produce a Wit- 
neſs, Holt ſaid, That the Arbitrators being Judges of the Party's own chuſing, he ſhall not come and 
ſay, that they have not done him Juftice, and put the Court to examine it; aliter when they exceed 
their Authority. Salk. 73. pl. 11. But Awards have been frequently ſet aſide, eſpecially in Equity, 
where the Arbitrators have appeared to have been miſtaken, or have been guilty of Corruption or 
Partiality ; as if they have an Intereſt in the Thing in Controverſy. 2 Vern. 251. $0 where there 
are three Arbitrators, and two of them by Fraud or Force exclude the other, or if they have private 
Meetings, and admit one of the Parties, and give no Notice to the other, 2 Vern, 514, So where 
they awarded 4951. againſt one of the Parties, for calling the other, who was a Butcher, a Bankrupt 
Knawe, to repair his Honour, as they called it. 3 Chan. Rep. 76. 2 Vern. 251 Vide Vern. 157. 
So where the Submiſſion was to Arbitrators, and they had Power to chuſe an Umpire, whch they did 
by throwing Cre and Pile who ſhould name him; and for this the Court ſet aſide the Award. 2 Vern. 
485. This Statute does not extend to Submiſhon by Role of Court. Stra. 301. See 2 Bur. Rep. 701. 
* 1 his Motion will not be received before Submiſhon be made a Rule of Court. 2 Stra. 1178. 


* Page 135 


Submiſſions are likewiſe general, as of all Controverſies, Debts, Dues, Cro. Eliz. 
Sc. and here the Arbitrators are not obliged to determine all Matters dif- *39. 
cloſed, bur their Arbitration of ſome Things will be good, though they Cro. Jac, 200, 


leave other Things undone ; but where the Submiſſion is ſpecial or condi- . 98. 


tional, ita guad an Award be made of all Controverſies depending, they Dyer. 216. 
ought to determine all Matters whereof they have Notice, becaule here, by Rol. Abr. 
the expreſs Words of the Authority, I do not own his Determination unleſs 257 

all 
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rbitrament and Award. 
Sand, 32. All Matters in Controverſy are ſettled ; and therefore to determine one with- 
Brownl. 63. out the others, is to act contrary to the Authority; but if upos ſuch a Sub- 
= 2 miſſion the Arbitrators make an Award but of one Thing, it ſhall be in- 
* — wing tended there were no others to make an Award of, unleſs the other Side 
more favour. ſhew there was, and that the Arbitrators had Notice thereof. 


able Interpre- . 
tation than formerly, wide g Mod. 232. 2 Stra. 1024. 


L 
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* Page 136 * (C) The Parties to the Submiſſion. 


ES ERSONS that cannot contract cannot ſubmit to Arbitration, there- 
N 4. fore Femes Covert, Perſons compelled by Threats and Impriſonment, 
erſons profeſſed in Religion, cannot ſubmit. 


stile. 351. The Huſband may ſubmit the Chattels he hath in Right of his Wife 
March77,78. to an Award, for he may diſpoſe of them. | | 

1 If che Huſband ſubmits to Arbitration the Chattels, the Wife has as Exe- 
Rol. tow. 5 cutrix or Adminiftratrix, this ſhall bind the Wife, becauſe the Wife cannot 
269. (a) perſonate any one without the Huſband during Coverture. 


Cro. Jac.447. | 
(a) * 5 For by ſome Opinions the Wife, in this Caſe, may ſubmit to an Award without the Huſ- 


band, for when the Huſband allows her a Power of Adminiſtration, he muſt ſuffer her to act purſuant to 
the Truſt repoſed in her, and his expreſs Conſent to her Adminiſtration is a tacit Confent to all future 
Actions of that Nature, and conſequently are his own Acts; but whether this makes bim liable to a 
Dewaſtavit is a greater Queſtion, becauſe they are not properly Acts of Adminiſtration, and conſequently 
he never conſented to them. Vide 10 H. 7, 30. Andy. 117, 181. 5 Co. 27. 


is . 4 1%. If an Infant ſubmit to Arbitration, he may execute or avoid it at his 


10 H. 6.14. Election, as he may all other his Contracts. 


March 111. 
141, Jones 164. Lev. 17. Rol. Abr. 730. 


3 H. 6. 26. Perſons attainted or outlawed cannot ſubmit to Arbitration, for they 
5 H. 7. 16. have no Property, and cannot by the Law controvert any Thing. 

21 E. 4. 13. A Dean without the Chapter, a Mayor without his Commonalty, the 

Maſter of a College or Hoſpital without his Fellows, cannot ſubmit to an 

Award, for the Submiſſion has the Force of a Contract, and they cannot 

contract without them. | 

yr N If one Party and the Deputy or Attorney of the other Party ſubmit 

be to an Award, this is well enough, for the Act of my Deputy is my own 


244 
2 Mod. 228. Act. 


Salk. 70. pl. | 
3. Ld. Raym. 246. Skin. 679. 2 Salk. 787. 12 Mod. 12g. Carth. 412. Comb. 439. 


20H.6. 12. If ſeveral Perſons do a Treſpaſs, and one of the Wrong-doers and the 
3 Party to whom it is done ſubmit to Arbitration, and an Award is made, 
208. the other Perſon ſhall take Advantage of it by Way of Extinguiſhment of 
the Treſpaſs; the ſame Law where the Party releaſes to one of them; for 
in both Caſes a Satisfaction really is, or is preſumed to be made, and a 
Man cannot receive a double Compenſation fur the ſame Wrong. 
2 Rich. z. If ſeveral Perſons on the one Part, and ſeveral on the other, ſubmit ge- 
18. nerally to any Award, the Arbitrators have not only Power to determine 
1 830. Matters between them jointly, but ſeverally and diſtinctly alſo; and an . 
pair ot 4 Award between one only of the one Side and another of the other Side is 
Rol. Rep. good ; for this is not doing le ſs than the Commiſſion warrants, ſince there 
298. is an Authority in it to determine Matters diſtinctly between them, for the 
1 | * Submiſſion 


Arbitrament and Award. 


Submiſſion is of all Matters, fo that it contains as well all Things ſeverally , 

between each of them, as jointly between them all, and perhaps there may vel, 3% 
be no Cauſe of Award between the others. Bulft. 6. 
1 . 2 83:83:11: et DONS, * ro. Car. 

4133. Stile 471. Rol. Abr. 261. Hard. 399, Vern. 259. 


* 
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y (D) The Arbitratoꝛs 02 Umpire, * Page 147 


HE Arbitrators are Perſons indifferently choſen, to determine the Weſt. Symb. 
Matters in Controverſy according to their own Minds, whether Part 2. . 25. 

be Matters of Law or Fact; Infants, Perſons excommunicate, outlawed, * 
Sc. may be Arbitrators, for every Perſon muſt uſe his own Diſcretion in 7 
the Choice of his Judges, and being at Liberty to chuſe whom he likes | 
beſt, cannot afterwards object the Want of Honeſty or Underſtanding to * But ſee ant 
them, or that they have not done him Juſtice “. N 135. n. 

The Arbitrators are perſonally truſted with the Authority, and it is not . Co. 78 
within their Power to aſſign it ; therefore if an Award be to ſtand to the Rol. = 
Determination of a Stranger, this is void; but if the Award be, that an 251. 
Arbitrament made by J. F. ſhall ſtand, this is good, becauſe it is their own Cro. Eliz. 
Award, —_— refers to the Act of another; but though the Arbitrators Da 6 
cannot transfer their Power, yet they may award that others ſhall do a , Rol. Rep. 
miniſterial Act in Subſerviency to their Award ; for what is done by ſuch 214. 
Perſons, is done by them as Servants and Iaſtruments of the Arbitrators, Sid. 258. 
and is the Act of the Arbitrator himſelf; as that ſuch a Conveyance ſhould 2 7 
be made as Counſel ſhould dire&, ſuch Coſts paid as the Prothonotary 4 _ 
ſhould tax, is a good Award. MET. Randolphus S. 


AD and the A- 
ward is made by R bus S. the Award is not good, becauſe they cannot be taken to be the ſame 
Perſon, being different Chriſtian Names. Rol. Rep. 271. Sed. gu. If « Court would ſet aſide the 
Award for this trifling Miſtake, if it appeared to be the Perſon meant? © + But References, by Rules 
at Ni prius, are frequently made to a particular Perſon, or to ſuch other, as he Hall name. 


The Arbitrators cannot reſerve to themſelves a further Power, ſince that Cro. Jac. 
would enable them to make a double Award, without the Interpoſition of 315 554: 
thoſe who impowered them at firſt, | IK oy 

The Arbitrators cannot make their Award by Parcels at ſeveral Times, ; H 74 SY 
for when they have made an Award they have executed their Authority, Rol. Abr. 
and can do no more; and therefore if two ſubmit all Debts, Treſpaſſes, 250. 

Se. and the Arbitrators one Day make an Award of the Debts, and ot 

the Treſpaſſes another Day, this is not good as to the Treſpaſſes, but they 

may deliberate of one Thing one Day, and of another the other Day, and 

then make an intire Award of the Whole; alſo an Award made in the 

Night is good, for the Party's Attendance is not requiſite; but where an Cro. Eliz. 
Act cannot be done without perſonal Attendance of a third Perſon, it can- 76. 
not be in the Night. e | 

If a Submiſſion is made to A. and B. when their Occaſion will permit, Sid. 281. 
convenient Time muſt be given, after Requeſt; and if no Arbitration be 2 Keb. 10. 
then made, the Parties may revoke. | 2 

If there be a Submiſſion to Arbitration, and if they cannot agree before Rol. Abr. 
the firſt of May, then the Submiſſion is made to J. S. to be the Umpire, to 261. 
be made before a certain Day then next to come; if the Arbitrators never 
diſcourſe about the Matter, ſo as there is not any Diſagreement berween 
chem, yet if they don't make an Award before the Day, the Umpire may 
determine the Matter; for theſe Words, if they rannot agree, are not to be 
taken literally, but only that if they don't make an Award, that then, &c. 

Vor. I, P p A 


FA 8 . 8 A n 


Arbitrament and Award. 


Rol, Abr. If the Condition of an Obligation be to ſtand to the Award of certain 
261, 262. Perſons, A. and B. and J. S. being Umpire for both Parties, in this Caſe 
Oſborne and an Award by A. and B. is (a) for Umpire, in the common Signiſi 


00 . Sub- Cation of the Word, denotes a Perſon that is to make an End of the 
miltion be to ter, if the others cannot. 1 


four, and to the TOR To | 
Umpirage of J. S. the four and J. S. may join in making of the Award; otherwiſe if their Power had 


been divided in the Submiſſion ; as if it had been to the four, and if they could not agree, then to J. G. 
Bulſt. 184. Yide Hard. 44. Sed. gu. In this laſt Caſe, if the five join in the Award, is it not the 


Award of the four ? , 


* If the Condition of an Obligation be to ſtand to the Award of A. B. C. 
and D. ita quod the ſaid Award before ſuch a Day be made in Writing by 
Yelv. 203, the ſaid A. B. C. and D. or any two of them, under their Hands, Qc. 
Sallows wer/. any two of the Arbitrators, without the Reſt, may make an Award; for 
Gilling. though by the firſt Part they are bound to ſtand to the Award of thoſe 
—— 4K four, yet their Power is diyided by the ſubſequent Words, and the ita quod 
4 Lab 35. is but an Explanation of the Condition, and the Whole makes but one 
Cro. Jac. Sentence. | | 


400 Moor | = 
349. Rol. Rep. 223, 375. 3 Balſt. 62, 68. 


* Page 138 


3090 If the Arbitrators and Umpire have the ſame Time allotted them to 
Sid. 428,455, make their Award in the Submiſſion, as to the Umpire it is not abſolutely 
Rol. Abr. void; for if one of the Arbitrators die, or abſolutely refuſe to meddle, then 
251. the Umpire may determine the Matters, otherwiſe not; for two different 
ay wei Judges cannot have a coneurrerit Juriſdiftion of the ſame Thing; and a 
187, 205 Diſagreement between the Arbitrators at their firſt Meeting, gives no 
Lev. 185. Power to the Umpire to interpoſe, becauſe, though they do not agree at 
Vide 2 Vent. their firſt Meeting, they may at the next. 


116. 
Rol. Abr. The Arbitrators may chuſe the Umpire before their own Time is ex- 
261 pired, for that is no rehnquiſhing the Arbitration, but a prudent Provifion 


Cro.Car.263. in Caſe they ſhould diſagree; and therefore an Award by them at any Time 


Lorne before their Time expired is good, and an Award by the Umpire in that 


Cro.Car.263. Time 1s void. 


Lutw. 544- vor 
Salk, 70. pl. 2. S. P. per Holt cont. Fide 2 Mod. Rep. 169. Ld. Raym. 222, 671, 12 Mod, 120, 


512, 513. 2 Barnes 53. 


Mod. Rep. The Condition of a Bond was, if the Arbitrators make an Award on or 
2h 5 before 19 Feb. Gc. and if they do not make it before, &c. their Authority 
br i doth not determine till after the 19th, and the Award cannot be made by 


. the Umpire before the 20th. 
Rol. Abr. If the Arbitrators have Time to the 1oth of June, and if they agree not 
261. to nominate one to determine it by the ſaid 1oth, here if the Arbitrators 


E e chuſe an Umpire, that determines their Power; for it ſeems plainly the 
2 8 Deſign of the Parties, that either one or the other may determine it by that 
vide Salk. 70. Time, and not that both ſhall have concurrent Juriſdictions. 


cont, [ide 


Lev. 174. and Salk, 72. pl. 2. where it is ſaid, that if the Umpire be named in the Submiſſion, he 
cannot make his Umpirage before the Time given to the Arbitrators to make their Award be expired. 


Rol. Abr. If the Arbitrators make an Award of Part during their Times, the Um- 
262. pire cannot make an Award of the Reſt, unleſs the Submiſſion be, that if 
the Arbitrators make an Award of Part, or of none, then the Umpire may 

3 make an Award of the Part remaining or the Whole. 
? enten If the Condition of an Obligation be to ſtand to the Award of A. and 


Ha B. ſo as the ſaid Award be made before ſuch a Day; and if they make no 
s 4 Award 
; i DAE. ward, 


ms — —— wats 


pu —— —————_— Au. + 


1 A 
,  Avbitrament-and-/Award. 


Award, then to. Rand to the Award of ſuch Umpire as the ſaid A. and B. 
ſhall nominate, ſo as the ſaid Umpire do make his Award before another Eyres; ad- 
Day, and che Arbitrators before the firſt Day make no Award, but after- r | 
wardy,pame C. to be Umpire, who thereupon immediately refuſes, and the again Fel- 
Arhitrators afterwards nominated D. who before the laſt Day makes an lexfen Ch. 
Award; ibis is a goed Award, for the Nomination of C. to be Umpire did Jut who | 
not make him ſoz but when he refuſed, it amounted to no more than a — 
bare Propoſal to him ; and the Form of Pleading always is ſuſcepio ſuper — 
ſe onere Arbitri, ſo that it is the Acceptance makes him Umpire. „ 
4 ö | , | nain 18-- 
Refuſal ; and there could not be two concurrent Juriſdictions in ſeveral Perſons, 3 Lev. 263. $:C. 
Viae Salk. 70 pl. 2. where per Holt, If the Arbitrators chuſe an Umpire who refuſes, they cannot re 
voke or chuſe again, for they have executed their Authority ; aliter if they chuſe him on Condition he 
rata. ys . doubted whether an expreſs Condition would make a Difference, becauſe it 
med to be implied. | me 2 | dy 


——_— 


If the Condition of an Obligation be, That whereas A. and his Son of Page 139 
one Paft, Sc. have ſubmitted to the Award of B. and C. ita quod, c. | 
before 1 May, and if they make none, to the Award of fuch mpire as Lev. 139, 
they ſhould chuſe, ro be made before the 1 June, and the Arbitrators make 140. Bean 
no Award, but chuſe an Umpire who makes an Award, but quoad the Son — . 
awards nothing; this is a void Award, for though the ita quod be in the Keb 790 
Clauſe referring to the Arbitrators, and the Award is made by the 832, 657. 
Umpire, yet the ita quod relates by Conſtruction to the Umpire as well as 8. C. 

the Arbitrators. AN 


8 8 
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(E) The Award. itſelf, 02 final Determina- 
tion of the Arbitratozs 02 Umpire. 


[ TERE we WE abſerve that the Courts of Juſtice have of late been 21 E. 4. 39. 
H more liberal in the Conſtruction of Awards than formerly, and that b. 

many of che niceſt. Diſtinctions to be met with in the Books, are by no 5 Co. 57. 
Means to be admitted as Precedents in expounding Awards at this Day; f 242. 
and this the Courts do in Furtherance of Juſtice, and for Quieting of Con- 
traverſes ; however, as an Award is a Judgment, and can only be ex- 

pounded by itſelf, without the Aid of an Averment of Matters dehors-to 


explain the Meaning of the Arbitrators, it is neceſſary that it ſhould appear 
on the Face of it, 


1. That it be made according to the Submiſſion. . ? 


If an Award be made of any other Thing than what is contained in the Plow. 306. 
Submiſſion, it is void ; for no Act is my own, or binding on me, unleſs Pyer 242. 
done by me, or by Commiſſion from me. | „er 3, 350 

If Arbitrators award to do an Act to a St r, this is good; for the 10 Co. 1 * 
Stranger is put by the Arbitrators in the Place of the Party, and they have 3 Leon. 62. 
Power to award this Act, ſince it is not impoſſible or unequal, and it is re- Rol. Abr. 

lating to the Submiſſion. ** 1 a 


| | | Leon. 316. 
But an Award that an Act ſhould be done by a Stranger, is void, becauſe 2 1 
he is not within the Submiſſion. | But if he 


hath any Re- 
medy in Law or Equity to compel the Stranger to do it, the Award is good. Rol. Abr. 248, 249, 263. 
Stile 152. Where they award that one of the Parties ſhall be bound with Sureties. + mp 272. 
Show. Rep. 82. 8 Mod. 212. 10 Mod. 205. 12 Mod. 129. Ld. Raym. 123, 246. Skin. 679. 


Salk ey. 2 Salk. 787, Carth. 412. Comb. 439. Yern. 25g. 2 Will. Rep. 450. Comyns 183. 
If 


1 


Arbitrament and Award. 


If two ſubmit to an Award all Actions, and the Arbitrators award a Re- 
10 Co. 131, leaſe of all Actions till tht Time of the Award, ſome Books have ſaid that 
132. this is void for the Whole, becauſe it extends to Things partly in the Sub- 
Rol. Rep. miſſion and partly to Things out of it, and it is one intire Act; for ſa 
— woot they, to do that Act they are not obliged, becauſe not within the Submiſ- 
and Trip, fion; and to do an Act relating only to Things contained in the Submiſſion, 
Rol. Abr. is another Act from what is awarded; (a) others have ſaid that this is not 
242. void, unleſs there are ſhewn on the other Side Cauſes of Action ariſing be- 
Cro. Eliz. tween the Time of Reference and of making the Award, otherwiſe none 
G2 Jac. ſhall be intended; and then the Releaſe only relates to the Things in 
353, 447+ Submiſſion “. | 


Poph. 137. | 
Sid. 365. 2 Mod. 169. (a) Hob. 199. Sid. 154. Moor $85. Hutt. 29. The Releaſe 
ſhould only be extended to the Cime of the Reference. 


1 


* Page 140 * But it has been reſolved, and feems now ſettled, that the Act is not 
3 Lev. 188. intire, for he may releaſe all Actions to the Time of the Submiſſion 
2 Mod. 469. for though there is one Deed of Releaſe awarded, yet that Deed relates 
Salk. 74. to ſeveral Things that are dividable in their own Nature one from the 
pl. 14. other, and fo it ſhall be good for what is in the Submiſſion, and void for 
p 2 +'3* the Reſidue. 6 & | 

5 Yo & 

E. 4. 44. The Arbitrators cannot bind. a Man's Liberty o. Right to real Things, 
Rol. Abt. where perſonal Things are ſubmitted ; and therefore if they award Service 
243. for two Years, or a Releaſe of the Right of Lands in Satisfaction for a 

Treſpaſs, this is void; for no Body can be ſuppoſed to ſubmit more than 

his perſonal Eſtate to anſwer a perſonal Injury, for that only might be 

taken in Execution for it by the Common Law; but his perſonal Eſtate 

may be bound to anſwer it; therefore. if the Arbitrators award a Horſe, 

6 Mod. 221. Money, a Quart of Wine, in Satisfaction for a Treſpaſs, this is good; for 

Salk. 76. here a new perſonal Duty is raiſed inſtead of the former, and to ſatisfy out 

1 of the perſonal Eſtate is neceſſarily implied in the Submiſſion, for this is a 

243. cout, Means neceſſary to quiet the Matters. 6 | 

If two ſubmit to award all Quarrels concerning Tithes in a Place certain, 

ys and the Arbitrator awards that one ſhall pay to the other 201. and the other 

1 P' ſhould releaſe to him all Actions; this ſhall be intended all Actions con- 

Cro. Jac. 66. cerning the Tithe, unleſs the contrary appear on the other Side, and the 

| Actions may be ſevered ; and this ſhall be good for the Acts in the Sub- 

miſſion, and void for the Reſt. | 

2 Sand. 190. A Submiſſion of all Debts and Demands, and a Releaſe of all Judg- 

Roberts and ments, Executions and Extents awarded, is a good Award. 


3 3. A Submiſſion of all Matters between the Plaintiff and another, and an 
3 Buld. 65. Award made of Things that the Party hath in Right of his Wife, is good; 


for theſe Things are comprehended under the Words all Matters. 
A Submiſſion of all Injuries, an Award of all Debts, Duties and Treſ- 


paſſes, a good Award; for whatever is againſt Law is an Injury. 
A Submiſfion of all Actions now depending, and an Award of all Ac- 
tions, good; for it ſhall be intended Actions depending. 

Cro. Eliz. 66, | 
858. Where the Words de & ſuper præmiſſis reſtrain the Award to the Things ſubmitted. Cro. Eliz. 
861. 8 Co. 97. Cro, Jac. 200. Rol. Abr. 257. Sand. 32. 6 Mod. 232. A Submiſſion of all 
Controverſes touching Money laid out for his Wife when ſhe was Sole, at her Requeſt, and the Award 
of 3401. for all Sums laid out for the Wife when Sole, omitting at her Requeſt ; this is void, becauſe 
they award another Thing than that which is contained in the Submiſſion, Cro. Jac. 640. 


3 Balſt. 312, 
313- 


Qu. If the Submiſſion be recited in the Award, whether the Award ſhall not bear Reference to the 
Terms of the Submiſſion, and be conſtrued accordingly ; i. e. to mean, at her regucſt, and be good? 


Rol. Abr. There is a Controverſy between A. and B. on the one Part, and C. D. and 
244. E. on the other Part, and C. for himſelf, and D. and E. ſubmits the Mat- 
ter, 


ter, and e wall | 
ſo much in Satisfaction of the Controverſy, it all bind him, 5 _— 
concerns D. and E. who are to the Submiſſion, inaſmuch as the col a - 
Thing awarded is to be done by him, and not I Rr. > >: 
Submiſſion:” 0 int Nivh a he 
If there be 1 wan the Parſon and his Pariſhoners, whe- Rol. Abt, 

ther Tithes ſhall be paid n and they ſubmit all Controverſies, 254- 

and the — that they ſhall pay ſo much a Lear for N qA_. 
this is good, f at was the (e) Debate on che Award, l © A TY 


of a Suit depending in an K lone firme, and the Award be of the R ch of the Land, is is tot gate 
Rol. Abr. 246 * if the Submiſſion be of all Actions Perſonal, As 3; U& Dnerelic, they cannot make 
any Award of any Real Suit, for the Word Perſonal refers to all that comes after the Copulative ;, but if 
the Submiſſion be of all Actions Perſonal, ac Sefis A Duerelis, they 114 for the Word at makes « 
plain Diſtin&ion between the ſeveral Parts oft. Rol. Fon 246. 71 the Submiſſion be of a Term; and 
all that belongs to it, and the Award is made of the Rent which ſhall become due next Michaekmas, the 
Award is _ „ becauſe it oy 3 extinguiſhed by Surrender, Eviction, &c. before Michaebnas: 

Rol. Abr. 2 TT the Submiſſion be of all Attions, they cannot make an Award of Cauſes for Actions; 


but otherw 5 if the Submiſſion een neee 
— Aﬀioa,* Rol. Abr. 6. 4 9 


* A Caſe of this Kind wot depend on 0. Wors of the ne nd the obvious Meaning 
of the Parties, , nnen 


11 24. 41852 8 485 288 ; " +443 & > 
Y o 
47 


If the Submiſſion be of all 8 to che Time of the Submiſſion; po Page 10 
and the Award be that one of them ſhould deliver up an Obligation made 9, Abr. 
fince the Submiſſion, in Satisfaction of all Matters, &c. this is good, be-*246. 
cauſe the Bond, is given only in Satisfactio 


net,” > 110 FY) 4 f the, * 
̃ miſſion be of 
has Adions depending between 4. eee eee p ae by 4. 


Wie api being out of the Submiſſion. Rol. 8 en depend on the ln. 
teaion of eee eee 


An Award may be good, though Part of ie be. made of a | Thing, not For this vide os 
within the Submiſſion ;, as if an Award be to 5 tool. and te procure a Ln. 304. 


Stranger to be bound to pay 22 U. La ae the laintiff muſt lay the Breach | 
in not paying the 1000. rs the ether Part it is wholly void. = ans 


10 Co. 131. 5 Co. 78. Keie. 43, ey Rol. Rep. 437. ro. Eli. 58, te Hg 


Award be good for Pats and void for Part, the Plaintiff may aſ- 2 Rol. Rep. 

ſign 14 Breach, that the Defendant did not perfonm the Thing ſubmitted, 46. 
nec performavit- in aliguo; for it ſhall refer only to that i in the Submiſſion, 
for the Reſt is void, and not to be performed. 10 

If the Arbitrators award on one Side an Act n! in the Submiſtion, Poph, 134. 
and on the other Side an Act out of it, this is a void Award for the Whole; Gro. Jac. 9 
for this is unequal, becauſe there is ſomething on the one Side awarded on- 
ly, and nothing on the: other; for what they intended to ballance it with 
on the other, appears to be void. ( 

If the Arbittators award 10 l. to one of the Parties, and 51. to a sun. F ey 293. 
ger, this is good as to the hum himſelf, and void for the Stranger. 80 if a Leaſe 


de awarded 
to the Panty for Life, the Remainder to 5 8. the Remainder is void to the Stranger Ceo. Elia. 758. 


An Award may be g , though made of leſs than is contained in the 
Submiſſion; as if the Jubmit fee be of all Actions, Treſpaſſes, Demands Hob. 49. 
and Controverſies, and the Award be made of ſome only, this is good; 8 Co. os. 

for no more ſhall be ſuppoſed to be made known to the Arbitratorz and if Cro. Jac. 

there be other Cauſes, of Action in Being, and they be made known to the 225. 

Arbitrator, they mult be ſhewn on the other Side; and this as well where ian Sand. 

the Submiſſion is conditional by ita quod, as where it is abſolute ; for the 32. 


Award being made de Præmiſſis ſhall be ſuppoſed to ſettle all Things. Brownl. 63. 


2 Brownl. 
| 310. Sid, 12. Dyer 216, 005 Hard. 45. 
Vor. J. Q 5 
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\ 
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TONY Aphiſrament and Alvard. 


— 


25 . 85 the Ay li 
2 Rol. Rep. 
Bala. 2 bo fore if . Auger 22 


2 


— - - — —— _ 


rd in Wiinngander Hand an pay 
er the Award: is void and 
* de ſuſfigieots t. 


Rol. Abr. 
246. Cro. Jac. 277. 2 Mod. Rep. 7. thar che Ardireator, i be eins: write, onghe 0 ft bis Mark 
on the Award. — 110. | \ « 

M 102 097 5 1 3 


+ Il beo ſubmit all A Wass till the nid or „ th Abbe fat 

Rol. Rep. de Premiſis, and an Award is made W alt Actions Ol" the feyehth, ſome 

= „have ſaid this iv leſs than the —_ ion, and void; but the becter Opi- 

85 5 nion is, that this is well enough d unleſs there be ſhewn on mas 
Cro. Car, other Side. an Action ip Þ Nr the ſeyeath and: ninth. | 


216, 217. 
Cro. Mit. Cro. A*. . 


«Page 142 42 | 460M 25 It eagle wo be «certain; * 
= 
Co. 22. As an Award is in Nature of a Judgment, i it ought to be whollyidecifve 7 
Cafe. : for if it doth not determine the Matter, it becomes the Cauſe of a new 
Ela. - Coottoyerſy l therefore if the Arbitracors'award'a Bond fer Quiet Enjoy 
. ment of Lands, without appointing a certain Sum, this is a void Award, 
Rol. Abr. and the be Fare is at 0 biet to gixe Bond to the Value of the Land; for 
17 1 then the Schſe of the Award m ut be upped” by Avermenat; now if it 
Rel. Ne 21 hathethe Credit of a Judgment. Ne no N made of the 
3 Award but by the Words of the Award irſetf; for if ir teceives its Mean- 
Dyer 242. ing from any Matters out of the Award, the Mind of the Arbitrators'is on- 
1 ly. e G and not expreſſed ;; but the Parties intended to be obliged only 
4 72 1K Arþigratars themſelves declate' to be their Award; and were 
vl Bond to be according to- the Value, they cannot aſſign their Power to 
any Perſon to aſſeſs the Value. 
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not appear in the Words; yet when the Words of an Award have Relation 
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If 4. commits a Nuſance to B. by erecting Scaffolds on his own Ground, 

6 Mod. Rep. and the Arbitrators award that the Scaffolds ſhall be removed, it muſt be 

Seb. „6. utiderſtood that they are to be jemaved by 4. on whoſe Grounds they are ; 

2 Salk. 498. for though any Perſon may by Law remove a Nuſance, yet the-Arbitra- 
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Page 144 An Award was, that one of the Parties, he, or his Executors, ſhould re- 
leaſe; and my Lord Holt inclined: to think that it may be conſtrued that 
Salk. 8 be and his Executors ſhould releaſe. | 1 


a ay m. 12467. Canth. 378. ö Lutw. 524. 3 Mod. 331. March 18. W. Jo. 431. Cro. Car. 541. 


N 3. That it ought to be equal and mutually ſatisfactory. 


Rol. Abr. Awards muſt not be on one Side only; this muſt be underſtood thus; 
25 4: | That all Controverſies being between two Parties, that which is awarded to 
8 Co. 983. be done to one muſt be an Advantage to both, fo as to end the Controverſy, 
alkä2dkvsnd diſcharge one, as well as give Satisfaction to the other; for if it doth 
not, it is manifeſtly unjuſt; and therefore, whenever it appears to the Court 
that, notwithſtanding the Award, the Thing remains a Duty as before, 

and is not diſcharged, that apparently is an Award on one Side, and con- 
ſequently is void ; not that where one Party is by the Award to have ſome- 
thing paid him, er the like, and not the other, that that Award ſhould be 
naught; for perhaps nothing may be due to him, and he might be the 
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Rol. Abr. Thus in Caſe of a Treſpaſs ſubmitted, the Arbitrators award that one 
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bhe ſhall pay 37. for a Treſpaſs, it had been good, and yet one only was to 
(a) But if an do an Act, but then the Treſpaſs by that Award had been (a) diſcharged. 
Aw be | coker Bets | p l | 
To Obligor in a ſingle Bond ſhall pay the Money, that had been no Award, without ſaying that he 


ſhould be diſcharged ; for Payment, without a Diſcharge and Acquitance, will not diſcharge a ſingle 
Bond, Hob, 40. . | 1 oy | 


7H. 6. 40. A. and B. ſubmit all Adtions had by A. againſt B. and all Actions by B. 


Rol. Abr. againſt A. and the Arbitrators award that A. ſhall go quit of all Actions 
799" had by B. againſt him, this is naught ; becauſe they ſay nothing as to the 
bother Actions. | 3 f 1 | 
Cro, lae. An Award that one ſhould have ſuch Trees, and that the other ſhould 
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appears that they deſign both Parties Satisfaction for the Wrong done each 
of them; there; if the Satisfaction degned. ane be not well awarded, the 
whole ſhaft be void for the Partialiey. 

A naked Award is no good Plea in Treſpaſs, unleſs ſomething be award- Brownl. 63: 
ed to the Plaintiff in Amends, for if age) peg no Treſpaſs, there is nothing Cro. Eliz. 
about which an Award can be made; and if there be one, and they do 2 Abe. 
nat award Satisfaction, they n not J according to the Deſign of N their 251. 
Inftitucion, for they are nor indifferen 66d i chere is no good Award. 

If Treſpaſs be of Beafts taken and 3 and they arbitrate that the „ p,,,.., 
Owner gal have the Beaſts again, this is void, for it is againſt natural Page 14 
Juſtice to give him his own again without Satisfaction for the unjuſt Tak- 4% Abr. 
ing and Detention. | 25t. 


80 an * 
that the erer ſhall have Patcel bf his 6wn Goode. Yide 1 hat. Abr. 252. If an Award be, that 
whereas the Parcies are indehted each to the other 40 l. —__ ſhould acquit each other, a good Award 3 
the ſame Law where each have done the other a-Treſpaſs, he. 252. 


An Award that one Hall go to Rome or Pana, not good, becauſe to no Rol. Abr. 
Body's Advantage, * 

An Award that two ſhall intermarry, * Award, for that ought to 10 10 * 
be at the Parties Choice; and the Bo kes the Parties are not ſubmitted * - r. 
to the Power of the Arbitrators. 

If the Award give Satisfaction for Canderous Words ſpoken of a Man = 178. 
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Treſpaſs z neither cat it be averred that the Award was for the ſame Treſ- Dyer 356. 
paſs the Action was brought for, for it ſuppoſes no Treſpaſs. 
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that H. and C. ſhall releaſe to each other, to the Uſe of each other; this is Salk. 30. 
void, becauſe the Award is on one Side, for B. cannot take n. of pl. 3. " C. 
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248. If the Arbitrators award a Thing (a) impoſlible ex natura rei, it is void ; 
(a) If they a- but if they award a Thing which cannot be done, but is nor in the Nature 
ward a Sum of the Act itſelf (4) contradictory or repugnant, this may be a good Award; 
of Money ' for there is no Conſtruction to be made of the Award, but by the Words 
— paſt RO ; | | 0 
void. 8 E. 4. 

b. If they award that a Man ſhall make an O immed this is no Award; for 
Time is — — 18 E. 4. 21. ogg 8 311. Adil. 69. * I, 
See Ld. Raym. 247. Carth..378.. Lutw. 524. 3 Mod. 331. March 18. Jo. 431. Cro. Car. 541, that 
it ſhall be done 1n reaſonable Time. 9 As an Award that one ſhall pay 20 I. where he hath not 

20 d. is » for no Contradiction ap in the Award itſelf. 19 E. 4. 1. Awards that one ſhall 
tary the River of Thames, kill, ſteal, forge a Deed, Wc, are void. Co. Lit. 206606. 


Rol. Abr, If an Award be that one ſhall-make a Feoffment to another of an Acre, 

ogy: and immediately after deliver the Charters ; this is good, becauſe they may 
vor 3» 359* be delivered in the ſame Inſtant. = 1 4 

Leon. 316, An Award that a Stranger ſhall (c) do an Act is void, becauſe another 

1 Leo: * in his natural Freedom is not ſuppoſed within my Power. 
ard. 46. 8 


(e) But an Award to do an Act to a Stranger is good, becauſe it obliges only to an Endeavour; and this 
ſhall be ſuppoſed to be for the other Party's Benefit, Leon. 140. 10 Co. 131. Rol. Abr. 249. Rol. 
Rep. 270. An Award to be obliged by Sureties, void as to the Sureties. 2 Sand. 337. 2 Bulſt. 262. 


Rol. Abr. An Award to levy a Fine is good; for though it is an Act of the Court; 
249. yet by the Law and publick Juſtice of the Kingdom, it is not to be refuſed 
83 2 to any Man; but if the Award be to command the Juſtices to do it, this is 
ſurrender his ho good Award, for the Parties in Effect pray Leave to agree from the 


Copyhold in- King himſelf, which is quite different from the Nature of a Command. 
to the Hands 8 | Mk & 


of two of the Tenants of a Manor, whe ſhall preſent it, is good. Rol. Abr. 247% 


Rol. Abr. © An Award to pay ſo much apud domum J. S. good; for he is not bound 
Ri? Rep. 6, do pay it in the Houſe, but as near as he can to it; or it ſhall be intended a 
Gro. Cir. © common Inn, and if the Party will not let him pay there, it has been ſaid 


226. that the Endeavour is fufficient, for they cannot Award any Thing that will 
2 Bulſt. 39. make the Party a Treſpaſſer. | 


3 Lev. 153. T 
Jones 431. An Award that one of the Parties ſhould diſcharge the other of a Bond 
Oro. Car. in which both were bound to a Stranger, this is a good Award; for it ſhall 
$41. be intended that the Money waito be paid at a Day to come; and * 

1 c 


r and'if the. Day of Payment. 


c . 
Court'of Equity ... mine «149 0 And now 
Sti3- "If yam fd Sth et ie 
het 6 þ bo GATES Toe 
Ee dow gi no! 


An Award cha ac of abe Pace ſhall diſcha 
to pay a Debt to a third Perſon, a 

rd he is ſet in ele 
Sn e e * eee, 


x the other from his, 


1. Rajin.” + 


1088 5 Rep. er. 955. 


c "At oY PAYS Day rar ESE 400 Jodgittne vel. 35. 
ven iti the Action that Term, im un Action r Non-perf performance, and Hare and. | 
! pleaded; it was moved in Arreſt, that every right. . 


i che Catetken 


was as of the firſt Day of the Tertn, and oth Award to ſt 


way altogether impoſſible; ol it was held thar: this might have 
been a good Objection upon Demutrer, where it i for 
Cauſe, yet now the Court 1 ive Judgment on this Record only; and 


it doth not appear on this Record when Judgment was given on the other. 

* If A. and B. ſubmit to the Award of 7. . and he awards that A. ſhall * Page 147 
pay to B. 307. within two Months hext following, and that upon Payment 
thereof they ſhall give mutual Releaſes to one another, and within the ſaid 


two Months B. dies; the Money Fer 8 
upon mult. releaſe, | for the Award creates a Duty. 


1 ® 74 rt mn 9 283 05 _ os 
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5. That the Amard maſt be fl. 


'An Award may be good for Pur only, bur then it muſt be fd a 1 5 * 36 
that Part. — 1 * 1 s i 21 | 


z Vent. 249. 


5 Bur CS 
An Award. chac all Suits ſhall (a). =? is a a final Award; ſo an 1250 gh 2 


that one of the Parties ſhall not () ſue an Obligation; for this amounts to 227. 

an Extinguiſhment of the Debt. An Award that a Suit in Chancery ſhall * Caſ. 
be (c) diſmiſſed, 4 final Award; ſo if the Arbitrators award a (d) Retraxit, 214 * | 
an Award that one ſhall not (e) proſecute nor proceed in ſuch a Term, _ 

ſeems to be good ; but an Award that one of the Parties ſhall be (/) non- a i Rep. 
ſuit is pot good, becauſe the Party may begin again; ſo that each Party ſhall 25 

(g) diſcontinue their Actions which they have againſt each other z for this 12 Mod. 130, 
4.998 6 final Netarmingtipn, RES 3 


Barnes 43 


| 2 Str. 1024» 
1082. Andr. 28. Lev.-58. 8. p. 6 Mod. 34. 8. P. (6) Rol. Abr. 84. (e) Salk, 75: l 17. 


6 Mod. 282. lindo 7. 22. (e) Cro. * 4 19 H. 4 2 Rol. Abr. 540. 
282. 8. P. * (40 4 22, 


A cba Award not 500 A not final to determine Wig Sid, 
in Difference; the ſame Law where any Thing is referred to the A Oro. \Ja-508. 
tors future Judgment or Expoſition, _ rp 


If the Arbitrators award general Releaſes within * Day s after the Poph. 15, 16. 
Award, and if in ten Days after the Releaſes ſo made the Party diſlike the Sherry and 
Award, upon Payment of ten Shillings, the Award ſhall Big diſcharged ; iq * 
here the Award is good, and the Proviſo to make void the Award after 189. 
ſuch Releaſes, is altogether void and repugnant; for if the Obligation be Grove and 
once * ** Non performance of the Award, it can never be diſ- Saunders. 
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7 Bree dy che Award liſeif; den ifrbe/rAibioatbrs ard nerd] Releaſes: 
foer Days afcer te Alagrdy add if teh Days after the Awdrd made 
tte Parties diſlike the Awatd, Oc. the Award ſhall be void; this Award is 


aſe tot final and deciſive for the Parties may diſlike the 
. 1 t * s , 


he fout 

1 * Pardon in ſuch Mannet 
Part the A ward ig void; for 
fink} Dentthinarion of the Matter 


the Athitratots t ko Rave 9 


Giorer and themſelVes, and n db bare Jet the Mabiier and Filer of begging Pardon, 
Fa, 8 d. 1. Which in 7 
Than” Judgment of B. 100 J 8 


e l bb ie d., ll of 0. 1 gell. 


Palm. 146. When the Arbitr@ory a Thing not ſubmirtred, with a Refervation 

* to themſelves of a future Power of judging of the Matter, and they award 

584 a Thing within the Submiſſion: chis is good, for the Thing chin the 

rr 

Cro. oſs 2775 r that all Controverſies ſhall ceaſe, A that cons 
ing one Bond e e 

— in Forces 


% 
* 
ah hs. — * * — —— Wen ——— W *. ee 
_ 
— 9 OW — — 
"3 * 
4 " 


os che aps C0 Te Cnifructivn and Effect of the Award; 
and herein of = Perfozmance thereof, 


7 9 N Award, as bh been aid, is to receive a liberal Coaſtrudion, and to 
Bak 69. pl. de governed by che Intent of the ArVitrators, where no Inconvenience 

will enſue , therefore, if the Arbitrators award a Thing to be done, wich. 
Ld. Raym. out ſaying within what Time, the Party ſhall have reaſonable Time, be- 


cauſe they muſt intend all Things rieceffary to the doing the Thing they 


5 378. award. 

Gate. If the Award be to pay Motity tb J. G. E he Ales, the Money thall 
Rel. Abr. be paid to his Executom 34 Submiſſion 6f all Atom, and an Award of 4 
257. Releaſe of all Actions, extept a Bond, this is an Award chat the Bond ſhall 
Cro. Jac. 277. ſtand. 

Yelv- 20. An Award that one ſhall enjey ſuch a Houſe, and pay the Rent, or elſe 
HW 2 423- the Award for enjoying the Houſe to be void, is a good Award; for che 
260. 1 Award is abſolute, unleſs upon his own F auk; and the Thing is reſerved 
Caſe, to the future Judgment of the Arbitrators. 
Balk. 111, If a Battery is ſubmitted, and the Award is, That one ſhall releaſe, and 
117. the other pay him 10 l. the Releaſe muſt only be underſtood of the Battery, 
21 H. 7. 28. and muſt be firſt performed before the 10 J. ſhall be paid. 
Moor z. If an Award be, that one ſhall make a Leaſe to the other, Trendring Rent, 
Cro. Eliz. the Leaſe is made, but the Rent not paid, the Obligation is not forfeited, 
_ cont. for the Award did not reach to the Payment of the Rent, which muſt be | 
Oro Jae. (23. recovered by Diſtreſs or Action of Debt; but if the Award had been that 
he ſhould pay the Rents at fuch ſer Times, the Obligation would have been 
forfeited if they had not been paid; and in ſuch Caſe it is a Sum in 
| Groſs, and payable without Demand, for the Party muſt offer it to ſave 
| his. Obligation. 
12 ” It is an eſtabliſhed Rule, thut un Awird may be good in Part, though 
Rol. Rep. void as to other Parts of it; and that the Party is obliged to perform that 


362. 4 which | 


Arvitramant and Award. 


which 1 re r 


an Award is as to one Party, and void as to What is awarded to the 
other Patty, Award is void in the Whole. ” Abe 


| © Leon. 58. Rol. Abr. 244. Mob. 81. 2 Levy. „h. on: ifs 144, 


If the Arbitraturs award one Thing on the one Part, and the Time er- 36 Hi. 6. 14. 
pires before they award any Thing on the other Part, this is altogether void, 7 H. 6. 40. 
and contrary to their Authority, becauſe it dorh not finally determine the 
Things contained in the Submiſſion A ally on both Parts. 

If it be provided by the (a) Submi that the Award ſhould be noti- f " 
fied or delivered to the Parties in Writing, it is no Award till notified-or "of . 


delivered. becauſe it is not according to the Power in the Submiſſion. Ven, 791 


93. 
Bet if 
there be ub ſack Providea, the Parties muſt take of ic a4-cheir Peril 4, und i n 


awarded, it is a Forfeiture of their 18, 21. 1 H. 7.5 1. 8 Co. 92. 
b. Vide Keilw. 175. cobt. | W BID: n 1 


If ſeveral Perſons of the one Part, and ſeveral of the ent übt Dyer 2b. 
ſubmit themſelves to Arbitrament, provided the Arbitrator deliver the 
Award to the Parties, or one of thery, be is not obliged to deliver the 
8383 each Party, but ir is ſufficleor to deliver it to any of the 

arties. 
gut if two on the one Part, and one of the other fubmir to an Award, Page 149 
quod arbitrium fiat & deliberetur utrique pertium pretiitf, the 


ita 


of the Award to one on the one Part, [rad 70 the 6e of the nr Oo . 


is not fufficient ; for each Pa CTY for each Haile | 
1 in order to Per. Hoi 1 


e ar the Pen NA 
r chat it ſhould be m ; if the Jamon be by Co. zl. 


tw, fo that it be delivered to either Party, that is to be underſtood to 885. 
both ; and a Delivery to one only is not good. 

If twe Men ſubmit to an „% „ 9. 
ſuch a Day, it need hot be averred that it was by For gray # wont &c. as Croc Gur: 
the Day, for the Publication of the Award i 541 

If the Submiſſion be general, that the Award ſhall be delivered before Dyer 216. 
ſuch a Day, it may as well be delivered by Word 8s by Deed, . ye 4am 
fore non deliberavit in ſcriptis, in ſuch no Plea. | 

N upon an Award by Word n is within the Statute of 21 Jac. 1. Tk . 
757 of Limitations, Sa muft be ſged within ſix Years, it is 0 wiſe 

an N by 5 ol 

If there be an Obl to ftand to an Award, each ought to perform 
it on his own Part, 1 the Peri of his Obligation. 1 0 

a Sum © 


Money be awarded one of the Parties, and thatthey bork ſhall give muraat Reteaſes, if he who is to receive 


the Money refuſes it, yet, upon a Tender and Refuſal, a „ as if be 
" received it. Salk, 75. 


E 


If Money be awarded nd: no png the Party may either have his firſt . 
Action, or Action of Debt; for if there be Payment, the firſt Wrong was 25. b. 
determined; but otherwiſe he cannot plead the Award as a Determination 21 2 N fg 
and Bar of the Wrong ; for ſince the Award of Arbitrators doch not bind =”. , 
any Man's Property, as Judgments at Law do, it is fit the Party, when he A. Salk. 
Fe) it in Bar, ſhould ſhew as Execution at the Time n S9. pl. 1. 


76. pl. 18. 
Carth, 117 and Lrere. 


As to the 8 of 85 Award, if there be no Time n it . CE 
is to be performed in a convenient Time. cre 


Party ſhall be 
excuſed by the Act of GOD, wide 21 E. 4. 70. Where the Thing awarded to be done, becomes im- 
poſſible by rhe Act of « Stranger, wide 2 Mod. 27, 28. Ld. . 123, 247. Stra. 116. Carth, 
378. 3 Mod, 331, 


Vor.1, Ss | Though 


— — * — 


Achitrament and Award. 


Though an N cannot be made Part at one Time and Part at another, 
| « it may be performed Part at one Lime and Part at another; for the 
Nature of the Thing may require Performance at different Times, and 


Places. 
An Award for one Party to deliver a Releaſe or Bond to the other, if 


that one Party delivers it to A. who delivers it to B. who tenders it to the 


: In Debt on other Party, who refuſes, pe. is a | good Performance of the Award. { 


for perform- 
ing 2 Award, by which Award the Parties ous to give — Releaſes, the Deſendane . that 
he 1 a Releaſe to the Plaintiff, and delivered it to J. S. for his Uſe; — this was held a good Per- 
formance of the Award, for the Defendant could not plead Non of fadtem, neither could he counter 
mand it ; and-as the Arbitrators had not appointed any Place where the Releaſes ſhould be nm if 


the Plaintiff ſhould abſent himſelf it would be very inconvenient. Cro. _ 54. 


Rol. Rep. 7, If the Submiſſion be of a Chancery Suit, and the Arbitrators award that 
% ”y the Suit ſhall ſtay, and that one be quit againſt the other for all Matters in 
* os. the Bill, it is ſufficient Performance to ſay that the other fetit quietus, and 
Cro. Jac. though he did not procure an actual Diſcharge ; but where one by Deed is 
340- obliged to acquit another of ſuch a Debt, or ſuch a Suit, it is not ſufficient 
to ſave him harmleſs, but he muſt procure an actual Diſcharge ; ous the 
Award here being quod flaret quietus, means no more than that the P any 
ſhould, be acquitted by Force of the Award itſelf, and not that another Diſ- 
* Page 150 * charge ſhould be procured; and in this Caſe if a new Bill be exhibited, 
yet that is no Diſturbance to forfeit, without Proceſs iſſuing out, as the 
Sabpena, for till Proceſs the Party is not actually moleſted. _ 
2 Bulſt. 9 But it a Man ſubmits a Rent- charge to Arbitration, and the Arbitrator 
If the Ard award quod ftaret quietus of the Rent, he who hath the Rent ought to re- 


plane's from leaſe the ſame to the other, in Performance of this Award, for to be quit 


an Informa- of the Rent ſuppoſes the Demand not in Being. 


tion, this is 


not good unleſs it be actually releaſed, becauſe the King may proſecute it. 2 Bulſt. 96. 


Ca oe An Award that the Plaintiff ſhall not proſecute or oceed in a Suit the 
$25. © fame Term, the Entry of a Continuance is no Breach of this Award, for 
If an Award otherwiſe the Party can never afterwards go on in this Action. 


be not to con- 
tinue the Suit, if the Party continue it by Attorney, this i is a Breach ; but if the Attorney continue it 


without his Knowledge, it is no Breach, Cro. Jac, 525. 


3 Bulſt. 65. An Award is made to infeoff J. S. J. S. comes and deſires the Party to 
| infeoff J. M. and him to the Uſe of himſelf ; (and it is done) this is a good 
Performance of the Award, for though the Conſtruction of the Senſe of the 
Award is to be taken on the expreſs Words, yet what is a Performance of 
the Award is to be taken according to the Intent of the Arbitrators. 
A Man cannot plead generally the Award performed, bur he —_— to 
ſet forth the Award, -and therein how he hath PR. it. 


(o) Df the Pleadings in Awards. 


F the Arbitrators award Money to be paid at a Day to come, this is a 
10 A good Plea in Bar in an Action of Treſpaſs before the Day, becauſe it is 
debitum in præſenti, though ſolvendum in futuro; and if he might have an 


267; * 

Note; There Action of Treſpaſs before the Day, and recover, he may have an Action 

8 Difference of Debt after the Day, and ſo a double Satisfaction for the ſame Thing. 
etween an _ | 

Accord with It 

Satisfaction and an Award; for in an Accord a Man muſt plead preſent Satisfaction, and it is no Plea in 

Bar to plead an Accord with Satisfaction at a Day to come, for in all perſonal Injuries the Law gives 


Damages as an Equivalent ; ; and when the Party accepts 4 an Equivalent, there is no Injury or rae 
0 


' m_ 8 00 
4 4 * * —_ * WY 
kc. tad I” OO CI 


Arbitvament! and Ward. 


It was formerly held, That i in.an 3 of a  Releuſe, « Horſe,/a.C Rl. Abri 
of Wine, to enter into an Obligation, or any other coll ateral ter in San os 15 


as. 


tisfaction, without Performance, was no lea 1 iQ Bar ; or ey it, avi. 
Plea in Bar, he could have no Remedy aftgrwards. to compel che WI . 
arty td do the Thing nen, for by the! ba . mm be. Rag * | 


f upon Aa # wo 
miſe made by the Defendant i to deliver a Parcel of Ho ps to 2 1 9 EF 


on ſuch a Day and Place, on a certaih Price agreed oh, 15% to whic the 1015. 
Defendant pleaded. in Bar, that after the Procniſg made, both he and. gs, 81 161 


Plaintiff referred all Matters, and that the Atbiträtors awarded that the 


nullified. 
But it has been ſince held, in an | Clay on che Caſ 


fendant ſhould releaſe the Plaintiff, and that he ſhould, releaſe the Defend. { bn928 
ant of all Actions and Demands whatſoever ; and an * Agar from the ” 5 . 
Time of the Award hitherto, he was always ready, is, to releaſe 1018 
the Plaintiff accotding to the Award, Sc. A ter to this 


Plea, after ſeveral Debates, it was adjudged, that this A — was no Bar to 
the Action, becauſe nothing was awarded but only mutual Releaſes, from Carth. th. 276. 
each other, ſo that the Award itſelf is no Bar, but the Thing awarded, det 
when executed, would be a Bar; and a Difference was taken where any Freeman _- 
Thing is awarded in Satisfaction, there the Award. itſelf is a Bar before; it is. Judg *. 
perfotmed ; but. where nothing is awarded but Releaſes, on Da 

there, ES the Award is executed, the Releaſe will likewiſe be a Bar: And 
the Court held, that the Defendant may bring his Action againſt the Plain- + 

riff for not releaſing according to the Award, and therein * to — _ 
all his Damages and Coſts loſt in the Action agalaſt him 12 2 
Difference there taken, that by awarding a collateral Thing to be done, a new Duty is — and 4 


old diſcharged, and then it may be pleaded in Bar, though a ow? Bans _—_ 
awarded, which created no new Duty. * Carth. 188. 4 


| _—_ 4 4 OG . 
21 $45 * 7 4 3 Oi T7 ; 


69. 


The above Caſes muſt be underſiobd where the 18100 was band ie 21 Keilw, __ 
fore the Time for performing the Award was expired; for if ward be Rol. > ont 
to pay Money at a Day to come, and the Money be not paid at the Day, De | 
and afterwards an Action of Treſpaſs be brought, this is no good Plea in Hob . 
Bar, for no Man can plead this in Bar without ſhewing he haz — 18 Roym 450. 


Money; for it is againſt natural Iuſlice to make one Defauft > g Falk Soph. 
an Excuſe for another; but if the Li Anon it at the Day, Wa © Pays... Cy 
other refuſe ir, then it is a good Plea in Bar, it being his own Fault, and er nag 


he hath ſtil} a Remedy for the Money. Mod. 331. 
If in an Action of Debt upon an a the Plaintiff declares that 55 15 
Arbitrators did make an Award that the Defendant ſhould pay unto the Leon, "Ft . 

Plaintiff rol. this is 4 good Declaration, though nothing is ſhewn to have That the - 
been awarded on the other Side; for it is ſufficient. for the Plaintiff to ſer Plaintiff r _ 
forth that Part of the Award which intitles him to his Action; and if the **<!are het 


Defendant will impeach the Award for any Thing, he muſt ſhew it ſpeci- inter alia it 


was awarded. 
ally on his own Part. Lit. Rep. 312. 


* ' Vide Mod. 36. | 
Coy 328, 547- 2 Will, Rep. 4 450. 3 Will. 8 361. Sid. 161. 8. P. 


2 
ks 


— * ah 
_ _m — 


* 


of 8 and therefore a * g.Gefsction i is a . Pleaz but where the e promiſes 
a future Satisfection, the Injury continues till Satisfaction is made, and conſequently there is a Cauſe of 

Complaintin Being, and if the 2. were now, barred by this Plea, he can have no Remedy for the 
future Satisfaction, for that ſuppoſes the Injury ſtill to have Continuance z but where, Perſons ſubmit 
to Arbitration, the Arbitrator are Judges of the Injury ; and if they award Money ayable at a Day to 
come, that is a good Award, and may be a good Plea in Bar to an Action of Trelpab brought in the 
mean TS becau@ this thereby becomes an immediate Debt attainable by Law. 3 E. 4. 7. 
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Ardiframent and Award. 


2 8 A 


lu an Action of Debt upon a Bond conditioned a for the Performance of 
601 20 ha the Dn leaded chat the Arbitrators did make an Award 
eber chat the Defendant ſhould pay to che Plaintiff 3 100 J. and ſhould give to 
the Plamriff a general Re and pleaded that he had paid the Money 
and given a Releaſe Ee but did not ſhe what on the Part of the 
one; and the Plaintiff replied without ſhew- 
Nor ather Part of the Award in his Replication, and took Iſſue that 
c oY wha paid the Money ; and the Defendant put in an inſuffi- 
upon a which the Plaintiff demurred ; and per Cur” the Plain-- 
canoe ve : Judg ment, becauſe the Award as ſer forth and agreed in 


— * 


— = ni void; by if the Plaintiff would have helped himſelf, he ought 
be only 4 to logo the other Part of the Award before he had taken Iſſue. 


the 


for which the Chief Joftice reprehended dard, who excuſed himſelf by Reaſon of the Seve- 
Aa. + Ked. $68, 8. C. 


Pleadin 
rity of 


| | If in dune de e en for eber of an 
Award, the Defendant pleads nullum fecerunt arbitrium; and the Plaintiff 
replies, and fhews the Award, he muſt alſo ſhew the Breach, without ' 
ieh he hath no Cauſe of Action, for the Obligation is guided by the 
8 Condition, and though the Defendant can make no Anſwer to the Breach, 
0 Ne 52 * 31 it e to appear to the Court that the Plaintiff hath Cauſe of Ac- 
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— A Matter anzecedent to the alledging a Breach z for if there be no Submiſſion 
Brownl. 90. there could de no Award, and conſequently no Breach of it. 


Velv. 79. 
If in Debt upon an Obligation conditioned for the Performance of an 
b Award, the Defendant ſhews that the Arbitrators did make an Award, 
Leon. 30% that the Pefendant before ſuch a Day ſhould pay to the Plaintiff 100 7. or 
Owen +53. otherwiſt ſnould procure one L. being a Stranger, to be bound to the Plain- 
375 d tiff for the Payment of 12 J. per fo. to the Plaintiff for his Life; and 
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geinſt 71 Plaintiff replies, that the Defendant hath not paid the ſaid 100 l without 
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Rep. 49. 
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ESE If in Debt. on a Bond for Performance of LES the Defendaot 
2 pleads no Award, and the Plaintiff ſets forth an Award wich a Profert in 
12 Mod. 5 34. Cur, and the Defendant craves Oyer, and then demurs for Variance be- 
Foreland = tween the Award ſer out in the Replication and the Oyer, and the Variances 
— appear material, the Defendant . have Judgment“; otherwiſe if the Va- 
judged. riance had been as to thoſe Parts in which the Award was void; and though 
2 Sid. 161. in Debt on an Award the E (4) need not ſet forth mote than makes 
175 2 for ey yet it is otherwiſe in Debt od a Bond, for there the Plaintiff muſt 
. reply the whole Award; and if ſuch Replication be without a Profert, the 

5 Vide Sal Be ndant (% may re phy mul tiel agard. | oh 


it rag that the Plaintiff need not ſet forth a Proferr thereof in Caria, becauſe it e Deed, But i it 
is the fafeſt TVs * But the Court would . give Leave to amend. | 
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Sa * pl. If an Award be yy that-cenai \Boildingnaretiedon a Wharf, which 
were a Nuſance to the Plaintiff, ſhould be pulled down within thirty- eight 
211 Raym. Days from the Date of the Award, &c, — upon nul agard pleaded the 
. Plainciff ſers forth an Award, but without Date; yet this is well enough, 
Arnitt - 244+ for the Date ſhall be computed from the making the Award, as a Deed 
| Breame. token its Date from the n. 1 n * on another Dep. 
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*Afſault and B attery. | 


(A) What ſhall be lald to be an Aſſault. 154. 
(B) CUbat (hall be ſaid to be a Battery, 154. 
(C) In what Caſes they may be juſtified ; and herein of the 
Manner of ſetting fo2th tuch Juſtification. 155. | 
(D) In what Banner they are to be puniſhed. 156. 
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(A) What ſhall be ſatd to be an Aſſault. - 


Pulton 4. 3. N Afault is an Attempt or Offer with Force and Violence to do 
6 Mod. 173. a a corporal Hurt to another, as by ſtriking at him with or with- 
2 Rol. Abr. out a Weapon, or ing a Gun at him at ſuch a Diſ- 

RT tance to which the Gun will carry, or pointing a Pitch-fork at 


Hawk. P. C. him, ſtanding within the Reach of it, or by holding up one's Fiſt at An. 
133. or by drawing a Sword and W it in n Manner. - 
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Every Battery includes an Aﬀuile therefore, if the Defendant * Foe Salk. 384. 
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guilty of the Battery, it is nN +. wk. P. C. 
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\ NY. Injury. whatſoever, de it. never; ſo ſmall, being doog-40 
the Perſon of a Man, in an angry or revengeful, or rude or inſolent 6 Mod. 149. 


Manner, as by - in his Face, or any Way touching him in Anger, 17% 
or violently Vals 5 him out of OM are Batteries in the Eye of . 1 82 
WG LIES, * 8 Salk. 407. pl. 


I. Sid. ä 
121 Lex. 404. Hawk. P. C. 134. 1 wreading upon the Tee, or any Kind of 
corpora ae, a 


But to lay one's Hinds ently on Another whom an Officer has a War- 2 Rol. Abr. 
rant to arreſt, and to reſt cl © ON i is Be M008 be wants, er ken 1 


a . 
lay. ar Cudgels, and one happens to hurt the pal. 0. 22. 


2 A oa! y Conſent, p 
Intent was lt] and commendable, in promoting Courage Bro. Coron. 

2 Aci, it does not ſeem, to amount to a Battery. 229. 
So if one Soldier hurts another by diſcharging a Gun in Exerciſe, this . 
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cannot amount to a Battery, tho agk it be done without ſufficient Caution * Page 135 
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TF an Officer, 1 . againſt one Aa 0 not buffer himſelf gig Hawk. 
to be arreſted, beat or wound him in the Attempt to take him, he may 2 ese 
ſtify it. So if a Parent in a reaſonable Manner chaſtiſe his Child, or a Authorities 
Maſher his Servant, being actually in his Service a at the Time, or a School- there cited. 
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2 rx: or if one confine a Friend 4 who is gragk ah bind and heat bimy G. in: ſuch 


attempts to a Manner us is his Circumſtances; or ifa Man force Sword 
eſcape, or is from one who-D 20 kill 2 a Man gently lay hris Hands on 
extremely another, and thereby ſtay him from inciting a Dog agaiaſt a third Beoking 


_—_y = if I beat one (without wounding him, 94 Lots. at him a dangerous 
violent, n) who wrongfully codeavours witfi Viulencn o diſpaſſeſa me uf my 
fire to bel. Lee ee eee eee pi or 


ee, in due him, and will not deſiſt upon my laying my fands gebt — 
Time, but diſturbing him; or if a Man beat, wound or maim one who makes an 


makesan UP» A Fault 570 pon his Perſog, or thar of ß Wife, 7 N e 
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ny 22 theſe Caſes it ſeems the der may juſtify the Wan and Batte era 


Aid: ind! n Nerv 


4 $2141 41 „ „ 40%) 448 5 IF] 10 Aug 
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of thoſe within, Wc. 


©"-Fpecial Matter in Pn d but in a 
cally, 
FT In an Action of Battery the Defendant pleads that he was Maſter of a 
Sid. 444 Shi ip, and that the Plaintiff his Carpenter and-Servant 4 


9 neglected his Duty, and | 16> him ſaucy banker and that therefore 


8. C. Aubrey moderate c 85 re 1 m abigaquit ſſye joined, 

-_ _—_— and Ve ll intitr; Nac Na e 104 a NA Gſted. 
ar for 41s that moderate caſtigavit was not a pertinent (Fug the pro = Iſſue 

— of \ bei n caftigavit ; bur e id deem © A 
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144. See 3 12 Mod. Salk. 397: * 


Sid. 246. la an Action of Aſſaplt and Battery, and Ne it was jaid 


Keb. 884. mutilavit & finiſtr” Brach fragit I 7 brachs 
. C. this the Defendant pleaded 4 fon #: 3s t demeſne 1 0 on e 

Danny and ſhewn for Cauſe, that this — — Battery, and amouht lot ie 
Lucy. Mayhem, he ſhoulc hive ewf e the Court chat he Rffault was with 
Fide Cro. ſuch Violence, that he could nor other wiſe defend? — but by maiming 
1 the Plaintiff; and the Pleadin thould have been, that the Plaintiff Maybe“ 
1 . - maſſet & vulneraſſet the. Defendant Nfl, c. But the Court held the Plea 

good, and that it was Matter y Evidence,' whether the Aﬀault were 

proportionable to the Battery; for if it were not, the Iſſue would be for 
2 Inf. 316. the Plaintiff, although the Plaintiff did make the firſt Aſſault; for every 
2 Hawk. Aſſault will not juſtify every Beating, but ir muſt be ſuch a one as may 


P. C. 159. draw a probable Danger and Fear upon the Perſon upon whom it is 


made. 
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In Treſpaſs for Aſſault and Battery, the Defendant juſtifies by a molliter Sid. 175. 
manus impoſuit for due Correction of the Defendant as his Servant, and 8. C. gl. le. 
pleads over, that ſince that Time the Plaintiff exoneravit & relaxavit (with- and Grove. 
out ſaying per ſcriplam) to the Defendant the ſaid Matter ; to this Plea it 
was demurred for Doubleneſs ſpecially ; and the Opinion of the Court was, 
that it was double; for though the Releaſe he not ſufficiehtiy pleaded, yet 
it is pleaded fo as Iſſue might be taken upon it, which will make it 
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N Afignment is the Transferring and ſetting over to another ſome 
Right, Title or Intereſt in Things, in which a third Perſon, nat 
a Party to the Aſſignment, has a Concern and Intereſt, How far 
the Privity of Contract is deſtroyed by the Aſſignment, and what 

Remedies the Parties may have agaipſt each other, is ſet down under the 

Head of Covenants; and therefore I ſhall here only conſider, 
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Aflignment.. 
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Oo. Lit. 214- - A Poſlibility, Right, of Entry, or Thing in Action s, or Cauſe of Suit, or 
_ Abr. A Title; for a Condition broken, canme be granted or — over, by 
Nin. 6. pl. Law; for if this were permitted it would promote Maintenance, and prove 
9. 26. pl. f. prejudicial to ſuch as, being able to contend with thoſe with whom the 
: original Contract was, might find themſelves depreſſed by a powerful Ad- 
* Bills of Ex- verſary. 

change are 


aſſignable by the Law Merchants, and Notes, by Stat. 3 and 4 Am, c. g. | —— 


Co. Lit. 232. But though à Bond, being 4 Choſe in enen cannot be aſſigned over fo 
(a) _— as to Enable the Aſſignee to ſue in his (a) own Name, yet he has by the 
— he Aſſignment ſuch a Title to the Paper and Wax, that he may keep or 


may ſue for it cancel it, 


in the Name . Te : F . SER > era j on 8 
of the Obligee, as his Attorney; but there ſhould be ati expreſs Authority, inſerted in the Afighment. 


Ss 
2 Vern. 595; Alſo in Equity Bond is aſſignable for a valuable (5) Conſideration id, 
(6) There and the Aſſignee alone becomes intitled to the Money, fo that if the Obli- 
_ 4 gor after (c) Notiee of the Aſſignment pays the Money to the Obligee, he 
tion paid. will be compelled to pay it over again. wv mate ne ho: wit A 
3 Chan. Rep. | 34349 & © 1a 205% | * T7 | dz 

. (+) 2 Vern. 540. But Payment to the Obligee without Notice ef the Affigument, is goo 
3 See 1.4. Raym. 684, i 1 5 k D 1 « good. 
z Vern. 428; An Aſſignee muſt take it ſubje& to the ſame Equity that it was in the 
692. 8 %½ Hands of the Obligee; as if on a Marriage- Treaty the intended Huſband 
764. 8. F. enters into a Marriage-Brokage Bond, which is afterwards aligned to Cre- 
ditors, yet it ſtill remains liable to the ſame Equity, and is not to be car- 

ried into Execution againſt the Obligor. "WW. e 2 2 
'3 Lev. 312. If the Adminiſtrator of 4 Cohuzee of a Statute exrends the Lands, and 
Stephens and a Liberate is returned, and before Entty ot Recovery of the Poſſefſlon the 
8 Adminiſtrator aſſigns his Intereſt, the Aſſignment is void, for by the Li- 
— _— berate he has accepted the Poſſeſſion, and is eſtopped to ſay the con- 
2 Salk. 563, trary, and then by ſuffering the Owner of the Lands to continue in Poſſeſ- 
S. C. pl. 1. ſion, this turns his Poſſeſſion into a Right, which is not aſſignable before the 
Poſſeſſion be regained by Ejectment or Re- entry, or ſome lawful Means. 

If there be a Deviſe of a Term to A. for Life, Remainder to B. B. can- 

10 Co. 47. not in the Life-time of A. aſſign his Intereſt, becauſe he has but a bare 


is wide 
Sig. = Poſſibility, for A. may outlive the Number of Years, 


Chan. Ca. 8. 
2 Vern, 563. and vide Duke of Norfo/t's Caſe, 3 Chan, Ca. fo. 1. 


Page 1586 A Perſonal Truſt which one Nan t poſet in another, cannot be (a) | 
aſſigned over, however able ſuch Allignee may be to execute it. 


(4) Truſtee | | 
cannot aſſign his Truſt, 4 Inſt, 85, vide Head of N nor a Guardian. Vaugh. 180. Whether a 


Pawnbroker, by reaſon of the ſpecial Property he has in the Pledge, can alligt/ it, 2. & vide 1 Bulſt. 
31. Owen 124. ® | „ ufei 4 72 | 5 & \ 
' ® As the Owner cannot recover the Poſſeſſion of thy Goods, without tenderibg Principaþ.and lagal 
Intereſt, why cannot the Pawnbroker aſſign, bis latereſt? | | | 1 


* 


vid the ſe- Several Things are aſighable by Acts of Parliament, which ſecm not 
veral Heads. aſſignable in their own Nature; as Promiſſory Notes, by 3 & 4 Ann. cap. 9. 
; ; , ; all- 


50 


Ba Bonds by the Shri by «on. cp, daten bet Ceri 5 | 
ng proſecuting a to viction, I 11 
Han rr dba ben ban of Bak: 


8 - . 
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N (a) Afiſe is a Remedy which the hath ppointed 
the Reſtitution of a Freehold, of ke Low the 12 has 1 for 2 


diſſeiſed, and appears to have been in Nature of a Conimillion 2 7. 


to put the Diſſeiſer in Poſſeſſion by Trial at one Aſſes, . 


Co. Lit. 153. 
b. 184. b. 15g. b. It ſetins to have been of Nermes Extraction, ud Cuſtomier been 0 
dadlbesd iu the Reign of H. 2, to be a more 0 and es heed 


and e i Method of recoverin 
than was obſerved in the Writ 15 * 1 9 . — afiermards epd, Writ f 
Entry in the, Nature of an Aſſiſe. 1. ou 


Ws 7 15 22 8 
clementia Principis — Popul Glanvil, e. ge was 

Aſſiſes are now ſeldom made uſe of e except for the R of Offices, 
being ſupplied by other Actions leſs — 5 and which yield a more ex- 


peditious Remedy; but as they are {ti in Force, is may be pro to con- 
ſider the Nature of cher a le, vader the following Heads: 


(A) Ot the Natute of an amſe, and the Fozm of the P20- 
ceedings on it. 159. 


(B) In what Caſes an Anion lies. — 
(C) Mhat Seiſin is ſufficient to maintain an Afſiſe. 161. 
„D) How the Demandant muſt ſet fozth his Title, 162. 


(a) Of the Nature of an Alliſe, and the Foꝛm ei 
of the Pꝛocerdings on tt. 


SSISES (5) are reckdld, Firſt, An Aſfiſe of a Man's own Poſleſ- FP. N. 7 277. 

ſion, and that was called an Aſſiſe of Novel Diſſeiſn, which was a Fleta, 715 

Commiſſion to the Sheriff to reſerve the Tenements with the Chartels * MI — 

found in them, and put them in Peace till a Jury had tried the Cauſe, oo tn confute 
who were by ſuch Writ authorized to be returned at the Aſſiſes by the Contrare;, 

Sheriff; and by the original Practice in this Aſſiſe, the Sheriff uſed to take wi Co. Lit. 
the Tenements, together with the Chatrels found in them, into his own 253» 154. 

Poſſeſſion, till the Right was tried; but becauſe this proved incofiveniene; 7 ”R #4 33 — 


for that the Sheriff could not keep ſuch Poſſeſſion, me turn it to the beſt Kel, g8. * 
Advan- 


| 
* — 


Atliſe. 
Booth 211. Advantage, eſpecially where ſuch an Aſſiſe was long in Dependance, there- 
8 fore the Practice altered, and the Tenant was Revs. 00 in Poſſeſſion until 
Treatiſe, on Judgment ; and by ſuch Writ the ] ury were i to inquire of Da- 
the Subject of Mages, becauſe the Sheriff was to reſeize the Chattels as well as the Frank- 
real Actions.) tenement; and therefore ſuch Damages being aſſeſſed by the Jury were 
awarded to the Tenant that recovered, as well as the Frank tenement. 
5. N. B. The ſecond Sort of Aſſiſe is an Aſſiſe of Morrdanceftor, which was, where 
+ fu ad the Father, Mother, Brother, Siſter, Uncle, Aunt, Nephew or Niece died 
Booth 206. ſeiſed of the Lands, and a Stranger abated ; then the Heir had ſueh Writ, 
and to ſuch Writ was required an immediate Deſcent, as from Father to 
Son, or from Brother to Siſter originally; and it ſeems by the Statute of 
Glouceſter, cap. 6. it extended to Uncles and Aunts, Nephews and Nieces, 
becauſe Abatements had frequently happened upon the Death of ſuch Re- 
lations z but the more remote Relations were left to purſue their Writ of 
Entry as at Common Law, 
For the Form The firſt Proceſs in this Action is an original Writ iſſuing out of Chan- 
of the Writ, cetry, directed to the Sheriff, commanding him to return a ; (who are 
wide Reg. called the Recognitots of the Aſſiſe). e 
22 13 un od: &\% 
— * . F. N. B. 178. Booth 210, 267, The Demandant is to find Surety to proſecute, and this he 
may do before the Sheriff, or in Court, if the Sheriff returns that he hath not found Pledges, Booth 267 


— 


5. N. B11). Aſſiſes are to be taken in the King's Bench or Common Pleas for the 
* 265. County in which they ſit, and for all others are to be arraigned in their 
— Sqm (b) proper Counties, but are to be adjourned for Difficulty into the 
Aﬀiiſes are ap- Common Pleas, as the Court which has Juriſdiction in all Civil Acti- 
pointed to be Ons. | 

taken in pro- ne (PP MED 

pria Comitatu; thereupon an Adjournment in Banco propter difficultatem, Cc. is given ; but it was held 
no Adjournment could be made by Virtue of this Act, unleſs the Om gave a Verdict; whereupon by 
Weſtm. 2. c. 3. an Adjournment is given in Caſe of a foreign Voucher in an Aſſiſe of Mordantceſfor, 
within the Equity of which are all foreign Pleas, Demurrers, and other Pleas and Proceedings, either 
before or after Verdict in an Aſſiſe. 2 Inſt, 26, 423. Yide Rol. Abr. 13 1. 


An Aſſiſe is (c) Feſtinum remedium, and to be (d) arraigned on the 

Page 160 Day the Writ is returnable, on which Day the Demandant is to (e) count, 

and the (f) Tenant is to appear and plead (g) inſtantly, unleſs the Court 
Style Reg. think llow him an Impar] ich it is ſai | 
— thinks proper to allow him an Imparlance, which it is ſaid cannot be with- 
(c) 1: is called Out ſhewing good Cauſe. 
Feſtiuum re- | | 
medium. 1, Becauſe the Tenant ſhall not be aſſoined. 2. Shall not caſt a Protection. 3. Shall not 
pray in Aid of the w_ 4. Shall not vouch any Stranger, except he be preſent, and will enter pre- 
ſently into Warranty; ſo of Receit. 5. The Parol ſhall not demur for the Nonage of the Plaintiff or 
Defendant, 8 Co. 50. Booth 262. For the Manner of arraigning an Aſſiſe, vide 3 Mod. 273. Keb. 
3. Comb. 173. (4) But where neither the Recognitors nor Plaintiff appeared on the firſt Day, the 
Court adjourned the Aſſiſe to the next. Salk. 82. pl. 1. (e) Otherwiſe he will be nonſuit. Salk. 
82. pl. 1. If there be ſeveral defendants, and any one of them do not appear the firſt Day, 
the Aſſiſe ſhall be taken by Default againſt them, Salk. 83. (g) That the Defendant may pray 
Oyer of the Writ and Count, wide 2 Bulſt. 160. and ſhall have an Imparlance to a ſhort Day. Style's 
Reg. 88. But it mult be on ſhewing good Caufe, Salk. 83. pl. 2. | 


Booth 214. When the. Plaintiff counts, the Defendant may plead in (5) Abate- 
) And ſuch ment, and (i) over in Bar, or may take the General Iſſue Nul Tort nut 
lea is not diſſeiſin. | 

peremptory, * . 

tho' found againk him v, de Finch of Law 385. Dyer 310, Jones 413. Cro. Car. 520. (i Muſt 
plead over in Bar at ſame Time that he pleads in Abatement, Salk. 83. pl. 2. | 


Booth 313, 2. the Tenant pleads a Plea, which ſhews that the Aſſiſe ſhould not be 
$14-- taken, and ſuch Plea is triable by a Jury, the Recognitors of the Aſſiſe may 


try 
4 


try it, and then the Aſſiſe is ſaid tranfrre in Jurata', and the Aſſiſe and Re- 
cord adjourned into the Common Pleas. agg. 
If a flat Bar be pleaded to the Aſſiſe, and Iſſue is jained thereupon, the Booth 214. 
Jury never inquire, of the Sehn or Diſſeiſin, but of the Matter pleadediid __ 
Bar, and of Damages if the Plea be found againſt the Defendant. 
But if che Defendant pleads a colourable Plea, then they are to in- „ Boot 
8 of the Selin and Diſſeifin, which is called the taking the Aſſiſe at , Hg" 
arge. | SY —_ 1 ar wtf. Gs? * 
a . 1 Our 
Pleas, wide Head of Pleas and Pleadings ; and where the Afiſe may or may not be taken * 2 
10 Co. 90. Finch of Law 416. Rol. Abr. 271 to 275. 


9 
3 * 


Alſo if an Iafant pleads a flat Bar, and the Bar is found againſt him, Rol. Abr. 
yet the Aſſiſe ſhall be taken at Large, becauſe the Law not allowing the 275: 

arol to demur in this Action, which was feftinum remedium, the Sez/in and 
Difſeifin was inquired of, that the Infant's whole Title might appear befote 
the Court. «$1 

By Weſtm. 2. cap. 25. a Certificate of Aſſiſe is given, which is a Writ V Booth 
for the Party grieved, by a Verdict or Judgment given againſt him in an * 287. 
Aſſiſe, when he had ſomething to plead, as, a Record or Releaſe, which 71 7 4. b. 
could not have been pleaded by his Bally; or when the Aſſiſe was taken 25 
againſt himſelf by Default, to have the Deed tried, and the Record brought 
in before the Juſtices, and the former Jury fummoned to appear — 


them at a certain Day and Place, for a further Examination and Trial of 
the Matter. | N 2 


1 
Y * —_ ” Acc. 


_— 
— — 


(B) In what Caſes an Aſliſe lies. 
| 2 Inſt, 412. 


N Aſſiſe lies for any Thing a Præcipe quod reddat may be brought for 8 Co. 47. b. 
at Common Law, therefore it lies for an (a) Office. (a) An Aſſiſe 


lies for the 

Office of Regiſter of the Admiralty ; for though their Proceedings are according to the Civil Law, yet 
the Right of their Offices is determinable at the Common Law. 8 Co. 47. 2 Inſt. 412. S. P. Of the 
Maſterſhip of an Hoſpital being a lay Fee. 11 Co. 99. b. Of the Office of Filazer, Dyer 114 b. 
And if a Man be diſſeiſſed of Parcel of the Profits of an Office, he may have an Aſſiſe of that Parcel 
only. 8 Co. 49. b. 2 Inft. 412. S. P. But for an Office of Charge and no Profit, an Aſſiſe does not 


lie. 8 Co. 47. b. 49: b. 2 Inſt. 412. S. P. (See however pe D. 162.) An Aſſiſe lies for an Office 
for Life as well as in Fee. Co. Lit. 47. 2. | 


It lies for one ſeiſed of Lands, Tenements, (3) Rents in Fee- ſimple,“ Page 161 
Tail, or for Life, and for Tenant by (c) Elegit, Statute-Merchant, Staple, 
or Tenant by Recognizance in Nature of a Statute-Staple, _ 3) Does not 


| | lie of an An- 
nuity, 1 H. 3. 2. Booth 263. 8 Co. 50. (e) By the Statute of 13 E. 1. c. 18. which ſee explained 
2 Inſt. 327, 396. | 


It lies of Tithes, Penſions, and other Eccleſiaſtical Duties in Temporal %% Co. Lit. 
Hands; but of a Rent iſſuing out of Tithes barely, no Aſſiſe lies. rgg. 


32 H. 8. c. 7. 
Vaugh. 204. Vid. Danv. 578, 579. 


There were at firſt but two Forms of Writs of Aſſiſe of Novel Diſſeifin, , jag. 417. 
either an Aſſiſe (d) de Libero Tenemento, or (e) de communia Paſture. (4) So at this 


Day for a 
Profit apprender the Writ muſt be general de libero Tenemento, and the Plaint ſpecial, 8 Co. 47. Co. 
Lit. 159. Becauſe no Special Writ is given by the Statute, Dyer 83. (e) In antient Time they 
held themſelves ſtrictly to the Forms in the Regiſter ; and therefore becauſe there was no Writ of Com- 
mon of Turbary, &c. it was held no Aſſiſe lay thereof. 8 Co. 48. a. b. 
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2 Inſt. 411. The Aſſiſe de Libers, Texements did be of Houſes, Land, Rent, or other 
for. Proves apprander, which conſiſted in 


(a), But now bu | 

— of but an Eſtate for Life could not maintain that Writ. & | 
Wee, &. M © [24 lenser 4 & \ 

% Remedy is given in Caſes dr Profiexts, Nc. ave tore Catal, oe, | 

pe het - q gh, abark and, but af ol ned Page it ts but an Eaſement; 5 — 
wiſe if it were appurtenant to Land. 8 Co. 46. 34 Afl. 13. For an Aﬀiſe 4 fovent Dire, wide 
Keilw. 20, 2 Inſt. 413, 414. F. N. R. 178, | 45 


. 2 
* ns - -  ; * * F WF Y 
— — w „ 4 I 


(Cc) What Seifin. is ſufficient to maintain an 


S the Writ of Aſſiſe reſtores the Party to the actual Seiſin of his Free- 

hold, for ſo are the Words of the Writ, facias Tenementum illud ſeiferi, 

c. conſequently the Party that brings this Writ muſt found it upon an ac- 

tual Seiſin, which he has been diveſted of, for otherwiſe this Remedy is not 

commenſurate to his Caſe. © - © | © 45440 © 

Lit. Sect. Therefore if there be Lord and Tenant by Rent-Service, and the Lord 

By. 315. grants the Services to another, and the Tenant attorns by a Penny, this be- 

4 Co. g. ing given by Way of Attornment, is not ſufficient Seiſin to ground an Aſſiſe 
10 Co. 127. on; ſecus if the Penny had been given by Way of Seiſin of the Rent. 

If the Leſſor dies, and after the Leſſee for (5) Years is ouſted, the Heir 

Vide Rol. of the Leſſor ſhall have an Aſſiſe of Nevel Diſſeifin, and not of Moridanceſtor, 

Abr. 270, for the Leſſee's continuing in Poſſeſſion after the Death of the Leſſor, was 


Vide 2 Rol. 
Abr. 463. 


Kale. 110, in Right of the Heir. 


(5) If Te- 
nant at Will be ouſted, the Leſſor may have an Aſſiſe. 21 E. 3. 34. 


Kelw, 109. If a Man leaſes for Years, the Remainder over in Fee, and after the Te- 
nant for Years is ouſted of his Term, be in the Remaipder may have an 
Aſliſe, becauſe the Freehold was in him at the Time of the Diſſeiſin. 
Rol. Abr. The taking of 3 d. of A. for a Capias againſt B. is a ſufficient Seiſin of the 
o_ Office of Filazer de Banco. 
* Page 162 If one be committed by the Houſe of Commons to 4. who before and 
long after was in Poſſeſſion of the Office of Serjeant at Arms to the Houſe, 
N. _ and the Priſoner compounds with B. for the Fees, and gives him twenty 
Nori. Shillings, this is a good Seiſin of the Office by B. for he cannot be diſſeiſed 
thereof but at his Election; adjudged, and held likewiſe, that proving that 
B. being in the Lobby of the Houſe of Commons, took hold of the Door 
of the Houſe, and laid his Hands upon the Mace, then being in the Hands 
of A. to take it, but hindred by A. was good Evidence both of einn and 
Diſſeiſin. Jae | 
Lev, 108, The Serjeant of the Mace to the Houſe of Commons, in an Action upon 
| the Caſe for a Diſturbance, recovered Damages; and whether this was a ſuf- 
n. ficient Seiſin, the Damages being recovered in (c) Satisfaction of the Fees, 
() a T* and he then being out of Poſſeſſion of his Office, was doubted; ſame of the 


nant refuſes 
to do Suit of 6 | 
Court, and the Lord recovers Damages againſt him, this is a ſufficient Seiſin of the Suit, becauſe the 
Damages are given as an Equivalent, and in Satisfaction for the Suit, 4 Co. 9. b. So if a Return 
' irrepleviſable r awarded, that is a good Seiſin of the Rent for which the Diſtreſs was taken; becauſe 
ſuch Return is an abſolute Condemnation of the Pledges ; and being given as an Equivalent for the 
Rent, ſhall be looked upon as the Rent itſelf. 4 Co. 9 b. 2 Rol. Abr. 464. 1 

udges 


Judges inclining one Way, and ſome the ather; and it was intended to 
have 9 found Specially 3 but the Plaintiff being un willing to Rand to it, 
was nonſuit. 


* 


—— ö̃ k ' n ——— 
* 


(o) How the Demandant muff ſet forth his 


FT is a common Learning, that in an Affiſe the (3) Plaiot (c) need not 
be ſo certain as in other Wrirs, becauſe the Judgment is to (d) recover N 84. 
Per vifum recognitorum ; and if the Plajne be buf © de) certain that the Re- Pb f ut 


cognitots may put the Pemandant in Poſſeſſion, it is ſufficient, Afile . 


Count in o- 
cher real Adtions, and malt fot forth Seilin and Difteifin within 30 Years, purſaant to the Statute 32 H. 8. 
. 2. Booth 218. de Stile 30. Like Point per N. Ch. Jaſt. (4) yy Default, and 
the Damages releaſed ; for by Inteudment chey bed the View before the Able. 2 Buift, 159. Godb. 
247. Cro. Jac. 334: (e But a Plaint de ane Texaments is not good. Stile 33. (It is uncertain, be- 
ing a Genus.) But in an Aſſiſe the Plaint may be de ame redditu unia; robe wel 20's, Dyer 84. 


e Aﬀliſe of Ren in P. the Tenant cannot plead that in the ſaid l. 
Chonpcbacare wo D., without any Addition to diftinguith them, ly 4b 16. 
bechuſe the) Plaintiff ſhall recover per viſum Juratorum. 4% 
yer 64. 3. 


In an Aſſiſe for an Office newly erected and conftituted, the Demandant 8 Co. 49. 
in his Plea muſt ſhew what Fee or Profit is granted for the Exerciſe thereof, W*bd's Cale. 
for this Office cannot have a Fee or Proſt enant to it, as an ancient 
Office may; and for an Office without Fee or Profit no Aſſiſe ties. - 
But in an Aſſiſe for an antient Office, the Demandant in his Plaint need 8 Co, 49, 
not ſhew what Fee or Profit is belonging to it; for it ſhall be intended there 
is ſome Fee or Profit. | | | 
In an Aſſiſe for a Rent-charge or Seck, the Demandant (g) muſt make a 
Title in his Plaint, otherwiſe in an Aſliſe of Land, for there Poſſeſſion with- 177,42: 
out any other Title is (b) ſufficient. | ({ 8. >. # 


in a x va” 


8 3 


V $oif two D, and none without Addition, per B 


"St. | S 1 5 Co. 56. S. P. 

1 (b) Where in a Writ of Entry in Nature of an Aſſiſe, the Demandant counted of a Gift in Tail to bimſelf, 

. pd of his Seiſin and Diſſeifin ; but was compelled to declare apon a Seifin and Difſeifin only, becauſe that 
was the ancient Form. Fide 2 Ander. 100. 8 


In an Aſſiſe for a Portion of Tithes, the Demandant in his Plaim muſt ® Page 163 
make a Title, for the Seiſin only is not ſufficient, no more than in the Caſe | 
of a Rent, or other Profit in the Soil or Fee of another, which commences 

' againſt common 1 2 3 for in all theſe Caſes of Neceſſity the Commence- + * - 
ment thereof muſt be alledged by him who will make Title thereto, whe- 8 
ther he be Privy or a Stranger; for it is againſt Renſoo to charge the Inheri- 

tãnce Freehold of another, without ſhewing ſome ſubſtantial Foundation 


In Aſie foran Office, the Demandaar io his Plaint muſt fet forth a Tice. ; Mod. 33 


| Savier and 
Lenthal ; by which Book it appears, that the Demandant not being ready to ſet forth a Title, the Aſſiſe 
was adjourned till the next Day, when he 8 and ſet forth a Title, and Proceſt was prayed againſt 
the Nefendants z but by Salk. 82. 8. C. the Demandant was nonfuired the ſecond Day for not counting; 


and the Court told him he might brig new Aſſiſe. Comb. 173. S. C. ond the Plaintiff nonſuited. Vai 
Dyer 114. pl. 63. 149. pl. 81. 152. pl 9. 8 Co. 45. b. See 10 Mod. 123. | 


. (6.), Afſumpſit. 


Allumplit. 


N Aſumpſit is an Action the Law gives a Party injured, by the 
Breach or Nonperformance of a Contract legally entered into; 
it is founded on a Contract either expreſs, or implied by Law, 
and gives the Party Damages in Proportion to the Loſs he has 
ſuſtained by the Violation of the Contract. | 
But here it muſt be obſerved, that the Law diſtinguiſhes between. a Gene- 
ral Indebitatus Aſumꝑſit and a Special Aſumpſit; for though they come under 
the Denomination of Actions on the Caſe, and the Party is to be recompen- 
| | ſed in Damages alike in both, yet the firſt ſeems. to be of a ſuperior Nature, 
(a) And And will lie in no Cafe but where (a) Debt will lie; but for a particular Un- 
therefore it dertaking, or collateral Promiſe to diſcharge the Debt or Duty of another, 
will not te a Special Aſuwpfit muſt be brought. | 
upon a Wa- 
— nor againſt the Acceptor of a Bill of Exchange, for his Acceptance is but a collateral Engagement; 
but it lies againſt the Drawer himſelf ; for he was really a Debtor by the Receipt of the Money. Salk. 
23. pl. 3. 6 Mod, 128. 2 Ld, Raym. 1034. 3 Salk, 14, 175, Holt 329. 12 Mod. 81. 5 Mod. 
14. 2 Show, 82. Carth. 336. It will not lie againſt a Father, at whoſe Requeſt the Plaintiff lenc 
Money to the Son. Carth. 446. Salk. 23. pl. 5. S. C. But if it had been an 7ndebitatus for ſo much 
Money paid by the Plaintiff, at the Requeſt of the Defendant, unto his Son, it migit have been good ; 
for then it would have been the Father's Debt: Per Holt Ch. Juſt. Carth, 446. If two come to a Sho 
and one buys, and the other, to gain him Credit, promiſes the Seller, If he does not pay you, I will; 
this is a collateral Undertaking ; but if he ſays, Let him have the Goods, I will be your Pay-maſter ; 
or, I will ſee yon paid, this is an Undertaking for himſelf, and he ſhall be intended to be the very 
Bayer. Salk. 72. pl. 14. 2 Id. Raymond 1085. Barnard. K. B. 13. Fitzgib. 302, pl. 7. ide 
Title Agreements, where ſeveral Contracts and Promiſes are made void by the Statute of Frauds and Per- 
juries. 29 Car. 2. cap. 3 


4 Co. 92. 
Moor 667. 


* And ſee in the Explanation of this Stat. 2 Ld. Raym. 1085. See alſo Com. Dig. 1 V. 157, 
8. and 6 V. 13. F. z. 


Under this Head we will conſider, 


(A) In what Caſes an Aſſumpſit is the proper Aﬀfon. 164. 
(B) What Wozds create ſufficient Certainty in a Pꝛomiſe. 
168. | 
page 164 (C) What is a ſufficient Conſideration to create an Aſ- 
ſumpſit. 170. 
(D) here the Conſideration ſhall be ſaid to be executed, 02 
continuing. 173- | 
(E) There the Pꝛomiſe ſhall be void, the Conſideration 
being againſt Law. 174. | | 
(F) Where the Conſideration and Pꝛomiſe ſhall be ſaid to be 
ſufficiently ſet fozth and averred, 177. 
(G) What may be pleaded as a good Diſcharge and Per- 
kozmance of the Pꝛomiſe. 179. 


(A) In 
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0 In; what hat Cab TIT s th vun 


on Þs i De 
.. {Vi SILLY? 9 


F A. 22 deere 555 2 "ſe Accounts, . 64 
1. * ound in Arrear, a I A la A 
2 dee a Wine Account, Anh yo Yer. 90. 


dank, es i r 
BY gende . . . Bulk. ans. — 
4 gra) e eee > merchandize. there- 

mich. and B. procpiſeg eo render ah Ae. N les an this expreſs n 
Promiſe, ay. Ly as Account. TP was t, 
Money given to merchandize with, 1 of che as aDagy unde g — 


or refuſed to apply it according to the _ = —4 it was aided after Verdict. Salk. 9 . pl. 2. Ira 


Man'-xeceives 'a Sum of Money 4 lay, {c, and lays out 
Action of Account 8 N 2 NN 15 Ne 
Ruled an Evidence by Juſtice Foxes, in d 


5 5 


* Sed Qu. Why not Afumyfe and wide poff 166. 

- Soifa Tenant, being in Arrear for Rent, ſettles an Account of the Arrears = 

with his Landlord, and promiſes to pay him the Sun in which he i found yes, Abr. 9. 
in Arrear, an Aſump/#t hes on this Promiſe. - ze 


30s , 21. 
l | Raym. 214. 
2 Keb. 813. Via Style 1 x, 83. Ero. = mor A Divyarſity where —— for Ken cheng, 
2 * for. I Kong 5 Nara bare L. 110. Vent. 268. Where itis 


in all Gao where an Account is fnded a and the balance ſtruck, ſuppoſing the Demand 


Deed, will not the Law imply miſe, wh Actio of: _— 
—. 22 U expreſs mary n will my er 1 . eee 
u thers ee Promiſe to pay, if the f ee thay Nals of age id 


But if the Obligor i in a Bond, without any new Conſideration, as For- Rol. Abt. 4. 
bearance, &c. promiſes to pay the Money, an Aſumpfir will not die, but — 34. 


the Qbligee muſt i purſue his Remedy by Action of Debt g. Gro, Elis. 
So if a Man leaſes for Years, :reſerving Rent, an, + nat lie, 240. Gems 
becauſe it favours of the u. Rol. Abr. 7. 


So though 
Leaſe.be determined Abr. 7. $1 ther be i expreſs s Promiſe to pay the Rent } and wide esd. 
Eliz. Style 46 id. X01. Ero. 343. Lev. 179. atid 3 Lev, 150, where it is 
reſolved, that on 4 xpreſs Pro iſe Aſampfit will lie, but L.A a'\Promilſe in Law. Yie Rol, Abr. 8. 


where it is held clearly, that an Aug will lie an From ©o pay a Sum in Groſs, 


t Is not Forbearance a good Conſideration, wharees 40" maintain Aung. Though Debt on the 
Bond 1 is preferable. 9 


if A. is poſſeſſed of a Term for 1 1 in Lands 1 poder s cer- Len. 43. 
tain Rent, the Inheritance whereof 22 C. in Con- 


ſideration that B. will procure. 4. — alas 1 * N 


and promiſes that he will pay the Rent to B. 1 — neg he Remaind 


the faid Term if B. accordingly does procure 4. to aſſign, and | the 
Rent is afterwards Arrear, B. upon this Promiſe have an Action * Page 16 
* againſt C. in his own Right, pooling te Rea grew 4 . f 9 


Right of his Wife Þ- i Iti 


an ex- 
Uoder- 
taking, ane as; procyring the Agnment, a new. Gonlideration. 
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Cro, Jac, If in an Action on the Caſe the Plaintiff declares locaſſet to the 

598. Defendant a certain, Warehouſe, the Defendant promiſed to pay 8 5. for 
every Week he octupied the ſame, and avers that he occupied the ſame 
for 27 Weeks, and had not paid, e, the Action lies, for this is rs 

+ Where the Rent, but a mere Promiſe in Confideration of the Occupation +. 


Demiſe is not | 


by Deed, the Rent may be recovered in an Aci on on the Caſe, . 11 Geg. g. c. 19, Gig... as 


' , * 18 
" : 2750019 


nd 12 i. 9: J Düse 11:94 ml hora as 4 ko 
z Lev. 261. If a Lord:of a Manor; afleſles 8: Ying, vp. a Copyholder for Head, 
Shortleworth mittance, and dies, his Executor upon the Aſumpſit in Law may bring ati 
and Garret. Action for it, becauſe it depends not upon the Inheritance, but is guañ a 
z _ 239. Fruit fallen; adjudged by three Judges againſt Holt Ch. Juſt. who ſaid, thar 
3031 7 it being a Duty ariling but of an Inheritance, Cuſtom and Tenure, it was 


5 Mod. Fen not fit to be thruſt into a Declaration in an Aſſumꝑpſit . "div 


n 5 e - 7 
mb. 151. Show. 35. 3 Mod. 239. 3 Lev. 261. Carth. 90. S. C. 1 2. If the Opinion of 
Holt Ch. J. Was not right? 1189 ny 1 9990 ; f og | 12 5 7 1 » = 


\ 


mitt. 


in # 


% 1 44 
F &# * 


* | dobis rw: b favs 283 10 * n 
2 Lev. 174 An Indebitatus Afſumpfit” lies for Money by Cuſtom due for Scavage ; 
your - z adjudged upon a Torn Verdict, by which it was found, that the Sum 
2 demanded was due by Cuſtom, but that there was no expreſs Promiſe to 
eee ene eee 8 
23238 b che. Duty might be fgid to be the Inheritance of the Lord Mayor: But per H 
ood Law, though the Duty might. to e Inheritance of the Mayor: But per Holt, it 
Alles dut of Things in be Ra . 125 8. C: adjudged ; 5 objected, the Coda of 
the City are confirmed by Parliament, and fo this is a Duty by Record. An Aſſiguee of Commiſſioners 
of Bankrupts may bring an A/umpfit, and yet the Debt is aſſigned by virtue of an Act of Parliament. 
Vent. 298. per Cur. 3 Keb. 677. | FFG 
Tbe Aſſignee ſtands in the Place of the Bankrupt 1 l 833 4.3 2 
2 Leon. 179. If a Man by Grant of the King hath Fines pro liceniia concordandi, and 
: - 175- one will not pay a Fine, he may have an Indebitatus Aſumpfit for it. 
Hard. 485, Neither Debt nor a general Indebitatus Aſſumpfit will lie againſt the Ac 
486. And fer ceptor of a Bill of Exchange, for his engaging is but a collateral Promiſe, 
Hale 1 3 on which a ſpecial Action bn the Caſe lies, founded on the Cuſtom of Mer- 
— chants, but Debt on a general Indebitatus may be brought againſt the 
lie, Drawer, as for Money received for the Uſe of the Party, © 
Muay Ew oma" $3.59 
3. S. P. Mod. 285. Lad. Raym. 175. ' 2 Ld. Raym. 753, 759. Lev. 298. 2 Keb. 695, 713. 
758, 822. 8. C. Salk. 125. 8. P. agreed. 2 Lutw. 1594. S. P. agree. | 


Vent. 153. Alſo if A. delivers Money to B. to pay over to C. and gives C. a Bill of 

Exchange drawn upon B. and B. accepts it, C. may have an Indebitatus 
(a) so if Aſſumpſit againſt B. (a) as having received Money to his Uſe, but muſt 
Goods are not declare only on the Bill of Exchange accepted. as 
received, | 


Rol. Abr. 32. Pide Title Merchant and Merchandize. 


3 Lev. 118, The Plaintiff declared upon an Indebitatus Aſumꝑſit for 20 l. quas ei Sol- 
_— and iſe debuiſſet pro denar per ipſum ad (b) jocum vocal Chartas Pictas de Defen- 
5 3) Where an dente per Querent lucrat” & acquifit” , and whether ſuch a general Indebitatus 
Tadebitatus lay for Money won at Play, dubitatur, upon a Writ of Error in Cam. Scacc. 
was brought upon a Judgment by Default; and though a Caſe was cited wherein in B. R. 
for 201. won 32 Car. 2. it had been adjudged that ſuch Action lay, and the greater Part 
&. 8 C200 the Juſtices now inclined to be of that Opinion; yet ſome of them ſaid, 


lled Ha- : ! 
r , 3 they would give no more Encouragement to ſuch Actions than needs muſt. 


175, It was | 
adindged it lay, and that it might as well as if pro opere and labore. Vide Salk. 23. that a general Ja- 
4:bitatus will not lie, though a ſpecial Action on the Caſe will; and Title Gaming Þ. 

+ Qu. If any Kind of Action will be for Money won at any Game prohibited by Law, eſpecially 
ſince the Statutes of 9 Ann, c. 14. and 18 Geo. 2. c. 34. which vide; or for Money won at any Game 


in thoſe Statutes ? 
4 An 
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Abb 


An Fadebitatus 1 n Wr 10K forfeited by the Ordinances ind | 
Conſtitutions of a done 2 , for not ſerving in the Office of Steward of the len Ar. 
Company, according to to a . . them made. ns of Lon- 


| n and Pel- 
> wth by k N 0 ** ſon, adjudged upon Demurrer, 


oy the King add the Office of Comprroller af the Ciſtoms to A. and Page 166 
B. durante 1 and A. dies, and afterwards the King grants the ſaid 


Office to C. and yet B. Prom Prete ne of Survivorſhip exerciſes the ſaid 


Office, and receives the ke thereof, way have an Indebitatus Aſſumpſit adjadget ap: 
for ſo much Movey wal, nd. received to his Uſe. on u <| 

12288 28 0. 242 3-4y00 v9 * 24 X>4 Verdi be- 
tween 2 and Stukely. 2 fangs wy 127. 2 Lev. Th _ P. —— Howard and Wood, where 


the Defendant, under Pretence of Title, received the Fees belonging to the Plaintiff, as Steward of 
Court Baron, 


as bt > a. LT 


— — bs 2- * PTL" 


01 


So if © one receives my. Rent — 4 ; Pretence of Title, 1 may have an Iv. 


debilatus _ bs him. + Mod, a 


139 its @1 < and there ſaid 


per Cur That 
; wherever a Account le an Indebicatm will _ 


So where A. took out Adminiſtration to a Perſon ſuppoſed to | have died Salk. 27. . pl. 
inteſtare, and appointed J. S. his Attorney; who received Money, c. and 14. Jacob © 
paid it to the Adminiſtrator z afterwards a Will appearing, the. Letters of omen = 
Adminiſtration were called in, and the Executot brought an: Indebitatur Aſ+ coram: Trevor 
ſumpſit againſt the Attorney who objected, 1. That he acting only as At- Ch. * | 
torney for him, who in Fact was Adminiſtrator, the Receipt of the Money f 
was not his, = the Tags. de di r „That 9 8 pes 4 ght to 
have been a ſpecial Aſumpſit, the Money being receive cial Autho- 
rity, and chat expref 56 the Uſe of another. Gor the Court held, that the 
Authority being void, it was a Receipt of ſo much Money for the Uſe of 
the Plaintiff on an im plied Contract, for which an Indebitatus Aſumpfit 
well lies. | 

If a Feme Sole marries a Man, who in Truth is Hard to another Salk, 28. pl. 
Woman, and he makes a Leaſe of her Lands and receives the Rents, ſhe 18. adjudged 
may bring an Indebitatus Aſſumpfit againſt him for ſo much Money received i * * ay 
to her Uſe: Adjudged after erdick, though objected, that he having no lafſer and 
Right to receive, the Tenant remained ſtill liable, and he had his Remedy Wallis. 
over againſt the Huſband; but the Court held, that he being viſibly a 
Huſband, the Tenant was diſcharged," ar leaft that the Recovery in this 
Action w- uld diſcharge the Tenant, as it would be a Satisfaction to the 

true Leſſor. 

If a Sheriff levies Money upon a Hier Fatias, the Plaintiff may (a) .. n 
have an Indebitatus Aſumpſit againſt him for ſo much 228 received to j,, my 
his Uſe. Ch. Juſtice. 


| (a) So if the 
Sheriff dies, an AQton lies apes * Executor. Salk. 12. = 2. Id. Raym. 40. 4 Mod. 403 
Vide Cro. Car. 297. a! tes 


If 4. takes an Apprentice, and receives gol. with him, for which he is Comb. 341. 
to teach him his Trade, and make him Free of the City of London, and 2 and 
being no Freeman himſelf, the Boy is bound likewiſe to a Freeman; ad- * 
mitting that by the Cuſtom of London the laſt Binding will not make bim 
Free without actual Service, yet an Indebitatus Aſumpfit will not lie, nor 
has the Party any Remedy, unleſs for the Cheat, or on a ſpecial Action on 
the Caſe for not making him a Freeman. 

If three are bound in an uſurious Obligation, and one of them pays Part Salk. 22. pl. 
of the Money, and afterwards the Obligee brings Debt againſt one of the 2. Ruled by 

Obligors, who avoids the Bond for Uſury, yet the Obligor who paid the Tr*Þy Ch. 
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. 
Tomkiss and cd cini nit, and having parted with his Money freely, he comes within che 
Barnet. Rule volenti non fit If is. daten 
Skin. 411 : 


7. S. C. 6 Mod. 161. 8. P. Comb. 447. 8. P. (a) 80 where one was employed as a Solicitor, 
and had Money given him to bribe the Cuſtom- houſe Officers, which be laid out accordingly ; and an 


ee 


cited to have been 


* Page 167 * But if 4. pays Money to B. vpon a Miſtake, is thinking that there was 
1 ſo (5) much due on Account, Oe. he may maintain an jp; Navy: Fot It. 
( Vide Cob. 447- Where a Perſon pays Money for Fees which were not due, and where one ſells 
that were not his ns. 4 1 | ; Ni nr 
2) 3 nb rH * An Adtion for Money bad and received will lie. - Jarbaatt 2 


Skis. ars. So if a Man pays Money upon a Policy of Aſſurance, (c) ſuppoſing « 


' 6 Mod. 161, Loſs, when in Ttuch there was not any, he may bring an Indebitarus 2f/- 


CB Fg ſumpſit for ſo much Money received to his Uſe, _ 

: naw 

hue he parts with his Money by Miftake, er though Fraud in the Receiver, it is the ſame Thing. 
Skin. 412. Salk. 22. S. P. | 


6 Mod. 163: 80 if A. gives Money to B. to pay C. upon Cs delivering up Writings, 


Jad. ho did, Ec. and C. will not do it, an S1debitatus will lie for A. againſt B. for 10 


That many much Money reccived to his Uie. 1! 
ſuch Actions g LET EST 5 
have been maintained for Earneſts in Barggins, Ee. 


Carth, 208. of ane be named a Commiſion r Witneſſes in a Cauſe de- 
3 W. an pen ing in Chancery or XC cequer, woo ciates accordin " he 

M. Stokeld bring an Aſamglit for his Labour and Pains ; for though he * * 
v. Colling 2 f 

. | fideced as an Officer of the Court, yet he ir not compellable to attend againſt 
Comb. 186. his Will, nor does the Truſt repoſed in him make his taking a Reward 
. ©. Bribery, for the Party is to take Care to name ſuch as will ſerve, and it is 

but reaſonable it hould be at the Charge of him for whom he officiates, 

Garth. 95. The Gentlemen Uſhers and Daily Waiters to the King brought ag 
Duppa and 4/ſumpfit againſt the Defendant, in which they declared, That all Henrle- 
wang men Uthers, Daily Waiters, c. Time aut of Mind, had uſed to have a 
78. 8. Fee of gl. of every Perſon who voluntary accepted the Hondur of Knight- 
Lies for Fees hood, and that the Defendant (on ſuch a Day) had voluntarily accepted 
due to the Knighthood, and thereupon became indebted o them in 5 J. 44 


e bx ſideration thereof had promiſed to pay the Money, which he had not per- 
: Sina. 745. formed; and upon a Demurrer to this Declaration, it was adjudged this 


See 12 Mod. Action would le for this Duty. 

607. Where a Man comes to buy Goods, and they agree upon a Price and a 
Vide Title Day for the Payment, and the Buyer takes them away, an Aſumꝑſit for the 
Trover and Money is the proper Action, for Frouer will not die for the Geods, becauſe 


Converſion. the Property was changed by a lawful Bargain, and by that Bargain the 


Buyer was to convert the Goods before the Money was due; but if a Man 
comes to buy Goods, and they agree upon a Price for preſent Money, and 
the Buyer takes the Goods away without Payment, Trover lies, becaufe the 
Property is not altered, and therefore the Taking away the Goods without 
Payment of the Money, is an injurious Taking, for which the Action lies; 
but if a Man ſells Goods on Payment of Money on a Day to come, and 
the Money be paid, and che Goods not delivered, Trover lies, becauſe the 
N is in the Buyer. | 7 

Carter 233. If a Man and a Woman, being unmarried, mutually promiſe to matry 
Dickenſon each other, and afterwards the Man marries another Woman, by which he 
and Hole- — = ren- 


1 


— 
— : | — = — — — | — — 2 — 
o renders himſelf incapable of performing his Contract, an Aſumpſit lies; in page 16 
which the Woman ſhall recover Damages z for though Matrimonial Cauſes = $98 


are regularly cognizable in the Spiritual Courts, yet the Contract in the hr! 
reſent Caſe being 1 revoked by the Huſband by the ſubſequent Abt. 22 
— could not be in by Eccleſiaſtical Cenſures, as a Contract S. P. Leon. 
in Præſenti may; hence therefore, there being no adequate Remedy in the 147+ 8. P. 
Spiritual Courts, and Marriage being an Advantage, and the Loſs of it a : 72 
emporal Loſs, it is fit that there ſhould be a Remedy in the Temporal Keb. 


Courts, otherwiſe there would be a Failure of Juſtice. _—_ _ 


| | Sid. 180 8. P. 
adjudged. 6 Mod. 172. 8. P. Vid Carth. 467. Salk. 24. pl. 3. | Ld, Raym. 386. 12 Mod. 214. 


5 Mod. : 11. Where on ſuch a Contract the Man brought an Action againſt the Woman; and it was ob- 

jected that it would not lie, becauſe 2 wano Advancement to him as it was to a Woman; but 
this Diſtin&ion was exploded. Such Promiſes are good, though the Time of Marriage be not agreed 
on; but in ſuch Caſe it is neceſſary, do intitle the Party to his Action, to alledge that he offered to 
marry her, atd that ſhe refufed. Carth. 467. This Action muſt be founded on reciprocal Promiſes; 
and there fore if the Promiſe be on one Side only, it does not bind, being only n Pafiam, Salk. 24. 
But if a Man of full Age, and a Female of fifteen, promiſe to intermarry, and afterwards he marries an- 
other, an Action lies againſt him; for though ſuch Promiſe may be ſaid to be voidable as to the Infant, 
yet it ſhall be good againſt the Perſon of full age, who ſhall be preſumed to have ated with ſufficient 
Caution; otherwiſe this Privilege allowed Infants, of reſciading and breaking through their Contracts, 
which was intended as an Advancement to them, might turn greatly witheir Prejudice, Trin. 3 Geo, 


2. adjud between Holt and Ward. 2 Stra. $50, * rd, K. Fitzgib. 1 
Vide Head of Infants. s : g e . B. 20g. Fitegi er 


* This moſt mean, where the Defendant remains Sole, at the Time of commencing the Aion. 


bd 
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(5) What Words create ſuffictent Certainty 
i a = a. 11 


+ 


11 20 


| | 02 31-1 21, 
AIV Promiſes and Contracts are to receive a favourable Interpretation; 
and ſuch Conſtruction is to be made, where any Obſcurity appears, as 
will beſt anſwer the Intent of the Parties; otherwiſe a Perſon, by obſcure 
Wording of his Contract, might find Means to evade and elude the Force 
of it. Hence it is a general Rule, that all Promiſes ſhall be taken moſt 
ſtrong againſt the Promiſor, and are not to be rejected, if they can by any 
Means be reduced to a Certainty : Therefore, Ip 4 
If J. in Conſideration that B. will marry his Daughter, aſſumes and Poph. 148. 
romiſes to give with her a Child's Part, and that at the Time of his 2 Rol. Rep. 
Death he will give to her as much as to any of his Children, except his 4 S. C. | 
eldeft Son; this is a good Promiſe, for though a (a) Child's Part in itſelf 2 
is altogether uncertain, yet being to give as much as to any of his Children, (a) Butif e 


the Promiſe is certain enough, it being averred what the younger Son — * 
had. ; | | | LN miſes a 

| Child's Por- 

tion, this of itſelf is certain enough; for by the Cuſtom there it is known how much each Child ſhall 
bave. 2 Rol. Rep. 104. per Montague Ch. Juſt. Vide Rol. Abr. 14. 8. P. Rol. Rep. 43, 193, 266. 
Cro Jac. 404, 417. 3 Bulft. 236. Several Caſes to this Purpoſe, EY | 


But if there be a Diſcourſe between the Father of A. and B. in Relation Rol. Abr. 
10 a Marriage between the ſaid A. and the Daughter of B. and B. tunc & 6. 
ibidem affirms and publiſhes to the Father of A. quod daret ei qui maritaret 
his ſaid Daughter with his Conſent 1001. and after A. marries the Daughter 
of B. with his Conſent; yet this Affirmance and Publication of B. ſhall 

Vol. I. | 2 2 | raiſe 
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643. C. his Exeeutor, and C. in Conſideration quod daret diem ſolutionis 4 = 
rom! 


raiſe no Promiſe upon which an Action an Aſumgſit may be brought, 
835 75 G) ae theſe” Wands de ust inchae any Promiſe. * 
fubged, benauſe the Words in the Declrtion were - gal-, and it was not vere of 
ſhewa to'whom ;, and wide Rol. Rep, 275- Ceo, Jar. 386. - 4 Bal. 94, 95. When 2 Promiſe 
fitert, Anglice, is make good a Porti iſe to pay. Vid 2 Rol. Abr. 738. pl. 2. 


Rol. Abr. 6 If a Bill of Exchange be drawn on a Merchant, and he ſets his Name 
Oro. jac. 306. to it, this, by the Cuifotn of Merchants, (c) amounts to a Promiſe to 


8. ©. it. 5 
G Wee 


warrant a Debt amounts to a Promiſe to pay it, wide 2 Nol. Abr. 718. 


— A.M * ä 


amounts to & F 


Rol. Abr, 


convenient Time, and he ſhall not have Time during his Life. ; 
* Page 169 * So if A. be indebred to B. for certain Things to him ſold, and C. comes 
| $2 1; 990d proguiee Tan cone. #4 all non payee the Monor, ther rhies 
Rol. Abr. 15. he Hindſe will Pay it, an Action upon the Caſe lies for B. againſt C. upon 
27. 8. 15 this Promiſe, it A. does not pay the Money in a convenient Time *, 
* Os, If an 


Action will lie, the Conſideration being executed and the Promiſe ſeeming to be within the Statute of 
Frauds, 29 Car, . L. 3. | Pitt Com. = V. 157. F. 3. 159. F. 6. and ſee poft 173. D. 


Rol. Abr. 15. If A. is indebted to B. in 104, and upon this C. promiſes that in Con- 
ſideration that he will forbear A. till ſuch a Day, if A. does not pay him 
the ſaid Day, he himſelf will pay him the ſaid Day; this is a Pro- 
miſ wa which B. may haye at Action againſt C. for though A. had the 
whole ay to pay it, and ſo it was impoſſible for C. to pay it the ſame 

Day, if he did not pay it, yet the Subſtance of the Promiſe is to pay, 

and the Time limited being impoſſible, is void, and then it ought to be 

paid on Requeſt. | 


Cro. Eis. ff A. is indebted te B. in 107. by Obligation, and 4. dies, and makes 


Anno, promiſes Paytrient if C. does not pay it; an Action on this 
@) OM de. will he againſt him, Cd) for though in poker Senſe a Day cannot be given 
clared upon a upon The Bond, yet it ſhall be taken according to common Parlance, viz. 
cage * - deterring The Day of Payment. | 2 
fi t 0 2 
of hs Defendant, and tram ferre ncpotiatianem, Wc, All, 67, Stile 111. 


Cio, Car. If A. in Conſideration that B. will marry his Daughter, aſſumes and pro- 
>; 2 1 miſes to give to B. twenty French Pieces; this is a good Promiſe, for this, 
pointer ad. according to our uſual Speech, ſhall be intended French Crowns, which are 
judged. the common Coin of France, and here known. 
Sid. 2% If the Plaintiff declares, That whereas there was a Communication be- 
leaſe and tween the Plaintiff and Defendant, concerning the Bark of certain Wood, 
Palfrey. and that thereupon it was agreed that the Defendant ſhould give to the 
m0 770 Plaintiff tuo Shillings per Seam for all the Bark of ſuch Wood as the Plain; 
88 tiff ſhould cut, and that thereupon the Defendant aſſumed and promiſed to 
have ready upon a certain Day Articles purporting the Agreement, and an 

(% Hob. 6g, Obligation for the Performance thereof, c. the Declaration is not good, 
70, Like  beeaule not ſaid in what Sum the Obligation was to be; and a certain Sum 
Pointadjudg- cannot be intended, becauſe the Number of Seams are altogether uncertain; 
— but being (e) after Ve tdict upon the General Iſſue, it was adjudged for the 


.F. Plaintiff; but per Cur', upon Demurrer, or the ſpecial Iſſue, it had been 
But 


* 


N 
ed. naught. 


 Adumplit 


nt to. enger into an Qbligaripp for Der 7 
e 


* | 2 Ceres 
d that P. ſhall enjoy ſuch Lands, it be intended in a Sat is Joly of the 
2 S 27. ie Pol 78. al jr fic Lands 432. * Of double the Val y 


_adjedged. Hetl. Point dbirarur. CR I AE Lev. 8s : I 900 


ump/it, the Plaintiff declared that the Defendant Chiliferation "ny 33. 
| * an {ſame/ before the Return of King Charles the Seeg, aſſumed to * 14 
pay 204, * the N if Charles Hubert foret Rex * 


iſe, 4 


N ſequent; and adjudged a good 
be taken —— to the Subject Matter, via. that the ing that was 
then out of Poſſeſſion, ſhould be in Poſſeſſion within fix Months. 


| 1 
ä F + . # - a 1 FAY 1 th. 
7 # ®. % FF - - hy * bd 


8 


* © wihat is a cufficient Conſideration rave 


rreate an Affumplit. 


CS EEE erkenn ehae requires 11,1 

a mutual Recompence in 0 W Mo Law. Da (a) PM 
0 0 oney at a to come to 

Canldernion, ths iy + naked Pr 


Doctor an 


Stad. Ara, 
ty, 215. | 


Aer wy Houſe before» cara Da, —7 4 Ice 0 


Rol. Abr. 9, 10: e ** 


not do it, * 5 Ih bane 26. Aeon upon the Caſe, * 19 H. 6. 4 
s if C 


. 8. C. 
againſt him, R A. . . 9. Kelw. n eee weer ae Anon the Gal 


fB = 
from Brook-Market to Water-Lane, and by 7 Reaſon of d gb pets «a breaks an 4 & lic 


him, though it is not averved that he a common Porter, or that ke had any R i” 


Salk. 
a6. pl. 12. ger nnn 56. 11. c Barnard. 2 Pte Ba 
_ 


9 


Alſo idle and on pon Conſiderations are looked upon as none at all; * Bull. 269. 
2 wherever a Perſon promiſes withaut à Benefit ariſing to the Promiſor, 
* the Promiſee, it is looked upon as a voi Promiſe. 
Lee for Ye 2 e. the Leſſor will forbear to diſtrain Sdle 20 
Car * the Shocks, : promiſes to pay all ſuch Rent as is Arrear, Gl. 
the Conſideration is rt Ot becauſe ſuch Corn is nar diſtrainable. Hard. 73. 


8. F. eited an. 
to have been adjudged. 90 Vide Title Diftre/s, that ſach Corn i is now diftrainable. * 
a Therefore an Action would now lie, en ſuch a Promiſe, 


1 the Plaintiff declares, that in Confideration the Defendant was indebted. nite 3 o. ad- 
8 him in 201, the Defendant did aſſume and promiſe to deliver ſeveral nag * 
attle to J. S. to the Uſe of the Plaintiff, and that the Defendant had not wo nd Bu 8 
delivered the Cattle accordingly, - &c. the Conſideration is void, F b it Yo. 
does not appear that the Debt was to be diſcharged thereby and 1 if 800 
the Plaintiff notwithſtanding might bring his ! ** the Mooey, fo 


that the Promiſe is but nudum pattum *. + Bee tho 


Doctrine as 
to on fully. entered into and well laid ane and in che of Pillan- and Rot, 
y. Enten, , 3 Burr. 1670, 90 n N 
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 Aſſumpſit. oO 


| | | 3 ** 

Leon. 297- If A. in Conſideration that B. will deliver to him a Recoghiſance to read 
* N over, aſſumes and promiſes within fix Days to te- delivet the ſame to B. or 
cited. — to pay him 1000 l. this is a good Promiſe, upon which B. may have a Rc- 
: tion againſt A. for the Conſideration is ſufficient. W 
ak If A demiſes certain Lands to B. rendring Rent, and B. aſſigns to D. 
Cro. El. 67. . after. which Rent becomes due, and D. in Cohſidetation that A. will ſhew 
2 8. 8 him a Deed, by which it may appear that ſuch Rent is due, aſſumes and 
8 promiſes. to H. forthwith to pay the ſame; if 4. does ſhew D, the Inden- 
there was in ture of Leaſe, by which it appears that ſuch Rent is due, 4. ſhall have ap 
Conſidera- Action upon this Promiſe gant D. for when any Thing, though never. ſo 
tion, = b ſmall, is to be done by the Plaintiff, it will be a Conſideration ſuſfici ent te 
* ene ground an Action. | INI 5 Un 
Cro, Car. 70. 10 ju nfl! 
like Point adjudged. 


If A. is Lord of a Manor, and a Controverſy ariſes between A. and B. 
py 34 concerning a certain Copyhold which B. claims to hold of the ſaid Manor, 
adjudged, Whereupon they ſubmit to the Judgment and Award of J. S. and in Con- 
* Note;  fideration that A. (a) had promiſed: to abide thereby, B. aſſumes and pro- 

oth Promiſes miſes that if the ſaid J. S. ſhall adjudge the Copy inſufficient, that then he 


—＋ = the ſaid B. will forthwith deliver up to A. the Poſſeſſion thereof; this is a 


Inſtant, elſe good Conſideration, the Promiſe being (5) reciprocal, and to avoid Va- 
they will be riances and Suits. - 225590 30 5149 £5 tents; UINDOY 
nada pacta. 8 va i 20 15% M1203 mNv292, (Ms k # 
Hob: 88, Cro. El. 137. 2 Jones 168. (3) 4 Leon. 3. like Point. Ma 75. like Point, gar Cur”. 
Cro. El. 543. like Point adjudged, 889. like Point per Cu. Hob. 88. like ] giar adjudged, . 2 Mod. 3 

like Point adjudged. Comyns 89. pl. 59. 98. pl. 67. Lad. Raym. 235, 667; 81k, 171. pl. 3. "CAE 
Eq. Rep. 25:2. Ld: Raym. 620, 664, 8 Mod. 42. 10 Mod. 153, 223. 12 Med; 214, 42, 455, 460, 
&c. 50z., Will. Rep. 288. 3 Will. Rep. 65. pl. 16. Vern, 83, 223. 2 Vern. 222, 478, 569, 721, 
Ch Prec. 388. Stra, 648, 633. Salk. 240. pl. 6. mo hi noon 1 9 20A TOR 


r — — 


* 


Page 151 lf the Father of A. and B. lying ſick, declares his Intention to de- 
vbiſe a Rent of 4 J. per Ann. to his younger Son during his Life, and 
Leon. 192. thereupon A.. the eldeſt Son, in Conſideration that the Father will not 
adjudged. charge his Lands therewith, aſſumes and promiſes to B. to pay the ſaid 


Se Rent; whereupon the Father forbears to charge the Land, and dies, and 


1 the Land deſcends to A. diſcharged of, the ſaid Rent, this is a good Con- 
e e e e tt 
Rol. Abr. If B. the Daughter of A. be Heir apparent to C. and D. promiſes to 


pt A. the Mother, in Conſideration that ſhe would (c) .confent and agree 
Moor 857. that the ſaid B. her Daughter ſhould marry his Son, that he would 
S. C. adjudg- give to the ſaid AH. 1001. upon which 4. conſents, and the Marriage 
ed by three takes Effect; this is a good Conſideration, for Nature has given the 


ainſt one. f : ; 
in. Power of diſpoſing to Parents, and in Nature their Children are bound to 
8. C. adjudg- obey them. ZN | 1 
ed, Hob. | N | ABCS: 62423 O 5 
10. S. C. adjudged by three againſt one. Hut. 39. S. C. cited. /c) In Conſideration the Plaintiff would 
give his good, Will and Furtherance to a Marriage. Moor 595. pl. 808 ——Where Marriage Brokage 
Bonds, and other Conſiderations, to procure Marriages are made void in Equity, vide Abr. Eq. 89, ge. 
and Tit. Marriage. In Conſideration the Plaintiff would -procure the Conſent of her Maſter for "hi 
Defendant to have a Shop in his Houſe, c. a good Confideration. Godb, 216.—[n Confidefation the 
Plaintiff would procure the Conſent of the Leſſor, that the Lefſce.might aſſign his Term, &c. Hu. 39. 
adjudged a good Conſideration.—In Conſideration that the Mother of 4. would permit her Son 30 jerve 
him for ſuch a Time, Rol. Abr. 20. adjudged. EET Pas” et” 
W * 4 ' IH a | 
Rol. Abr.21, If A, being on a Treaty with B. for the Purchaſe of certain Lands from 
2 adjudg- B, comes to B.'s Wife, and promiſes her in Conſideration that ſhe woul;} 
oe not hinder the Bargain, that he would give her 10/. or a Riding-Suic 

this 1s a good Conſideration, and the Huſband and Wife may have an 4/- 


ſump/it on this Promiſe, | 
If 


FEE FEE — —— — — — 

Aſumpſit. 

If B. in Conſideration that 4. at the ſpecial Inftance and Requeſt of J. Rol. Abr. 23. 
would permit B. to have and hold a Meſſuage and Land, then in the Oe- 
cupation of B. una cum proficuis & commoditatibus inde provenientibus to his 
own Uſe, promiſes to pay him 13 4. at Michaelmas after, for Rent for the 
Premiſſes, and alſo at the ſaid Feaſt to deliver the Poſſeſſion of the Pre- 

miſſes to A. in as good Repair as it was at the Time of the Demiſe; this is 

a good Conſideration to maintain an Action, though it does not a that 


A. had (a) any Eſtate thetein at the Time of the Promiſe, and though it (a) Cro. El. 
appears that B. was then in Poſſeſſion thereof. $56. 8. P. 


| but 
2 Rol. Rep. 43 


See. Bro $ . . 


ah 


8. like Point adjudged. Vent. 211, 212. like Point adjudged, Hard. 366. 8. P. dubitatur; 

4 Leon. 2. like Point adjudged. V% 2 Keb. 81, 82. Sid. 323. like Point adjudged.” 2 Keb. 132, 
adjorn, Lev, 204. adjudged, and wide 2 Lev. 33. — But upon Evidence it muſt be proved what Eftate 

the Plaintiff had, ſo that it may appear that there was a Conſideration. 2 Rol. Rep. 435. But after a 

Verdict for the Plaintiff, the Court will intend it was proved. Vent. 211. Lev. 179. - 


But if A. in Conſideration that B. will make an Eſtate at Will to him, Rol. Abr. 23. 
fuch as Counſel ſhall deviſe, promiſes, c. this is no good Conſideration, P 1 183. 
for that he may preſently after the Eſtate made determine it. 8 

If A. having ſeveral young Children, lies ſick, and B. in Conſidera- L bon. 88. 
tion that A. after his Death will commit the Education of his Children, adjudged be- 
and the Diſpoſition of his Goods, during their Minority, to him, aſſumes tween Smith 
and promiſes to A. to procure certain cuſtomary Lands to be aſſured to one 1 
of the Children z whereupon A. appoints B. Overſeer of his Will, and 129. — 
that his Goods ſhould be under the Diſpoſition of B. A. dies, and B. 
by Virtue thereof, takes Poſſeſſion of the ſeveral Goods of A. if B. does 
not procure ſuch Lands to be aſſured accordingly, yet ſhall the Executor of 
A. have no Action againſt B. for here is no Conſideration, inaſmuch as 
the Power which B. had given him, was only pro educatione liberorum, 
® and no (5) Profit to himſelf; and though ſuch Overſeers do too often *Page17z 


make their Advantage, yet that is contrary to their Truſt, and ſuch a Fraud 


as the Law will not preſume. (3) But if one 


| | | Executor, in 
| Contibatie the other would relinquiſh the Executorſhip, aſſumes, Wc. this is good. Bulſt. 185, Via 
Rol. A * 49+ | | 


If there be certain Controverſies between A. and B. and they ſubmit to 3 Leon. 105. 
the Award of J. S. who among other Things is about to award that B. iudged 
ſhall deliver up to A. two ſeveral Obligations, wherein A. was bound to B. 
whereupon B. in Conſideration that upon the Requeſt of A. the Clauſe in 
Relation ro the Delivery up of the Obligations ſhall be left out of the 
Award, aſſumes and promiſes to A. to deliver them up to A. gratis, &c. 
this is a good Conſideration, the Clauſe being omitted ad ſpecialem inflantiam 
ipfius A. . 

215 A. pawns Goods to B. upon Condition of Redemption at a Day cer- Rol. Rep. 
tain, and after the Day the Goods being not redeemed, B. ſays he will ſell r 
them, upon which D. ſays, if he will ſtay the Sale of them but for three nd Dies. 
Days, he will pay the Money and have the Goods; if B. does ſtay the Sale fon. | 
accordingly, B. may have an Action againſt D. upon this Agreement, for 

this was in Nature of (c) a Sale; and if D. had paid the Money, he might ( so where 
have brought Detinue for the Goods. | in Conſi- 


| | deration that 
he had paid and delivered to the Defendant twenty Pieces of hammer'd Money, being twenty old Shil- 


lings, at his Requeſt, he the Defendant promiſed to pay him twenty ſhillings new Money ; and it was 
objected that the Property was not altered; /ed non allecat”; for a Delivery, in Conſideration of being 
the Value, is a Sale. Salk. 25. pl. 11. 2 Ld. Raym. 895. 


o 


If A. and B. are both Sollicitors for the Office of Under-Sheriff, and A. Cro.Jac.612. 


in Conſideration that B. will deſiſt, aſſumes and promiſes to B. that if he Barker and 
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the Taid' 4. obtains the ſaid: Office, that he the {aid A. will pay unto N 20 7. 
for a-Horſe, Sc. this is a good Conſideration. 1 

Winch go. 4. has Lands in D. of which Pariſh B. is Rector, and B. in Conſidera- 
tion that A. will plant his Lands with Hops, and ſo better the Tithes, 
aſſumes and promiſes to allow him 405, for every Acre ſo planted; and 
whether this is a good Conſideration, becauſe the Tithes cannot be bettered 

* It ſeems a by the Planting of the Hops, but by the Growing of them, Aabilalur *. 

nge Rea- | g 1 
2 full not the Planting imply the Growing ? | — h 


4 


Sid. 9. If A. together wich B. is bound to C. ſor the proper Debt of . B. &c, 
adjudged be- and A. pays the Money, and B. dies and makes D. his Executor, and D. 


11 in Confideration that A. will forbear to ſue him till ſuch a Time, aſſumes 


Lev. 71. and promiſes to repay him; this (c) Conſideration is good, though D. was 
8. C. liable in Equity only +. | | | | 
Rol.Rep.z * * ; : 

S. P. per Croke. (c) So if the Conſideration be that the Plaintiff ſhall releaſe an equitable Iatereſt 
only. Wells and Wells, Vent. 40. 1 Lev. 252.—In Confideration the Plaintiff would forbear to ſue 
for a Legacy. 2 Lev. 3. Vent. 120. + D. Was not D. liable in an Action of 4/wmpfir, for 


Money laid out and paid by 4. for Teſtator in his Life-time ? 


2 - ** 4 If the Plaintiff declares that he was poſſeſſed of ſeveral Seamens Tickets 
Fenner ad- for Wages due to them, and had ſolicited the Treaſurer of the Navy to 
judged, pay them, who; had ordered the Defendant his Clerk to pay them, and the 
Sid. 392. S. C. Defendant, in Conſideration the Plaintiff would not give his ſaid Maſter any 
adjudged. further Trouble about the Payment thereof, aſſumes to pay them; this is a 
good Conſideration ; for though it does not appear the Plaintiff had any In- 
tereſt in the Money, or Authority to receive it; and it was objected, 
though he might not trouble the Maſter further, yet the Owners might; 
yet after Verdict for the Plaintiff, it was adjudged for him; for it cannot be 
intended but that the Plaintiff had an Intereſt in the Tickets, or Authority 
to receive the Money, elſe the Treaſurer would not have ordered the Pay- 
ment thereof, | 
* Page 173 If A. in Conſideration that B. an Infant, hath promiſed to permit A. to 
Mod. ag. r away ſo much of his Graſs, Ec. aſſumes and promiſes to pay B. 61. 
adjudged be- the Conlideration is good, and B. may maintain an Action againſt 4. upon 
tween Smith this Promiſe, notwithſtanding B. may avoid his Promiſe. 
and Bowen. 4 


2 Stra. 959; S. C. cited and agreed. Vent. 51. S. C. adjudged. Yelv. 134. like Point Car”, 
Sid. 41. Reb. 1. S. P. via Head of Jnfants. | . 37 per 


If AH. and B. are r of D. and C. at the Proſecution of A. 


Vent. 297- and B. is excommunicated for not paying a Tax for the Reparation of the 


adjudged be 


' tween Curtis Church of D. and C. in Conſideration that the Biſhop, at the Requeſt of 


and Colling- A. and B. would abſolve him, aſſumes and promiſes to pay unto A. and B. 
wood. ſo much, if C. is accordingly abſolved; A. and B. may haye an Action 
: 8 1179: upon this Promiſe againſt C. for ĩt cannot be intended but the Abſolution 
1 N 7 was at the Inſtance of A. and B. and by Reaſon of the Promiſe to pay them 
ſideration be- the Money. Tor Ag 9 
ing that the | | 5". | | 
Biſhop would abſolve the Mother of the Defendant at the Requeſt of the Defendant, which the Biſhop 
would not have done, if the Plaintiffs had not accepted the Promiſe of Payment, 3 | 


Rol. Abr. 29. If B. is indebted to A. in 204. and C. is indebted to B. in the like Sum, 

Fide * mon and C. promiſes A. in Conſideration that he is content to accept the ſaid 

A e Sum by the Hands of C. and to ſtay for this for four Days, that he will 
pay him the ſaid Sum; this is a good Conſideration for A. to maintain an 
Action upon the Caſe againſt C. | | 


If 


1 . 2 * X 0 "Ih Fx. "YE —— aer — » 2 * 2 ** 
Aſſumplit. 


——— 


212ü1ů—ů·—ʒ 


If J is indebted 20 J. to B. and dies, and his Execttor, in Confideration Rol. Abr. 26. 
that B. will forbear him for a reaſonable Time, promiſes to pay him the Bat where a 


Debt; this is a good Conlideration to have an Action, with an Ayerment * 4 


dot Admini- 


| : © Nrator, or an 
Heir, pay on Forbearance, makes a good Conſideration, wide the ſeveral Titles, and Danv. 51, 
"$2, Se, | . „ 15 


that he forbore him for a certain Time. 
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_— 4 
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(D) Where the Conſideration tall. de lald to 
be executed, oꝛ continuing. 6 


Conſideration er executed and paſt is not gdod to maintain an Rol. Abr. 

Aſſumpſit ; but if it were moved by a precedent Requeſt it is good, 11, 12. 
and doth amount to a Promile for it is not reaſonable that one Man ſhould ——_ Gaſes 
do another a Kindneſs, and then charge him with a Recompence for this gp 2 
would be obliging him whether he would or no, and bringing him under gf 
an Obligation without his own Concurrence, - . 

Therefore if the Servant of A. be arreſted in London for a Treſpaſs, and Dyer 253. 

J. S. who knows A. bails him, and after A. for his Friendſhip, promiſes to Rol. Abr. 11. 
ſave him harmleſs, and J. S. comes to be charged; yet this is no Conſidera- . — 225. 


tion to ground an Aſumꝑſit on, becauſe the Bailing, which was the Conſi- 9 


5 Yelv, 41. 
deration, was paſt and executed before. 2 Stra. 933. 


a 8 40} Gi 2 en eine er Barnard, 
() But it had been otherwiſe if the Maſter had before requeſted him to ng 5 35. 
become Bail for his Servant, and the Bailing had been after. — 9 


SN Hob. 106. 
8. C. and S. P. cited and agreed, becauſe the Promiſe is not naked, but couples itſelf with 2 — 
Requeſt, and the AR of the Party procured by chat Regueſt. 2 Leon. 235. 8. C. cited and agreed, 
Cro, Car. 409. 8. C. and S. P. cited and agreed per two Jultices arguende. edgy «1 
* Soif a Man requeſts another to labour for his Pardon, Oe. ach aktet he Page 174 
has done his Endeavour, if the other ſays, in Conſideration that he has 
0 ; 2 4 NUT req Rok Abe. 11. 
laboured for his Pardon at his own Charge, he promiſes to pay him ſo Sila 465... 
much, Sc. this is a good Conſideration. Puyer 355. 
| | Eos 2 Moor 6; 
N 0 211. 5 (NIBrownl, 8. Hab. 303. 
If A. ſerves B. for a Year, but has (4) nothing for his Setvice, and after: Leon. 225 
wards at the End of the Year, B. for his good and faithful Services, aſſumes Godb. 32. 
- - - . .  Cro.Ehz.4#2. 
to pay him 10/. A. may have an Action upon the Caſe, upon this Promile, () But it a 
againſt B. for the Conſideration is goods. Serpent bis 
1350! 15 5 5 Wine 63, 1211 03 08 ages given 
him, and after his Service ended, bis Maſter ex abundantia promiſes to pay him 101, more, be chall not 
have an AQion on this Promiſe, becauſe there is no precedent Confideration,” 2 Leon, 225. Hutt. 84. 
* In this Caſe the Law preſamed a Promiſe to pay what was reaſonable, and the Defendant's Syb- 
ſequent Promiſe aſcertained the Sum. Wo bod Tatts 13.2 


- 
? # "eo Tion 1 1 


If A. leaſes Lands to B. for a certain Term of Years, retidfivg Reot, Lon. 166, 
and after ſome of the Years expired, and the Rent paid, A. in Confidera- — d- 
tion that B. had occupied the Land and paid his Rent, aſſumes to ſave him 0 Fi Fra 
harmleſs againſt all Peffons for his Occupation paſt and to come; if after- 


Cro. El. gy. 
wards the Cattle of B. are diſtrained Damage-feaſant, he may have an Action S. C. adj 


_ 4 upon ed, and ſaid 


— - * APES F 

___  Aſumpſit. 
? upon this Promiſe againſt 4; for the Occupation, which is the Conſidera- 
the Conſide- tion, continue sss. | | 
ration that he xe gt nitt3 fi | n 5 ** 
was in Poſſeſſion, and had paid, and was to pay his Rent, was a ſufficient Cauſe for 4. to defend 
his Poſſeſſion for the Time to come. eat & MIB3 39 1 . EA 


2 Leon. 111. If there be a Communication berween A. and B. concernin a 'Marridge - 
adjudged ba- to be had between A. and the Daughter of B. upon which B. offers Him | 


tween March b : 
Rainſ. 200 l. with his Daughter in Marriage; but they cannot agree upon the Da 
ford, Leon, of Payment, and afterwards A. ſteals away the Daughter of B. and 2 | 


102, S. P. her without the Conſent or Knowledge of B. and after B. agrees thereto, 
and in Conſideration of this Marriage aſſumes to pay 1001. to A. this is a 
2 gee good Promiſe, upon which f. may have an Action againſt B. for the (@) 
tion to raife natural Affection of the Father, and the (5) Advancement of the Daughter, 
an Uſe, but makes this a Conſideration (c) continuing, 
not an , | . | 
- Cro. Eliz. 756. Cr. Cart. 141. arguendo,. . © (6) Marriage is al inu- 
—— 2 8 ane en 
741. (e) A Serjeant at Law gives Counſel to 4. who afterwards, in Confideration thereof, afſumes 
to pay him 201. an Action lies thereupon. 2 Leon. 111, per Popham. Cro. Eliz. 59. ſaid, 


2 Keb. 9. In Conſideration that he had paid Money for the Defendant, and ob- 
tained a Releaſe of his Debt, was held a continuing Conſideration, becauſe 


the Benefit of it was continuing to the Party. 


— 


_— — „ — 
— —— 


(E) Where the P2omiſe ſhall be vold, the Con- 
ſideration being againſt Law. 


A S all Conſiderations are deemed inſignificant and void, that are not of 
ſome Benefit to: the Promiſor, or Loſs to the Promiſee ; ſo if they 
are wicked and ill in themſelves, or by being prohibited by ſome 
| | Act of Parliament, they are void; therefore. 
Kol. Abr. 16. If an Officer, who by the Duty of his Office is obliged to execute Writs, 
Rol. Rep. promiſes; in Conſideration of Money paid him, to ſerve a certain Proceſs, 
3˙7 adjudg- an Aſumpſit will not lie on this Promil ez for the Receiptof the Money was 
ed, the Con- Extortion, and the Conſideration unlawful *. R 


ſideration be- | 

ing, that he would ſerve a Ne excat Regnum, . * Obſerve the Terms of the Propoſition : «© Who 
By the Duty of his Office is obliged.” 2s. If it might not be otherwiſe, if he was not. obliged, or 
if he was to uſe extraordinary Labour, Care, Attention, &c. or be at any extraordinary Expence ? 


2 «>. 3 T7 — — 3 
A a nnn SED END ED 
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*Page175 So if an Executor ſues Execution by Elegit, and B. a Stranger, as a 
Friend to the Executor, in Conſideration that the Sheriff would forthwith 
execute the ſaid Eiegit, and of 69. to him by the Sheriff paid, promiſes 

Rol. Abr. 16. to pay him 60 l. upon which the Sheriff executes the Writ; yet no Ac- 

Cro.Jac.103. tion lies, becauſe the Conſideration is (d) againſt Law; for: the Sheriff 

8. C. adjudg- ought to do his Duty without Reward, and this 60 J. is no Diſcharge cf 

ed. : , < 

(a) $0 if a the Fees due to the Sheriff, being given by a (e) Stranger, and not ex- 

Sheriff ſuffer preſſed for them. EN 5 | 


one that he | | 
has arreſted to 1 on the Promiſe of a Stranger, to be paid ſo much Money, yet no Action lies bn 


this Pomiſe. Salk. 28. pl. 17. Yide Head of Sherif. (e] Otherwiſe where given by the Plain- 
tif himſelf. Rol. Abr. 26. Sed 1. . g 
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upon which an Action lies, if 
the Eſcape. 


So where the Sheriff takes Goods in Execution-upon 4 Neri facias, und Silk. 28. pl. 
a Stranger promiſes the Officer to pay him the Debt, in Caſe he will re- 2 *4udged 
ſtore them! this is a lawful Conſideration, for by ibe Fi fatias he may Lore Cat. 
ſell the Goods, and this in Effect is doing no more. Ink fis SON x 


If A. in Conſideration of forne Benefit, promiſes not to ſet up or follow % Rot. 
the ſame Trade with the Plaintiff. in ſuch, a Town, this is 8 good Promiſe z Gbr. 15, 17. 
but if the Promiſe were not to ſet up or follow the fame. Trade in any Part * 326; 
of the Kingdom, .it would be void, 2Bulſt, 136. 


. 
Forteſe. 297. March 77. 2 Rol, Nep. zei. 2 Ld. Raym. 1456. 3 Stra. 739. N 


If A. being a Clerk, promiſes B. in Conſideration that B. will procure Rol. Abr. 18. 
him to be Rector of a Donative Church, with Cure of Souls, to pay 104, Oro. Car. 
to B. this is no good Conſideration to maintain an Action, for this is 87 x 88. 
Simony, and an Offence. againſt the Laws of GOD and Man . 2 If che 

| Promile is 
made to any one but the Patron, and the Patron is not to have any Benefit, Whether an Adion would 
not lie, as it might be intended as a Reward, for Labour; c., 


If A. levies a Plaint in the Court of Stepney mes 3437 
Precept is directed to C. the Bailiff there, to attach the Goods of B. C. 4 hadg- 
and n C. attaches certain of the Goods of B. and A. in Confi- Crs; El. 230. 
deration that C. will dehver thoſe Goods to him to deliver at the next Mead an 
Court, aſſumes and promiſes to ſave C. harmlefs, &c. the Confideration is Bigot ad- 
void, being againſt Law; for the Bailiff ought not to deliver them to the 72 4 6 
Plaintiff. | woe * 3. C. ad 
1 | F | judged. 

If A. being ſeiſed of Lands in Fee, enters into a Recognizance to B. and Cro. El. 551. 
after makes a Feoffment of thoſe Lands to C. who, in Conſiderat ion that B. Barrow and 
will aſſign to him the Recogniſance, aſſumes and promiſes to pay him 807, f 
this is a good Promiſe, for the Conſideration being to aſſign to the Ter- 

tenant, it operates by Way of Diſcharge, and is clearly lawful ; otherwiſe ++ g,, As to 
af an Aſſignment to a Stranger“. 1 what is al- 
| ledged, reſpecking a Stranger! 


If A. brings B. to a common Inn, of which C. is Hoſt, and affirms to ou. * 
C. that he hath arreſted B. by Virtue of a Commiſſion of Rebellion, and N 2 
in Conſideration that C. will keep B. as a Priſoner by the Space of one cher and 
Night, aſſumes and promiſes to ſave C. harmleſs, &c. if B. recovers againſt Hareourt. 

C. in an Action of falſe Impriſonment, C. may have an Action againſt 4. Winch i | 
upon this Promiſe ; for though the Conſideration, viz. the keeping of B. 1 
was unlawful, yet becauſe it did not appear to C. to be fo, the Promiſe to part ſaid, pare 


ſave him harmleſs was good. | haps there 

| | | may be a Di- 
verſity where a publick Officer, and where a private Man (a in the principal Caſe) makes the Arreſt ; 
but becauſe the Defendant had pleaded New Aſuwng/fit, which implied chat the Impriſonment was law- 
ful, he agreed Judgment ſhould be given for the Plaintiff, 


. : * ! 


againſt B; _ which a Jones 341: | 


Vor. I. „ B * But 
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Aſſumpſit. 


bo But if it appears that the AR which is to be done is unlawful ; as if A. 
in Conſideration that B. will beat C. promiſes to ſave C. harmleſs, the Con- 


* Page 176 
Hut. 6. ſideration is void. 7 


Winch. 40. | * | | | Wy ds 
S. c. — S. P. ger Hutton. 2 Lev. 174. like Point adhudged, where the Defendant, in Conſidera- 
tion of 20 6. aſſumed to pay 408. if he did not beat J. S. out of ſuch a'Cloſe. © 


— Ss. 


- 
N 


* 


Yelv. 197. If A. is in Execution at the Svit of B. and C. in Conſideration that the 
adjudged be- Gaoler will permit A. to go at large, aſſumes and promiſes to (a) him that 
_ A. ſhall pay the Debt at a certain Day, and that he the ſaid C. will fave the 
mans Gaoler harmleſs, the Promiſe is void, becauſe the Conſideration is againſt 
2 Bulſt. 213. Law. | at” 5642: 1 eber $03 31 
and Godb. | 

250. S. C. adjudged, the Promiſe being to pay the Gaoler Money. Het. 175. S. P. 10 Co. 102. 8. P. 
agreed per Wrey Ch. Juſt. and that if ſuch Promiſe was not void by the Common Law, it is made void 
by the Statute 23 H. 6. c. 9g. — Cro. Eliz. 199. adjudged, 3 Leon. 208, adjudged. (a) But ſuch 
Promiſe to the Plaintiff is good, for he may lawfully di him. Cro. Eliz. 190. adjudged. 


Sid. 1324 If A. is arreſted, and C. in Conſideration that the Bailiff will ſuffer A. to 
2 183. continue in the Houſe of C. till the next Morning, aſſumes and promiſes 
Lev. gs S. C. then to deliver him in ſafe Cuſtody to the Bailiff; the Conſideration is law- 
adjudged, ful, for it ſhall not be intended that the Bailiff was ever abſent from B. ſo 
Nif,, the Pro- that it could be no Eſcape. | 

miſe being to a | 
deliver him or pay 101. and the Action being brought by the Plaintiff himſelf, who declared upon a 
Promiſe to the Bailiff ex parte queren'; ſo that if he was out of Cuſtody, it muſt be intended by the Aſſent 


of the Plaintiff, becauſe the Promiſe was made to the Bailiff ex parte querentis z and by bringing the 
Action he hath affirmed his Aſſent. | 


Mod. 166. If the Father of 4. was indebted to B. and A. promiſes B. that if he 
88. will bring two Witneſſes before a Juſtice of Peace, who upon their Oaths 
Cro. Eliz, ſhall depoſe that the Father of A. was ſo indebted to B. that then he will 
469, 470. bir. pay it; if B. does produce his Witneſſes, &c, he may have an Action upon 
Like Point, this Promiſe againſt A. for the Conſideration is not unlawful, nor the Oath 
—_— =. prophane; adjudged by two Judges againſt Vaugban, who held that ſuch an. 
was to take Oath, illegally adminiſtred and taken, was within the Statute of prophane 
— Quik Swearing. 

before the 


Mayor of London, Bret and Pretiman like Point, Sid. 283. adjudged. Raym. 153. adjudged. - Keb. 
26, 44. adjudged ; where the Conſideration was to take ſuch Oath before a Maſter in Chancery. 2Sid. 
123. like Point adjudged ;_ where the Oath was to be taken before a Maſter in Chancery; and a like 
Point there cited to have been adjudged, where the Oath was to be taken before a Judge of Aſſiſe. 


Sid. 212. If A. obtains a Judgment againſt B. in the Marſhal's Court, and after- 
Keb. 744 wards, in Conſideration of Money in Hand paid, aſſumes and promiſes to 
aſſign this Judgment to C. this is a good Promiſe, for it is lawful ſo to do, 
and the Intent muſt be that it ſhall be aſſigned according to common Uſage, 
viz, by Letter of Attorney, ſo that C. may take out Execution in the Name 
of A. which may be done without any Maintenance. | 
2 Jones 284, If A. obtains a Judgment againſt B. and thereupon takes out an Elegit, 
adjudged be- and delivers it to the Under-Sheriff, who by virtue thereof ſeizes,certain 
tween Mortis Goods of B. and afterwards the Under-Sheriff, in Conſideration that A. will 
w_ Chap- take out a new Elegit, and deliver it to him, he promiſes; to cauſe and pro- 
Carter 223. Cure the ſaid Goods to be found by Inquiſition, and to deliver the ſame to 
S. C. adjudg- ſuch Perſon as A. ſhall appoint, Sc. this Promiſe is againſt Law, being to 
ed. do a Thing againſt the Duty of his Place, by which he is bound to return 
an indifferent Jury; and though Part of the Promiſe was to do a lawful Act, 


| yet ſince that depended upon the other Part, which was illegal, the Whole 
As to Con- is naught®, | 
ſiderations | 


void in Part. See Com. Dig. 1 V. 154. B. 13. | 
I (F) Where 


7 


» 
. 
= * - — — 
* gen ee" — — _— a. Pa — 8 — — 


we 4 — 


*-(F), Where the Conſideration and Pꝛomiſe 8 57 
\thall be ſaid to be ſufficiently ſet foꝛth and 
averred. r PRE IOW 


1 * E Plaintiff muſt ſet forth every Thing eſſential to the Giſt of the But for this 
Action, with ſuch Certainty, that it may appear to the Court that %% Head of 
there were ſufficient Grounds for the Action; for if any Thing material be Pleas and | 
omitted, it cannot appear to the Court, whether the Damages given by the maar. 
Jury were in Proportion to the Demand, or whether the Party was at all 
e oor ii A. | 
Therefore in an Action upon the Caſe, the Plaintiff (a) cannot declare | 
quod cum the Defendant was indebted to the Plaintiff in ſuch a Sum, and barn / 
that the Defendant, in Conſideration thereof, ſuper ſe Aſſump/it to pay, &c. 4; Hob. 5, 
without (5) ſhewing the Cauſe of the Debt. + Touts — 186. 
nee el, ro, Jac. 207, 


213, 642. Hob. 18. Moor 854. pl. 1167. Hetl. 106. Rol. Rep. 391. Bulſt. i 3 Bulſt. 207. Cro. 
ac. 397. Hard. 132. but Palmer 171. per Croke and Chamberlain, there is a Diverſity where the Promiſe 
is to pay at a Day to come, and where not; for the Promiſe to pay at a Day to come, implies a Forbear- 
ance in the mean Time; and vide Rol. Rep. 396. (a) Such a tion is not made good by Ver- 
dict. Cro. Car. 6, 31. Sid. 182. and wide Brownl, 14. Poph. 31. Jenk. 293. () The Plain- 
tiff declared that the Defendant was indebted to the Teſtator of the Plaintiff in 20 l. guas ei /olviſe debuit 
ſicundum agreement inter tos habit.” 2 Lev. 162. Judgment was ſtaid after Verdict, for the Agreement 
might be by Deed. Vid Carth. 276. | | 


So if in an Aſumpſit the Plaintiff declates that, in Conſideration quod pro- 
curavit J. S. to ſurrender a Meſſuage, Sc. the Defendant ſolveret to the * 246. 


Plaintiff 10 J. the Declaration is not good, for there is no Promiſe laid, 1% 18. 
ſuper ſe A ſſumpſit, or agreavit being omitted; and nothing here that imports 8. C. ad- 
4 Promiſe or Contrag t. | judged Nik. 

aa ek a un N a | * | Ra m, 8. C. 

| | ; adjudged Mi. Keb. 878. 


Super i Aſſa fit on an Iuſimul computaſſet was left out, and a Difference Wal a. 
Sas A ITE be taken where the Law raiſes the Promiſe, and where 4. 70 
it is a ſpecial Promiſe; and that in the firſt it ſhould not be needful; but (c) 6 Mod. 
the Court held jt necetffary in both, for the Law does not (c) create a Pro- 13ʃ. 8. P. 


miſe in aay Caſe in Pleading, but gives ſufficient Evidence to a Jury to find 57%, Hand of 
a Promiſe. Narr e 5 | Pleas and 
; Gs { Pleadings. 


But in this Action the Law requires no greater Certainty in the Allega- 
tions than the Nature of the Thing requires; therefore if a Contract be 
made in general Terms, the Declaration may likewiſe be general. Hence 
a Quantum Meruit for diverſa veſtimenta & amnia alia materialia adinde 
fpeftantia,” is godde Ba; > . n ee i | 

So if in an Aſumpſit the Plaintiff declares that, in Conſideration the 3 Bulſt. 41. 
Plaintiff. would find and provide for a ſick Man all ſuch Neceſſarles as he adjudged be- 
ſhould want; the Defendant aſſumed and promiſed to pay, &c. and avers tween Crips 
that he had found him Neceſſaries amounting to ſuch a Sum, Ec. this is a * r 
good Declaration, without ſhewing in particular what thoſe Neceſſaries 173. 8. C. 


r 


were, for that would make the Record too prolix. adjudged 3 
| and that re- 


ther becauſe it az after Verdict. Vide Tit, Error, —This Manner of declaring is certainly good, and 


every Day's Practice. 


i 4 


If in an Indebitatus Aſſumpfit the Plaintiff declares that the Defendant was Hob. 5. ad- 
indebted to the Plaintiff in 101. for the (4) Feeding and Agiſtment of ** | 
BOL, | 1 affirmed upon 
a Writ of Error in Cam. Scacc. Rol. Rep. S. C. adjudged and affirmed. (4) Indebitatus for 
Tithes, I#right and Beal, Lev. 141. Sid. 223. after Verdict adjudged good, and intended ſevered, 


* Beaſts, 


upon a ſpecial Gontras, 


\ 1 


PTY NY OP WRy RR 83 


Afumplit. 
* Page 178 * Beaſts, and for Wheat & aliis (a) mercimoniis per predif? the Defendant 
"NU rail be AS is a good pres for though it be not ſufficient 
(a) So an tq ſay that he was indebted generally, becauſe that may be for Rent upon 
Indebitatus Labs, or Debts upon Specialties, yet this is certainenough, for as well 
pon — . wg the Wares and Merchandizes, as the Paſturing and Wheat, are Perſonal 
te. Sid. 425. Things, for which an Aſſumpfit may be brought. 


} 


1 » Reb. $52. Mod. 8. adjudged.——Pro premis, ona Policy of Inforance. x Lev: % 
1 Carth, 256. So in an Aſump/it the Plaintiff declared pro labore generally * 0 
adjudged. without ſetting forth what Sort or Manner of Work or Labour it wid; 


1 and though it was objected that it ſhould be ſet forth particularly, fo that 


between Hib- it appear to the Court to be lawful Work, yet the Court held it well 
bert and . ; and that the only Reaſon oof the Plaintiff is obliged to ſhew 
Fance wherein the Pefepdant is indebted, is, that it may appear to the Court that 
S f. it ĩs not a Debt on (8) Record or Specialty, but only upon ſimple Contract; 
Uk: 425. and any general Words, by which that may be made to appear, are ſufficient. 
2 SES to e Man doe oo] Io! > M3071 y | | | 
tale WY TY e e OO ON > OE 
mages recovered in au A will be no Bar to an Action of Debt grounded on a Record or Specialty, 
Cro. Car. 6. Leon. 153. Ste. Hiz. 34% \ 
tags 854. I in ah Meret pit the Plaintiff deelares, that whereas the Defendant had 
| adjudged. received 24 J of feveral Perſons, to the Uſe of the {e) Plaintiff, in Confi- 
Rol. Rep. deration thereof the Defendant did aſſume and promiſe to pay, &c. this is 
1 a good Declaration, without (d) ſhewing of what Perſons in particular he 


| = Wen received the Money, (e) becauſe the Conſideration is executed, and not 
: a for traverſable *. oP : | FEISS 
Mone e- : | 4 | | . | L "34 els 4 
ceived by the Hands of J. S. to the Uſe of the Defendant, Mod. 42. adjudged good after Verdict: 
and ſaid they would intend it Money lent, 2 Keb. 615. adjudged, and u, Rol. Rep. 391 Oro. 
Jac, 690. (4) So ay Indebitatus lies for 40 l. pro diverfis denar ſummis ei præſtitis ac pro diverſis denariorum 
Summis de ead the Plaintiff recept & habit” ac pro quodam pecuniæ ſumma, by the Plaintiff, at the Requeſt of 
the Defendant, to J. S. lub, without ſhewing in particular how much he was indebted for each Cauſe, 
for that is not material, he being indebted fo much in tate. Cro. Jac. 245. n Brownl. 
Ent. 71. fe) Where the Conſideration is executed, it is only Inducement, and needs not preciſely 
be alledged as to, Time or Place. Cro. Eliz. 715, | _ 
© The common Method now uſed is to declare for Money had and received by the Defendant, to the 
Uſe of the Plaintiff, without mentieging of whom, or by whoſe Hands received, and this is the 
beſt Method of declaring : As the Plaintiff may give in Evidence all Money received, which under a 
particular Declaration could not be done, if any of the Payers were omitted. This general Form of 
Action is, in many Caſes, equivalent to a Bill in Equity, for an Account, ec. 


Oro. Car. 116. If in an Aſumpftt the Plaintiff declares quod cum there were ſeveral Reck- 
Holmes and qnings and Accounts between the Plaintiff and Defendant; and at ſuch a 
Savila$uc8- Day, Ec. inſimul computaverunt for att Debts, Reckonings and Demands ; 
Het. 106, and the Detendant upon the ſaid Account was found to be in Arrear the 
1:3. S. C. Sum of 20 l. in Confideration whereof the Defendant promiſed to pay, c. 

. | adjudged. this is a good Declaration, without ſhewing it was pro mercimonits, or 
11 N 0 boys otherwiſe, wherefore he ſhould have an Account; for an Account may be 

| Palin. 22 for divers Cauſes, and ſeveral Matters and Things may be included and 

Yelv. 70. comprized therein, which in Pede compoti are reduced to a Sum certain, 

Rol. Rep. and thereupon being itidebred to the Plaintiff, it is ſufficient to ground an 
396. 8. P. Action. nnn, me | 
„ Mod. 190. If in a Quantum Meruit for Meat, Sc. the Plaintiff declares upon a Pro- 
adjudged, miſe, to pay ſo much Quantum rationabiliter valerent ; this is a good De- 


8 Mod. 70, | | = 

240, = 380. 10 Mod. 145, 185, 210, 239, 300, 313. 11 Mod. 273. 12 Mod. 434. Id. 
Raym. 148, 284, 408, 669. 2 Ld. Raym. 838, 982, 1222, 1517. Salk. 24. pl. 7. Com. Rep. 
1159, 12 Med. 512. Salk. 22, 25. pl. 10, 2 Salk. 422. 7 Mod. 143. Hob, 216. 3 Keb. 469. 


6. 2. adjudged. a 
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8 without * Pac 1 
nr the. Deliver of the Cov, m there? is (e) Pro- age 79 


_—_— 2 | ati (a) And if in 


4 > ſuch 9 
FPlasogr doth —— Nene the Defendadt cab us no z thereupon. oe Eliz. 
an ill Averment will not hurt. Lev. 88, 293. (5) Where 12 are iſes, the Þ Fry 
* wy aver a Perfarmance of 2 Yelv. 13g: Rol. Rep. 336. n i 2.4 toz, 103. 
* Cro. Eliz. ro, 
0 B heſs/ Promiſes bu 
. — 137. J . 11 


70 293. liz. 137. Leon. 186. Salk. I. 
he to . PN! e N Pala. Hob, 88 38. 
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and Perfoꝛmante of the Promiſe. 


Vide Head of 
of which is a Fraud and Injury to the Plaintiff; and therefore the Fleas and 


endant muſt ſhew that there was no Contract, or that the — — 
void and without ln that he een ity and in chere. 2 — 


- fore diſcharges. | | 7 ture, a Re- 


1 \\ leaſe, the Sta- 
es of 838 25 Ges Money loſt at a than 4 Statute "MY are Bars, wide the ſe- 


. feveral Titles ; and: hey they moſt be 5 or may be ou in Evidence, itle Evidence. 


"If in a 8 en Mee for Medicines, the Defendant pleads that he had March 77. 
paid the Ylaintiff (d) tot & zantas denariorum ſummas, as the ſaid Medicines 2 In oi 
1 75 worth, without ſhe wing * Sum 20 er he hath paid; this is um . 
no good Plea . 7222 ney laid out, 

the Plaintiff 
' avers that he bad laid out 27s. and the Defendant pleads char be had paid all Fees and Money laid out, 
. without ſhewing what he had paid. Rob. Ent. 56. (e) Where the Defendant may plead generally, 
that the Plaintiff exoneravit eum of the ſaid Promiſe, Cro. Car. 383, 2 Rol. Abr. 408. pl. 1. 


7 u. If on ſpecial Demurrer, ſuch Plea is not bad, as amountipg to the general Iſſue ? 


eu - 


If in an Aſumpſit the Plaintiff declares that the Defendant did aſſume March 106, 
and promiſe to pay to the Plaintiff ſo much Money, and alſo to carry away 2 ed, 
certain Wood before ſuch a Day; the Defendant as to the Money cannot 22 


Verd 
plead that he paid it, and as to the Carriage of the Wood non Aſumpſit; bs > 
(f) for the Promiſe being (g) intire cannot be apportioned +. upon non A 


umpfit, a Re- 


pleader was awarded. V Brownl, Ent. 58, 59. In an A/ump/it to pay 248. Hogſhead for 
Ale, Cc. the Plaintiff ſhews, Iicet 48 8. was due to 2 ſecundum ratam predic, &. — che Defendant 


guoad 24 5. de, Wc. pads non Aump/it, and as to th Reſidue a Tender, and thereupon Iſſue is join- 
ed; and vide Thomp. Ent. 66. Rob. Ent. 40. (4 ** 'The Defendant pleads the Promiſe was con- 
lai 


ditional, oy traverſes that it was abſolute, as the intiff, hag Seclared, Thomp. Ent. 74. Rob. 
Ent. 


Pare and Tender to the Reſidue is goed. I 2, If 'Plea is good, if jt does not amount to 
the Eber _ and * the general Iſſue would not have been the gy Pleat ; 


oy 


> A: Therefore, if he ſhould not have 22 non Kere pft to the whole 2 es Aſſumpfit to 
uc 
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2 Mod. 4g, tug Meruir, and dae Defend fe 


| ' P Page 180 The Detendehs cannot plead that he reyoked hisP 11 © ; 4s) if 4.5 zs in 


- £ N 
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Judged. 


- and the firſt the Pl 


If the Plaintiff declares upon an pet 4 Aſſum 
2 7 
s made, and before the Action rn og the Rs 


4 F a, HF nanny diverd Boths of NM 


460, 57% ndanu 2 Arreat to the Plalntiff 30“. — — ON: 
A | 44420 u that the Defendant! promiſed to p 455 un ze 10 Pla ni 
786, 1 1 8 promiſed ton releaſe, and aut the” nt of all De 


Salle, 24. br e Haan. for by he t the” firſt Contract is merge 


nor? hos o aſſe Bit 


6.1 1. pl. 3. ww. CT bogs „ * 3. 

h. e. 3 114 278. F Mod. 411; Fitzgib. ' 208, 302. Comyne 98. n 124, 235: 
664, 666, 73. 2 Ld. Raym. 968. Stra. 422, 426, 573, 615, 648, f ., Milward ned 

- 1 Mod, 205. and the ſame Authorities, 3. C. adjudged : But North Chief Juſt. t ere ſaid, That if =D 


g Foun but one Debt between | (ous the 1 Bate} into RAe for the moet, not. derermins e the 


* 


C0 GC 


Execution at the Suit H B. und J. $; defites B, to let hi large, and 
that be will fatisfy him; t6'which F. agrees, though J. & 1 Thing 
Rol. Abr. 3a. is done in Purſuance of this Promiſe and Agreement, comes to B. and tells 
2 Rol. 3 him, that he revokes his Promiſe, and that he will not ſtand to it; yet 
2 Jodged. ſuch Revocation cannot be pleaded in Bar to the Action. 
Cro. Jac. 


483. S. C. adjudged. : 3 27 * 


1. ” 
79 {£7 bb &. 


3 Lev. 244. © 'So if in an N er that nba the Plain- 
2 be- tiff o if in eee the Defendant, which he had with J. S. & 
and Bach, Jinem adinde ponergt, the e 1255 dy Ag Sacher eh — 
c 
a 


upon a Weit cited und empfoyed Va e and, TT. but before he, cauldy 


of Error in inde pwned bro counterm im, the, Action lies though i ir 
Cam — 4 was We that fuch Em 681 t 0 ways cauatermandable z, and/ if 
1 ff had beſtb wett Pains, art done the Thing beforedhe 
firmed ac Countermand, he might have had a Vater Meruit for what þ he had done, 
- cordingly. but not an gun for the Whole; yet it was teſolved by the Court, that 
| if after Part done the Defendant. counterrnands it, the Plaintiff ſhall have 
an Action for the Whole, and upon the Trial the Jury ought to give as 
much in Damages as the Buſineſs done deſerves. 

Velv. 22, If A. being poſſeſſed of a Horſe, lends him to B. and B. aſſumes 1 

Seaford ad. promiſes to re-deliver:the Horſe to 4. by a Day, before which Day the 
ee a true Owner of the Horſe contra voluntatem B. (a) takes him from B. this 
2 Rol. Rep, Matter, by Reaſon of the precedent e. is quaſi an Eviction of the 
Like Point Horſe from the Pofſeion of B. and ſhall (5) diſcharge B. of his Promiſe. 


dubitatur. 

(a) So if the Horſe dies. Jones 179. 605 * one aſſumes to purchaſe Lands at the beſt Price he can, 
the Promiſe to purchaſe is abſolute ; > but the Price muſt be at reaſonable as he can. Lev. 3. per Ti 
den. But per Feſter Ch. Juſt, he is not bound to Purchaſe unleſs the Owner will fell. 


2 


Attachment. 


N Arechanbe is a Proceſs that iſſues at the Diſcretion of the 
Judges of a Court of Record, againſt a Perſon for ſome Con- 
rempt, for which he is to be committed, and may be awarded. 
by them upon a bare Suggeſtion, or on their own Knowledge, 
without any SOPs Indictment or 2— ; for * by the Sta- 
cute 


Lamb. Eiren. 


lib. I, Cap, 
* apt: 
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wh $ 33202 ad3 10 sl A 51 gai uod 1 269 01, 
(A) In what Cafes an Attachment (e, tg he granted, 281" 
. Þow the Perſon againſt whoin it is granted is 15 be pꝛo⸗ 
c; en againſt, aun dow tu de diſcharges, 9 1 
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0 2130 lr 20 10¹ s ec Dre 211 


ber cnc los 
7 LL Courts of Record have, a Diſcretionary. 5850 Az wer on | 


may being Diſgrace on the Courts chetiſclves; r a — rio 2 2 

other Officer, ſhall be gvil led pr of a Rive $4.7 Obie Gow ot, 

as if he refuſe to do it un ſong 5 Seen eee e lam. Sher 0 = 
iff, Or teceive 4 Bribe- Ten, the Defend ie oh 180 5 to remove lin 179 

' his. Perſon or Effects, in order Kee one * e ary Writs the 

Court which awarded it may puniſh ſuch Offences, i in ſuch Mennonite Gal 

ſeem proper, by Attachment. 


Bur if there be no able Corry hl be e Cane: 
of wilful Negligence or * bſtinacy, the Jad Ju . th. 6, 


ment be left to 264. 
the Diſcretion of the Court; it F 0 e Noz 


al to proceed i in this Manner, Noy 101. 
but to leave the Party to his ordinary Remedy oo: the Sheriff, eich 


F. N. B. 38. 
Action, or by Rules to return the Writ, or by an Alias and e * rby Finch 757. 
if he have no Excuſe for not executiii 2 of courſe.” : 


g. an Attachment 
ent for an oppreſ- 120 H. 6. 42. 
ſive or illegal Practice in the Execution of a Writ ;. ds uſing | 


Alſo Sheriffs and other Officers ate liable to an Att 
needleſs Force, 


Violence or Terror, treating Perſons under an, Arreſt baſely and inhumanly, 
extorting Money from them, c. or making an Arreſt without due Au- 


thority, as by Colour of a Blank (2) Warrant, filled up without the | Noy 101. 
or ſubſequent Agreement of the Sheriff, +. 92 „7 0 ? 


2 Rol. Abr. 
278. But there may be ſome ſpecial Circumſtances which may induce the Court to excuſe it, as that 
hs 1 was ſo, and that i it was done to prevent the Party's. N dee of _ Arreſt. 2 Hawk, 
„C. 143. 


8 3D UL 1 3 1.5 712 


Alſo an Attachment is ranvebll "ow corrupt Pradtice, in not eg > Hawk. 
a Writ effeQually ; as if a Sheriff Ming levied a Debt on an{Exccytion P. C. 143. 
imbezils the Money. A 29 07 912d = 


Alſo an Attachment is grantable in Diſcretion! for a falſe Neko to a A k P. o. 


Writ, but this is not (5) uſually done without ſome viſible Corry 


3 
tion, or 
e enen of e Hardſhip or Oppreſſion. . N Ane, 
* Caſ li | 
b again the SheriS'; vide ——_ Sheri 
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__ Vide Tine Attornies ure Hable to an Attachment, and have bern uniſhed a, this 


Attornies, Manner in numbefleſs Inftances ; as for ptoſecuting or defending O.aSuir 
_—_ Heb without, Directiods from the Berey, for baſe aha WAH Dealis 3 —— the ir 

Cbents, in che Way of Buſineſs ; 48 for protractin Soits by ficke Shifra de- 
(c) But” ay manding Movey:for Buſineſs never done, C) detain bg their Clients Writings, 
(Ain Mo- or their Money recovered and received by them ; for barely attempting to 
ney or Writ- (d) forge a Writ, or other Matter of Record; for giving (e) Directions to a 
ings till paid Sheriff what Perſons be ſhall return on a Pahel por foriendeavorring to im- 
_ 4 i. Poſe on the Court or putting to Proceſs! Name ofl Attorney of K. B. 
5. without Authority. Bur. Rep. 20. Againſt an Under- Sheriff, for impro- 
{4) Cro. Car, perly executing the Rule of the Court. 2 Bur, Rep. 797, Sc. (A) 


25 AEK pt. 58. 0 Mor 882, pl. 1237. | ics r3-aCt 4 190088 (8) 
Vide * a Aldo all other Officers of Courts of Record ate in like Manner puniſhable | 
Hawk. P C. for diſobeying the Commands of ſuch Courts, or for executing them oppreſ- 
145. And ſively, or otherwiſe miſdemeaning themſelves in their Offi ET 

how ; 1 r —-ͤ 

are niſhable, vide Head of Fries. 


*Page 182 Gaolers are puniſhable in this ſummary Way, for groſs Miſbehaviour 


- 2 Hawk. in their Offices, by the Courts to which they more immediately belong; 


P. C. 2 3 alſo by diſobeying a Habeas Corpus iſſuing out of a Court which has Autho- 
_ bows rity to award it; and by the Court of King's Bench, for uſing Priſoners bar- 
Gaoler. barouſly and inhumanl7y. Loe d e 
IT be Court of King's Bench, as it hath a Superigtendency over all Inferior 
= * Courts, may grant an Attachment againſt the Judges of ſuch Courts, for 
j $ 4 1 unjuft, or irregular Practice, contrary to the obvious Rules of 
Natural Juſtice; as for denying a Defendant a Copy of the Declaration, or 
Courts, and going on to Trial without giving bim Notice, or Time to make his Defence, 
= Juriſ- or for compelling him to give exorbitant Bail, or for taking unreaſonable 
— in Diſtreſſes, or for taking Money for vitious Pleading ; for proceeding after 
2b Prohibition, Certiorari, &c, 199! 


Salk, 84. pl. 
4+ | 


Ga * ? 


5 deſpiſed the Firſt. r | 
Mod.” 21, An Attachment is the proper Remedy for Diſabedience of the Rules of 


7 533" where one refuſes to pay Coſts taxed by the Maſter, whoſe Taxation the 
Stra. 695. Law looks upon as a Taxation by the Court. 


2 Wms. 450, 
Barnes 40, 41. 2 Barnes 55, 140. Salk. 71. pl. 6. 


-—_ 


Salk. 84. pl. But an Attachment is not uſually granted for Diſobedience of a Rule of 
Js  Nifs Prius, unleſs it be firſt made a Rule of Court; nor for Diſobedience of 

a Rule made by a Judge at his Chambers, unleſs it be entred; nor for Diſo- 
gut if a bedience of any Rule without Perſonal Service“. * 


Party ſecrete: | ; | s utile 2) 
himſelf, and there is great Reaſon to believe it is to avoid being ſerved with a Rule, the Court will on 
Afſtdavit grant a Rule to ſhew Cauſe why Service at the laſt Place of Abode, ſhould not be deemed good 
Service, and permit ſuch Rule My, to be ſerved, by leaving the fame at the laſt Place of Abode, 


2 Hawk. Alſo an Attachment is proper for Abuſes of the Procefs of the Court; as 


P. C. 15. for ſuing out Execution where there is no Judgment; bringing an Appeal 


Forteſ. 267. | 
Granted 2n for the Death of one known to be alive; making uſe of a Proceſs of a 
. 1 | ſuperior 


Attachment. 
ſuperior Court, as a Stale to bring a Defendant within the Juriſdiction of an ,_ . . 
inferior one, and then dropping it; uſing ſuch Proceſs in a vexatious, op- rc 2 4 


preſſive, or unjuſt Manner, without Colour of ſerving any other End by it. the Proceſs 


| of the Court | 
contemptuouſly. Stra. 185, For Caſes of Contempt, ſee Stra. 384, 5 to, . 2 Ld, Raym. 136 | 
2 — $99, 1000, 1094. Andr. 275, 8 Mod. 245. *. Nn W | 


For trifling Contempts the Court will not grant Attachments, 


* 2 8 


* 


(B) How the Perſon againſt whom an Attach- 
ment is granted is to be proceeded againſt, 
and how diſcharged. 1 


Ttachments are uſually granted on a Rule to ſhew Cauſe, unleſs the | 
Offence complained of be of a flagrant Nature, and poſitively ſworn p. & "a 
to; in which laſt Caſe the Party is ordered to attend, which he muſt do in Salk. 84. pl. 

Perſon ; as muſt every one againſt whom an Attachment is granted; and if 3. 

the Party attending the Court upon ſuch a Rule to anſwer it, or appearing 2 Jones 178. 

upon an Attachment, be apparently guilty, the Court in Diſcretion, on 

| Conſideration of the Nature of the Crime, and other Circumſtances, will 
either commit him immediately, in order to anſwer Interrogatories to be ex- 
hibited againſt him, concerning the Contempt complained of, or will ſuffer 
him to enter into a Recognizance to anſwer ſuch Interrogatories z which if 
they be not exhibited within four Days, the Party may move to have the 
Recognizance diſcharged; otherwiſe he muſt anſwer them, though exhibited 
after the four Days; but in all Caſes, if he fully anſwer them he ſhall be diſ- 
charged as to the Attachment, and the Proſecutor ſhall be left to proceed 
* againſt him for the Perjury, if he thinks fit; but if he deny Part of the 
Contempts only, and confeſs other Part, he ſhall not be diſcharged as to thoſe 
denied, but the Truth of them ſhall be examined, and ſuch Puniſhment in- 
flicted, as from the Whole ſhall appear reaſonable; and if his Anſwer be 
evaſive as to any material Part, he ſhall be puniſhed in the ſame Manner as 
if he had confeſſed it. 


Attozney. 


FO 


as an Attorney at Law, whoſe Warrant is Talis ponit loco ſuo talem 6.00. $$! * 
Attornatum ; or Private, who has Authority given him to act in Rol. Rep. 3 
the Place and Stead of him by whom he is delegated, in private Of a Res. 
Contracts and Agreements; which Authority muſt be by Deed, that it may alis and bis 
appear that the Attorney has purſued his Commiſſion. Of this all Perſons 3 . 
are capable, and therefore may be executed by Monks, Infants, Feme Co- fande ine fe. 
verts, Perſons attainted, outlawed, excommunicated, Villains, Aliens, Sc. veal Statutes 


Vol. I. * 3 D for chat have 


\ N Attorney is one ſet in the Place of another, and is either Publick, Co. Lit. 52. 


Attoꝛney. 


— ꝛÜ— 


— — 


given Power for this being only a naked Authority, the Execution of it can be attended 
8 on with no manner of Prejudice to the Perſons under ſuch Incapacities or Dif- 
Co. Lit. 128. abilities, or to any other Perſon, who by Law may claim any Intereſt of 
* ſuch diſabled Perſons after their Death. 

lay For pri- But the Perſon (a) here treated of is an Attorney at Law, who is ap- 
vate Attor- Pointed to Proſecute and Defend for his Client, and is conſidered as an 
nies videTit. Officer belonging to the Courts of Juſtice; concerning whom there are 


Authority ſeveral Statutes and Reſolutions. 
and Power. 
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(A) Of admitting Pezſons to at as Attoznies, and the 
Nualifications neceſſary fo? ſuch Petforrs. 184. 

(B) Who may appear by Attozney, and in what Cafes. 185. 

(C) Df Retaining an Attozney, what fhall be an Appear- 
ance; and therein of the Tarrant of Attozney, 186. 

(D) Df the Power of an Attozney, when appointed ; and 
the Regularſty of his Proceedings. 188. 4 

(E) £f the Determination of his Power; and herein of 
diſmiſſing oz changing him. 189. | 

F) Of his Fees and Disburſements, and the Remedy koz 

the Recovery of them. 190. | 

(G) Of the Pzivileges which an Attozey has. 191. 

(H) Of Dffences and Pisbehavlours fo! which he is puniſh⸗ 
able; and herein of the Fozn of the Pꝛoccedings againſt 
him. 192. 
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*Page184 + (A) Of admitting Perſons to act as Attoꝛ⸗ 
nies, and the Qualiſications neceſſary foꝛ 
ſuch Perſons, 


Vide 2 Inſt. E FORE the Statute Veſim. 2. cap. 10. all Attornies were made by 


a. Letters Patent under the Great Seal, commanding the Juſtices to admit 
8 Co. cs, the Perſon to be Attorney to ſuch an one; ſince which there have been ſe- 


2 Mod. 83, veral (5) Statutes and Rules made for the better Regulation of Attornies. 
When firſt of | | | 

Record, wide Statute 4 H. 4. c. 18. and Rol. Rep. 3. (0 3 E. 1. c. 41. which ſee explained 2 Inſt, 
249. 6 Ed. 1. c. 8. explained 2 Inſt. 311. 13 Ed. 1. c. 16. explained z Inſt, 377. 27 Ed. 1. 7R. 2. 
14. 3 H.7.1. 23 H. 8. c. 3. 29 El. c. 5. 31 El. c. 10. Reiating to Caſes in which Perſons may 
proſecute or defend by Attorney; by the 4 HH. 4. c. 18. are to be inrolled, and ſworn to execute their 
Office truly. By the 1 H. 5. c. 4. no Under-Sheriff to practice as an Attorney. 33 H. 6. c. 7. For 
reſtraining the Number of Attornies in Norfeli, Suffolk and Norwich, bie # Init. 250. 32 H. F4 . &o 
18 El. c. 14. 4 An. c. 16, Relating to the Filing of Warrants of Attorney. By the 3 ac. 4, L. 7. 
are to ſign Bills of Fees, and produce Tickets of Money given to Counſel; wide poftea Letter HF. 130) 
By the 4 W. and M. c. 4. muſt enter common Bail for his Client; wide Title Bail. B the 13 W. z. 
c. 6. muſt take the Oaths. By the 12 G. 1. c. 29. made perpetual by 21'G, 2. c. 3. acting as an At- 

torney after a Conviction for Forgery or Perjury, to be tranſported, | | An 


1 — 
1 ATA. 


1 — 


——_. 


By the 2 Geo: 2. cap. 23. made perpetual by 30 Geo. 2; cap. 19. feft. go he Sta- 
it is enacted, © That no Perſon from and after the. Firſt Day of December * — the 
„ 1730, who was not duly admitted as an Attorney, purſuant to the Di- with — 
<« rections of the Statute, ſhall be permitted to act as an Attorney, ot to ſuc to Solicitors 
« out any Writ or Proceſs, or to commence, carry on, or defend any Ac- practiſing in 
« tion or Actions, or any Proceedings, either before! ox after Judgment ob- Dane of / , 
<« tained in the Name or Names of any other Perſon or Perſons, in any of 2G . ape 
« his Majeſty's Courts of Record, unleſs ſuch Perſon hall have been bound, © off C +> 
« by Contract in Writing, to ſerve as a Clerk for and during the Space of whereby So- 
« five Years, to an Attorney duly and legally ſworn and admitted; and un- licitors may | 
« leſs fuch Perſon fall have continued in ſuch Ste vice during the ſaid Term 7 mitte 
« of five Years; and unleſs ſuch Perſon ſhall be allowed > admitted and A I * 
« inrolled by a Judge of the ſaid Courts, and ſhall have taken the following Stamp or 
« Oath, 1 A. B. do. ſwear, that I will truly and honeſtly demean myſelf, in Fee. Taking 
« the Practice of an Attorney, according to the beſt of my Knowledge and Ability, at OFT. 
And in caſe any Perſon ſhall in his own Name, or in the Name of any.other ©; OO. 
& Perſon, ſue out any Writ or Proceſs, or commence, proſecute or efend lowed, and 

any Action or Suit, or any Proceedings in any of the Courts of Law of the Articles 
Equity, as an Attorney or Solicitor, for, or in Expectation of any Gain, cancelled, 
Fee or Reward, without being admitted and inrolled; every ſuch Perſon Bur. Rep: | 
« for every ſuch Offence ſhall forfeit and pay 501. to the Uſe of ſuch Perſonꝰ 

who ſhall proſecute him for the faid Offence, and is hereby incapable 
* to maintain any Action or Suit in any Court in Law or Equity, for any 

Fee, Reward or Diſburſements, on account of proſecuting, carrying on 
or defending any ſuch Action, Suit or Proceeding ; and that no Attor- 
ney or Solicitor ſhall have more than two Clerks at a Time, except the 
“ Prothonotaries and Secondary of the King's Bench, who may have three 

Clerks. Alſo a ſworn Attorney ſuffering any to act in his Name, ſhall 
&« himſelf be diſabled to act in any Court, and his Admittance in any 
6 Court ſhall from thenceforth ceaſe and be void: Provided, (a) That an 

Attorney or Solicitor ſworn in any one Court, may, by the Conſent of 
an Attorney or Solicitor ſworn in any other Court, which' Conſent muſt 
appear in Writing, figned by the Attorney or Solicitor, in the Name 
of ſuch Attorney ſue any Writ, Proceſs, or commence, carry on, 
* proſecute or defend any Action or Actions, or any other Proceedings # Page 185 
in ſuch Court, notwithſtanding ſuch Perſon is not ſworn or admitted to 


« be an Attorney of ſuch Court.“ | () Attorney 


; Who gives an- 
other Leave to practice in his Name, is anſwerable for what he does in his Name. 12 Mod. 666, 


FY 8 
LY 


. 
2 


—— 


An Attorney ſworn and admitted in any of the Courts at Weſtminfer, Vent. 11. 
may Practice in any Inferior Court, unleſs ſuch Court by Charter or Pre- SY 
ſcription is reſtrained to a certain Number of Attornies, and has a Power 
to exclude all others. By 

Alfo if an Attorney of any Inferior Court is refuſed the Privilege of Lev. 75- 


acting, or turned out by the Judge or Steward, a Mandamus will lie to — 3 
reſtore him. N Fas 
vide Tit. Mandamus, 


2 


— 
— 


(B) Tho may appear by Attozney, and in what 
Cars.” 5" | 


1 Statute o Weſt m. 2. cap. 10. gives to all Perſons a Liberty of 2 Inſt. 249. | 
appearing by Artorney without any Letters Patent, which it ſeems Co, Lit. 128. 
they were formerly obliged to take our, otherwiſe they were to appear s Co. 58. 
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Attoꝛnev. 
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1 — 


2 Mod. 83. each Day in Court in their proper Perſon ; for the Command of the Wric 
appearing in being to appear, was always inteyded to be in proper Perſon. 
— — Attorney, wide Head of Infants. 


(a) 2 Hawk. But in a (a) Capital Caſe the Party muſt always appear in Perſon, and 
If cannot plead by Attorney; alſo in Criminal Offences, where an Act of Par- 
Rep. , — liament requires that the Party ſhould appear in Perſon; ſo in (5) Appeal, 
2 Bulft. 299. or on an (c) Attachment. 
(6) 3 Inft. 

12. That the Appellant and Appellee muſt both r in Perſon. 3 Mod. 268. Fitzgib. gc. 
4 Mod. 86. 11 Mod. 216. pl. uy Mod. 20, 3 Raym. 1288 1289. Holt 4 &. 
myns 257. 4 Mod. 99. 2 Jones 210. (e) 2 Hawk. P. C. 141. and wide Title Appeal. 


On an Indictment, Information or Action for any Crime whatſoever 
71 2 under the Degree of Capital, the Defendant may, by the Favour of the 
Dyer 3 — Court, appear by Attorney; and this he may do as well before Plea 
Cro. Jac, pleaded, as in the Proceedings after, till Conviction. 


Tina. 125. 2 Hawk. P. C. 275. March 113. A Clerk in Court may confeſs an Inditment for his 
lient. 6 Mod. Rep. 16. WE: 
By the 18 Eliz. cap. 5. par. 1. it is enacted, That every Informer 
« upon any penal Statute ſhall exhibit his Suit in proper Perſon, and pur- 
“ ſue the ſame only by himſelf, or by his Attorney in Court, and that he 
„ ſhall not uſe any Deputy or Deputies at all. 
By the 29 Eliz. cap. g. par. 21. it is recited, ** That divers of her Ma- 
* jeſty's Subjects dwelling in the remote Parts of the Realm, had been 
* many Times maliciouſly troubled upon Informations and Suits exhibited 
* in the Courts of the King's Bench, Common Pleas and Exchequer, upon 
«*« penal Statutes, and had been drawn up upon Proceſs out of the Countries 
« where they dwell, and driven to attend and put in Bail, to their great 
* Trouble and Undoing ; and for Reformation thereof it is enacted, That 
„ if any Perſon or Perivne ſhall be ſued or informed againſt upon any pe- 
„ nal Law, in any of the ſaid Courts where ſuch Perſon or Perſons are bail- 
e able by Law, or where by the Leave or Favour of the Court ſuch Perſon 
4 or Perſons may appear by Attorney; in every ſuch Caſe the Perſon or 
„ Perſons ſo to be impleaded or ſued, ſhall and may, at the Day and 
Time contained in the firſt Proceſs ſerved for his Appearance, appear by 
* Page 186 © Attorney of the ſame Court where the Proceſs is returnable, to anſwer 
| © and defend the ſame, and not be urged to perſonal Appearance, or to 
e put in Bail for the anſwering ſuch Suits.” | 
Cro. Jac.616. If one be outlawed upon an Indictment for not repairing a Bridge, and 
Sir William thereupon admitted to bring a Writ of Error, he (4) muſt appear, and in 
8 Perſon aſſign his Error; ſo adjudged and agreed by all the Clerks of the 
Adminiſtra- Crown-Office in Sir William Read's Caſe; and though the Court greatly 
tor brings Er- pitied Sir William, becauſe he was ninety Years, of Age, and very infirm, 
ror upon an and had kept his Chamber for a Year and more, yet they held that it could 
8 of not be done by Attorney, being againſt the Courſe of the Court, and 
for Murder, doubred whether the King's Privy Seal would help him; and he was there- 
he may ap- upon brought from his Houſe ten Miles from London, in an Horſe- Litter, 
pear by At- upon Mens Shoulders to the Bar, and came into Court and aſſigned his 


torney ; for | g : f 
though the Error, and put a” Bail co proſecute 


Party himſelf - 
muſt have appeared in Perſon, that he might have ſtood Refs in Curia, and anſwered the Matter of Fact; 
yet in this Ca/e, that Reaſon fails. March 113. wide the Satute 7 H 4. c. 13. By which a Judge may 
examine into the Inability of a Perſon outlawed, to appear, and the Court diſpenſe with a perſonal 
Appearance; and Cro. Jac. 462. where on Affidavit of Sickneſs, the Court allowed of an Appearance 
by Attorney; wide the 4 and 5 W. and M. c. 18. That Perſons outlawed may appear by Attorney, ex- 
eept for Treaſon or Felony, and reverſe the ſame without Bail. Yide Title Outlaxury. 

| | If 


"Ii Huſband and e. Hulda ito make an, Ae » Hd, 01 
for her. * 


= Baton nnd Fewe, radu 


4 


| In iger dk for def, be Gb pee by Seeg Pans 
, or Attorney, but muſt appear in Perſon z but otherwiſe 
him who becomes Nox compos ment is, for be ſhall "appear by Gre if; 


within Age, or by Attorney if of full Age. 


11 5 20. 
2 Sand. 335. Vids Title Le, and Lunztichri 


In an Attachment of Dive bye Marta ell ao u e. 16. 
becauſe e . | | 


* 
-” . ä — — [ WY WY 
k "I" 


(C) of Retaining an 1 whit wall be l 
Appearance; and 8 of the Warrant = 
Attozney.. 


for by one, unleſs he uke eg 


N Anoibey bwdrdpinh 
AA ts Fes or back the | * on 
im to appear. Sight of a 


Writ — 
Huſband and Wife, undertook to appear for them, but afterwards would not do it; a Deelaratio 
delivered, which he received de bexe «fe, and Judgment was entered for want of a Plea ; and the — 
ſet it aſide for Irregularity, but ordered the Attorney to be laid the Heels ; and it was » That 
if an Attorney undertakes to appear, and afterwards will not do it, upon Summens before a udge be 


wall be compelled to do it. 6 Mod. 86, Str. 693. 12 Mod. 231.0 nne 
NOI Stra. 114. 
Or by Motion in Court. 


If before a Writ * taken out an Attorney promiſe to appear to it, and 
after it is taken out and ſhewed to him; he ought to appear, but that is no 6 Mod, 42. 


actual Appearance; but if ſuch Undertaking be after the Writ is actually per Holt Ch. 


taken out, it is an Appearance. | & 1 


| 3 Will. Rep. 
277. Barnes 1; 32. Stra. 402; 


Where an Atidriky takes u pon him to appear, the court looks no P Page 187 


farther, but proceeds as if the Ante had ſufficient Authority, and leaves 
the Party his Action againſt him. * Po Salk; ＋ pl. 
mid 10 be 
the Practice of the Court. 


If an Attorney appears, and | Judgment is entred againſt his Client, the 
Court will not ſet aſide the Ju ”_ though the Attorney had no War- 6 Mod. 6. 
rant, if the Attorney be able and reſponſible, for the Judgment is regular, S. P. XA 
and the Plaintiff is not to ſuffer when in no Default; but if the Attorney ARtion will 


be not reſponſible or ſuſpicious, the Judgment will be ſet aſide, for other- lie againſt an 
wiſe the Defendant has no Remedy, and any one may be undone by that Attorney for 


Means. 1 


$5 Med. 205. And for that Reaſon an Attachment denied. Comb. 2. wide infa Lener f. 5. ) 
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1$Eliz. c. 14. Ly after Verdict in any Court of Record Judgment ſhall not be ſtayed or reverſed for 
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rties Cannot 
8 79. If the Attorney in the original Addion, acts as tent in (RE Prbctecl⸗ 
23 g i = _ in the Bail without any (a) new Warrant, this is Error“; for 
2 Salk, 603. though any take out a Scire Facias, yet upon the Return a 


3 Salk, — Plea commences, and a new Warrant of Attorney Or to have been entred, 
2 14, Rum. becauſe this is 10 new . and r 75 
in Banco, an 


. 2 5 
nt 12 
continue Au fo 12 5 in the Franchi 410. we out My 290 ma ng 


facto, without other Removal; for the Conuzance is granted to hold Pl en as the GLO « If this 
had not been granted. 21 E. 3. 45. b. 61. 21 Al. pl. 17. Fitz. Tit. Receit 133. Rol. Abr. 290. 8. C. 
So if after iis he granted a 9 1 fr be ſued for the Failer of Right there in the Court 2 


eee 


anſwer to the Or ina. Rol. Abr. 290. 


1120 


© IG if the Court'en diction would MI mm Farr of Ante 


by Kip Jg Debts Bag. 50 1d, this Pfigcipil give x Wittiac of Kriaithey & 
148 1252 47. 2 b gt 1 [kewife os the ſame Attorney to 9 
93. the Bail, _ were his Neighbours; the Attorney appeared accordingly, 

and for Want of a Plex, Judgment was had againſt the Principal and Bail; 

but upon Motion ſet aſide as to the Bail, the Principal's Order not being a 

Warrant to appear for more than himſelf, and it being by 1gnorahce of 

the Law, and not a wilful "_ the J udges n. the er as co 

.. If we any Contempt . 


Courts would 
now ſet afidg the Judgments EG the Bail, if they ware regularly fe ſerved with Proceſs, unleſi they bad 


à good Defence ?. 


Moor ui: If there be 3 Miſtake i in the Attorney's Name, it may be amended by 
But if the the Warrant of Attorney; for the Warrant of. 3 being precedent, 
right Name Will amend the Roll, and the Court will take Notice — it is the ſame 


be no where a © red. 
entered, the that 4 


Court cannot amend. 3 Bulſt. 202. Vide Salk. 88. 
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* Page 185 10 Hf the oh rag at an Attoꝛney . ap⸗ 
pointed, and the ee of * pres 


teedings. 
Comb: 40. E Authority of an Attorney, when appointed, continues until Judg- 
Rol. Abr. ment, and for a Year and a Day afterwards to ſue out Execution, and 
78. Ney for a longer Time if they continue Execution; but if not, the Judgment 
366. : | | * 
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By the 2 Geo. 2. cap. 23. ſe. 22. it is enaRted, © That every Writ and 
% Proceſs for arreſting the and every Writ of Execution, or ſome 
© Label annexed to ſuch Writ or Proceſs, and every Warrant that ſhall be 
1 = may out upon N the dar Proceſs or er inch 70 before the 


ice vr Rel cor, de ſdhrt 
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1. « lcaible Haba 
ſpectively bal A ſued forth; N where ſuch — 2 in Court, 
or Solicitor, ſhall not be the Perſon 5 en Da 2 tained or employed 
« by the Plaintiff ig, the Action of Sh 2h then AG As ys 12 5 

* torticy or Solicitor fo e 

« or indorſed, and written in 


a Service thereof be in like Manger N 1 
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21 2941 
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f the Agora tf of Rey yoo th An ie unmeqhate 
« ployed by the Pla WIt or. — * 
Joe 


al All Warrants for confetin 


Font buy Fe In in His or theft x by. — Nr 
reſence of ſome fworn W burt, 200 ln Name fet ar Tt 155 * 
ſcribed. thereto, as a Witneſs, ſhaft got good or of any Force; and 63. 

Oath made that the fame was not dbne, the fame ſhall de ſet afde, he 1 


Sheriff or Officer may be puniſhed for ſo doing; and if Jidgrithr AY 345» 598. 
thereoh, the fatne o ade t be cla! ahcf ſet 007 3 and if Barnes 3, 
tion thereon be executed, the Party will have Reſtirurz6hy awarded him, 2 Barnes 23% 


. * 
526, 530, 6 2 Stra. 718, 807: 2 Ld. "eg — r Rarnand.. K. B. 357» 3 
40. \ on "v0 1245, 1247+ 5 Mod. 244. Comb. 6 ON IT 8 Mod. 77 2 2 
. 105.919 24 3 Ins e een . 
125 5644; 116 300 1 


* Aſunplit the Defendant * Nen Aen. infr ex annex; the Polk. 26. 6p 
Plainciti replied, and for Want. of the Defendant s joining Ifſve in due * 
Time, the Plaintiff's Attorney ſigned: Judgment, but afterwards conſented 

to accept the Joinder in Iſſue; but upon Motion to the Court to compel 

him to, accept it, it was oppoſed, becauſe the Plea was a hard Plea, and 

the Client had Notice of the Advantage, and ordered the Atturney to 

inſiſt upon it. The Court ſaid, That ſince it was a hard Plea, they would 

not have-compelled him if he had not conſented to waive the Advantage, 

but now they would hold him to his Conſent; and for the Client, he 

was (5) bound Oy, the Jute of his 22 and they could take no 2 That the 


Notice of him. 2 43-53-54 Attorney 
Io | ; Conſent to 

ſtand to an Acbitra kon will bind the/Cliene; wide Carth. 412. Salk. 70. pl. 3. Skin. 679. 2 Salk: 

8 Co. 


787. 12 Mod. 129. Comb. 439. 
Cro. | Jac. 214. lenk. 283. In Treſpaſs i in 0. B. therowns,s Verdifa fh PETE 21 I Atte 


In Debt the Plaintiff by Attorney cannot enter a Retraxtt, een, n 

"uw perpetual Bar, and in Nature of 2 Releaſe. 

entered a Remittit Dans az to Part, and Judgment for the Reſt; and it was held, that the Attorney, 

by his being eon e Attorney, may remit Damages, and that a 78 1 4 not be by the Flaiu- 
tiff *. N Per as * N * . 89. pl. 9. e 2 

4 - 3 | i | hs | 4 "30 
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enk. 52. I Client deſires | bis Att 0 to p i in a Plea, which the Att ey 
a ber fe fl, n och Eaſe be ny plead gud vn e lo 
n+ Er. matus, and thereby he Jilcharges his Duty, & 
2 which the Defendant took Iſſue, and the oth Id 
Nn e ty x ge 2 8. 783. Barnard. K. B. 4. Fitzgib 6 be — Tu. = . 


7 


. l . | Fi * 


plead in Abate ment. ide 6 
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te) Of the Determination of his Power ; and 
herein of diſmiſſing 02 changing him. 


TDY anOrder of the Courts it is provided, That no Perſon without Rule 
vid Farell. of Court, Order of the Judge or Secondaty, and Notice to the adverſe 
50. Party ot his Attorney, ſhall change or ſhift his Attorney; or if done by 
i 2 Mod. 440- ſuch Order as afoteſaid, ſuch Attorney newly coming in, is to take Notice, 
8 Mod. 306. at his Peril, of the Rules in the Cauſe, whereunto the former Attorney was 
3 Will Rep. liabe to take Notice, and ſhall alſo pay ſuch firſt Attorney, upon Demand, 
all ſuch Fees as the Secondary ſhall: tax to be due to him. A 
vid lenk. That where the Attorney for the Plaintiff or Defendant dies pending the 


i * 
* 
& * 
= 
* 7 


pay 4. dies before the Judgment is ſigned by the Secondary, yet the 
Iludgment is regular. : | 8 
Salk. 87. fl. A Warrant of Attorney to confeſs a Judgment is not revocable, and the 
6 


2 Court will give Leave to enter up the Judgment though the Party does 
Vide Raym. yoke it, but it is determinable by the Party's Death; but if the Party dies 
2 3, in the Vacation, the Attorney may enter up the Judgment that Vacation, 
Far. 2, 93. as of the precedent Term, and it is a Judgment at the Common Law, as of 
2 Ld. Raym. the precedent Term, though it be not ſo upon the Statute of Frauds in re- 


766, $49, ſpect of Purchaſers, but from the Signing; alſo * the Attorney muſt bring 


_— 718, in the Roll before the Effoin of the ſubſequent Term, otherwiſe the Court 


$32, 1081, Will not admit it to be filed. 
1161. Andr. Atty | Td Frets \ 
54, 309. Barnard. K. B. 357, 358, 404- . B. 


* 4 a & ail ah. — 


= 


Page 190 (F) Of his Fees and Diſburſements, and the 
. Remedy foꝛ the Recovery of them, 


Lid. Cro. Y the 3 Fac. 1. cap. 7. it is enated, © That no Attorney, Solicitor, 
— oh Ho « or Servant to any, ſhall be allowed from his Client or Maſter, of or 


* 3[ for any Fee given to any Serjeant or Counſellor at Law; or of or for 


(a) Ian At. any Sum or Sums of Money given for Copies, to (a) any Clerk or 
torney al- 

led 6: ſpecial Promiſe to pay, the Statute cannot be pleaded, Salk. 86. pl. 1. Comb. 126. Al. 4- 
So if there be three Counts in the Declaration; the firft for Work done in proſecuting, Cc. zd. Upon 
an executory Conſideration to proſecute and defend Saits, and alledging a Performance. 3d, Upon 
a general I Computaſſet. Carth. 57. 


« Clerks, 


. 
—— he — 


4 Cletks, or Officers in ahy Court or Courts of Record at () Weſtminſter, 
* unleſs he have a Ticket ſubſcribed with the Hand and Name of the ſame 
0 Serjeant or Counſellor, Clerk or Clerks, or Officers aforeſaid, teſtifying _ 
* how much he hath received for his Fee, or given or paid for Copies, a 
« at what Time, and how often; and that all Attornies and Solicitors ſhall (3) There- 
* ſe) give a true Bill unto their Maſters or Clients, or their Aſſigns, of all fore does not 
other Charges concerning the Soits which they have for them, ſubſcribed 5Xtend to 
« with his own Hand and Name, before ſuch Time as hey or any of them Mg in. . 
+ ſhall charge their Clients with any the ſame Fee or Charges“ | '* where Part of 
44 v 47308 | R. | ogy 283 2 | ” the Buſineſs 
was done in an i C and Part in Heister. 4 | : 245; 
Xe. 118, $19: Where e Glee of he nn ens e eee ene 
Executor of an Attorney ſued for Fees, the Court held | 
figned, Comb. 346% Rep. and Caf. of Prag. C. P. 2 Andr. 276. 3 Vin. Abr. 308; pl. 7. Nor 
to — GE X. B. * Nor — x ſpecial' Agreement. 100 Barnard. K. B. 164. not 
conveyancing Bu arnes ü iven in Rvidence Nn L 
Adio brought for ces, Show, oo RT" Via. Abr. 75. 1 . 5 Fae was 


at it was not neceſſary to have the Bilt 


_ The Executor of an Attorney brought an Action for. Fees and Law Salk. 89. pl. 1 
| Buſineſs done by his Teſtator; Defendant moved to refer the Plaintiff's 2 
Demand to the Maſter, but denied, becauſe all the Buſineſs. was done in 58, . 
another Court; otherwiſe had the Bulineſs, been done in this Court, or 2 Stra. 136 
partly in this; and beſides, the Plaintiff was an Executor. | 2 276. 


5 . 1 n EN" rnes 91. 
By the 2 Geo. 2. cap. 23: ſecł. (4) 23. made perpetual Gee. 2. cap. N z a 

19. eb. 95. it is enacted, That no Attorney or 1 — | By re 

or maintain any Action or Suit for the R of any Fees, Charges or tend to any 

* Difburſetfients at Law or in , until the Expiration of one Month Bill of Fees 

** of more aſter ſuch Attorney or Solicitor reſpetively! ſhall have delivered = 69997 mag 

+ unto the Party or Parties to be charged therewith, or left for him, her from owe At. 

or them, at his, her or their Dwelling- Houſe, or laſt Place of Abode, a torney and 

$* Bill (e) of ſuch Fees, Charges and Diſbatſements; written in a common Solicitor to 

{+ legible Hand, and in the Engl Tongue, (except Law-Terms and Names gate Gg 

of Writs) and in Words at Length, (except Times and (f)Sums) which e. 13. . 6. 

Bill ſhall be fubſcribed with the proper Hand of ſuch Attorney or Soli- | 

s citor reſpectively; and upon Application of the Party or Parties charge- 

able by ſuch Bill, or of any other Perſon in that Behalf authorized, un- 

to the Lord High Chancellor, of the Maſter of the Rolls, or unto any 

of the Courts, or unto a Judge or Baron of any of the ſaid Courts re- 

* ſpectively, in which the Buſineſs contained in ſuch Bill, or the greateſt (g) 

« Part thereof in Account or Value, ſhall have been tranſacted ; and upon 

te the Submiſſion of the ſaid Party or Parties, or ſuch other Perſon autho- 

{© rized as aforeſaid to pay the whole Sum, that upon Taxation of the ſaid 

% Bill ſhall appear to be due to the ſaid Attorney or Solicitor reſpectively, 

* it ſhall and may be lawful for the ſaid Lord * Chancellor, the ſaid 

** Maſter of the Rolls, or for any of the Courts, or for any Judge or Baron 

bo of any of the faid Courts reſpectively, and they are hereby required to , Betas 

e refer the ſaid Bill, and the ſaid Attorney or Solicitor's Demand there- *8© 79 

* upon, (although no (5) Action or Suit ſhall then be depending in ſuch 

Curt touching the ſame) to be taxed and ſettled by the proper Officer 


Zina Ni 33 ITCH To . X : (e) "That f@ 
the Client may have an Opportunity of Jodking into it before he is run to any further Expence. Str. 
633. Pract. Reg. C. P. 36. Nep. n Caf. Prat; C. P. 27. Barnes 28. Heretofore it was a common Thing 
for an Attorney to deliver in his Bill at any Time pending the Suit. Barnard, X. B. $06. Taxation 
canfiot regularly be applied for before Bil delivered. Barnes 102. Rep. and Caſ. Prat. C. P. 60. 
V Every Attorney, c. may write his Bill bf Fees and «Diſburſements with ſach Abbreviations as 
Are how commodly uſed in'the Exgiiſb Language, any Thing in the above Act to the contrary notwith- 
fanding, Stat. 12 Geo. 2. c. 13. ſ. 5. See Barnes 94. Prat, Reg. C. P. 37. (g/) See Barnes 93. 
Salk. 89. pl. 10. (5) See Barnes 95. Salk. 89, pl. 10. | | | 
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(a) Hereto- of ſuch Court, without any Money being (a) brought into the ſaid Court 
fore no Rule 44 fort that Purpoſe ; and if the ſaid Attorney or Solicitor, or the Party or 
"__ Prep % Parties chargeable by ſuch Bill reſpettively, having due Notice, ſhall re- 
ferriog an ** fuſe or heglect to attend ſuch Taxation, the ſaid-Officer may proceed to 
Attorney's - tax the ſaid Bill ex parte, (pending which Reference and Taxation, no 
Bull delivered « Action ſhall be commenced or profecated touching the ſaid Demand;) 
to * . « and upon the Taxation and Settlement of ſuch Bill and Demand, the ſaid 
unleſs ther? „ Party or Parties ſhall. forthwith pay to the ſaid Attorney or Solicitor re- 
Action pend- © ſpectively, or to any Perſon by him authorized to receive the ſame, that 
ing thereon. a ſhall be preſent at the ſaid Taxation, or otherwiſe unto ſuch other Perſon 
Salk. 332. , or Perſons, or in ſuch Manner as the reſpeRive'Court aforeſaid ſhall direct, 
Pe. Be Po « the whole Sum that ſhall be found to be or remain due thereon; which 
Statute, viz. ** Payment ſhall be a full Diſcharge of the ſaid Bill and Demand; and in 
the very Year & Default thereof, the ſaid Party or Parties ſhall be liable to an Attachment 
next before 3 C or Proceſs of Contetnpr,'or to ſuch other Proceedings at the Election of 
= — 4 T « the ſaid Attorney or Solicitor, as ſuch Party or Parties was or were before 
Kiag deches- liable unto; and if upon the ſaid Taxation and Settlement it ſhall be 
ed, that he found that ſuch Attorney or Solicitor ſhall dapfen to have been over- 
fir} introdu- « paid, then in ſuch Caſe the faid Attorney or Solicitor n ſhall 
2 —— vac « torchwith refund and pay unto the Party or Parties intitled thereunto, or 
N44 oa 44 to any Perſon by him, her or them authorized to receive the - ſame, if 
Money into . preſent at the Settling thereof, or otherwiſe unto ſuch other Perſon or 
the Courts at «© Perſons, or in ſuch Manner as the reſpective Court aforeſaid ſhall direct, 
Law, when 44 all ſuch Money as the ſaid Officer ſhall certify to have been ſo over-paid; 
7 —_— + and in Default thereof, the ſaid Attorney or Solicitor reſpectively ſhall in 
that the ſame © like Manner be liable to an Attachment or Proceſs of Contempt, or to 
Rule was af- ©* ſuch other Proceedings at the Election of the ſaid Party or Parties, as he 
terwards ob- « would have been ſubject unto if this Act had not been made; and the 
= y 2 «. ſaid reſpective Courts are hereby authorized to award the Coſts of ſuch 
Phy wing « Taxations to be paid by the Parties, according to the Event of the Tax- 
topped from ation of the Bill, (that is to ſay) if the Bill taxed be leſs by a ſixth Part 
ſuing-atLaw, « than the Bill delivered, then the Attorney or Solicitor is to pay the Coſts 
he thought it c of the Taxation; but if it ſhall not be leſs, the Court in their Diſcre- 
reaſonable. tion ſhall charge the Attorney or Client, in regard to the Reaſonableneſs 
torney ſhould ** or Unreaſonableneſs of ſuch Bills.“ 
have Secu- 


rity for his Money, but refuſed to do it in Chancery, Moſ. 68. pl. 40. Quere therefore the Ræaſen- 
ablene/s of this Part of the Ad. eye 


* 


— 


* 7 T \ as. * wed — 


(G) Of the privileges which an Attoꝛney has. 


Trornies have (5) Privilege not to ſued in any other Courts except 
thoſe in which they are ſworn and admitted, becauſe of the Prejudice 
that may accrue to the Buſineſs of thoſe Courts in which their Attendance 


2 Leo 256. is required; neither are they to be held to ſpecial Bail, becauſe they are 
Vide Head of | 

OPrivilege and Title Abatement. (3) But this Privilege an Attorney ſhall not bave at the King's 
Suit. 2 Rol. Abr. 274. Bro. Sufer/edeas 1. 9 H. 6. 44. Nor unleſs there be the ſame Remedy in his 
own Court; therefore ſhall not have it when Money is attached in his Hands by foreign Attachment in 
the Sheriffs Court in London. Sand. 67. YideComb. 427. Nor in an Action Real againſt an Attor- 
ney of the King's Bench. Sand. 67. Nor Appeal againſt an Attorney of the Common Pleas. Sand. 
67. Nor when he ſues, or is ſued in auter droit, as Executor or Adminiſtrator, 12 Mod. 316, Ld. 
Raym. 533. Hob. 177. Salk. 2. pl. 4. Nor when one Attorney ſues another. 2 Mod. 299. 2 Rol. 
Abr. 274. Barnes 35, Nor when he joins or is joined in the ſame Action with others, Vent. 298. 
Dyer 277. Godb. 10. 2 Rol. Abr. 275. 1 | . 


obliged 


* 


Attoꝛnev. 


obliged to attend, as1 therefore are preſumed to be always amenable ; 


and may ſue by Attachment of Privilege. 


| 
[ 4 a 


Alſo if an Attorney of any of the Courts of Wetminfer-Hall be choſen · P 


e 192 
Conſtable, he may have a Writ of Privilege for his Diſcharge, for his At- = 9 


tendance being neceſſary in thoſe Courts, it is apparent that he cannot exe- Cro. Car. 
cute any inferior Office in Perſon ;; and this Privilege he ſhall have, not only 283, 389. 
where there is no ſpecial Cuſtom concerning the Election of Conſtables,, Vent. 16, 29. 
but alſo where they are choſen by a particular Cuſtom in reſpect of their, NY 1! 3 
Eſtates, or otherwiſe, for that no ſuch Cuſtom ſhall be intended to be more Keb. 5 
antient than the Uſages of thoſe Courts, and therefore ſhall give Way to them. os. 
od. 15. Ra Mod. 215, M 4 299+ . . th Maa 88, 415, 18 n 
13. aym. "+ 215, » 227. » 1. 12 . * 4 . d. mM. 
= Skin, 669. Fisgib. 192. 2 863. ad - TP OST Pit MO ARTS 47 woe 6 ; 
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(H) Ok Otkentes and Misbehavidur foz which Ur 
he is puniſhable ; and herein of the Fozm of © 
the P2oceedings againſt him. 


Trornies are Officers of the Court, and liable to be puniſhed in a ſum- 
mary Way, either by Attachment, or having their Names ſtruck out Süle 426. 
of the Roll of Attornies, for any ill Practice attended with Fraud and Cor- Cro. Car. 
ruption, and committed againſt the obvious Rules of Juſtice and common 3 N24. 


Honeſty : But the Court will not eaſily be prevailed on to proceed in this _ 16, 


Manner, if it appears that the Matter complained of was rather Owing to 8 Mod. 10g. 


Neglect or Accident, than Deſign, or if the Party injured has other Re- 10 Mod 45. 


medy provided by Act of Parliament, or Action at Law. | reg 
bas HcS 320 246 $7) a 8 : 6 K 
666. Fitzgib. 191. Barnes/159. 2 Barnes 39, 290. 4 Mod..367. and the preceding Authorities 


But if an (5) Attorney takes upon him to proſecute or defend a Suit for 4. 4 


1582. 
another, without any Manner of Directions from him, the Court will grant (4) Al 0 - 


an Attachment againſt him. Perſon taking 


upon himſelf 
to proſecute or defend any Action, who is vo Attorney, is liable to be puniſhed in this Manner, whe- 


ther he had any Directions or not. 2 Hawk. P. C. 144. In Strictneſe, he is liable to be puniſhed un- 
leſs he record his Authority or Warrant of Attorney in Time. 2 Hawk. P. C. 144. 


Attornies are alſo puniſhable for baſe and unfair Dealings towards their 42 
Clients in the Way of Buſineſs, as for protracting Suits by little Shifts and ry * * 
Devices, and putting the Parties to unneceſſary Expences in order to raiſe 1 
their Bills, or demanding Fees for Buſineſs that never was done, or for (c) P. C. 144. 
refuſing to deliver up to their Clients Writings with which they had been (e) But the 
intruſted in the Way of Buſineſs, or (d) Money which has been recovered Court will 


and received by them to their Client's Uſe, and for other ſuch like groſs and ſeldom grant 


"a an Attach- 
palpable Abuſes, | 


ment for the 


= 4:4 Detainer of 
ſach Writings or Money, without firſt making à Rule on the Attorney to deliver them to the Party; 


alſo it will juſtify an Attorney's detaining ſuch Writings or Money for his Security, till he be paid all bis 


juſt Fees; nor will it ever interpoſe in this Manner, as to any Writings or Money received by an Attor- 


ney-on. any other Account, excepi only in his Way of Buſineſs as an Attorney, but will leave the Party to 


his ordinary Remedy by Action. Salk. 87. pl. 5. See Stra. 547, 621. 8 Mod. 306. 12 Mod. 516, 


554. 2 Barnard. K. B. 263. (4) Attornies imbezilling their Client's Money excepted out of the 
inſolvent Debtors Ac. 5 | . | 


= | Attorni 


alſo as Officers of the Court they are intitled to the Proceſs of Attachment. 
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e CRU in 20 Dns e i 0 01 ec 
Oro. Car. 74 . Attornies are puniſhable for diſobeying the Rules of Court, of which 
Dyer *41- they have Notice, either expreſiy or impliedly; alſo for forging a Writ, or 
1 53. any other Matter of Record, or but attempting to do it, or for talking out 
Fir, Attach- 2 Capia} which:has ud Original to warrant it , or for receiving Money of 
mont 3. 7. a Client for ſuing out an Original, and alſo for the Fine due thereon to 
=Y +5 the King, where in Truth no Original was ſued our, nor any Fine paid to 
iz. the King, or for endeavouring to impoſe upon the Court, as by cauſinj 

an Action to be brought againſt one in it, by Colluſion, without any: juſt 

- _ - 4 » Ground, in order thereby to intitle the Party to the Privilege of the Court, 
* Page 193 * and afterwards, upon the Examination of the Matter in Court, giving a 
Moor 882, falſe Account of it, or for giving Directions to a Sheriff concerning what 
2 Hawk. Perſon he ſhould return on a Panel « 25 


Pl. Cr. 145. * 
C. 22. f. 11. 1 Com. Dig. 475. 20 H. 6. 37. a. 2Inft. 215. Lit. Rep. 46. 4 Inſt. 101. Hetl. 29. 


* This muſt now be underſtood to relate to Suits by Original, in B. R. 


+ An Attorney ordered to pay Coſts, (as well as his Client) having joined in an Afﬀidavit, to ſupport 
a frivolous Complaint, and made reſcatful Declarations, which ſhewed, him to be perſonally actiye i 
it. 2 Bur, 65% — Where Attornies act properly the Courts will take particular Care to protect and 
countenance them. „ der . | 


, l 


Audita Querela. 


N Audita Querela is a Writ to be relieved againſt an unjuſt, Judg- 
ment or Execution, by ſetting them aſide for ſome Injuſtice of 
the Party that obtained them, which could not be pleaded in 
8 Bar to the Action; for if it could be pleaded it was the Party's 
— Fault, and therefore he ſhall not be relieved, that Proceedings may not 
e endleſs. | 


* 


(A) bo map be relfeved by Audita Querela, and again 


whom. 193. 
(B) In what Caſes an Audita Querela will lie. 194 


(A) TUho may be relieved by Audita Querela, and 
| againſt whom, 


2 loſt. 673, IF an Infant acknowledges a Recognizance, Statute-Merchant or Staple, 
1 2321 or Recognizance in Nature of a Statute-Staple, he cannot avoid this 
ak 2. without an Audita Quergla brought before his full Age, becauſe his Nonage 
S. P. adjudg- ought to be tried by Inſpection, 
ed. 10 Co, 1 r 1 1 
43. 8. P. adjudged. Noy 16. Velv. 88. Cro. Jac. 59. 2 Rol. Abr. 57. 2 Bulſt. 320. Vide Reg. 
149. F. N. B. 103. That an Infant may bring an Audita Querela to avoid a Statute for his Nonage, al- 
though it be not certified or returned in any Court. Ander. 228. And there ſaid, that the common 
Practice was ſo, elſe the Conuzor might be of Age before the Conuzee would procure it to be certified. 
Vide 3 Balſt. 307, Yide Title Infant, It 
I > 1 


Dt... * U 
* F< i. At. _m—_ ”Y _— * _ „„ 
2 2 — — ——— — 


Audita Querela. 


+ 


— 


If A. being within Age becomes Bail for B. and after two Scire fa. and 


Nibil returned, Judgment is given againſt 4. Sc. he may have an Audita E $46, 


Quoreis and avoid, the Recognizance, and fo the Judgment thereupon of s. P. 
Conſequence ſhall be avoi ö J {eee Area: r a Viale Co. Ent. 


rn 4, 


87,88. Where 
way Bail and taken in Execution, and he brought an Audita Qnerela, and moved to be in- 
and the Court, b = Matter diſcretiouury, refuſed to admit him to Bail till he corroborated 
a — — n 1 — —— „ the Regiſter where he was born was produced, 
an was diſc} 43 bat if he had kt his: Audita Qurrels before he was taken in Execution, 
he muſt have had a Saperſedeas of Courſe, Carth. 278, 29ũ999tm. en 5 


an In 


But if A. being within Age enters into a Bond to B. who procures C. 
without any Warrant, to appear for A. and confeſſes a Judgment thereupon, 
* yet A. ſhall not have an Audita Querela, but he muſt take his Remedy 
by Action of Diſceit againſt the Attor hey * 8 4 * 694. 
: | ide infra 


Lester B. Sed. gu. If the Court would not, on Motion, have ſet afide the Judgment ? 


If Tenant in Tail acknowledges. a Statute, and dies, the Conuzee ſues Rol. Abr 

Execution againſt the Heir, he may avoid it by Aſſiſe, without being put 306. 

to his Audite Querela. 1 7s | | Cro. Jac. 85. 
L Vide Sid. 55. 


But the Iſſue at his Election may have an Audita Dnerela, if he will. Rol. Abr. 30g. Cro. Jac. 85. 
this is only an equitable Action, and may be brought by a Reverſioner, or him that has but Intergſe 
Termini, or might have been by Cagi gue U/7 before the Statute. March 71. 


Page 194 


So if a Diſſeiſor acknowledges a Statute, and the Diſſeiſee enters, the Rol. Abr. 
Conuzee extends the Land, the Diſſeiſee is not put to his Audita Querela to 39% =» 
avoid the Extent, becauſe there is not the Appearance of Juſtice in this Ot. Jae. 424. 
Exteat, the Conuzor having only a tortious and unlawful Seiſin of the TD 
Land, and conſequently no Power to charge it. h 

But if A. be Tenant for Life, Remainder to B. his Son in Tail, A. enters Raym. 19. 
into a Recognizance and dies, C. brings a Scire facias, and B. is returned Sid. 54. 
Heir and Tertenant, and warned, but makes Default; he can have no Keb. 112, 
Audita Querela to ayoid this Execution, becauſe he had a Day given him in Iv. 47, 42. 
Court to ſet aſide the Recognizance, and it was his Folly not to appear Fal 
when warned. oF ey] 2 0 . 

' ord, ide in- 


If a Statute be acknowledged to two, of which one is an Infant, and bey g K. 1 80 | 
make a Defeazance, and after ſue Execution contrary to it, an Audiia Que- b. 3 
rela ſhall be brought againſt both, for it does not appear within the Deed Rol. Abr. 
that he is an Infant; alſo the Deed of an Infant is only voidable, and per- 312. 
adventure he will affirm it. | | | 

If a Statute be made to Baron and Feme, and they make a Defeazance, 4 * 3. 12. 
and ſue Execution contrary to it, the Audita Querela ſhall be brought againſt oy * 
both, although the Defeazance be void as to the Wife; for this Action is 
in Lieu of an Anſwer of the Execution, which is ſued by both; and this is 
all one as if the Baron alone had made the Defeazance, which would have 
been a ſufficient Diſcharge. 

If a Statute be acknowledged to a Feme Sole and J. S. and after the 11E 4. 8. b. 
Feme takes Huſband, and J. S. releaſes, and after Execution is ſued, the Rol. Abr. 
Autlita Querela may be brought againſt the Baron and Feme and J. S. ONS > 

If two Executors ſue Execution for Damages recovered by the Teſtator, ,, E. 3. 13. 
where one hath releaſed, an Audita Querela lies againſt both. _ 3 

o. Ent. 89. 


Rol. Abr. 312. That no Audita Luerela lies againſt the King. Noy 26, 2 Bulſt. 325, Jenk. 129. 
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(B) In what Cales im Audra Quetcla will tte. 


Cro.Eliz,4o. IF a Conuaee of a Statute xeleaſes to the Tentenant all Right, Intepelt 
And. 138. and Demands, together with al Suits and Executions, and afterwards 
vert fies Execution, the Tertenant thall tive wh Aauins Duels v6 fer ufd this 
Co. Lit. 265, Execution. | IN NON. PR e 
291. 10 Co. . 1 F 

47. But it may be demanded, How & Statute, which has the Force nud Soldittiity vf @ Jdgweds, can 
be avoided by an A of lefs Notoriety than itſelf ; zz n Relitaſe, which is an Act n Po#, maſt be ten- 
feſſed to be; which overthrows the eſtabliſhed Rule [T7 1 % Ligamine guo Ligatar, The 
Anſwer to this is, that notwithſtanding the Releaſe, Ic. from the Conuzee, the Statute ſti 8 
in Force; but the Law with Reaſon conſtruing all Mens Detds moſt Atvngly again chemſelves, Vy 

Act precludes the Conuzee from Execution; but this mult be by bringing an Agdita ela ; for with- 
out this, nothing appears to the Court deſtructive of the Srature : Thee Words of tie Relexſe muſt be 
comprehenſive enough. Vide Cro, Eliz. 552. and the Authorities /upra, * 


* See farther, Com. Dig. 1 V. 485, Le. " 4 


page 195 * Soin Treſpaſs or other Action, if it be found for the Plalntiff at Mi 


prius, and after, before the Day in Bank, the Plaintiff releaſes to the Defend- 
Rol. Abr. Ant, and after Judgment is given for the Plaintiff, the Defendaut halt 


4 * LS 


07. have an Andita Querela upon this Matter, becauſe he could not plead thi 
oy 26. Releaſe at the Day in Bank. 


Cro. Jac. 646. | N ee . 

Hob. 162. Yelv. 125. But if it had been in the Caſe of the King, the Deſtn dent at the Pay in 
Bank might have pleaded it, hecauſe no Audita Quereha lies againſt the King. Noy 26, If there be 
Judgment againſt the Defendant for Debt and Damages, and before Execution the! oey is paid to the 
Plaintiff, who thereupon releaſes the Defendant, and afterwards takes Him in Exetutfon in the Year, 
yet he ſhall not have an Action for this Vexation, but muſt bring an Abwd)/a Nu, 4 Mod. 14. * | 


x s of” 
* Sed, gu. Would not a ſpecial Adios og the Caſe lie? 


Rol. Abr. If a Conuzee of a Statute gives a Deed of Defesſuncè to the Conuzor, 
J. N. B ros. 


and afterwards ſues Execution, contrary to the Form of the Defcafance, the 
File ass. Conuzor may have an Audita Querela, becauſe the Defeaſatice precludes the 
Abr. 633. Execution, if the Terms or Condition of it be performed by the Conuzot ; 
and the Conuzor may have an Audita Qugrelg, though the Condition be 
not performed according to the Defeaſantt, if Execution was ſued before the 
Condition broken, becauſe the Conuzee extended before his Time; and 
therefore the Execution being unjuſtly ſued, muſt confequettly-be an In- 
„ TT TTY | 1 e th 
Moor, pl. In Audita Querela the Caſe was this: The Conuzee | a Defeafante, 
1095. that if he ſued Execution of the Lands the Conuzof hatin Nent, the 
Statute ſhould be void; the Conuzee, cotitrary to his Deftafatice; extended 
the Land in that County; and it was adjudged this Writ well lay to 
avoid the Execution and vacate the Statute; for the Defeaſance' was no 
way repugnant to the Statute, becaufe the Conuzee might ſtill extend the 
Lands of the Conuzer in any other County, and take his Body and 
Goods, Res} | : 
7. N. B. 104. If 4. enters into a Statute to B. and pays the Money at the Day af: 
ſigned, upon which the Statute is cancelled, and after B. forges a new 
Statute in the Name of A. in this Caſe 4. way relieve hittifetf by Huta 
Querela, for the forged Statute having all the Eſſentials of a true one, the 
Court was obliged to look on it as ſuch till the contrary appeared, which the 
Conuzor could not ſet forth before Execution, having no Day to appear 
judicially in Court, and therefore is put to this Writ to avoid the Execution 
founded on the Injuſtice ef the pretended Conuzee. : 
I 


" Aiblth TY 


1 
— —— * Oar 


If eee de en A ok Sickiohe Condads, Paris bal 1 . 
the Statute in Lieu of an Acquittance, and after ſues Execution, and 313. TRE. 
dle Oded prays A Re. extent, 'beciuſe tHat the Land us exte deg tod 
low, and has it granted him, he ſhall never avoid the Extent 4 
Querela, Dr by fk qraping tho Rd-ettent, Tom the 5.4 * 
and executory. „. b blen w. 1115 
If upon an Elegit the Sheriff 3 ** age and and than are ſeveral Rol. Abe. 
Lands found t the Exteſſt, and feverkl Valdes found and the 35. 
Sheriff retuent thit he hne Uelivet ed fas of ce Lands in pitticotr fer 
the — yr where it — the Valves found, Mt an'equat © ©; 
ery is not delvered to the Purty who recovered; bt more ab an 
Nos, 7 t this 5 „* vor is rr Entrys üt Gy 
void able A 061390251 263 buli 


If a Man in — — * 1 Jodgtnent fot Debt or Dartiigeg' Be Rol. Abt. 
delivered out of Pxtedtion by the Sheriff or Gadler whe bath him 0 | 
cution, with the Aſfent of him at whbſe Slit he iv if Execution, 40 after; &o i if the 


by Colour bf chis Judgment; he takes him ggaig and Pars wum in Prilbn, Fleind® cor 


an Audita Nerds lies dpon inis Miter, ug N he ſhall be cel. — 
2 * only ſhalb be 
n 2 1 0 pd af9 52: 001223 Hzw delivered out 

of 3 Stile 387, So if one of he Bail be delivered out of LH he — not take the 
other. 3 Leon. en e. "Re | wo 


«1 zu thief © babentr: the Cod 2000 bott 
LOSS e * ben es aekrar 


n neee more chan hb obj | 5 1 7800 1 n 
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* Bo if A. be in Execution at the Suit of ' 2 after A 5 on 1 Pig A 
the Conſent of the Sheriff, and after A. returns to the Priſon, and the 
Sheriff — him in Priſon upon the ſaid Execution, A. ſhall not be dif. Xide Title 
eharged by la; for B. Has Hum m le E. Electio td hive Hitt Exechtion, 
in Execi 0 l at Ty” uit, and ſhall not be compelled. ws his F Wk ne ron — 
= the Sheriff for this voluntary cape, who per i 
N re | ET Hob wo, Pl, iy 
MB: | | | ” "Y Mb 37 2 Leon. Mes 


If the Principal be 3 in Execution upon a J 1 a Yide Head of 
fcire facias ad) er to the Courl, of of ee Fe Jon 29 82 i Bail in Civil 
given againſt the Bail, and thereupon. he is taken in —— a; 
the Principal is cehvere ypon an Aadiia, Querela, uſe the Recoverer : x 
had acknowledged Sati faction, Oe, in this Cale, thoug the Recognizance 1 
was forfeited by the Bail, by not bringing in the Froa al at the Time 

appointed by Law; yet in as much as the Fudgment ecution agaiiſt 

the Bail depends upon the Judgment 2 he Pri = 125 and he was but 

a Security for the Payment of the Mpney the Recoveror is 

ſatisfied, the Bail fall be diſcharged (. If the Pains 


m_ cipal. i is taken 
17 n che Bail may plead it in diſcharge of a 5 if by accident. they omit t plead 


it, and Execution iſſues againk them, I conceive on Motion the Court would ſet the Execution aſide, the 
Plaintiff being ſatisfied, by having the Body of the * in Execution. 


If A. and B. are bound in an Obligation jointly. ald * and Judg- Co. 86. 
ment given againſt each on ſeveral: Actions brought, and both taken in loomfield's 
Execution, and after A. eſcapes, yet B. ſhall not be delivered upan an 1 Ako: 
Audita Jrrrels; for though the Obligee * have ah Action againſt the 306. $.C. 
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Audita Querela. 


1 


9. If there Sheriff for the Eſcape, yet till he is actually ſatisfied, the other ſhall not 


be a Diverfity have an Audita Quertla, for perhaps the Sheriff is worth nothing. 
where the Pr h | 125 5 | 7 46-4 
Plaintif recovers againſt the Sheriff in Debt, and where in Caſe. Vid: Mod. 170. 12 Mod, 20% 
598. Danv. Abr, 635. f 4 * 851 gr are 
I ſhould conceive there is got any Diverſity, but that Plaintiff being ſati a by the Sheriff ſand not 
all then) the Court would diſcharge B. out of Cuſtody, on Motion. 3 3 


= | 
| Ava. 


Rol. Abr. I A, leaſes Black-acre for Years to B. and then acknowledges a Statute 
304. to C. and afterwards another to D. then C. takes a Leaſe of the Reverſion, 
8 * and the Rent from A. by which he has ſuſpended the Execution of the Sta- 
berween Har- tute during the Term, and conſequently laid the L. and open to the Extent 
ringron and of D. the Fcond Conuzee, who ſues Execution, if therefore C. ſhould ex- 
Garraway. tend the Reverſion and Rent during his own Leaſe, B. the Leſſee is not 

obliged to pay him the Rent, but may avoid the Extent by Plea without 

Audita Querela, becauſe C. hath ſuſpended the Execution of his Statute, the 

++ - firſt in Date, by the Acceptance of the Leaſe from the Conuzor. + 

Cro. El. 233, If a Statute is erroneouſly acknowledged, as before one that bas. no Au- 
349, 810. thority ; or if a Statute-Merchant hath but one Seal, an Audita Querela (a) 
Leon. 219. lies, and not a Writ of Error, for this is no Record; but if a Statute is 


—— well acknowledged, and the Execution erroneous, a Writ of Error lies. 


02 That it lies where a Man ought not to be charged, and yet without any Default in himſelf hath no 
other way of avoiding it. Kelw. 25. That it muſt be founded upon a Suggeſtion not contrary to, but 
admitting the Verdict. Sav. 69, 70. Where a Judgment in a.Copyhold Court reverſed upon Petition 
to the Lord, and the Party reſtored to his Damages by 4udita Quere/a. Hob. 54. Where after udg- 
ment the Treſpaſs was diſcharged by an AR of Indemnity. 2 Mod. 37. Fitzgib. 88, 130. 1272. 
29. Keb. 634. Where the Party muſt bring a Scire facias, and cannot be relieved by Audita Quserela, 
vide Title Scire facias. And where a Writ of Errer, wide Title Error, and Carth. 282, 4 Mod. 314. 
Ld. Raym, 27, Salk. 262. pl. 3. And where the Party may be relieved on Motion. Salk, 93. 

*I think there are very few Caſes where the Court would not relieve on Motion, — The Party 
moving ſtates the Grounds of his Application on Oath .— A Rule to ſhew Cauſe, being granted, the other 
Party, if he does not anſwer on Oath, admits the Facts. The only Qgeſtion chen is, Are the Fats 
ſafficient for the Court to grant the Relief prayed, or not? — If the adverſe Party anſwers on Oath, 
he admits, or he denies the Facts ix toto, or in Part, — If all the Facts are not poſitively denied, the 
Court will act according to the Juſtice of the Caſe, —If the adverſe Party abſolutely denies all the Facte, 
the Party applying cannot of Courſe be relieved on Motion, but muſt bring his Audita Querela, or per- 
haps an Action; if the Merits are with him, and he would do right to indi& the adverſe Party for Per- 
jury, ſuppoſing his Denial of the Facts, contrary to the Truth of the Caſe, 


If a Statute be delivered to B. to be kept in an indifferent Hand, upon 
certain Conditions between the Conuzor and Conuzee; if B. before the 
* Page 197 * Conditions performed, delivers it to the Conuzee, and he ſues Execution, 
the Conuzor at his Election may either have an Audita Querela upon this 
F.N. B. 104. Matter, or a Writ of Diſceit againſt B. 4 


Rol. Abr. : ; 
308. 2. t Or perhaps a ſpecial Action upon the Caſe. 


If the Conuzor is taken in Execution upon a Statute, and the Conuzee 
covenants to diſcharge him from the Statute, the Conuzor ſhall not there- 


ag 65 2 upon have an Audita Querela, but muſt take his Remedy by Action of Co- 

Promiſe to venant. | | | 
diſcharge, 

Oc. an Action upon the Caſe only lies, Bulſt. 152. 

Rol. Abr. If a Man makes a Feoffment upon Condition to re- infeoff him, and af - 

319. ter the Feoffee, to the Intent to deceive him, falſely and by Covin between 


him and B. acknowledges a Recognizance to B. and after re-infeoffs him, 
the Feoffee may have an Audita Querela upon this Matter; for this is 
grounded upon the Matter of Record, as well as upon the Matter of Diſ- 
ceit, which is Matter in Pais. 5 


. —_—_ i» 4. 4 " . 


8 ** — emma i. Al. lt. th * r —— 
” 
* 


Audita Querela. 


8 I W— n. II * 
| — — — 


If a Man acknowledges a Statute, which is uſuriouſly entered into, and 
the Conuſee ſues Execution, the Conuzor ſhall have an Audita Querela up- — Abr. 
on this Matter. by | An Andita 
Suggeſtion that a Statute ade hy Dare/+ of Impriſc t. Rol. Ab 9 
u a Su on that A mide 427 mpriionment. Ol. rs, 310. Wen 142. 
Vidian 1 So yy 1860 | nie forge. F. N. B. 104. : | : 

© IT SLOLISBTEES 

If A. hath Lands in end Gounties, and enters into a Recogniſance to 2 And. 170. 
B. and after acknowledges a Statute to C. upon which C. extends the Nn '2- 
Lands in one County, and after B. ſues Execution upon the Recogniſance, #7: 
and hath the Moiety of the ſame Lands delivered to him, but ſued no Exe- 
cution of the Moiety of the Lands in the other County z A.-hath no Reaſon 
to complain, becauſe B. hath taken in Execution only a Moiety of his 
Lands, but C. may have an Audita Querela againſt B. becauſe it is preju- 
dicial. ao him. ödp ne enn 2 v3 icy) 


— 2 — 2 -—0 


7 


If the Conuzor infeoffs ſeveral Men of ſeveral Parts of the Land, and gol Abr. 
after the Conuzee ſues Execution of the Statute againſt one, he ſhall have 311. 
an Audita Querela (a) upon this Matte. 9 1 _=_ whe⸗ 

_. 5 p - , ” PR. | : al vv I 0 3 t er ere - 
upon the Execution ſhall be avoided, or the Party only have Contribution, wide 3 Co. 14. b. 2 Inſt, 

. Mo. 537. Dyer 331. Bulfl. 15, 17. But now wide 16 & 17 Car. 2. cap. f. wade perpetual by 22 

23 Car, 2. cap. 2. by which no Extent _ any Statute, Judgment or Recogulſance ſhall be avoided 
or delayed, becauſe Part of the Lands extendable are omitted, ſaving to the Party, whoſe Lands are ex- 
tended, his Remedy for Contribution. But note ; No Statutes, unleſs conditioned for Payment of Mo- 


ney only, nor Extents, unleſs within twenty Years after Judgment, Cc. had, are within this Act.“ 
Nor is Extent or Contribution given by the Act, againſt any Heir within Age. 


I A. brings an Audita Quereld againſt B. and declares, that whereas B. 8 Co. 141. 
had recovered againſt A. 2004. Debt, c. and thereupon the ſaid 4. was Drury's 
outlawed, and upon a Capias Utlagatum taken, and in Execution at the Suit — 8 
of the ſaid B. and after from the ſaid Execution was delivered and ſuffer-; Keb. 201. 
ed to go at large, c. and yet B. hath taken out Execution upon the ſaid Rob. Ent. 
Judgment, and endeavours, c. the Defendant may plead and ſhew, how 157. 

thar after the ſaid 1 — and before the Purchaſe of the Audita Que- . | 
rela, the Outlawry was ſet aſide and made void, and ſo conclude Quad non 14 Ram... 
habetur tale recordum. 2504 825 


| 139 
Vent. 34. Salk. 264. pl 6. 


If A. hath Judgment againſt B. for Coſts and Damages, and releaſes to Cro.Jac. 337. 
B. all Executions, and after B. brings a Writ of Error, and thereupon the Rol Rep. 11. 
Judgment is affirmed, and further Coſts given for the Delay of Execution, %%. 
and A. takes B. in Execution for the Whole, upon an Audita Querela B. ſhall 


be diſcharged guoad the Damages and firſt Colts, but not quoad the ſecond 
Colts. 1 

® If A. as Adminiſtrator recovers Damages in Trover againſt B. and after « 
his Adminiſtration is repealed, and granted to another, upon a Surmiſe that 
A. intends and endeavours to ſue Execution, B. may have an Audita Que- 1 
rela; for by the Repeal of the Adminiſtration the Power of A. is abſolutely e u 
determined. : Davis, 

- | Mod. 62. 

2 Keb. 668. Lutw. 343. For this wide Brownl. 29, 91. Velv. 125. Noy 15, Stile 417. Dyer 203. 
Cro. Jac. 394. 6 Mod. 9 » Fitzgib. 202, 257, 258. 10 Mod. 21, 22, 389. Comyns 150. pl. 102. 
2 Will. Rep. 576. pl. 188. 3 Will. Rep. 88, 89. and wide Tit. Executors and Adminiſtrators, and 17 
Car. 2. cap. 8. revived and made perpetual, by 1 Jac. 2. cap. 17. ſet. 5, whereby the Adminiſtrator de 
bonis non is enabled to take out Execution upon a Judgment obtained by the Executor or former 
Adminiſtrator ; and note this Audita Querela was brought 2 againſt the firſt Adminiſtrator, and does 
not diſcharge the Judgment, but the Execution at his Suit only. Vid Co. Ent. 91. a. An Executor 


durante minori tate, obtains Judgment, and the Infant comes of Ago, Wc. Cre if an Ludiia Querela 
lies. Fide 3 Leon. 278. Godb. 104. | 
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Authoꝛitv. 


(A) Where an Autbonty wall be lald to be given : aud 
herein of the Conttructon of the Mozds that create it. 
198. a. . 15 

(B) Who are capable of executing an Authozity. 199. 

(c) Where an Authozity is well purſued and executed. 200. 

(D) Where an Authozity cannot be transferred. 203. 

(E) When it (hall be ſaid to be determined and revoked. 


204. | os 8 


8 


. 1 4 " 
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(A) Where an Authozity ſhall be ſaid to be 
given; and therein of the Conſtruction of the 
_ TWodds that create it. | 


HAT Power of acting which one Man has, being transferred 


11 H. 4. 71. 

2 Rol. Abr. 8. to another, is called an Authority, and this che Law allows of ;: 
_ 23 for as a Contract is no more than the Conſent of a Man's Mind 
Tic. 3 to a Thing, if ſuch Conſent or Concurrence appears, it would 


and Terms for be very unreaſonable to oblige him to be preſent at the Execution of every 
Years, p. 498. Contract, ſince it may be as well performed by any other Perſon delegated 
1 for that Purpoſe. WIE 

Co. Lit.48.b. But ſuch Delegation or Authority muſt be by Deed, that it may appear 
2 Rol.Abr 8. that the Attorney or Subſtitute had a Commiſſion or Power to repreſent the 


_ . Party; alſo that it may appear that the Authority was well purſued. 
Letter (C. If A. by Letter of Attorney conſtitutes and appoints, and in his Stead 


200.) and Place puts B. to furrender a certain Copyhold, this Authority is fuffi- 
Brownl. 94. cient, and as full as if ſaid for him and in his Name, Oc. | 
Page 199 lf a Man figns and ſeals a Leaſe of Ejectment indented, but does not 
deliver it, and at the ſame Time ſeals and delivers a Letter of Attorney, in 
Rol. Abr. which he recites, Whereas by Indenture of Leaſe, bearing ſuch a Date, &c. 
328. hath demiſed to B. ſuch Land Habendum : Now theſe Preſents witneſs, that 
2 and Be makes J. S. his lawful Attorney to deliver the ſaid Indenture upon the Land 
5 as bis Deed; though according to the proper Signification of the Words, 
the Leaſe ought to be taken to be delivered by him, and ſo this Letter of 
Attorney void, to deliver it again; for this cannot be an Indenture if it 
was not delivered; yet all Parts of the Letter of Attorney being laid to- 
gether, and the Intent of the Parties, and Proof being made that the Leaſe 
was not delivered, but only ſigned and ſcaled, it appears that this was only 
an improper Expreſſion of his Intent, by calling it an Indenture and a 
Demiſe ; for if he had intended that this was an Indenture ſealed and de- 
4 livered, 


livered, this Letter of Attorney to;deliver\ic upon the Landy nebd hot ,k | 
been, ade, det eee bog eee | ail yd lol cif Hart aba. 1 ; 
If the Authority in a, Letter of Attorney: be ad pu recipitnl}t & . Rol. Rep. 
pers 1222 it is ſufficient to Arreſt, S. bechuſe necellary' 390. 
in order to recover. 2010921 1 lg 30) | 
If a Steward makes a Deputy bac vice to take a Surrender of à Copy- Ge gi, . 
hold, & ulterius ad fariend” huannan'in/o4Þt ; by Viftiie of theft 1aft Wolde Se Bis 46: 
the Deputy may take a conditional Surrender. NN 
An Rurborte may be delegated by Deed indentetlf thb ugh che Attörhey 2 Rol. Abr. 
be not Party to the Deed, becauſe the Attorney takes nothing by the Deed. 8, 9. 
but has only a naked Auchority delegated to him ; "arid therefore fidte a Sbep. Touch- 
Man may take an Eſtate in Remainder, though he is ud Party to the Deed, fone 7 


a fortiori one not Party to the Deed may receive a, naked Authority or 
Power by it. 
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(B) Who are capable of -executing-an Au 
3 4 «+ . KY 14444: %- & 101 122 „ . 
HERE are few if any Perſons excluded from exerciſing a naked Au- Co. Lit. 524 
thority to which they are delegated ; and therefore Monks, Infants, * 
Feme Coverts, Perſons attainted, outlawed, excommunicated,; Villains, erk. ſ. 187+ 
Aliens, Sc. may be Attornies; for the Execution of a'naked Authority 
can be attended with no Manner of Prejudice to the Perſons under ſuch In- 
capacities or Diſabilities, or to any other Perſon, who by Law may claim 
any Intereſt of ſuch diſabled Perſons after their Death. 


e 2503 10 non 
A Feme Covert may be an Attorney to deliver Seifin/to her Huſband 4, Co. Lit. 52:8. 
and ſo may he in Remainder be an Attorney to make Livety to the Te- . Sed. 
nant for Life. e e e e . ee 
So if Ceſtui que Uſe had deviſed that his Wife ſhould fell. his Land, ſhe Co. Lit. 112. 
might ſell it to a ſecond Huſband; for ſhedid it in Auter Droit, and the Yide Lut. g, 
| Vendee was in by the Deviſar. el 1202770 


y 80. 
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all. 


* (C) Where an Authoztty is well purtued and Page 200 
t | executed. | | 


ERE it is neceſſary to take Notice of a Difference in the © old Co. Lit. 112. 
H Books, between a naked Authority and an Authority coupled with 113, 181. 1 
an Intereſt; for if a Man deviſe that his Executors ſtrall ſell his Lands, this («) But it has 
gives bur a naked Authority, and the Lands, till the Sale is made, deſcend _ held in 
to the Heir at Law z and in this Cafe all muſt join in the Sale; and if one if n 
die, it being a bate Authority, cannot ſurvive to the Reſt. | viſes that bis 


f f Lands ſhall be 
ſold for the Payment of his Debts and Legacies, that 2 one of the Parties wh was impowered die, 
the Survivor and Heir at Law muſt join in a Sale. Hard. 204+ 80 if Larids are deviſed to be ſold, 
A no Perſon is named for that Purpoſe, the Heir muſt doit, Chan. Ca. 177; Chan. Rep. 283. 


Co, Lit. 113. But if a Man by Will give Land to Execotors to be ſold, and one of 
2 b. them die, the Survivors may fell ; for the Truft being coupled with an In- 
vid, Cro, El. tereſt ſhall ſurvive together with it. | | 

856. | Alſo 
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8 Lands ſhall be fold by his Executors, and he makes three or four Execu- 
tors, arid during the Life of H. one of the Executors dies, and then A. dies, 
the ſurvivi cutors may ſell, beeauſe the Land could not be fold be- 


(4) 80 if there fore, and (5) the plural Number of Executors remains. | 
had been but — ” „ 421 LV ene "(77:8 | 
one Executor living, Cro. Car. 38z. Jones 352. Fide And. 145. Moor 6. 


*4* 


# ® 


Co. Lit. 113. But it is (aid, that if a Will had given ſuch Power to certain Perſons, 
naming them by their Names; as to J. S. J. N. J. D. and one of them 
died, the Survivors could not ſell, for the Words of the Will in that Caſe 

* Sed. qu. and Could not be ſatisſied . | — „ U 


vide Cro. Car. wo 
382. cent. 1 Leon. 106. c. 156, Moor 147. c. 291. 


* 


2 And. 59. K If A. being ſeiſed in Fee of a Reverſion of twenty Acres expectant upon 

4 and an Eſtate for Life, and of other twenty Acres in Poſſeſſion, and, for the 

Owen 155, Performance of his own and his Father's Will, deviſes all his Lands and 

Moor 341. Tenements to his Executors, and wills that they ſhould take the Profits 

Cro, El. 524. thereof for ten Years, and that after the Expiration thereof, the ſame ſhould 

8. C. be ſold by his Executors, or by one of them, and dies, and after the Te- 
nant for Life dies, and then one of the Executors dies, the other two may 
ſell the twenty Acres; for as they may perform his Will, ſo they may ſell 
in order thereto. | 


Co. Lit. 113. Ar Common Law, if one of the Executors who was impowered to fell 


181, Lands refuſed, the others could not ſell; but now, by 21 H. 8. cap. 4. 


notwithſtanding Part of thoſe to whom ſuch Power is deviſed refuſe, the 

reſt may ſell; and ſo may ſuch of thoſe to whom Land is deviſed to be 

ſold, who are willing, though the others refuſe, by a favourable Conſtruc- 

tion of that Statute z but they cannot in either Caſe ſell it to the Executor 

 _- that refuſed, for he is privy to the Will, and Executor till. 88 

Co. Lit. 113. My Lord Coke obſerves, that it is ſafeſt, in giving ſuch Power by De- 
N viſe, to limit it to the Survivors or Survivor, or thoſe that prove the Will, 
Sc. and when an Eſtate is deviſed to Executors to be fold, it is adviſeable 

to appoint that the Profits taken by them before the Sale ſhall be Aſſets, 


(e) But wide for otherwiſe they ſhall (c) not. 
Head of Truft; | 


that they are now confidered only as Truſtees, and ſhall have no more than their Coſts and Charges. | 


* Page 201 * If a Man deviſes Lands to his Executors to ſell, and dies, the Executors 
may ſell Part of the Land at one Time, and Part at another Time, as they 


Co. Lit. 113. Can find Purchaſers. 


A. by Indenture demiſed to B. Habend' a die datus (which was the tenth 

Cro. Jac. 153. of June) Indenturæ prædict for his Life, with a Letter of Attorney to make 
Mo. pl. 876. Livery; the Attorney makes Livery the twenty- third of July following; and 
3 ce 573. the Livery was held to be void, becauſe the Eſtate for Life being by the 
rep. 144. Indenture to commence the tenth of June, the Attorney had no Authority 
to change the Commencement of the Eſtate, and therefore having not 

purſued his Authority, by not giving Livery, to let the Freehold commence 

according to the Deed, what he did afterwards was without any Authority, 

and conſequently void; but in this Caſe, if the Deed had not been delivered 

till after the Day of the Date, and the Attorney had given Livery at the 

Time of the Delivery of the Deed, this had been a good Delivery, becauſe 

the Deed of Feoffment was to govern the Livery, but the Deed itſelf had 

no Effect till the Delivery; and therefore the Attorney making the Livery 

at the Time the Deed of Feoffment began to operate, which was to govern 

it, ſeems to have well enough executed his Authority. 10 


" - 
Authoꝛity. 


If a Letter of Attorney be to make Livery upon Condition, ſo as to-1t H. 4. 4. 2. 
make a conditional Feoffment, and the Attorney delivers Seiſin abſolutely, 2 Rol. Abr. 
the Livery is not good, becauſe the Attorney had no Authority to create an rr 
abſolute Fee-fimple ; and therefore ſuch abſolute Feoffment ſhall not bind in ne noe 


| in ſome Boo 
the Feoffor, becauſe he gave no ſuch Authotity. is called * 


Diſſeiſor. Co. Lit, 258, Perk. Sect. 188. 


But if the Letter of Attorney had been to make Livery abſolutely, and | 
the Attorney had made it upon Condition, this ſeems a good Execution of 26 AM. 39. 
his Power, and the Feoffment good, becauſe when the Attorney had once : Rl. Abr. 9. 


delivered Seiſin, he has fully executed his Power; and the Condition an- 8 
nexed to ĩt being without Authority is void; and therefore ſhall not deſtroy gone 218. 


the Operation of the Liverx. Ou = 8 Perk. ſ. 188. 

If a Warrant of Attorney be given to make Livery to one, and the perk. . 189. 

Attorney makes Livery to two; or if the Attorney had Authority to make But if the 

Livery of Black-acre, and he make Livery of  Black-ecre and White-acre, Attorney was 

—. Attorney has in theſe Caſes done more, yet there is no Reaſon de, ver 
at 


——_—_— 


uld vitiate what he has done purſuant to his Power, ſince what he — py we —1 
did beyond it is a perfect Nullity and void. made Livery 


| _ | Sn, a | to ons, 
that bad been void, becauſe he had no Authority to deliver the whole Poſſeſſion to one excluſive of the 
other ; and therefore it is void for the Whole, Perk, ſ. 189. Vide infra, i 


- If A Letter of Attorney be given to two jointly to take Livery, and the Co. Lit. 49; 

Feoffor makes Livery to one in the Abſence of the other, in the Name of „ Kgl. Abr. 

both, this is void, becauſe they being appointed jointly to receive Livery; 8, 

are to be conſidered: but as one. bi eee e e 

But if a Feoffment be made to A. and B. and the Feoffor gives a Letter Co. Lit. 49. 

of Attorney to deliver Seiſin, and J. S. gives Liyery to A. in the Abſepce 2 Rol. Abr. 

of B. in the Name of both; this is a = Livery, for though the ihtire * © 

Poſſeſſion be delivered to one only, yet they being Joint-tenants by the Deed 

of Feoffment, ſuch Livery to one makes no Alteration or Change in the 

Poſſeſſion, becauſe if the Livery had been made to both, each had been 

placed in the whole Poſſeſſion; beſides that, every Man being preſumed to 

accept à Gift for his Advantage, A. is looked as the Attorney of B. 

to receive the Poſſeſſion for him z and therefore the Livery of A. enutes to 

the Benefit of B. till he difagrees to it. rn 

But if a Letter of Attorney be made to three conjuιi & diviſim, and Page 202 

two only make Livery, this is not good, becauſe: not purſuant to theit 

Authority; for the Delegation was to them all three, or to each of them Dyer 62. 

ſeparately ; yet if the third was preſent at the Time of the Livery made by Rel, Abr. 

two, though he did not actually join with them in the Act of Livvry, er 329. 

the Livery is good, becauſe when they all three are upon the Land for that = *. IS. 

Purpoſe, and two make Livery in the Preſence of the third, there i his 0%. 'T: 1 

Concurrence to the Act, though he did not join in it actually ſinte te dic Yah. =m_ 

not diſſent from it. 3 : Sn 
If A. be diſfeiſed of Black-acre and White-acre, and zives i Tatige'sf Ce, bir £2. 


Attorney to enter into both, and make Livery, if the Attorney enters.inw. 5, Seca 
one Acre only, and makes Livery ſecundum formam Charte, this is bt 
good, becauſe the Attorney has not purſued his Authority; for the Eſtate 

of the Diſſeiſor cannot be defeated: without an Entry into both Acres ; hd 

till the Eſtate be defeated the Attorney cannot execute his Power: the 
Manner it was delegated, and therefore what he did in this Cuſe was 

void. ; 14 8 21 1 979 "71" (G3 1380: 7c f 

IA Letter of Attorney be given to A. to make Livery of Lands already Co. Lit. 52: 
in Leaſe, the Attorney may enter upon the Leſſee in order to make Livery, — 810 pe 
becauſe whilſt the Leſſee continues in Poſſeſſion, the Attorney cannot de- aa, 994) 
liver Scjfin of it; and therefore to execute the Power given him by the But per Rot. 
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Authozity. 


= 


it is the ſafer Letter of Attorney, it is neceſſary he ſhould have a Power to enter upon 
Way for the the Leſſee. . wen | 


Feoſfor to 


to inſert a Clauſe in the Letter of Attorney for the Attorney to enter (g omnes alios inde expellend, 2 Rol. 
Abr. 8. that an Attorney cannot make Livery within View. Vide Co. Lit. 52. 2 Rol. Abr. g. 8 


11 Co. 92. 
— N which he authorizes them, or any of them, to pay out of the King's 
37% 3*9* Treaſure the Coſts and Expences of any Man who ſhall be employed in the 
Service of the King; and two of the four give a Warrant for the Payment 
of a certain Sum to J. S. this is a good Warrant, though neither all four 
nor one only did it. | ? 1 
Co. 91. So if a Judgment be aſſigned to the King in Satisfaction of a Debt due 
ol. Abr. to the King, with a Proviſo, that if the Barons of the Exchequer, or any 
328. two of them revoke it, that it ſhall be void ; and after three of the Barons 
revoke it, (there being four in all) this is a good Revocagion. 
Co. on, . Bur if the Words had been that if the Barons, or any two of them, 
3 24 or ſeverally revoke it, c. there three of them could not revoke it, 
328. for this is neither jointly nor ſeverally *. 1 
* Sad. gu. If : 


an Act done by three ſhall not be conſidered in this Caſe as a proper Execution of the Power? 


Co. Lit. 181. But if a Sheriff makes a Warrant to four or three, on a Capias jointly or 


Palm. 52. 


2 Rol. Rep. Expedition of Juſtice. 

137. Poph. | ; 
202. Cro. Eliz. 913. Noy 47. Yelv. 26. 3 Bulſt. 209g. Rol. Rep. 406. Rol. Abr. 329. But 
a Commiſſion directed to fix, four or two, cannot be executed by three, becauſe that is a judicial Act. 


Yelv. 26. 


FVide 9 Co. 


76. b. 


Ld. Raym. 
1418. Stra. 705, Godb. 389. Rol. Abr. 331. Moor 70. pl. 191. 818. pl. 110. b. 
Executors have Power to ſell Lands, they may do it in their own Names. Rol. Abr. 331. So if n 
Deputy Steward makes. an Attorney, or appoints an Under-Deputy to take a Surrender of a Copyhold 
Eftate, and he does it accordingly, without reciting his Power, this is good; for where a Man does 
ſuch an AR as he cannot do, ſo as to be effectual any other Way than by Virtue of his Authority, that 
ſhall be taken to be in Execution of his Authority. Salk. 95, 96. But where a Man has an Intereſt and 
Authority, and does an Act without reciting his Authority, it ſhall be taken to be done by Virtue of 
his Intereſt. Salk. 96. For this wide 6 Co. 18. a. Sir Edward Cler's Caſe. Cro, Eliz. 878. Cro. 
Jac. 31. Co. Lit. 111. b. Jenk. 201, 215. Cro. Car. 335. Jenes 327. Noy 80. Latch q, 10, 39, 
134. Jones 137. Rol. Abr. 330 | 1 1 


Page 203 | If the Lord gives Licence to a Copyholder for Life to leaſe the Copy- 
Rol. Abr. 


30 


Rol. abr. |. So if the Lord gives Licence to a Copyholder for Life to leaſe the Copy- 
any * hold for five Veats, if the Copyholder lamdiu vixerit, and he leaſes it for 
Ja. 436. 3 . ee pr ee ; 

S.C. five Years generally, without Limitation ; this is a good Execution, and 
Pop. 105, Purſuant to the Licence, for the Leaſe is determinable by his Death, by a 
S.C. _ Limitation in Law, and therefore as much is implied by Law as if he had 
py Eliza. made an actual Limitation. | Ne 
Owen 72. 0 155 Where 
8. C. Na 8 ' | 


For Authgri- to leaſe. for more Years. 

ties that areto | 
be ſtrictly purſued, ſee Moor 43. Godb. 39. 2 Rol. Rep. 6, Owen 73. Bulſt. 104. 2 Mod. 318. 
Kelw. 43. Lit. Rep. 141. 


e * gs good in Chancery for ten Years. Chan. Ca. 23. wide Head of Leaſes and Terms for 
ears, Vol. | i LI IN! | 


* 


If the King grants a Warrant to four Officers of the Exchequer, by 


ſeverally, to arreſt one, two of them may arreſt the Party, for the greater 


Noy 47. 2 laſt, 380. 


| Where a Perſon is authorized to do a Thing, it is moſt (a) regular to do 
it in the Name of him who gave the Authority. 


(a) But if 


hold for five Years, the Copyholder may leaſe it for three Tears; for this is 
comprehended within the Leaſe, inaſmuch as he hath given him Licence 


ne who hath Power to make a Leaſe for ten Years, makes a Leaſe for 


3. p. 118. 


88 ” a _ „* r 


Authoꝛity. 


Where the Mayor and of London had conſtituted J. S. their Skin. 413. 
Bailiff to receive theit Rents, and to make Demand of them, and to make * wy 
Entry, ſuch general Authority is not ſufficient to authorize a Bailiff to take Holt, 8. 
Advantage, and demand a Rent accrued due after the Authority given; for dence in F. 
it is a new Right attached, and there ought to be a ſpecial Auer for me, at 
this Purpoſe. 5 | | 1 Guildhall, 


* 


8 Mk. —— 


abs 3 — Cc 1 * . 1 _ * aa. 


_—_— 
2 


* 
* 
— 


2 — —„— 


(D) Where an Authozity cannot be tranC- 
ferred, _ 


NE who has an Authority to do an Act for another muſt execute it , Co. 44. b. 
O himſelf, and cannot transfer it to another; for this being a Truſt and Rol. Abr. 
Confidence repoſed in the Party, cannot be aſſigned to a Stranger, whoſe 330. 
Ability and Integrity were not ſo well thought of by him for whom the 
Act was to be done; therefore an (2) Executor having Authority to ſell, 1 


cannot ſell by Attorney. | of Executors 


and Adminiſirators, 


So if Leſſee for Life hath Power to make Leaſes, rendring the ancient 9 Co. 76: 
Rent, he cannot make them by Letter of Attorney. A 2 Rol. Rep. 


oz. 

If A. lends B. a Horſe to ride to York, B. cannot let his Man ride him; Nen aue 
for the Licence is a Matter of Pleaſure annexed to the Perſon of B. and Mod. 210. 
cannot be transferred; adjudged upon a Demurrer, in an Action of Treſ- Briagle and 
paſs, for immoderately riding the Plaintiff's Mate; where the Defendant — : 
pleaded that the Plaintiff Acentiam eidem dedit equiture j and that the Defend- 


8 ö ; otherwiſe 
ant and his Servant alternatim had rid upon the ſaid Mare. Where a cer- 


5 E | tain Time is 
limited for the Loan of the Horſe ; for in that Caſe he hath an Intereſt in the Horſe, and may let his 


Servant ride him, So if B. for Money lets a Horſe to A. to ride to York, Mod. 210. Salk. 404. pl. 1. 
6 Mod. 223. 11 Mod. 7. 2 Ld. Raym. 795, 913, 915, 916. 


Mi 


* 


— 


(E) When it ſhall be ſatd to be determined and · Page 204 
revoked. 


HE Authority given by Letter of Attorney, muſt be executed during %, 2 Rol 
T the Life of the Perſon that gives it; becauſe the Letter of Attorney Abr. 9. 
is to conſtitute the Attorney my Repreſentative for ſuch a Purpoſe, and Co. Lit. 32. 
therefore can continue in Force only during the Life of me that am to be Perk. ſ. 188. 
repreſented ; and hence it is, that if F. S. make a Letter of Attorney to 
deliver Seiſin after my Death, it is void, becauſe he cannot deliver Seiſin 
during my Life, for that were plainly without any Authority from me; 
nor can he do it after my Death, for the former Reaſon. | 

But if any Corporation Aggregate, as a Mayor and Commonalty, or 14 H. 8. 3. 
Dean and Chapter, make a Feoffment and Letter of Attorney to deliver 11 H. 7. 19. 
Seilin, this Authority does not determine by the Death of the Mayor or Ce. Lit. 52. 
Dean ; but the Attorney may well execute the Power after their Death, — 


cauſe the Letter of Attorney is an Authority from the Body Aggregate, 
whic 
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Authority. 


—_ 


which ſubſiſts after the Death of the Mayor or Dean, and — 8s 
repreſented by their: Attorney; but if the Dean or Mayor be na by 
their own private Name, and die before Livery, or be removed, Livery 
after ſeems not good. . | 
Co.Lit.g2.b. If the Leſſot by Deed. licenſes his Leſſee for Years or Life to alien, 

i who is reſtrained by Condition not to alien without Licence, and the 
(a) Soifthe Leſſor (a) dies before the Leſſee aliens; yet this is no Countermand of 
M the Licence, for the Licence exempts the Leſſee out of the Penalty of 
ſtate, yet the the Condition, and it was executed on the Part of the Leſſor as much as 
Leſſee may could be. 


alien. | . __ 
Oro. Jac. 103- I the King gives Licence to alien in Mortmain, and dies, yet it may 
Co. Lat. 5 2. b. be executed after. 4 


Sid. 6, 7. So if the King licenſes J. S. to ſell Wines, and dies. 


rares * Bail m Civil Caules. 


ALL and Mainprize are often uſed promiſcuouſly in our Law- 


2 Hawk, 

P. C. 88. Books, as ſignifying one and the ſame Thing, (5) agree in 
(5) * . this Notion, that they ſave a Man from Impriſonment in the 
8 ps w_ common Gaol, his Friends undertaking for him before certain 


4 Inſt. 180. Perſons, for that Purpoſe authorized, that he ſhall appear at a certain Day, 
Godb. 339 and anſwer whatever ſhalt be objected to him in a legal Way. 

and 2 Haw | | | 

P. C. 88. That the chief Difference is, that a Man's Mainpernors are barely his Sureties, and cannot im- 
priſon him themſe!ves to ſecure his Appearance, as his Bail may, who are looked upon as his Gaolers, ts 
whoſe Cuſtody he is committed, and therefore may take him up upon a Sunday, and confine him till the 
next Day, and then render him. 6 Mod. 241. per -Cur?. Mod. 77, 85, 98. Ld. Raym. 706. 12 Mod. 
275, 348, 606, 607, 667.—Againſit him that is mainprized de die in diem, no Bill can be fled ; other- 
wile againſt him that is bailed. 4 Inſt. 180. — Alſo it ſeems that before the 23 H. 6. c. 10. the Sheriff 
was not upon an Arrelt obliged to take Bail, unleſs the Party ſued out a Writ of Mainprize ; but for this 
vide 2 Rol. Abr. 112. Title Mainprize. ko | 


Vin. 839. The putting in Bail in Perſonal Actions ſeems to be 1n Imitation of the 
5 Civil Law, which requires that Cautions ſhould be put in either by Pignora 


or Fidejaſſores, and the Tdeneus fidejuſſor was ex arbitrio judicis approbatus, vel 
l-tigantium conſenſu acceptus; for formerly in theſe Actions, if the Defendant 
did nat appear on the Summons, the Proceſs was an A/tachment, and the 
Booth 9, 10. Sheriff might attach him 9 his Goods or by Pledges; and if he at- 

tuched: him by his Goods, by his Non- appearance his Goods were forfeited; 
if by Pledges, and the Party did not appear, they were amerced. 


Under this Head I ſhall conſider, 2 
* (A) What Perfors are authorized to take Ball. 206. 
[g) In what Caſes Special o2 Common Bail are regulted. 
1 tofs l 208. | | A 
| oY i ein And 


— 


Bail in Civil Cauſes: - 


2 
6 = — 
5 


7 
—— " 


2 


F . 1 4 S 3 * y CS 1 
o as - N | 
Hh 1 2” 
And herein, 


* 
* 


1. What the Debt muſt amount to for which there muſt be 

Special Bail. 208. 3 n 
2. Where the Demand is uncertain, and ſounds only in Da- 

| . mages. 209 | 4307 1754 26als £ ivy J I 304) 2 * 

3. Whether Bail be required in Actions on Penal Statutes. 2 10 

4. Of Perſons that are not required to put in Special Bail. 2 10 

5. 'Where Special Bail is required on removing a Cauſe out of 

an inferior Juriſdiction before Judgment. 211. 

6. Of putting in Bail on bringing a Writ of Error. 211. 

7. Common Bail in what Caſes neceſſary. 213. 


(C) Where Bail ſhall be ſafd. to be put in regularly. 214 
. And herein, 


1. Of the Manner of putting in, excepting to, and juſtifying « Page 3 


Bail. 214. 
2. To what Time it ſhall have Relation. 214. 


3. Where a different Action is proſecuted from that to which 
Bail was given. 215. 


4. What Defect or Irregularity may be amended. 215. 


(D) Ot the Pꝛoteedings againſt the Ball, and what they 
may plead in their Diſcharge. 216. 


— 
— — 


(A) That Perſons are authoziſed to take 
Bail. Fae 


HEN the Sheriff arreſts any one, he is not only authorized, 2. Sand. 59. 


but obliged to take Bail, otherwiſe an Action on the Caſe lies N + * 
againſt hin. „ Salk 99. pl. 6. 
This the Sheriff is obliged to do by the 23 H. 6. cap. 9. which enacts, Ld. Raym. 


That Sheriffs, Coroners, Sc. ſhall let to Bail Perſons by them arreſted, 425. 
or in their Cuſtody, by force of any Writ, Bill or Warrant, in any Per- * Mod. 123. 
„ ſona] Action, or becauſe of any Indictment of Treſpaſs, upon reaſonable 
«« Sureties (having ſufficient within the County) to keep their Days in ſuch 
% Place, Fc. as the Writ, &c. require, (ſuch as are in Ward by Con- 
** demnation, Execution, Capias Uilagatum or Excommunication, Surety of 
* Peace, or committed by Command of the Juſtices; and Vagabonds re- 
e fuſing to ſerve according to the Statute of Labourers, only excepted.) 
But though the Sheriff is obliged to take Bail, yet if the Plaintiff diſlike 
the Security, and does not take an Aſſignment of the Baik-Bond, he may 
Vor. I. 3K have 
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1 
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(a) | Vent, have him Dougie . up; for the Sheriff having arreſted the Phy: (a) mult 
835. return a Cepi Corpus, on which Return it is a BreachjafyPuty i him not to 
Mod. 33, bring hi „for which the C hi he! « 
bs en a e e e AT ach 


12 Mod. 311, 485, 494» 516, $27, 557» 379. Ld. Raym. 399. 2 wy 2 Salk, 
625. Comyns 132. Stra. 423. 4 99+ Ig Ray 8 · [886,924 


Ani yizo ebauct bas Qnienoans zi anmaUU 2d dW. 2 
Vide Tit. She- But if the Writ be not ag and the Court 5 an Onde that the 


. Sheriff al From FX Writ in ay as | ig a, % Con 
qience is 40 M0 ounced ef b che ebf, 5 eg ue Con- 
oy t. of EhbEote, far whicenujen — anch: 

If the She eturps 7 e Prpgeſ: ny ſhall 

— —1 de only (5 H Ae 1 100 4 t 2 50 thou he be 

Cro. Eliz. attached if he ges not 1 and the Merchs fs „ hrcauſe the 

824, 852. Sheriff is bound to bail. the Part7 ; an therefore gt the, Sheriff yniſtaken 

G0 14251 hes in His Sureties, "fie 25 ufer fn Liberty and the Tents a Wie 

uſual at this is in his own Pgwer; but itt may net ibe in chi 11 — Body 


Day to ſerve which he was obliged to. bail. 

the Sheriff TER A non St9* {I 
with a Rule to þriog i in-the-Body before you move to amevee bim. 1 99.— If che Gberiffeethrn ng 
a Cepi Corpus and Paratum babes, or Languidus, where the Defendant is at large, without any Bail taken, 
he is not 2 by the Statute, but an Action for a falle Return lies again im. Noy 39, Rol. 
Abr. £07. * 


* After the Sheriff has retained < Ci Con, Plathtif n may he out 4 Rule to and the Body: 
The Intent of which is, to compel the Sheriff to put in good Bail above, 'which if not ne in due 
Time, the Court, on Motion, will grant an Attachment a 7 01 the Sheriff, the Conſequegce of which 
is, generally, Payment, by the. Sheriff, of the Debt an Who Welle his Reme 1 againſt 
the Officer, who arreſted the Defepdant, or bis $ureties ; or, ap London againſt that, eee. or Of. 
ficer who took the Bail- Bond, if any, or his Suteties. 


12.04 
1 * 6 11 : 


And if the Plaintiff takes an AM ament * the Ball- Bond. the Sheriff is 
* p not amerciable; for by accepting of the Bond, the Plaintiff has waived he 

age 207 „ Benefit of the Amercement, and he may now ſue it in his own Name, 
Salk. 99. pl. though formerly be cpuld only ſue in the Sheriffs Name; and if che Shgrift 
6. 


releaſed the Action, his Remedy was in a Court of Equity. | 
6 Mod. 122. 
Ld. Raym. 425, 722, 1564. 10 Mod. 289, Sc. 11 Mod. 170. pl. 7. 12 Mod. 447. Ld. 
Ray m. 723. Barnes 63, 66. | 


But now by 4 Ann. cap. 16. ſe, 20. for Amendment of the Law, it is 
enacted, That if any Perſon ſhall be arreſted by any Writ, Bri or Pro- 

&« ceſs. out of any of her Majeſty's Courts of Record at Weſtminſter, at the 
« Suit of any common Perſon, and the Sheriff or other Officer takes Bail 
* from ſuch Perſon againſt whom ſuch Procely is, the Sheriff or Officer, at 
© the Requeſt and Coſts of the Plaintiff in fuch Action or Suit, or his 
e Jawful Attorney, ſhall aſſign to the Plaintiff in\ſuch Action the Bail- Bond 
<« or other Security taken from ſuch Bail, by indorſing the ſame, and at- 
« teſting it under his Hand and Seal, in the Preſence of two or more cre- 
66 dible Witneſſes; which may be done withour any Stamp, provided the 
« Affignment' ſo endorſed be duly ſtamped before any Action be brought 
ce thereon; and if the ſaid Bail-Bond, or other Security taken for Bail, "be 
_ forfeited, the Plaintiff in ſuch Action, after ſuch Aſſignment made, may 
bring an Action and Suit thereupon, in his own Name; ; and the Court 
© where the Action is brought, may, by Rule or Rules of the ſame Court, 
give ſuch Relief to the Plaintiff and Defendant in the original Action, 
* and to the Bail upon the ſaid Bond or other Security taken from ſuch 
«© Bail, as is agreeable to Juſtice and Reaſon; and that fuch Rule or Rules 
« of the ſaid Court ſhall have the Nature and Effect of a Defeaſance 0 
* ſuch Bail-Bond or other Security for Bail.” 

4 


Ir 


—”—_— uo — — Sg — 3 


22 — — wm Ot 222 


DP l a eis 


—— — 
— 


I MEET ED N Ale 112 VP che Ball Bond, WIE Vite 15 15 
ant may put in the ſame Bail to the Action that were Bal " * * * * 3.4 
and the Plaintiff cannot except againſt theme 2 A 8 Ge: 

117. 


„ This adjudged in B. R. I it ig ſaid. in all Caſea wherein Bail-Bonds are taken, and t 

ſame Ba d pot a AY ; 2 nt except 4g it, 19 6 Ola. At py a ale ofthe 

King's Bench, no Bail-Bond ſhall be dull Go in uy till jour Days after the Return of the Wt t, 100 i 
OR 


Arrelt be in Landen y fue ar CP Trin. Th G z. wid not till He Days after the 
of 'the Writ, if the Ardeſt Be ane) Sa wr Mod. '2,——$ee fatther wy Fl Lats ap. 


213 geo ancb 9s 10 o bed wn, 
799796" | * 


» 


ÞH 14 $6 Bas #7 ns dg _ wy £2 ) 
By due N u. thy. 4. „ Phe ERA Cöbrt, ra. an <a 3 aged 
m, whereof the Chief to be one, may, b Com Rane wade the Se Seals '; 
wo rb tha r ref ecrive Courts,,a Point en fs. to piſances, | 
oy -of Bail in Soirs« ding | 880 fore them, an 9. e 8 the true ä 
« taking of them, Wen Recogafſances ſhall be as e Up as if they were 
cc — before themſelves; T Cognizors, unleſs they live in Landon or 
6E* Weftminſter, or within ten Miles, may juſtify, before the Commiſſioners 
*in the Country.” 
Before this Statute, Bail was always taken de hene eſe before a Judge, 
as it may, and muſt be ſtill, if the Cognizors live within ten Miles of 
London or Weſtminſter; the Commiſſioners are obliged by Rule of Court to 
keep « Book wherein are che Names bf the Plaintiff and Defendant, and 
Bail, and the Perſon who tranſmits the fame, and who makes Affidavit that 
the Recogniſance was duly acknowledged in his Preſence z on ſuch Affida- 
vit the Judges make a conditional Allocatur, and the Bail are to ſtand abſo- | 
lute, unleſs the Plaintiff except againſt them within TO and it 
he except, the Bufl may juftify by Aﬀdavir taken before the Cotituſſſioners 
in the Country. 
* Tf one is arreſted in London by a Serjeatir cf che Mace, upon a Plaint of. Page 208 
Debt entred in any of the Counters, che JT cannot take Ball, (a) but 8e 2 
the Judge in Court muſt*. | Cro. Car, 


196. . Kol. 
Abr. 561. 8. C. Jones 226. 8. O. (Y) Cro. Eli. ”—_ S. P. agreed, and like Point agreed, where 
an Arreſt was upon a Plaint in the Court of Notting bam, and the, Defendant i in Gaol under Cuſtody of 
the Mayor, and not of the Serjeant, and Cro. Eliz. 168. it is ſaid, that in all Corporation Courts the 
Mayor, who is Judge, is Gaoler alſo; Bail being 1 of Record. cannot be taken before any 
de the Judge of the Court, and not before the Serjeant, though alledged ſecundum conſuetudinem ville; 
but Bail for Appearance only, may be taken by the Serjeant. Cro. Jac, 94. 


* 2». If the Secondaries, in London, and their Deputies are not the proper Officers for this Purpoſe ? 


— — — 


(B) Jn what Caſes FRE? 02 Common Ball 
5 required. 


ERE it — be firſt obſerved that 3 after Judgment, no Bail 77 Had 
is to be taken; for the Plaintiff having aſcertained his Right, and of Sherip, 
roved his Demand, the Defendant muſt pay the Condemnation Money ; ow 5% 
lr which Purpoſe a Writ of Execution iſſues, to which the Sheriff can rake bring i 2 
no Bail. Writ of Er- 
ror, and where upon reverſing an Outlawry, Title Outlawry and Carth. 459. 


But one in Execution brings an Attaint, (6) he may have (c) a Wtit to p. N. B. 106. 
the (d) Juſtices, commanding them to let him to Mainprize. 2 Rol. Abr. 


1 12. 
() Cro, Eliz. 5. per Wray, the Court doth not uſually bail, for the Verdict is intended true till reverſ- 
ed; but in ſome Caſes upon good Conſideration they will bail. (e) Reg. 123. a. (4) Dyer 193. 
pl. zg. though at firſt it was doubted whether it lay to the Juſtices de B. and a Caſe cited cont, where 
it was commanded to the Warden of the Fleet to have the Body in Court guolilet die, Cc. 
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Bail in Civil Cauſes, 


2Querela is founded upon a Releaſe or Record, the Plaintiff 


— ͤ— — —_— 


ge. If an Audita 
age 1 g may be bailed, 84 
ol. Re | 


Rep. E. wy 32 | [1 | Nic I. 
132. faid per Coke, 8. C. but ſuch Bail muſt be taken in open Court. Bulſt. 140. Latch. 113. 


4 


Rol. Rep. But if upon (e) a Surmiſe of a Matter of Fact only, it is otherwiſe. | 
132. per Coke 1 8 1 | 1 
Chief Juſt. Rol. Rep. 384. 8. P. per Coke, who ſaid that in the Time of Dyer and Wray, and all his Time, 
the Practice had been never to bail, where grounded on a Matter of Fact only ; but where upon a Mat- 
ter of Writing in Diſcharge the Plaintiff had uſed to be bailed, the Defendant being called to know 
whether he could deny it. Vide Sid. 286. Dyer 285. pl. 41, 339. pl. 46. and vide 11 H. 6. c. 10. 
2 Rol. Abr. 113. Let wide in ſuch Caſes where the Plaine was bailed, Cro. Jac. 29, 67. 


Raym. 4753, If in an Homine Replegiando an Elongatus is returned, and the Defendant 
Vide Mod. taken upon a Vitbernam; though this is no Execution, yet the Defendant 
3 8 not be bailed unleſs he will confeſs the taking and having the Party in 
uſtody. — 
Raym. 45. But if in an Action for a falſe Return of an Elongatus againſt the Sheriff, 
it is found for the Plaintiff, he may be bailed. 
As to the Caſes in which Special or Common Bail are required, I ſhall 
conſider, 


1. What the Debt muſt amount to for which there muſt be Special 
| Bail. 


Comp. Attor. The old Rule in the Compleat Attorney is, that if the Defendant be 
= png 1667. arreſted by meſne Proceſs, as Capias, Alias or Pluries, and the Plaintiff 
rk holdeth him not ſufficient to anſwer to Debt or Damages contained 
in the Writ, the ſame amounting to 20 J. or upwards, that in this Caſe 
the Plaintiff, upon the Return of the Writ, by entering a (a) Ne recipia- 
tur with the Filazer, out of whoſe Office the Capias did iſſue, may have 
Special Bail to be put in to this Action, which the Defendant mult put in 
(a) The Ne before ſome Judge of the Court where the Cauſe depends, who will accept 
recipiatur is Of ſuch Bail as the Validity or Weight of the Cauſe doth require, or in his 


entered by Diſcretion ſhall be thought fit. 
the Attornies 


as Officers of the Court, after which no Appearance is to be received till Bail is filed with the Judge, 


* Page 209 


This was the Rule that both the Courts of King's Bench and Common 
Pleas went by, but was afterwards ſunk to 107. which has been long the 

ſtanding Rule of the Courts. 
Fide the Sta- And now by the 12Geo.1..cap. 29, it is enacted, © That where the Cauſe 
tute, and 21 « of Action ſhall not amount to the Sum of 10/7. in a ſuperior Court, or 
whereby its 40. in an inferior Court, the Plaintiff ſhall only ſerve the Defendant 
made perpe- with a Copy of the Proceſs, and ſhall not arreſt his Perſon; and that in 
tual, and 5 * all Caſes where the Plaintiff's Cauſe of” Action ſhall amount to the above 
Geo. 2. c. 27. 6 Sums or upwards, Affidavit ſhall be made and filed of ſuch Cauſe of 
232 dag“ Action, and the Sum or Sums ſpecified in ſuch Affidavit, ſhall be in- 
ee &« dorſed on the Back of ſuch Writ or Proceſs; for which Sum or Sums 


6 Geo. 2. c. fo indorſed, the Sheriff or other Officer ſhall take Bail, and for no more.“ 
14. whereby | | 

itis extended to Walen. For Caſes of holding to Bail on this Statute, ſee 2 Str. 1157, 1209, 1219, 1226 
1270. 2 Bur, Rep. 655, 1032. | 8 


However the In an Attachment of Privilege, which is a Capias in the firſt Proceſs, 
N Stat. the Defendant is held to Bail for any Sum though never ſo ſmall; for this 
= phe being a Capias in the firſt Proceſs without Summons, does not ariſe from a 
have ſuper- Suppoſition of a Nihi/ returned, but ariſes from a Debt due to the Officers 


of 


Bail in Civil Cauſes. 


of the Pen by the Acts of the Senn and therefore another Officer $.4e4 this 


— 


ought not to appear without ſecing a. Security giyen for ſuch Debt. Do&rine, and 


that at this 
Day a0 Apanecnpes, pay even Gan may HE PE hold Defendagpt to Beil, unleſs the Demand be 
107. or upwards. 


2. Where the Demand is vnecttaih, ind ſounds 6nly is Damages. 


Where the Action is only for Damages, there regularly the is not 7 13 Car, 
to be held to Special Bail ; for there is no certain Sum which Bail can 2 b. 2. C. a. 
be aſcertained. „ 

But in Actions of Aſeult and Butrry, Scandakins Bing. ad. th thy 
other perſonal Wrongs, in — it =Y apparent rhe will exceed the 15 * 
Sum of ro J. the Court, of any of the Cort, may and de, on 
Cauſe ſhewn, give Leave to — — to ſuc out x Writ with the 
of Acetiam bills, to hold the Defendant to Special Bail “. | Bid: al 9 


Num. 74. 


* Are e e er 


So upon an Affidavit Wage Maybem, and thar he intended to declare ,., 
in Treſpaſs, the Court ordered a Special Latitat, with an Acetiam, and that Ty 
ſo there ſhould be Special Bail. 32 


of a notorious Battery, Sid. $07.86 in Ofe of foal Battery agtiatt 5 Mus and his berg 
57. — But this ſeems to be diſcretionary in the Court; — wide Mod. 2. 2 Ld. Ra — : 


Salk. 101. pl. i5 7 Mod. 9. 2 Barnes 47, 55, 58. Wan denied for putting an Arm out 
of Joint; and wide Rol. Abr. 335. pl. 14. 


In Debt upon 4 () Bond fot Performance of Covenants, the Court will ... 14. Gy, 
order Bail according to the (5) Breaches affigned +. * 80 Special 


rexnt, cus in Debt updii an Account. 2 Rol Rep. 53 3. (3) My Os | Levy, 300. And the 
Meaſure of that ſhall be taken from the Plaintiff”s Oath, Salk. 100. pl. 11, 


+ This muſt mean according to Breaches ſtated in Plaintiff's Affidavit. 


In an Action of Debt on a Bond, though the Defendant tos } it was by Salk, 108, 
Dureſs, or on an uſurious Contract, yet there ſhall be Special Bail, for the 
Merits of the Cauſe ſhall not be determined on Motion; neither will the | 
Court put a Slur upon the Plaintiff's Cauſe; which ought to come down Pag 210 
fairly to Trial, without Prejudice. | 

So in an Action for Money won at Play, if the Contract be lawful, as * Salk, 100. pls 
being under 1007. the Defendant mult put in Special Bail 4. 3 * Mod. - 395 


122 
| 2 Stra. 1079. Fids Head of 2 


t There are few Caſes now where ſuch an AQtion will u lie, and query if for a 3 Sum amounting 


to iol, on Games meationed in the Stat. 9 An. c. 14! Set that Stat. and the ſdve 
c. 28, 12 Geo. 2. c. 28. 13 Geo. 2. e. 19. and 18 Geo. 2. e. 34. 


3. Whether Bail be required in Actions on Penal Statutes. 


| On a Penal Statute the Defendant is not held to Ball, becauſs the Penal- Yelr. 53s 
ty on a Statute is in the Nature of a Hue or Amercement tet on the Party * 2 3 
for an Offence committed; and therefore no Perſon ought to ſuffer any In- 2 


convenience I Reaſon of ſuch Law, till be u convicted of the Offence. 853 ws 75. 


een 71. Gilb. . ig, C. . 


Ae of » Gavin 
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1 Brownl. * An Heir, Executor or Adminiftrator, (a) ſhall not be held to Special 


Oro. Our. 39. fatoris, and for the Damages only de bonis propriis, he may bring Error, 
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' Cauſe appears their own Juriſdiction and therefore it is requiſite that oy ſhould 'be 


Waltl in Civil Cauſes: 


4. Of Perſons who! ate not required to put in Special Bail. 


* 3 Bail; for the Demand is not on the Perſons, but on the Aſſets of the De- 
Ga) — 3 ceaſed z and it would be unreaſonable to ſubject their Perſons,to an Execu- 


an Attorney tion for * Debt of another. 
was Plaintiff, 


and i it was he was + intitled_ to have Special Bail by his Privilege. Sid. 62. 8. P. per Cur? 


Cro.Jac.352. So if there be a Judgment againſt an Executor for the Debt de bonis Te- 
Lit. Rep. 2, 3. and have a Superſedeas, without giving Sureties according to 3 Fac. cap. 8. 
* (For though the Words of the Statute are general, yet it muſt be intended 
- where Judgment is againſt the Defendant himſelf, upon his own Bond, 
or where the Judgment is general againſt the Executors; for it would be 
unreaſonable chey ſhould find Sureties to pay the Whole out of their own 
Eſtate. 7 0 3n 
1 Neither is an Executor, Adminiſtrator or Heir, upon the Removal of 2 
Sid. 418. Cauſe our of an inferior Court, obliged to put in Bail. 


Lev. 245», > 4 

268. 2 Janes 82. Salk. 98. pl. 4. S. P. cont, Lit. Rep. $1, 
Fn r But if there be a Devaſtavit ſuggeſted, which can only be on an Action 
Sid. 63. of Debt on a Judgment, they muſt find Sportal Bail, 


Salk. 98. p᷑l. 
4. Vide Head of 7 ee e . Adminiftrators. 


Mod. 6. An Attorney or other Officer, whoſe Attendance 1s required in the Court 

But for = to which he belongs, ſhall not be held to Special Bail. | 

Fide Title 

— and 2 Ld. Raym. 867. 2 Stra. 864. Barnard. K. B. 300. 12 Mod, 112, 113, 163, 164, 
— | | 


$35» 530- | =? * 
gecus, If an Attorney of another Court be Plaintiff. 


Vide Title If Baron and Feme are ſued, the Huſband muſt put in Bail for both; 
Baron and but if the Huſband does not appear upon the Arreſt, the Wife muſt file 


— — Common Bail before ſhe can be diſcharged ; for otherwiſe the Plaintiff 


Cro. Eliz, could not proceed to obtain Judgment. 
$96. Un. -* 
Jac. 445- Stile 475, Mod.8. 6 Mod. 17, 105. 10 Mod. 163, Ld. Raym. 73. Salk, 115, pl. 4. 


5 Mod. 69. 12 Mod. 19, 2 246, 444, 445. 2 Stra. 1167, 1237, 1272. Barnes 59. 2 Barnes 72, 
74, 80. Fareſl. 10.— And wheres one | Partner muſt put in Bail for another. Mod. 45. 


"TIL 


* 5. Where Special Bail i is required on removing a Cauſe out of an inferior 


* 1 
Page 2 — Juriſdiction before Judgment. 


Salk. 98. pl. 4 Upon the Removal of a Cauſe by Habeas Corpus out of any inferior 
Vide Title Court into the Courts above, though the Sum be under 10 l. the Party (5) 
Courts, and muſt file Special Bail, ſo that the Plaintiff may not be in a worſe Condi- 
their Zuriſdic- tion than he was in the Court below ; and the Reaſon hereof is, that thoſe 


TYLER inferior Juriſdictions being confined, they cannot follow the Debt our of 


to be vexa= Bail who live within their Precin&s 7. 

tious, the 

Court above will conſider the Duentum of the Sum in which Bail ought to be taken. Falk. 101. je 15. 
102. 2 Ld. Raym. 767. 7 Mod. 9. Salk. 105. pl. 8. 134, 294. 10 3. 12 Mod. 62. Holt. 494. 
6 Mod. 242. S. P. Ld. Raym. 603, 696. 


+ If Bail is not in within due Time, a procedendo iſſues, and carries the Cauſe back to the inferior 
Court. 
If 


* 
„ — 


Bail in Civil Cauſes. 
lk a Cauſe be removed by Habeas Corpus out of the Marſbalſea, or any Salk. 9 . 


other inferiot Court, and the Bail there offer to be Bail to the Action in the ?“ Het Ch, 


Court above, the Plaintiff is compellable to take them, becauſe he might, Jullice, 
but did not except to them below. 


_ 2 Show, Rep. 


| | F. 1 421, 485. 
But it is otherwiſe where the Cauſe comes out of London, for the Sufh- Comb. 1. 


ciency of the Bail there is at the Peril of the Clerk, and he is reſponſible to Skin. 244. 
the Plaintiff ſo that the Plaintiff had not the Liberty of excepting againſt dus. 3 
them, and the Clerk is not reſponſible for their Deficiency in the Court ey n. 
above, though he was in London. IQ? %2 | | Julice. 

If a Cauſe is removed out of an inferior Court by Habeas Corpus, and Cro. Jae. 363. 
new Bail found, and after in the ſame Term it is remanded by Procedendo, Beffon and 
the old Bail (hall ſtand; for when à Cauſe is remanded the fame Term in V radjudg- 


. * ” 2 f ed, 

which it was removed, no Record is made thereof. | 6h, and thats 
—.— | n he * Brook, Main- 

prize 96. and Procedendo 16 is ſo to be underſtood. Moor 836. 8. C. adjudged, 2 Bulſt. 286, 287. 


S8. C. adjudged. Rol. Rep. 64. S. C. adjudged, notwithſtanding the old Bail was diſcharged, and new 
put in ; the new Bail being taken off the File and made void the ſame Term, while the Record was in 
the Breaſt and Power of the Court, Jide Cro, Jac. 203. 8. P. cont. and Yelv. 120. S. P. adjudged 

cont, But fer Curiam it is there ſaid, If the Procedendo was delivered, c. before Bail given to the ſ upe- 
. rior Court, it ſhould have been a Supenſedeas to the Habeas Corpus, and the old Bail ſhould have ſtood. 


Otherwiſe where it is remanded in another Term, Cro. ac. 363. 
| 3 A Moor 836.pl. 
1128, Rol. Rep. 64. 2 Bulſt. 286, S. C. and S. P. per Cur', and Skin. 244. pl. 9. 8. P. Where it 
ſeems agreed generally, that upon ſuch Removal the Bail below are diſcharged, for they declare de nows; 


But where a Replevin by Plaint was ſued in the Sheriffs Court of London, Skin. 244. pl. 
and Pledges were found de retorno. habend* fi, Sc. and this Plaint was re- 9. | 
moved according to their Cuſtom into the Mayor's Court, and after into — * | 
the King's Bench by Certiorari; and there Oyer of the Certiorari being de- 2 


- djudged. 
manded, the Party declared in B. R. and upon this a Return awarded; and 1 215 
upon an Elongat' returned a Scire Facias went againſt the Pledges in the 485. 8. 4 


Sheriffs Court of London : The Queſtion was, Whether this Cauſe being Judged. 


removed by Certiorari, the Pledges in the inferior Court were diſcharged ; 
and it was held that they were not. 


— 


6. Of putting in Bail on bringing a Writ of Error. 


By the (a) 3 Fac. 1. cap. 8. it is enacted, That no Execution ſhall be + 


* ſtayed or delayed, upon or by any Writ of Error, or Superſedeas there- ; £000 212 


Made per- 
«© upon, to be ſued for the Reverſion of any Judgment given, or to be wm — : 


« given, in (5) any Action or Bill of Debt, upon any ſingle Bond for 3 Car. 1. c. 4. 
„Debt, or upon any Obligation with Condition for the Payment of Mo- . 8 10 lee 
e ney only, or upon any Action or Bill of Debt for Rent, or upon any (c) Em 10 8 
Contract ſued in any of the Courts of Meſtminſter, Counties Palatine, or 12 Mod. 5 11. 


„ Great Seſſions in Wales; unleſs ſuch Perſon or Perſons in whoſe Name 2 * Rep. 
f | 74 » 747+ 

(5) The 13 Car. 2. ſt. 2.c. 2. par 9. enacts in like Manner, That no Execution ſhall be ſtaid after Verdict 
and Judgment in Actions for not ſetting out Tithes, Actions on the Caſe on any Promiſe for Payment of 
Money, Trover, Covenant, Detinue and Treſpaſs. See 4 Mod. 7, Cro. Car. 59, 4i0. Hob. 127. 
8 Mod. 79, 237. * The 16 & 17 Car. 2. c. 8. par, 3. extends to'Writs of Error on Judgments after 
Verdict in Dower and Ejectment. Carth. 121. 3 Lev, 275. (e) On this Statute it hath been ad- 
judged, that Judgment on an Izſimul computaſſet was not an Action founded on ſuch a Contract as comes 


within the Statute. 2 Bulſt. 53. Yelv. 227. 80 of a Debt due by Arbitration. 1bid. per Cu”, 
Judgment on a Demurrer, on a Bottomree Bond, for Payment of Money, and Performance of Covenants, 
uot within any of the Statutes. Show. 14. Comb. 105. Hats 


* This Statute does not extend to Judgment by DS ault, in any of the Actions ſpecified, nor do either 
of the others. 
4 


© of 


6 Mod. 242. 
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Bail in Civil Cauſes. 


« or Names ſuch Writ Woll be beought, wich two ſufficient Suretics, ſuch 


& to the Party for whom any ſuch Judgmegt is or ſhall be given, by Re- 
* cagnizance, to be acknowledged in the ſame Court, in double the Sum 
„ adjudged to be recovered by the ſaid former Judgment, to proſecute 
<* the ſaid Writ of Error with Effect ; and alſo to ſatisfy and pay (if che 
74 ſaid Judgment be affirmed) all and ſingular the Debts, and 
& Coſts adjudged, or to be adjudged upon the former Judgment; and all 
1 Coſts and Damages to be alſo awarded for the ſame delaying of Execy- 

tion.“ 
Cro. Jae. 94. If 4. becomes Bail for B. in an (c) inferior Court, and there Judgment 
per Car”. is given for B. and thereupon the Plaintiff brings a Writ of Error, and that 
(c) 4. became judgment is reverſed, and Judgment given for the Plaintiff againſt B. the 
3 1. „Bail is liable; for when the firſt Judgment is reverſed, it is as if that Judg- 
Court of the ment had never been, and as if at the firſt the Principal had been condemn- 
City of . ed in the inferior Court. . | 
AI there given for B. and upon a Writ of Error before the Juſtices of the Great Seſſions of 
the County of Chefter, that Judgment was reverſed ; and after upon a Writ of Error in B. R. both Judg» 
ments were reverſed ; and it wat adjadged, that the Plaintiff ſhould recover 501. Damages, &c, and it 


was urged, that J. was not liable; for by the Reverſal there is no Judgmentin the inferior Court againſt 


B. and took a Difference where the Judgment of the inftrior Court is affirmed, and were reverſed, 
2 Jones 96. adjornatur. 


Cro. Jac. If A. brings a Writ of Error upon a Judgment obtained againſt him, 
42. according to the 3 Fac. 1. c. 8. B. enters into a Recognizance, conditioned 
Aufien and that A. ſhall proſecute his Writ of Error with Effect, and if Judgment ſhall 
Ren th. be affirmed, that he ſhall pay the Condemnation, Sic. and after the Judg- 
— Argu- ment is affirmed, B. cannot render A. the Principal, for this Manucaprtion 


HE, is not to render the Body, but to pay the Debt. 
M | 
* i 4 8. C. and S. P. adjudged per totam Curiam. * 


* »Tis now the known ind eftabliſhed Doctrine. 


Rol. Abr. If Judgment be affirmed upon a Writ of Error in the Exchequer-Cham- 
335. ber, (d) no Execution ſhall go againſt the Bail in the Original Action for 


638. an. the Coſts occafione Dilationis Executionis, and the Party might bave com- 


adjudged, pelled the Defendant in Error to put in Bail, purſuant to the Statute 
Noy 18. 3 Fac. 1. c. 8. | 

Cro. El. 587. 

(4) In a Scire facias upon a Recognizance againſt Bail, the Defendant pleaded a Writ of Error krogght 
by the Principal; and per Cur', This is no Plea, for the Writ of Error upon the principal Judgment 
doth not affect the Recognizance : But per Holt Ch. Juſt. I ny known an Attachment againſt a Town: 


Clerk for proceeding in an inferior Court after a Writ of Error here; but I never toak it to be right; 
Comb. 295. || 


Where Error is brought, the Court, on Motion, will tay Procoedings againſt the Bail, on Terms, 
according to the Nature of the Caſe; i. e. if they are in Time to ſurrender the Principal, on engaging 


to pay Debt and Coſts, or ſurrender, within a ſpecific Time, after Afirmance, If too late to ſurrender, 


then on engaging to pay Debt and Coſts, within @ limited Time, after Affirmance, if the Judgthebr 
Mall be atirmed. 


In Debt on a Bond in C. B. and Judgment for the Plaintiff, Error was 
N brought in B. K. and Bail put in according to the Statute, and ſudgment 
Page 213 b affirmed thereupon, Etror was brought in (e) Parliament, and the Clerk 
Salk. 97. pl. of the Errors refuſed to allow the Writ, unleſs the Party would give 
2. Tully and | 
Richardſon. 2 Ld. Raym. 840. 7 Mod. 120. 8 Mod. 79. (e) Yide 2 Bulſt. 162. That one in 
Execution is not to be bailed an bringing a Writ of Error in Parliament, becauſe of the Uncertainty 
how long the Parliament may continue, | 5 
I 


A new 
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Ball in Civil-Caufes. 


a new Recognizance. It was objected, that it was not required by 
3 Jac. 1. c. 8. But per Cur”, The firſt Recognizance does not include Pay- 
ment of Coſts to be aſſeſſed in the Houſe of Lords, and theſe Coſts ought 
to be paid, and therefore a new Recognizance ought to be given within 
the Intent of the Statute; and it is not the Buſineſs of this Court to ex- 
amine whether Bail was put in upon the firſt Writ, for the Want of that 
does not hinder the Proceſs of the Writ of Error, but only makes it no 


. 


8 * i. 5 Was! — 
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Super ſedeas. > 


If there is a Judgment in B. R. and the Defendant is taken in Execution, 8 Jag. 
and after brings Error in the Exchequer-Chamber, and the Record is re- 108. 
moved, he () cannot be bailed in B. R. becauſe there is no Record there, Cro. Eliz. 


nor can he be bailed in the Exchequet-Chamber, for they ove Authority 7 pe ts 


only to affirm or reverſe the Judgment. of B. R. every 


x? | na e: Wall | * Attorney who 
ſhall ſue out any Writ of Error on any Judgment of this Court, returnable in the Exchequer-Cham- 
ber, ſhall forthwith allow ſoch Writ of Error with the Clerk of the Errors of this Court for the Time 
being ; and in Caſe where Special Bail ſhall be required, if the Plaintiff upon ſuch Writ of Error do 
not within four Days after Allowance thereof put in Special Bail thereon, the Plaintiff in the Action 
may proceed to take out Execution notwithſtanding ſuch Writ of Error; and where Special Bail is put 
in, the Plaintiff or his Attorney muſt forthwith give Notice thereof to the Defendant in Error, or his 
Attorney ; and if the Defendant in Error do not except againſt ſuch Bail within twenty Days after 
ſuch Notice given, ſuch Bail ſhall be allowed — By a Rule in C. B. Mich. 6 Geo. 2. in all Caſes 
where Bail ſhail be filed on Writs of Error, ſuch Bail ſhall be perfected within four Days after Ex- 


ception taken thereto ; or in Default thereof, the Clerk of the Errors of this Court thall Nenpros ſuch 
Writ of Error, * | | | 


* The Allowance of a Writ of Error, before Execution, is, of itſelf, a Super/edeas to Execution; 
and I conceive the Court would ſet aſide the Execution, if executed after Allowance of a Writ of Error, 
though there was not any Notice given: The Intent of Notice is, to ſubject the Attorney for the De- 
fendant in Etror, to an Attachment, if he ſhould dare, after Notice, to levy an Execution. 


Upon a Writ of Error of a Judgment in Ireland, the Record being re- palm. 286. 
moved in B. R. the Court took Bail here, and ſent Directions to have the 
Defendant ſet at Liberty there. | 


7. Common Bail, in what Caſes neceſſary. 


The filing of common Bail is neceſſary, that it may appear that the Court But where the 


had Conuzance of the Cauſe. Want of it is 


Error, wide Title Error, and Hob. 264. 


If a Priſoner be diſcharged for Want of —_ declared againſt within (c) /ideSalk. 98. 
two Terms, or upon Nonproſſing the Plaintiff, or if he ſurrender himſelf pl. 5. and the 
in Diſcharge of his Bail, and is not charged within two Terms; in all theſe Stat. 6.0985» 
Caſes he muſt file common Bail, that it may appear by the Acts of the, © 


Court that he was actually in Court when diſcharged, (ol Forde 


three Terms. Cro. Jac. 620. 


By the Rules of B. R. no Attorney ſhall be compelled to appear or file 
common Bail for any Defendant, unleſs ſuch Attorney hath by a Note in 
Writing under his Hand 4 undertaken fo to do, and ſuch Note produced by 
the Plaintiff's Attorney; but if any Attorney hath accepted a Warrant to 
appear for the Defendant, (which Warrant be in no wiſe revoked) or hath 
ſubſcribed the ſame, and do not cauſe Bail to be filed accordingly, ſuch At- 


Sed. gu. If 
the Court, on 
Motion, will 
not compel + 


| an Appear- 
ance on a Parol Undertaking, unleſs in particular Caſes ? 


Vor. I. 3 M torney 
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Ba in Civil Caſes. 


* „ 


6 ') By the 5 torney ſhall be compelled to file common Bail of the (d) proper Term, and 


and M. take a Declaration and plead to the ſarhe, or in Default of pleading, Judgs 
c. 21. f 3- ment may be entred by Default, if Roles for Pleading have been given; 


> thro: for that che Default of the Defendant or his Attorney all not ——y Err 


cauſe an Ap- Plaintiff 's Prejudice. Ja ' 


arance or ns 
—— Bail to be entered or filed within eight Days after the Return of the Proceſs, on Penalty of g J. 
to be paid to the Plaintiff, for which the Court ſhall immediately award Judgment, and the Plainti&- 
may take out Execution, ide 5 Mod. 392. + "—y | 


+ But this bein before the Statute requiring an Oath of the Debt, and ſpeaking of an Ae, Bu. 
If chat Part of the Clauſe is not virtually repealed, and whether, now, we are not tobe governed by 


5 Geo. 2. c. 27.? arid vide alſo 12 Geo, 1. c. 29. If Defendant does not appear, Plaintiff may enter 
a common Appearance. 


Page 214 In an Action upon a Replevin Bond, common Bail ſhall be filed. 
| Salk. 99. pl. 8. Carth. 519, Holt 127. pl. 1. 12 Mod. 320, 380. 


2 Show. ws | A Judgment in Ejectment againſt the caſual Ejector is erroneous, unleſs 


os 2 a Latitat was ſued out, and common Bail filed for him “. | 
ment »Qually 5 | 
ſet aſide, * This is not, now, Law. If judgment goes againſt the cafual Ejector, there is not 


any Defendant in Court, to bring Error. It the Tenant, or Landlord, appears, he enters into the 
common Rule to confeſs Leaſe, Entry and Ouſter, and inſtantly pleads the general INue. The De- 
claration in Ejectment is in the Nature of Proceſs only. 


— * EY ” 


— — 


(C) There Bail ſhall be ſaid to be put in regu⸗ 
larly ; And herein, 


1. Of the Manner of putting in, excepting to, and juſtifying 
| Bail. | 


Y the printed Rules of the Courts, every Attorney who ſhall appear 
Salk. 98. for any Defendant in any Actlon in which Special Bail is not required, 
6 Mod. 24, {hall duly file common Bail for ſuch Defendant, of the Term of which he 
25. appears (a) and give Notice thereof to the Plaintiff or his Attorney; and 
(a) At the where Special Bail is required and put in (b) de Bene efſe, before any 
3 Judge or Commiſſioner on a Cepi Corpus, the Defendant's Attorney ſhall 
Days without forthwith give Notice thereof in Writing to the Plaintiff or his Attorney, 
any Excep- and of the Names of ſuch Bail, with their Additions and Places of Habita- 
tion, the Bail tion; and if no Exception be taken to ſuch Bail, and entred in the Judge's 
_ bat ir Book within (c) twenty Days after ſuch Notice, then upon Oath thereof 
the Defen. made, for which no Fee is to be taken, ſuch Bail ſhall be filed; and if Spe- 
dant _ cial Bail ſhall be put in before any Judge de bene eſſe, on any Writ of Habeas 
and give No- Corpus or Certiorari, and no Rule for better Bail, or Exception taken, or 
2 3 entred in the Judge's Book, againſt the Bail ſo put in, within twenty- 
dant's Attor. Eight Days after putting in ſuch Bail, then ſuch Bail ſhall be filed by the 
ney muſt Defendant's Attorney after the End of the ſaid twenty-eight Days. 
bring up the | | 
Bail picce, and the Bail muſt juſtify in Court; and note, That in the Common Pleas: the Bail-piere . 
mains with the Filazer till the twenty Days are expired; but in the King's Bench it is left with the 
Hicke becauſe Judges of that Court determine all Matters relating to their Priſoners. Aud for the 
ifference of the Manner of taking Bail, and the Form of the Recognizance in each Court, widt Cro. 
Jac. 449, 645. Cro. Car. 481. 2 Bulſt: 232. Rol. Rep. 387. 2 Show. 335. pl. 345. 2 Salk: 
$64. pl. 4. () The like Time to except where the Plaintiff puts in Bail upon bringing a Writ of 
Error. Salk. 98. (c) No Notice neceſſary by the modern Practice, but Plaintiff's Attorney is obliged 
te ſearch the Clerk of the Bail's Office. | 


+ | | AF * 


L 


— — 


Bat in Civil Cauſes. 

It is ſaid, That after Exceprion to Bail there is no ſet Time to juſtify or „ Mod: 24, 
exchange them for better, but it #vuſt be in convenient Time . Yes Salk. 974 
5 | 9. 17 Mod. 
25 Pore -2 Barnes 60, 84 N s Rule 3 and 4 Geo. 3. in C. B. If ſpecial Bail pur 
in by Defendant be excepted to, the Defendant ſhall perfect his Bail within fout Days after ſuch Ex- 


ception taken, in Default whereof the Plaintiff may proceed upon the Bail-Boud : Ant if inſufficient 
Bail be put in ſeveral Times, the Coort will order Execution, Pareſt. 50. 7 | 


In B. R. If Notice of Exception is in Term, Bail muſt juftify in four Days, or add 'others that 
will . IF Exception and Notice be in Vacation, Juſtification to be the fir Day of next Term. 
E. 5 Geo. 2+ 


+ If Notice of Exception in Vacation, Juſtification to be on firſt Day of Term, as in B. R. 


If the Plaintiff accepts the Bail, he may take away the Bail-piece from 
the Judge's Chamber, and file irfor his own Expedition; but — twenty 
Days then it becomes abſolute, and the Defendant takes it away and files it. 


2. To what Time it fhall have Relation. 


In B. R. though the Bail of the Defendant be taken and entred the laſt Rol. Abr. 
Day of the Term, and the Bill be put in at any Time the ſame Term, this 333. 
is well enough by the Courſe of the King's Bench; though in Strictneſs of Hob. 70. 
Law the Defendant is anſwerable but from the Time of putting in Bail as 8. E * 
in Cuſt odia Mareſchalli, and not before ]. ä Cro.Jac. 384. 


a r $ C. g- 
ed ; becauſe the Bill, when ſoever filed, hath Relation to the firſt Day of the Term. 


A Bill is ſeldom filed, unleſs where Judgment goes by Default, and a Writ of Error is brought, 
unleſs filed for the Purpoſe of amending by it in either Caſe, if the Cauſe of Action accrues in Ferm, 
the Bill mould be of a particular Day, fubſequeat to the Cauſe, and it would be the beſt Way, where 
Bail is put in on the laſt Day of the Term, to make the Bill of thar Day, | 5 


* If in Trover commenced in Hilary Term, the Converſion is alledged to page 21g 
be the 3d of February in the ſame Term, and Bail is filed the laſt Day of the v 
Term, yet this is well enough, for the Action ſhall not be ſaid to be de- Hodges, 
pending until the Bill is filed “. : 5 3 ® ſow ako Bit 
| ſhould be of a particular Day ſubſequent to the 3d of Febraary. 


Bail is put in one Term, and new Jail is added the next Term after; Salk. 105. 
and the Queſtion was, If this ſhould be Bail of the firſt Term, or only of N- 72. 
the Term when added; about which the Clerks differed ; but the Court 
was of Opinion, That it was only Bail ef that Term when the additional 
Bail was put in, for they faid it was not Bail til (4) compleated and ac- () It ſeems 
cepted, and making the additional Bail to be Bail of the firſt Term, might now to be the 
do a (c) Wrong to a third Perſon, who might be a Purchaſer after the firſt, COS. 
and before the additional Bail was put in. FD | wed * 
1 | IT | cho bs 2 ken before or 
upon the Continuanee Day ſhall de u Bail, and flled =p wg Robo ind every Bail taken after 
the Continuance Day ſhall be a Bail, aud filed of the ſubſequent Term, and not otherwiſe: But where 
any new Hail is added to any other, but ſo as aforeſaid taken on or before the Contingance Day, the 
329 ſhall be Far _ filed as of that Term in which the Bail was firſt put in. (+) For this u Cto: 
ac. 449. 2 Salk, 504. | walks "0796 Ah | 


* 
. 


Ci 
+. of 


2. Where a different Action is proſecuted from that to which the Bail 
was given. 


If there be an Original and Capias in one County, and Bail thereupon 3 Lev. 235. 
filed, and the Plaintiff after declares in another County, and thereupon — . 2 
| , n 


| Bail in Civil Cauſes; 


EPs. obtains Judgment, by this Variation che Bail are Ig and not liable 
_— 2 to the Damages upon this Declaration. | 13 


Prothon ota- 


ries, though by the Courſe of the Court — Plaintiff 3 declare in another County, and the Jude 
ment would be good. 


This relates to brad in 0. p. or B. R. by Original: but if the Proceeding was in B. R. 
by Bill of Middle/ex or Latitar, the Bail would not be diſcharged for ſuch Variation, 


If A. arreſts B. in an Action of 201. and Bail is put in 1 aide 
2 Show. 335. afterwards A. delivers two Declarations, one for 2001. and another for 


pl 8 500 J. the Bail ſhall be only liable for the 2001. + 


eſolved on 


Motion; but 
how far the Bill have been held liable in other Actions at the Suit of the ſame or other Perſons, vide Cro. 


Jac. 449, 451. Stile 464. 2 Sid. 163. 2 Jones 188. Mod. 16, 8 Mod 188. Comyns 75. ph 48. 
556. pl 235. 10 Mod. 24, 44, 153, 270, 280. 2 Stra. 922. 2 Barnard. X. R. 44 ö 


+ By Rule of F. 5. G. 2. B. R. the Bail are only liable for the Sum ſworn to and indorſed on the 
Writ and Coſts, though the Plaintiff by his judgment recovers 7 more. Ste Stra. 922. a Caſe in Hil. 
0 , 


5 G. 2. which proba 5 induced the Court to make the Rule of F. 5 G. 2. 
Salk. 102. A. brings a Bill of Middleſex, with an Acetiam for 401. and recovered 
pl. 16. 1001. and the Court held, that the Bail ſhould not be liable for more thad 


the Acetiam, which was the Meaſure of his Undertaking : And per Holt 
Ch. Juſt. He is not liable at all, for his Recognizance is to anſwer the Con- 
demnationg and ſince that cannot be, he is bound to nothing; and Clerk, 
Secondary, affirmed, That there was a Rule of Court, that where the 
Plaintiff recovers a greater Sum than is laid 1 in the Action, the Bail ſhall 


t That not be chargeable in Ita adlione . 


Doctrine is 
now over- ruled. Bail are liable for any leſſer Sum than marked on the Proceſs, but not for more than 


the Sum ſworn to and Coſts. Stra. 922. 


4- What Defe& or Irregularity may be amended. 


If Bail in Debt is entered in this 274 viz. ſub pana executionis in ad- 

FO Judicatione executionis, where it ought to have been ſub pana condemnationis, 
Page 216 (e) yet it * ſhall ſtand as well for the Judgment, as for the Execution; ad- 
Cro. Jac. 272, juiiged upon a Writ of Error, and it was ordered to be amended, and made 


(e) For Bail ſub pana executionis Judicii, as well as for the Execution. 
cannot be ta- . 
ken for Part, viz. the Execution, and not the Judgment, no more than for Part of the Debt. Bulſt 107, 


Latch. 182. If two are arreſted on a Latitat, and one puts in Bail in Michaelmas 
_ _ Term, and the other of the Term ſubſequent, the Court will allow the Bail 
ride Cro. put in on the Michaelmas Term to be filed as put in of the ſubſequent 
Eliz. 459. Term; for otherwiſe it would be Error to proceed in a joint Action on Bail 
t in at different Terms. 
6 Mod. zog. IF a Writ be taken out in the Name of A. and the Officer takes a Bail- 
ber Cur®, Ben- Bond to appear at the Suit of B. and after there is a Reddidit ſe, by the 
*. e ſame Name; though this be vitium Scriptoris in not making the Bail- Bond 
ſex, vids according to the Writ, yet it cannot be amended, for the Bail muſt be a ac- 


Title Amend- cording to the Bail-Bond, and not according to the Writ. 
nent. 
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deliveribg the Defendant to Bail being of 
Record, intitles the Plaintiff to a Scire facias, when it appears that 
the Defendant has not ſatisfied the rey z hence it appears, that there 


muſt be = (e) Copies returned againſt che Principal before the Scire facies (,) 
is to iſſue I the Bail. *S | 11% pal | te (4 Rol. Abr. 


Un A& of the Court in 


| 5 2 22.333. 


Cre. Eis. 39.  Goldſb. 174. - But this is reſolved and admitted in fb many Books, that it ſeem: need 
leſs to cite them. Fide 1 - 225, That it muſt iſſue and be returned, but may be filed at an 


Times 
after ;—and that it muſt be awarded within the Year, elſe not till a Scire facias againſt the Pri al. - 


2 Jones 96.——And Norte, That ny Ol 


as ad Satisfaciendum to warrant a Scire facias againſt Bail, muſt 
have ſeven Days at the leaſt excluſive 


Return, ide 2 Salk. 602. pl. 12. 


2 Ld. Raym. 1176, That there ought to be eight Days between 
the Tye and Return. | gat to be eight Days between | 


But though on the Retupn of the Copies the Plaintiff is intitled to a Sire ,. 107, 
facias, and the Recognizance in Strictneſs is forfeited, yet if the Defendant pi. * ; 
render himſelf at any Time before, or on the Day of the Return of the And for the 


| ſecond Scire facias againſt the Bail, where two Nibils are returned, or on general Un- 


or before the Day of the Return of the firſt (5) Scire facias, where a —_ 
Scire fect is returned ſedente Curia, and Notice of ſuch Render is given to che Ball mae 


| the Bail 
the Plaintiff or his Attorney, the Bail ſhall be diſcharged*, | briog in the 
wide Rol. Abr. 333, — 


$50. pl. 1156. 2 Rol. Rep. 367, 382. Leon. 58. Godb. 339. Lit. Rep. 194. 
425. Jones 139. 6 Mod. 238, 239.1 (3) 
muſt be between the 7e and Return, wide Cro. Eliz. 738. 2 Salk, 599. pl. 7. and Title Scire facias. 


® This is ex gratia, not ex debits Inftit. 


t The common Books of Practice contain almoſt every poſſible Caſe on this Subject and Full nue; 
tions, without referring to ſuch a Multitude of Caſes, a ; 


If an Adtion of Debt be brought on the Recognizance, if the De- 2 Rol. Abr. 


fendant renders himſelf in Cuſtody within eight Days in full Term after 6, 897, 
the Day of the Return of the Proceſs againſt 


Bail -- Jones 29. 
| the they ſhall be diſ- Winch, 62 
charged. S* Godb. 
| : Raym _ 
x . 4+ 
2 Show. 77, Salk. 101. pl. 13. 2 Salk. 600. pl. 10. Carth. 515. 6 Mod. 132. 8 Mod. 340. 


11 Mod. 2, 253. 12 Mod. 650. Ld. Raym. 156, 157, 721. 3 Salk. 56. pl. 8. 
* If the Defendant dies (c) before the (d) Return of a Capias ad Satiifa- * Page 217 
ciendum againſt him, his Bail pleading the ſame may be diſcharged. | 
g Rol. Abr. 


336. Jones 88 Jac. 97. Moor 432. Vid, pl. 609. 775. pl. 1073. Poph. 186. Hut. 47. 


Stile 324. 2 28. 8. P. (e) They may plead that the Principal died before any Judgment againſt 
him, becauſe they cannot have a Writ of Error to reverſe that Judgment. Cro. Eliz. 199. adjudged, 


But 2 Leon. 101. the whole Court, except Fray, inclined otherwiſe, And wide Godb. 377. Rol. 
Abr. 742. 2 Mod. 308. (4) But if he dies after the Return of the Capias, this will not excuſe the 
Bail. Rol. Abr. 336. —— And where the Defendant pleaded that the Principal died before the Scire 
Facias brought, and without more, it was adjudged no good Plea, Cro, Jac. 163. Hutt. 47. 


Vids Cro. idiz. 597. Cro. Jac, 165. 
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| twixt the Tee and the Return thereof i and every ſuch Capia is 
to be delivered and left with the Sheriff, to whom it is directed, four Days excluſive at leaſt before tha 


$34- Cro. Jac, 109, 165. 2 Brownl, 76. Cro. Eliz. 738. 3 Bulſt. 182. Moor | 
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| Vail in Cipft Cauſes: 
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52. 8. C. by * 


— 1 —＋ w em | bei an 
dect Bek., best 108 dersbsd, Ea Ale act er 


tiff according 
1 eight Days Warning was give 


A 


and there is po Realqn that ar 
Da fa Vefrndang gayes Tydgement with ntilia certain 


y 7 - 4 . - x 
2 ePlaint) ma Wit di duch Stay of, Execution, ſue forth 
2 ;Ho F 44 bel adden © the berik of the Cgunty where. the Action is 
0 Bat and returnable before the Day, to make out a Tefatum againſt the 
Defendant 3 but no ſuch Capias ad Setisfaciendum hall be. ſued forth to war- 


(a) Where rant a Scire facias againſt the Ball, (a) becauſe it is to the Prejudice of 3 
there, was a third Perſon. 2 9 160: RAS ucts 8 17 1: 0:17 2 8 — Nr 1 8 . p? = ö 

Contrivance TIES LL EL — 1} n N 1 | ; | N A2 
between the Plaintiff and the Principal to free and diſcharge the Principal, and to charge the Bail, 
wide Bullt, 43. Ka Ce ery PT r i ponent” 


: 


If the Plaintiff does not declare againſt the Principal within two Terms 


S. g8. pt, fler Bail pur ig, the Bail will be diſcharged, as likewiſe the Principal on 
5. 99. © © filpg common Bail. n aka 
Comb. 295 * 


\ Med) 474. g's Bur if after Bail put in, and before the Plaintiff hath declared, the 
adjudged be- Defendant obtains an Injunction, and this is continued for ſeveral Terms, 
tween De, and after diſſolved, and the Plaintiff ſoon after declares and gets Judgment, 
and Dawſon. and brings a Scire facias againſt the Bail, they Cannot plead that no Decla- 
why 3:5” ration was delivered or filed againſt the Principal within two Terms after 
3 Will. Rep. the Action commenoed and Bail entred, for there was no Default in the 
6. Plaintiff that he did not declare ſooner. e eee nyt ee £51 
0 | J 2 
Salk. 89. pl. F. S. acted as Attorney for the Plaintiff in the original Action, and after 
11. 402. pl. Judgment in that Action took out a Scire facias, and proceeded to Judg- 


1 3. went againſt the Bail without any new or ſecond Warrant; on a Writ of 


3 Salk. 369. Error, as well of the principal Judgment, as upon that againſt the Bail, the 


pl. 6. Court held, That any Body might have taken out the Scire facias; but as 
1 1% to the further Proceedings they were irregular, the Attorney's Authority 


Bur. and gi. determining with the firſt Judgment, and therefore reverſed the Judgment. 
wo "ord von het 2113 a | 

ed, and ſaid by the Chief Juſtice, that upon this Writ of Error the Record of the Judgment againſt 
the Principal ought not to have been certified, Carth. 447. S. C. and only ſaid, That the Writ of 
Error was quaſhed uoad all that related to the principal Judgment. 5 Mod, 397. S. C. ſaid in gene- 
ral that it was quaſhed. And vide Stile 174. Cro. Car. 481. Jones 396. Nl. Abr. 749. 


Cro. Car. If Judgment be given againſt the Principal, and after, upon a Scire 
300. facias againſt the Bail, Judgment be alſo given againſt them, theſe Judg- 
* ments are ſeveral, and they ſhall not join in a Writ of Error no more than 
8. C. — Tenant for Life, and he in Reverſion, or the Tenant and Vouchee, may 
ed between Join. ä 

Lancaſter and hos | 

. Keyleigh. - Hob. 72. Cro. Jac. 384. Rol. Rep. 294. Cro. Car. 408, 574. Jones 360. Bulft, 
125. Lit. Rep. 93. Lev. 137. Com. 108. S. P. 1 8 | 


* Page218 ® If the Condition of a Recognizance be, that the Principal ſhall ſur- 
Skin. 100. Fender himſelf, or pay the Money; and the Breach aſſigned is, That he 
pl, 16. ad- 4 | hath 


Bol. an © Coulee; 


ah 
Ai. 1 
P tt 


8 not 3 himſelf this is 0 for he might have) pd judged. 25 


the Money, and then the Condition i N not broken. IQ eins VL, ” ** % 


plead Payment by the Principal, and how ſuch Plea is to us? \ 
212. 223 dei e the k. a not Stile , * yg. LL BY, 


—5 5 — 22 75 e ene mo 5 1 1 mY = 


was forfeited, by ſuing out the feſt Scire facias. yo ech Weg, if the- Faymert 
had been really made, the Bail wy oak have moved 4 15 n , on N of Coſts incurred 
nnn e pit 10 35! nv & Qi 55 55 1 
Winne es een eee wich wm WU nad (0 0 W 
But if iy joint Afton * two, J. S. — 2 — 7. und Sew. 1 
there is Judgment againſt the Principals,'in- a'Sc 7 5. 


enk 1 
Bail, it is ſufficient to alledge, that the n — ＋ n 1 
dee Wee: den K A eder beg B94. kr. r. Rr baye 2; — OY 
Pi 

A. ind . are Bail ta an Action in B. R. where Judgment 1s "= . 
againſt the Principal, who brings a Writ of Error in the Excbeguer- Chamber, 334» 335. 


2 which the Bail bring in the Frincipal or the Principal fenders Moor 5 953. 
— to Priſon ; though the Recoveror cannot pray him in Execution, pl. 1165. 
nor can the Court put him id Execution, becauſe the Writ of Errer is a Cro. Jae. 
Superſedeas to it; yet this is a good Piſcharge of the Bail, for the Marſhal 4A 
ought to keep him in Priſon as a Pledge till the ent be affirmed or Rol. K wi | 
2 as he does upon meſne Proceſs for Wen of Bail. pr 


Mod. 87. Ld. Raym. 156, 157, 721. 2 Ld, R I 7 
= 79s Mol 130, 'o7 196, 8 281, vie 0 io u, 4 1 2 $ bn file 
11M 515 * 3. 9 4 28 219, 3572 423, 5597 $3, 601 650. Will. 
555 45 Gam; Ke „ 554: + pl 234 $56 pl 23575735 &, +, Barnes 46.47, 52, 56, 
62 7 1 oy Ford. 2, 66, 79, 91, Ny. Stra, 419, 443, 520. 2 Stra. 717, 781, 872, 
275 Barn B. 373 98. 


arefl, 77, Latch, » 332, 
Poph. 186, 8. 8 Ses z Salk, 56, 8 e 6 Mod, 231. ae ire 3 ds 331 332 Noy 82 


If the Principal ſurrenders himſelf, or the Bail r him, u this ; 
diſcharge the Bail, and may be (5) pleaded to . n but il Rel Abe. 337 
Surrender or Reader are not ſufficient, unleſs. the Plaintiff or his Attorney Leon. 58. 

have (c) Notice of it; and this is required, that the Plantiff may, if he? b) viſt. 269, 


pleaſes, charge him in Execution; alſo, that he may not be at any further — 
Trouble or Charge in proceeding againſt the Bail. e eee 


cution, and a 
Committitur entered, yet after two Scire faciess returned, and Jud 3 thereupon, the Court would 
not ſet it aſide on Motion, for the Bail ought to have pleaded it. 120, — So where the Principal 
ſurrendered himſelf before the Return of the Capiar, yet the Plaintiff having had no Notice, and there 
being no Diſcharge of the Bail- piece, or Exoneratur entered ; and the Plaintiff having proceeded to 
Judgment againſt the Bail, the Court would not relieve them on Motion, but put them to their Audita 
Querela. Salk. 101. pl. 14. (c) But if through want of Notice he is at further Charge againft 
the Bail, that ſhall not vitiate the Surrender ; dat yet the Bail ſhall not be delivered till they pay ſuch 


Charges. 6 Mod. 238, 1 
If A. ſues B. in three Actions, and 3 B. puts in "7 era Bails, the $alk- 98. 
* Plaintiff recovers in all, and the Defendant renders himſelf, on which one 3 Jer Ga, 
of the Bail only enters an Exoneratur ; though the Rendring i is a Diſcharge 
in Poſſe as to all, yet it is not (d) compleat and actual as to all, till an Ex- 
4) Where 
oneratur entred upon all, after a Sur- 
render at a 


Judge's Chamber the Principal eſcaped from the Tipſtaft. 6 Mod. 238, 239. Farell. 77. 


If 


* 4 wa __ 1 as 55 


1000 Bail in Civil Cauſes. 85 

4 5 | —— * 1 y — — — — FITS a. — = 
ﬀ If the Bail plead a Render of the Principal, they (a) muſt conclude their 
. Plea prout patet per recordum ; for this is not to be tried per Pais, but by 
'c. the Record. KF 2.5 1 | r 175 
Hob. 210. 


Moor 888. pl. 1249. Keb. 761, 815. 8. P. adjudged. Sid. 216. dubitatur, and ſaid there were 
Precedents both ways; but vide Lev. 211. 2 Keb. 189, 206. Like Point adjudged. (a) So if in a 
Scire facias againſt Bail upon a Writ of Error, according to the Statute of 3 Jac. 1. c. 8, they plead the 
Plaintiff proſecuted the Writ of Error with Effect, and thereupon the Judgment was reverſed, they muſt . 
conclude prout pate per recerdum, Raym. o. tags 


* * Alſoin pleading a Render of the Principal, the Bail muſt ſay quod vent, 
1 Bic in (5) Curia & in (c) eadem Curia reddidit ſe & per eandem Curiam com- 
miſſus fuit; but it being here laid to be done the ad of February, (bei 
3 Bulſt. 192. uy: r . ng 
Poph. 186, Candlemas-Day, and fo dies non Juridicus) it judicially appears there could 
Rol. Rep. be no Court that Day, and ſo the Render and Commitment void. - | 
8 C. 23d 8. P. admitted per Cur, ibo“ it is ſaid g adbuc remand in Cuftod”, Ec. for if in Priſon with- 
out Render or Commitment, it is not material. (/) Via. Stile 330, 331. le) The Render muſt | 
made in that Court where the Record is at the Time, Cro. Jac. 99. Rol. Abr. 334. | * 


In a Scire facias againſt Bail, they cannot plead that the Plaintiff hath 
pl. — ad- arreſted the Principal in the Stannery Court, per quod they could not have 
his Body, for they might have removed him by Habeas Corpus. At 
So jm a Scire facias againſt Bail, they cannot plead that beſore the Return 
z Jonn 75. of the ſecond Scire facias the Plaintiff proſecuted a Teftatum Capias againſt 
2 Lev, 195, the Principal, directed to the Sheriff of, Sc. who took the Principal in 
Cro. Jac. 320. Execution upon the ſaid Judgment, & adbuc habet & detinet, for the Res 
Rol. x - cognizance was forfeited before.“ > 
897. 2 Will. | 
Rep. 542. Caſ. 175. Comyns 554. pl. 232. Ld. Raym. 156. 3 Salk. 56. Carth. 515. 2 Stra. 
717. 6 Mod. 231. 2 Ld. Raym. 1097, 1117, 1452, 1467. 8 Mod. 31. and the Authorities in the 
preceding Page to pl. 3. Vent. 314, 315. S. C. Fide 1 Ann. c. 6. Vide Title Andita Dnerela, Letter 
(B). Bankrupt's Bill (who obtains his Certificate pending the Action) diſcharged, if obtained before 
they are fixed ; liable if not till after, Bur. Rep. 244, 245. How a Soldier's Bail may ſurrender him 
in their own Diſcharge. Id. 339. Bail ſhall have Time to ſurrender their Principal, after a Writ of 
Error brought by him: But upon different Terms, according to different Circumſtances, id. 340. 
Where the Scire fecias is irregular, for Want of an Exoneretur being actually entered. IL. 4090. 
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Thie is StriQneſs of Law, yo: the Court, ex gratie, would have permitted the Bail to have ſurren- 
dered the Principal, before the Return of the Scire facias, See ante. | 


Bail in Criminal Cauſes. 


AIL in Criminal Cauſes is regularly to be allowed in all ſuch 
Caſes wherein it ſeems doubtful, whether the Perſon accuſed be 
guilty of the Offence or not; in which Caſe, according to ano- 

ther general Rule, it may be allowed and taken by that Perſon 

z Hawk. P. C. who has Cognizance of the Crime, and therefore being Judge of the Of. 

93+, fence, may, if he thinks fit, bail the Offender. | 

= (A) In 


2 Inf. 189. 
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104 In what # Cates ſt is nutte by d | Sheriff.” 0. 
() Where by a Juſtice of the Peace. aan. 
- (C) Where by Juſtices ot Saol⸗Delſvery. 223. 1 
(D) Where by the Court of King's Bench. 223. 
(E) Where by the other Courts of Weſtminſter, 226. 
(F) (bat thall be taln to be ſufficient Ball. 226, tak 
(G) The Offence-of taking-inluicient- Ball. 227. 
(H) The Offence ok granting it e it” ought 10 be 
denſed, 227. 
(1) The Offence of denying, delaying 01 obſtruting k, 
where it ought to be granted. 228. 
(K) In what Fozm it is to be taken. 230. 
(L) What ſhall fozfeit the Recognizance, 231. 


e * 


5 In what Caſes it is grantable wy a 
__ Sheriff, 


Y the Common Law, m— to ſome Opinions, — Sherif withoot Vide Hawk. 
any Writ might ex Officio, as (a) principal Conſervator of the Peace, P. C. 93. M 
bail any Perſon arreſted on Suſpicion of Felony; and it is certain, that by (a) That a 


+4 


- ® Page220 


the Common Law, he (+) might bail any Perſon who was indicted before 2 . 
him at his Torn for Felony, or any other Crime that is bailable. *'* --Pownr, wide 
C. 93. And how far this Power is taken away by thoſe Statutes which i uſtices 8 


admit Perſons to Bail on an Accuſation of Felony, and particular preſcribe i in what Manner they ſhall 
do it, vide Bidem 93, (6) But this Power is now taken away 


y 1 EF, 4+ c. 2, by which it is enacted, 
That the Sheriff ſhall not proceed on ſuch Inditment, but ſhall remove it to the next Seſſions 
Peace. H. P. C. 106. 2 Hawk. P. C. 93. | * 


Alſo Bail is grantable by a Sheriff by Virtue of the followi Writs. Co. Bail and 
1. By that of Odio & Atia, by which a Perſon committed for the Death of ns | 
a Man, might on an Inqueſt taken by the Sheriff, if he were found to have © 22 k. p. 
done the Fact by Miſadventure, or /e Defendendo, be mainprized by twelve 0 = wk. r. 
Men, upon the Writ de Ponendo i in Ballium; but this Writ ſeems obſolete Hawk. P. 
at this Day. C. 76. 

2dly, By Writ of Mainprize, which of late has been diſuſed, but ſeems Regiſter 269. 
ſill in Force, and may be brought by Perſons bailable, as thoſe who are H. P. C. 103, 
impriſoned for a flight Suſpicion of Felony, or indicted of Larceny, be- 184 
fore the Steward of a Leet, or of a Treſpaſs before Juſtices of the Se 19 
Peace, Sc. 9 

3dly, That of Homine Replegiando, whereon if % return chat the Plaintiff F. N. B. 66. 
is eſloigned, he may by Capias of Withernam impriſon the Defendant, whe- Regiſter 78, 


ther he be a Peer or Commoner, till the Plaintiff ſhall be replevied. 72 rs Head 
0 rits. 


Yor k---— 20 | By 
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Bail in Civil Cauſes. 

Latch 149+ Tf the Bail plead a Render of the Principal, they (a) muſt conelude their 
my; Ne . Plea prout patet per recordum ; for this is not to be tried per Pais, but by 
setze Record. * . 5 
Hob, 210ũ. ; e _ n | | ES 
Moor 888. pl. 1249. Keb. 761, 815. S. P. adjudged. Sid. 216. dabitatur, and ſaid there were 
Precedents both ways; but wide Lev. 211. 2 Keb. 189, 206. Like Point adjudged, (a) So if in a 
Scire facias a ainſt Bail upon a Writ of Error, according to the Statute of 3 Jac. 1. c. 8, they plead the 
Plaintiff proſecuted the Writ of Error with Effect, and upon the Judgment was reverſed, they muſt 
conclude prout patet per recordum. Raym. 50. . | 


on * Alſoin pleading a Render of the Principal, the Bail muſt ſay'gued vente. | 
N Bic in (b) Curia & in (c) eadem Curia reddidit ſe & per eandem Curiam com- 
miſſus fuit ; but it being here laid to be done the ad of February, (being 


: 


Bend * Candlemas-Day, and ſo dies non Juridicus) it judicially appears there could 
Rol. Rep. be no Court that Day, and ſo the Render and Commitment void. 
2, 393. 1 | | 
856. = S. P. admitted per Cur, tho? it is ſaid guod adbuc remanct in Cuftod”, c. for if in Priſon with- 
out Render or Commitment, it is not material. () Yide Stile 330, 331. (c)The Render muſt | 


made in that Court where the Record is at the Time. Cro. Jac. 98. Rol. Abr. 334. | P 


Moor 400. In a Scire facias againſt Bail, they cannot plead that the Plaintiff hath; 
Pl. 524. ad- arreſted the Principal in the Stannery Court, per quod they could not have 
nt his Body, for they might have removed him by Habeas Corpus. KT 

So im a Scire facias againſt Bail, they cannot plead that be ſore the Return 


22 * of the ſecond Scire facias the Plaintiff proſecuted a Teſtatum Capias againſt 
2 Lev. 195. the Principal, directed to the Sheriff of, Ge. who took the Principal in 


Cro. Jac. 320. Execution upon the ſaid Judgment, & adbuc habet & detinet, for the Res 
Rol. * cognizance was forfeited before.“ 1 
897. 2 Will. | | 
Rep. 542. Caf. 175, Comyns 554. pl. 232. Ld. Raym. 156. 3 Salk. 56. Carth. 515. 2 Stra. 
717. 6 Mod. 231. 2 Ld. Raym. 1097, 1117, 1452, 1467. 8 Mod. 31. and the Authorities in the 
preceding Page to pl. 3. Vent. 314, 315. S. C. Fide 1 Ann. c. 6. Vide Title Audita Dnerela, Letter 
(B). Bankrupt's Bill (who obtains his Certificate pending the ne) no if obtained before 
they are fixed ; liable if not till after, Bur. Rep. 244, 245. How a Soldier's Bail may ſurrender him 
in their own Diſcharge. Id. 339. Bail ſhall have Time to ſurrender their Principal, after a Writ of 
Error brought by him: But upon different Terms, according to different Circumſtances, id. 340. 
Where the Scire facias is irregular, for Want of an Exoneretur being actually entered. I. 4090. 


Thie is Strictneſs of Law, yet the Court, ex gratia, would have permitted the Bail to have ſurren- 
dered the Principal, before the Return of the Scire faciar. See ante. 


Bail in Criminal Cauſes. 


2 Inf. 189. AIL in Criminal Cauſes is regularly to be allowed in all ſuch 
Caſes wherein it ſeems doubtful, whether the Perſon accuſed be 
guilty of the Offence or not; in which Caſe, according to ano- 

ther general Rule, it may be allowed and taken by that Perſon 

2 Hawk. P. C. who has Cognizance of the Crime, and therefore being Judge of the Of- 


9, fence, may, if he thinks fit, bail the Offender. 


I _— (A) In 
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(A) In what Cales it is gtantable by a Sheriff. 220. 
() Where by a Juſtice of the Peace. aa. 
(O) Where by Juſtices of Gaol-Delvery.” "223. 
D) Where by the Court of King's Bench. 223. 
E) There by the other Courts of Weſtminſter. 226. 
(F). What ſhall be ſatd to be ſufficient Ball. 22% „ 
(G) The Offence of taking inlumclent Bail. 227. 
(H) The Offence of granting it where it ought to be | 
denſed, 227. ago Tad | 3 
(1) The Offence of denying, delaying oz obſtrufing it, 
where it ought to be granted. 228. 2 1 
(K) In what Fozm it is to be taken. 230. 
(L) Chat ſhall fozfeit the Recognirance. 231. 
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In what Caſes it is grantable by a . page 
_ Sheriff, A 


Y the Common Law, according to ſome Opinions, the Sheriff without 4, 2 Hawk. 

any Writ might ex Officio, as (a) principal Conſervator of the Peace, P. C. 93. 
bail any Perſon arreſted on Suſpicion of Felony; and it is certain, that by 2 That a 
the Common Law, he (5) might bail any Perſon who was indicted before 82 1 
him at his Torn for Felony, or any other Crime that is bailable. f 


Power, wide 


f a H k. . 
C. 93. And how far this Power is taken away by thoſe Statutes which im uſtices of [1 2 8 


admit Perfons to Bail on an Accuſation of Felony, and particularly preſcribe in what Manner they ſhall 
do it, vide Bidem 93. (5) But this Power is now taken away by 1 Z. 4. c. 2. by which it is enaQted, 
That the Sheriff ſhall not proceed on ſuch Indictment, but ſhall remove it to the next Seffions of the 
Peace. H. P. C. 106. 2 Hawk. P. C. 93. | | 5 Ks 


Alſo Bail is grantable by a Sheriff by Virtue of the following Writs. Co. Bail and 
1. By that of Odio & Atia, by which a Perſon committed for the Death of Mainprize, + 
a Man, might on an Inqueſt taken by the Sheriff, if he were found to have 11, K. P 
done the Fact by Miſadventure, or /e Defendendo, be mainprized by twelve 0. 5 * 3 
Men, upon the Writ de Ponendo in Ballium; but this Writ ſeems obſolete Hawk, p. 
at this Day. f | 85 3 1E. 96; 
2dly, By Writ of Mainprize, which of late has been diſuſed, but ſeems Regiſler 269. 
ſtill in Force, and may be brought by Perſons bailable, as thoſe who are H. P. C. 103, 
impriſoned for a flight Suſpicion of Felony, or indifted of Larceny, be- 04. 
fore the Steward of a Leet, or of a Treſpaſs before Juſtices of the "yoga 1 
Peace, c. | 0 93. 
34dly, That of Homins Replegiando, whereon if he return that the Plaintiff F. N. B. 66. 
is eſloigned, he may by Capias of Yithernam 1mpriſon the Defendant, whe- Regiſter 78, 


ther he be a Peer or Commoner, till the Plaintiff ſhall be replevied, tx Head 
A rats. 


Vor. | 3 O 5 40 By 
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By Weſtm. 1. cap. 15, it is enacted as followeth z « For as much as 

* (e) Sheriffs and. others, who have taken ang kept in Priſon Per 
40 2 Pass, and sha have 1:50 'by N Ave 
„ were not repleviſable, and have kept in Priſon ſuch as were replevi- 
«« fable, becaueghey wouls gain of gar ee cm 
* vw . . , 3 


for as much as beſgre this Time it was not determined Which Per n 
« were replè fable ahd which not, but only thoſe that were taken For 
the (d):Death of a Man, or by (e] Commandment of the King, ot of 
„ the (7) Juſtices, Ne the gg). Foreſt : Ic is provided, and by, the 
* Pace 221 King commanded, That ſuch Priſoners as before were (5) outlawed, 
"8c 21 4 and they which have ahjufed the Realm, (i) Ptovets, and ſuch asbe taken 
(This Sta- 44 with the ( | Manger 08 thoſe which have broken the (I) King's Kia, 
_ 1 «© Thieves 2 ) openly efamed ànd known, and ſuch as be appealed by 
kerle O. Provers, ſo long as the Provers be living (if they be not of good Name) 
cers, extends ** and ( #) ſuch as be taken for Hquiſe-burning feloniouſly done, or for falſe 
not to Judges «© Money, or for counterfeiting the King's Seal, or Perſons (e) excommu- 
of ſuperior 4 nicate, taken at the Requeſt of the Biſhop, or for (p) manifeſt Offences, 


ve >=" 35, © or for Treaſon tobching the King himſelf, ſhall be no wife tepleviſable 
186. * by the common Writ, nor without Wrig z but () ſuch as be indicted of 
But though “ Larceny by Inqueſts taken before Sheriffs or Bailiffs by their Office, or 


the ſuperior 4 of light Suſpicion, or of Petit Larceny, that amounteth not above the Va- 
Courts are 


not idly © lue of Twelve Pence, if they were not accuſed of ſome other Larceny 
within the © afore-time, or accuſed of (r) Receipt of Thieves or Felons, or of Com- 
Purview of * mandmqen TIES orof Aid jn Felopy done, or accuſed of ſome other 
— n « Treſpaly, for which one ought not to loſe Life or Member, and a Man 
— in a approved 
their Diſ- . | 
cretion pay a due Regard to the Rules preſcribed by it, and not admit a Perſon to Bail who is expreſly 
declared by it to be FO without ſome particular Circumſtances in his. Fayour.. 2 Hawk: 
P. C. 113, 114.——And by.t Bal od 'b, 5 A 13. Juſtices of the Peace ſhall not hail any Per- 
ſon for Offences declared jrrepleviſable y this Statute, wide infra... (4) For this vide 2 Hawk, 
P. C. 95. and the Statutes of Glouc. c. 9, 3 H. 7. 1. (e) This Exception is not to be applied gene- 
rally to every Command of the King, but only to ſuch as proceed from him in Perſon, or from bis 
Privy Council. 2 Hawk. P. C. 95. (9. This is not to be underſlood of ordinary Commitments 
by ſack Juſtices for ſafe Cuſtody, but of Impriſonments by their abſolute Command, by Way of Puniſh- 
ment, as for Contempts, and ſuch like Matters, which lie rather in their Diſcretion than in their ordi- 
nary Power. 2 Hawk. P. C. 96. 5 P. C. 53. alt. c. 14. F. N. B. 251. 24 E. 3. 33. pl. 25. 
Rol. Rep. 131. . 4g) They muſt, be Foreſts, ſtrictly ſuch, and not Parks or Chaſes; but it is not 
material whether the Farelt, be the King's, or a Suhject's. Regiſter 27. 4 Iaſt. 314. Co, Lit. 2. a. 
233, a, F. N. B. 67. Plowd. 124. Fidethe 1 F. 3. c. 8. and 7 R. 2. c. 4. That no Man ball be in- 
priſoned by, any Officer of the Forefl without dus Indifment, or being taken with the Manner, or Tr:/paſſing 
in the Foreſt : For the Explanation of which wide 2 Hawk. P. C. 97. And for what ſhall be ſaid a 
Taking with the Manner, wide Carth. 77, 78. (5) Yet the King's Bench may in Diſcretion bail a 
Man upon an Outlawry of Felony ; as where an Error is alledged in the Proceedings, Cc. 19H. 6. 2. 
a. 2 Hawk. P. C. 98. i Title Ontlawry. (1) For this vide 2 Hawk. P. C. 204. Head of 4 
prover. (4) Or rather Maiser, that is, with the Thing ſtolen as it were in their Hands. H. P. C. 
101. 2 Hawk. P. C. 98. (% Alſo they who have broken any other Priſon, 2 Inſt, 188. 2 Hawk. 
P. C. g8. 6 The judgment whereof muſt be left to the Diſcretion of the Perſon who hath Power 
to bail them. 2 Hawk. P. C. 98. (n) Perſons taken for Arſon, or for falſe Money, or for falſi- 
fving the King's Seal, or for Treaſon which touches the King himſelf, are, in reſpect of the Heinouſ- 
neſs of their Offence, .exclþded from Replevin, eſpecially if they be in actual Cuſtody ; but yet ſuch, 
according to the Cire ances, of their Caſes, may be bailed in the King's Bench, 2 Hawk. P. C. 
99. Ce But if a n appear to be impriſoned for an Excommunication, in a Cauſe whereof the 
Spiritual Court ha Cognizance, he may be delivered either by Habeas Corpus, or by Quaſhing, 
or ſuperſeding the Mit of. Excommunicato caviendo. 2 Hawk. P. C. 98. (p) Muſt be intended 
of inferior Crimes of an enormous Nature, under the Degree of Felony ; the Judgment whereof ſeems 
to be left to Diſcretion, Yide 2 Hawk. P. C. 99. 2) But how far it muſt appear that thoſe ex- 
cepted out of the Statute are of good Reputation, and innocent of the Fat, wide 2 Hawk. P. C. 191. 
And that it muſt be left to the Diſcretion of the Perſon who has the Power of bailing them, (r) This 


is 
With reſpect to the Command of the King, or his Council, the Power of Secretary of State to com- 
mit, c. The Editor would refer the Student to the Caſes of Entick Clerk, v. Corrin ton ard others 
2 Wilſ. 275, Sc. and the Caſe of Money et al v. Laach in Error, in B. E. 3 Burr. 1742, Sc. Alſo 
wide the King and Wilkes, 2 Will. 151, Sc. The Caſe of Crosby Eſq; Mayor of Lenden, 3 Will, 188, 
Sc. As to a Commitment by the Commors, wide Pot. 224. 1 
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proved by a Prover after the Deack of the Prover (if he be no common 
jef nor Jefamed)(ha be henceforth let out by fufficient Surety, whereof 


« 155 Sheriff will be le, 4nd that without A Ought ef is 
& N | 


— 8 8 1 e 


TT ſeems clear, that | 


+ kept 
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(B) chere by a Juſtice or 


that, wherever.) Juſtices, of Peace 
determine any Offence 13 is bailable within the Statute Wen 
one of ſuch Juſtices ſeems co 
indicted at the Seſſions for ſuc 
Judge of the Court which is to determine it. 


we bus. 


en 


ly to have Power to bail 
becauſe every ſuch] 


cb 


ices. EIT to Bail, 
it is recited by I R. fy regiil 
and impriſoned for 
ſometime 


ODEs to their 


u picion 5 
a light Suſ coal and fo 
Vexation and 
ice of the Peace in 
b his or Ther DOOR, let meh 


Ln des 


Pore to a ob Juſtice, is re- 
1 of the Peace, or 

Quorum, have Power 
1 55 next of ral Seli6os, 


ery. - well wi iſe as With- 


SA Haring Juſtice hall b . 
by Nin. t. and that 


icion thereof, Thall 


ſubſcribed or 


25 H. P. C. 10g. 
TER Bail 


Main- 


nn 


amb. 34 
2 Hawk. 4 


P. C. 10. 
Also every Juſtice of the Peace has . admit 
Perſons to Bail who hay oy 


But the Power of 10 
Acts of Parliament; to which P urpo 
« divers Perſons had been daily arre 
** Felony, ſometime of Malice, 
in Priſon without Bail or, 
$6 Trouble; and thereupon it is enacted, That every 
$ every Shire, City or Town, may, 
cr Priſoners and Perſons fo a to Bail or M 
* as though the ſame Priſoners or Perſons were 1 
* before the fame J uſtices at their 
Bur this Statute, ſo far as it gives ſüch 
aled by 3 H. 7. cap. 3, E 
two of them at the leaſt, whereof 0 
s to bail any Perſon mainpernable eb 
« or to the next General Gaol- Deliver 
cout; and that the fame. J uſtices, or, ohe of 4 5 ſhall certify the lane 
* to ſuch Seſſions or Gaol-Deli | 
But theſe Statutes having been, often abuſed. 5 juſtices of the P 


bailing Perſons in the Name of two t op one only was peel 
and for Offences not bailable 


It is enacted by 1 & 2 Ph. 
any Perſon for Offences declared to be irr 
no Perſon arreſted for Manſlaughter or Felony, or 8 
be let to Bail or Mainprize by any Juſtices of the Peace, if it be not in 
open Seſlions, except it be by two Juſtices at the leaſt, and one to be of 
the Quorum, and the ſame Juſtices to be preſent | together at the Time; 
which Bailment or Mainprize they ſhall certify in Writing, 
ſigned by them at the next General Gaol-Delivery; and ach Juſtices, be- 
fore ſuch Bailment for Felony, ſhall take che Eiamination of is Erifoner, 


. 


2 Hawk. 
t P. C. 10g. 
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is :0 be underſtood of abceltivies bikes —— to Ca rh 0 with theſe Reſtraints, ' that the Per- 
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ſons ſo aceuſed are of good Reputation, and veder bo — Fg df OGailt. 2 Hawk. P. C. 


102. and 31 Car. 2. . 2. par. 21. 


I conceive the Court of King's Bench will bail, in every Cale x not capital z In every capital Cale, 
u here there is any favourable Circumſtance, to induce the Court to ſuppoſe the Priſoner may be i inno- 


cant; and in every Caſe where the Charge is not alledged with ſufficient Certainty. 
(D. 223.) 


See pe 


£6 and 
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Bail in Criminal Cauſes. 7 
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* and the Information of them that bring him, of the Fact and Circum- 
e ſtances thereof; and ſhall put in Writing ſo. much thereof as ſhall be 
<« material, before they make the Bailment; and ſhall certify ſuch Exami- 
« nation and Bailment to the next General Gaol-Delivery ; and ſhall have 
« Authority to bind all ſuch by Re izance or Obligation, as do declare 
% any Thing material to prove the ſaid Offences, to appear at the nexr 
« General Gaol-Delivery, and to give Evidence, &c. ſhall certify the 
« ſaid Evidence and Bonds, c. before the Time of the Trial; and if any 
« Tuſtice of Quorum ſhall offend againſt this Act, he ſhall be fined in Diſ- 
<« cretion by the Juſtices of Gaol-Delivery, on Proof by Examination be- 
« fore them, c.“ But it is provided, That Juſtices in Middleſex, and in 
„ Cities, Boroughs, and Towns Ss = ſhall haye Authority to bail 
. Priſoners in ſuch Manner at was before accuſtomed ; and alſo ſhall take 
©« Examinations and Bonds as aforeſaid, upon every Bailment, and certify 
c the Bailment-Bond and Examination at the next General Gaok 
«© Delivery.” | pr ES; 
The Authority given to'one Juſtice of the Peace by 1 R. 3. to admit 
18 Perſons to Bail for Felony, being repealed by 3 H. 5 c. 3. and 1 & 2 Pb. & 
0+ 97. MCT 3. one Juſtice of the Peace cannot admit Perſons to Bail, unleſs it 
be for an Offence ditectly tending to a Breach of the Peace, the Reſtraint 
whereof is the chief End of his Office; or for an Offence by Statute put 
under the Cognizance of one Juſtice ; or for an Offence indictable at the 
Seſſions. | 
a But though the Statute of 1 & 2 Ph. & Ma. c. 13. has preſcribed the 
p. C. 105, Statute of Heim. 1: c. 15. as a Pattern for Juſtices to follow in relation to 
Bail, and it therefore follows, that a Perſon under an actual Arreſt for any 
Crime, declared to be irrepleviſable by that Act, cannot be bailed by any 
Juſtice ; yet if a Perſon ar large be only accuſed of any ſuch Crime on a 
flight Suſpicion, before a Juſtice of the Peace, it ſeems that the Juſtice 
ought not. to commit him, but ought to take Surety from him to appear 
before a proper Court. | * 
: Havk, Alſo the Statute of 1 & 2 Ph. & Ma. c. 13. expreſly mentioning the 
P. C. 105. Bailing of Perſons«for Manſlaughter, as well as for other Felonies, it is 


Mr. th. 


Rol. Rep. clear that Juſtices of the Peace may, by Force thereof, ſafely bail any 


268. Perſon impriſoned on a flight Suſpicion of a Fact, appearing to be no higher 
an Offence than Manſlaughter ; and much more it it appear to amount to 
Lamb. 346, no more than Homicide by Miſadventure, or in Se defence; but the 
2 Inſt. 314. Juſtices ought to be cautious, the Offence does not amount to Murder; 
| alſo that there be no violent Preſumptions that the Party did the Fact; 
for if any ſuch appear, the Party ought not to be bailed, though the Of- 
fence amount to no more than Homicide by Miſadventure or Self- 

defence. | 


* Page 223 * 0 There by Juſtites of Gaol⸗Delivery. 


Crompt. 154. TUS TICEsS of Gaol-Delivery, not being within the Reſtraint of the Sta- 
as J tute Weſtm. 1. c. 15. may bail Perſons convicted before them of Ho- 


F. N. B. 246. Micide by Miſadventure or Self-defence, the better to enable them to pur- 
S. P. C. 15. chaſe their Pardon. | 

2 Hawk. 

P. C. 106. | | Alſo 


Alſo it ſeems, that in Diſcretion they may bail a Perſon convicted before H. P. C. 101. 
them of Manſlaughter, upon ſpecial Circumſtances as, if the Evidence , 153. 
—_ him were tight; or, i he had purchated his Pardon, f. 8. —4 


Alſo if an Appellee p plead an „ Excommunicationin Diſability of the Plain- Salk: 61. 
tiff, it ſeems they may Fal him till the Plaintiff ſhall be abſolved; for other- 


wiſe the Appellee might lie in Priſon for ever Weng, havi an © r- 8. P. C. 
_—_ of emen to his Trial. | ho _ 155 


2: Hawk. 
F. C. 106. 
And where ſack Juſtices his Power to \ adinir Perſons to Bal. it ſeems 2 Hawk. 


that they may do" it after by: An is os as well as a Na Sefe r C. 105. 


3 : 


(0) eihere by the Court of King 8 Bench. : ny 


HIS Cle by the Plenitude of its "US, may in Diſceotion Aim Vaugh 


Perſons to Bail, though committed by other Courts, for Ctimes not 6 Med. 157 


73. 
bailable by thoſe Courts, on Conſideration of the Nature and Circumſtances 3 Salk, 91. 
of the Caſe. It 3h * : Ord 131 pl. I4 284. 


| \ 
Hole 590- 2 Ld. * 978. 12 Mod. 193, 155, 156. 2H. F. C. 112. anne. 381, 
But here it or" be obſerved; that with reſpect to the Nature of the ot. 2 ind. 
fence, although this Court is not tied down by the * preſcribed by the 186, 189. 

Statute of M em. 1. cap. 13. yet ic will in ay. a due Reprd 1 to — b. 2 104. 
the Rules preſcribed by it, and not admit a Perſon: ts Builwho is ex 


rell * 
declared to be e without fone partieular Circumſtances in . . Boll; Pc. 
Favour. - rr 9 2 20107 5 


113, 114. 
$ Mod. 454. 


* 
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And therefore #1 i a Perſon bs Amed of Fe POET 
verdidt General or Special, or norot ĩouſſy eFelony reaſon or Manſlavg . — 9% 
ter, &c. by his on Confeſmon, or otherwi 


ſe, he is not to be Aged to Bal. 
Bail; without ſome: ſpecial Motive to Ow the | Court 70 grant it. a 11 


38 $91) "The, ena CID Une © IN P. . 114. 


As ied 4 Perſon taken by « Copliy Unite. tA al of Felony, + » Hawk. 
by the Name of J. S. Gentleman, pleads that his Name i Phe S. Teoman, P. C. 114. 
and not Gentleman, and ſo he is not the fame Perſon that was ourlawed ; wick wy oy 
in which Caſe, the Court in Diſcretion may bail him; for until the Plea be jn the O- 


h 
TY it appears! nde'whetlier he were the f Perſon TRE de a of WF in the Out- 


lawry, eſpe- 


wi cially if it 
| be an apparent one. ris H. 7, 16. play. 8 Iuſt. 168. 4. P. Cc. 101. Sid. 316. 
1 140t eas 


So if a Man is — of Felony. upon Evidence, by #tichd it FEEDS Cromp. Jos 


| appears to the Coutt that he is not guilty of it in which Caſe even che tice 154. 
Juſtices of Gaol-Deliyery may bail Nrn. s : 10098 M {6 e ain Have. 


* — 


malig 1» R A P. C. 114- 


Or We. Fl Proſecution | is unreaſonably. delayed ur. 8 the Priſoner 8. MO. 455- 
may be in Danger of loſing his Life, either N F AmnE, Or dangerous, Diſ- } Bui * "A 
temper, Te. valeſy he be ee * 4 N Palm. 558. 


1 e | Keb. 305. BE Cto. Jac. 356. Co. Lit. 28g. 


* The c our of wy Bench OM always adeairted Perſons to Bail im- Page 22 
ks by the King's Special Command, or by Order of the Privy Council, 


W — 1 Commitments expreſſed th& Crimè or Cauſe for which the Patty * * 
N p 


3 Was Palm. 559. 


a0 nu. 
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Mod. 3 And therefore in the Lord Sbafteſpum Caſe, who; upon his Habras Cor- 


VS 


y- 2 


"art in cd cee nl 


Ez —— 1 
r * 


here it Was cnc on the like Circumſtances, vn Which, i in Diſcretion, it n 
A vo - grant Bail on other Commitments. 


ſons have been tted Gen of en Auderity dlaimet 8 Patent, this C ath 
Tg ee eee E r 


107. 

But it was formerly (a) holden many, and t f jadged b 
2E ** (1) SF 3 174 comme y the . 
And. 298, the King, ſignified by Warrant om 


by — Council, 
Rol. Rep. were not late without the King 
134» 19% ſome extraordinary Circumſtances in Wo DD it beg ro * preſumed 
22 Moor that the King mr * not exert his tive in ſuch a Manner, with- 
$39. out ſome —— Reaſon for the Safety of the State, not fit to be divulged; 
And. 158. but this being ught to be a great Strain of the Prerogarive, and to make 
4 4 0 the Liberty — che Su sahen 8 and contrary to the Purport of 
(4) — = Charta, and many tatutes, which declared, That no Man ſhall be 


Arguments impriſoned but by due Proceſs of Law, Cc. occaſioned the Petition of 
on the Ha- Right, 13 Car. 1. and the 16 Car, 1. cap. 10. By which it ſeems now 


beas Corpus, eſtabli That where Commitments Privy 7 us 1 30 
Loans, and convenient Certainty expreſs the Crime ledge gin cog 
Ruſeworth's tO be bailed ®. 


Collections, 
1 Part, fol. 458. Nd Cro. Car. 507, 579, 593. See ante 220. n. 
2 Hawk. The great Regard which is ſo juſtly due, and which has always been paid 


P. C. 110. to the Proceeding! of either. Houſe of Parliament, who are the Guardiing 
of the Liberty of the Subject, makes it fomewhar doubtful in what Caſes? 
the Court of Tags Jn 5 ov Bail à Perſon committed by 
either of thoſe 

2 Hawk. Hence no . can be found, where tho Court of King's Bent has 

P. C. 110. bailed a Priſoner, fitting the Parliament, on a Commitment, which, on the 
Return of it, ſtands 1 indifferent whether it be ſtrictiy legal, or not. 


14g & us in theKing's Bench, was ned to have beer committed by the Houſe7 
2 175. of Lords, for a high Contemꝑt committed r* the Houſe che Court 
4" 337. would not take Notice of any r the Commit: 


ment; as that it was too general, and did = — $ the Nature of the 
Contempt, or in what Plage it was wed; Scl for thatit-ſhait be 

ſumed that it was ſuch, foe which chat de mighe lan ful make ” ſuetvarr! 
Order, and no other Coure ſhall preſ to them in what Form they 


ought to make it. 
: Havk. But a Perſon committed for a ti by the Order of either Houſe of 
P. C. 111. Parliament, may be diſcharged by the Court of King's Bench, after a Diſſo- 
Keb. 871, jution or Prorogation of the Parliament whierher he were cm itted during 


2 the Seſſions, or afterwards; for that all the Orders of Parliamen pee ©) tee 
Lev. 165. termined by a Diſſolution or P and all Nattert, 

eng 155. Houſe, muſt be commenced a- new ut the next Patliame e 
3. 2. dhe Caſe of a Writ of Error; and if the Subject Bode tt deprived tity. 
For though Liberty till the next Parliament, which ——— may not meet again in many 
the 7 ＋ Years, no one could ſay when his : nit would: end. 

tion of the 

Parliament was the chiefReaſon why the Earl of Darby was en! yet. the blading blase cen 
next Seſſions of Parliament, was an Afﬀigmance of the Commitment, and a plain Proof of the Opinion of 
the Court at that Time, that the Commitment was not avoided or diſcharged by the eee of 2 
Parliament. Carth. 132, 133. Hide Skin. 56. that the Zarb of Danby was not bailed. * 


* In Skin. 162, 3. there are —— bie Fordar, but ia Cort! 45% it is 122 
bailed, when Ch.-Juſt. Jef came ia. See Ch. n Sal. 30. Al 
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improper on oem ne of che Affair. * 
RN recoticiled g b ths Clutch cen. 1515 
of Rome, by the Convention that was tu a Vailiament 3 iP. SES on, wo | 
for g 

two Months, he mo ved to. he diſcharged on the AR of Obſtvion, wherein — 
neither his Crime nor his Perſon were excepted, but cleatly within the Act Caſe; 
f Ar 1 3 the 
Court it ſhould be (4 proper Averments, which (j Forwhick 
* © er pace" I 1 (5) Court Wing 

ing e nd ſuch Ples ; and that a to the Bailing him, this Flow. 484 


the Application far thas Purpoſe ſhould we 16. 6 


» 8. 


— *. : 
Bat the Reporter makes Leave, Whether h. niight tor 21  Difchatge Mattet 
———— 4 = 1 Foe 


In former Days, and particularly at che Time. when Sir 1 227 Glas 
Chief Juſtice, ap, dp erſons WS © oe: to the 7 mop bf e Chan- 


cellor, were bailed by the Court of King's Ben 40 | 
e peg. 2 22 * 1 


Commitments. (4): As mar'\ 


ry 3 12S n {7 2) fhewin hs * 
Time of the Commitment. Rol. Rep. 192.— 0 ſerting f. forth only 1 ofiths Lord Chih 
cellor as the Ground of the Impriſonment, without mentioning any Crime at all. Moor 839. Rol. 


Rep. 219.——Or mentioning the. CR a ke a Gat ae 
W * anne W A ny * 5 


| Alſo otle Clasvih who was garier ible Comitiand of nal * 
Lord Chancellor, without ſetting e Cauſe — — Command. fs 1 be BN 
to have been bailed upon 3 back of the Merits of the Decree, for diſs 5 
obeying whereof he was in Truth committed 3 whereby it 
the Decree related to a Matter before 1 

which was thought contrary to the Purport o 


cap. e But thig Ffpœgetling being re Chanecllat, the 7 Datifon = 


vil was afterwards — by him for the ſame Matter, "and nd 3 Leon is. 
yet was afterwards on another 9 _ ne ary 27h Tins 
Court of King's -Rench..... _ N „ 
But as there have boch no foch Poatecdings of lai Days; the Diſoſb Ire 
them has certainly leſſened, if not wholly. removed, the Force of theſe Neſo- Abe 4 12 
lutionz, eſpecially as it is now eſtabliſbed; that a Court of Equity cun give 
Rell after a Judgment at Lam i for otherwiſe (ic would have uo POW rf 5 
oderating the of the Law, it being in many Caſes very(doubrfulls :, _ 


dec 


and lay in the Tower fil the, next; Parliament, which 


wor 


that C 5 
at the Common Law; ro Jac. 349 


we cap. e. K 


hat the Law is re it: be determined ;; the ſuperior Guurer teveford withs W ba „. 
put the (4) moſt favourable Conſtruction on one another s Proceeditigs, and Aen. 
not intend that they acted beyond their Juriſdiction- ed 20 Un mi * — 
AO in e anne b. 5 dee, 
* 47 by 90 ack 5 

re of Xi «Bench war e f 1 9 Cantroul's Fer 

ertor C 9 0 CA 

ſuch Chir & u Cobliderasio b ny wh BY 10 5 

as the (e) Length of the Im riſonmelſt Enormi 905 285 Coe Hol, 590. 
Tendency or Notoriety, or ſmall — 1 ·˙[j of the O ence, or Obſti- -- I 
nacy of the Offender, or the (g) Dignity of the Court by which he was 277 Mod. 103, 

I 

2 Hawk. P. C. Rol. Re 8, 337- 2 Bult. Latch. Bell. 46. 

00 1 this 3 2 C. 112. oe wg 2 3 Cro. has 1 Cro. $8.10 54 
Sid. 144, 286, 320, Salk. 348. pl. 2. 5 Mod. 19. March 52. | | 


committed, 
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Cs " Bail in Criminal Cauſes. 
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0 pl committed, and RN ſuch like Circumſtances; of which the Court wil 
Page 2 26 receive Information by S.-H or Affidavit, being (a) n wich 
the Return of the Habeas Corpus. 

(a) That no 

one eee eee es eee dee of * une 
ter repugnant to it ; yet @ Man, may confeſs and avoid ſuch Return, by admitting the Pruth of che 
Matters contained in it, and ſuggeſting other 2 ant, which take off the * of ho Sid. 
287. 5 Mod. 373. 45+. 2 Jones 222. 2 Wk. P. N 1 A 


F. R. cannot bail one, committed for a Contempt of Ante edu adds 267-139 


Caſe, P. 24. G. 3.) nor for 2-000" ab aopehnmate in rr 1 Will 299. See far- 
ther, Contis. o Com: Dig. rte. 58. e _ 
= Ag. um d 27 10 obne 30 

129. 494 HW {493 5 5 ny 2 N +24 UC | 
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(E) Where by the other Courts of Weſtminſter, 
2 Inſt. 53,55, HE, Courts of Common Pleas and Exchequer, at any Time during 
615. Term, and the Chancery, either in Term or Vacation, may by the 
4 Inſt, 290. Common Law award a Habeas Corpus for any Perſon committed for a 
14. —4 Crime under the (5) Degree of Felony or Treaſon; and thereupon diſ- 


Daliſon - charge him, if it ſhall plainly appear by the Return that the Commitment 
3 Leon. 18. was illegal, or bail him if i ir ſhall appear doubtful. 


2 Jones 13,1; : 
2 Mod. 198. (3) That in ſome Caſes the Chancery may by the Common Law bail 8 for Felony | 
2 OS. P. C. 115. | 


_ 


Vide infre And by the Habeas Corpus Aa, any of the ſaid Courts in Texm-time, ad, 

255 (I. any Judge of the ſaid Courts, being of the Degree of the Coif, in the Vaca- 
tion, may award a Habeas Corpus for any Perſon bailable within the Intent 
of that Act, for any Crime under the Degree of cn, 


) What hall be ſaid to be ſufficient Ball, 


I 
971 
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2 Hawk. P. O perſon ſhall be bailed for Felony by leſs than two, and it is aid 
S * 0. 9 N not to be uſual fot the King's Bench to bail a Man on a Habeas Corpus, 
Dalt. c. bs on a Commitment for Treaſon or Felony, without four Sureties; the Sum 
That former- in which the Sureties are to be bound, ought to be never leſs than 40 f. for 
ly none under a capital Crime; but it may be higher i in Diſcretion, on Conſideration of 
or —_— the Ability and Quality of the Priſoner, and the Nature of the Offence; * 
vere Amit. and the Sureties may be examined on Oath concerning their Sufficiency, by 
ted to be Bail him that takes the Bail; and if a Perſon be bailed by inſufficient. Sureties, 
for any Per- he may be required either by him who took the Bail, or by any other who" 
— hath 2 to bail him, to find better Sureties, and on his Refuſal may 
9 be committed; or inſufficient Sureties are as none. 

But Juſtices "muſt take care, that under Pretence of demanding ſufficient 


2 Hawk.P.C. Surety, they do not make ſo exceſſive a Demand, as in Effect amounts to a 


19. Denial of Bail; for this! is looked ao, as a great, Grievance, and is com- 
pPlwKklzined of as fach by 1 . & M. Se 2. al which it is declared, that ex . 
525 ceſſive Bail e not to be requi Flay 
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Juſtices of Aſſiſe; but if he appear; bn the Ber 


who — im is excuſed. - % % „ en, a mcta; 11 17963 32 ICY | 


And that I « Juſtice adults a Perſon to Bait by tnſufficten TUNER be de 
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9 50 Va, 


TE Miles a Perlon not bailable by 115 is e t K 2 Hark. 


eee eee e beer fe Cong. 
n e Tits 
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bet if the Sheriff * 
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1 1 oor gr 


14S N 


By the sean of ſm, 1 ap 1: is nated, | 
or any other let any go at large by Surety that is not iſable, if he 
* be Sheriff or Conſtable, or any other Bailiff of Fre, which hath keeping 
* of Priſons, and be thereof attainted, he ſhall loſe his Fee and Office for 
« ever; and if the Under-Sheriff, Conſtable or Bailiff of ſuch as have Fee 
for keeping of Priſons, do it contrary to the Will of his Lord, or any 
* other Bailiff, being not of mo they ſhall have ere Impriſonment, | 
* and make Fine at the King's Pleaſure:” || 
And it is enacted by 27 E. 2. commonly called the'Stardte de Finibus 
levatis, cap. 3. That the Juſtices alligned to take Aſſizes, &c. when 
« they deliver the Gaols, Sc. ſhall inquire if Sheriffs; or any other, have 
« let out by Repleyin Priſoner not 7 i or haye offended in any 
Thing contrary to the Form of the ſaid Statute of fm. 1. and whom 
* 22 ſhall find guilty they ſhall chaſten and Nn in all Things accord- 

ing to the Form of the ſaid Srature.” | 

And it is further enacted by 4 Z. 3: cap. 2. That at the Time of the 
« Aſſignment of Keepers of the Peace, tion hall be made, that fuch 
<< as ſhall be indicted or taken by them, ſhall not be Jet to Mainprize by 
„the Sheriffs, nor by none other Minifters, if they be not mainpernable 
4 by Law, nor that none who are indicted ſhall be delivered but by the 
„Common Law; and that the Juſtices aſſigned to deliver Gaols ſhall have 
« Power to inquire of Sheriffs, Gaolers and ethers, in whoſe Ward ſuch 
« Perſons indicted ſhall be, if chey make Deliverance, or let to Mainprize 
* an 1 indicted which be not main le, and to puniſh the ſaid She- 
« riffs, Gaolers and others, if they do any Thing againſt the ſaid Act.“ 

And it is enacted by 1 & 2 Pb. & M. cap. 13. That no Juſtice or A Juſtice of 
« Juſtices of the Peace ſhall let to Bail or Mainprize any Perſon or Per- Surry com- 
<« ſons, which for any Offence or Offences by them or any of them com- Es _= 
* mitted, be declared not to be repleviied. or bailed, or be forbidden to be of ftealinz 4 


Mare — 8 | 


bound over the Owner to proſecute ; aftetwards, upon examining two other Perſons, he admitted the 
Party to Bail. The Proſecutor appeared at the Aſſizes, and found a Bill, but the Party accuſed did not 


appear, and the Court granted an Information againft the Juſtice, declaring they ſhould not have bailed 
the Man themſelves. 2 Stra. 1216. 
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* repleviſed or bailed by the above-mentioned Statute of Meſtm. 1. cap. 1g. 
Achat che Juftices,of Gaok-Deliv of the Place where ſuch Juſtices 
of the Peace Walt be guilty of ſuch Offence, upon due Proof thereof, by 

* Page 228 * Examination before them, ſhall for every ſuch Offence ſer ſuch Fine 
N every ſuch Juſtice; as the adde Juſtices of Gael. Beller ſhall think 


Jiuſtiees of the Peace; before they bail a Mau under Commitment, muſt 
9 at their Peril inform themſelves of the Cauſe for which he was committed: 
: Hawk, © for if be were in Truth committed for a Cauſe not bailable by Law, it is ng 
F. C. go, Excuſe chat they did nat know chat he was committed for ſuch, Caule, 


—— — —— 
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— 
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1) The Offence of denying, delaying 62 6b- 
druttins it where it ought to-be:granted. /- 


| iin 3 
14 H. 7. 7. T is clearly agreed to be an Offence by the Common Law as well as by 
2 19. I Statute, and puniſhable by Indictment as well as by Action, to deny or 
b.. C.“ delay, or obſtru@ Bail where it vight to be granted; , 
2 Hl. But it ſeems alſo clear, that he who has Power to bail another, is not 
P. C. go. bound to demand of him to find Sureties, and to forbear committing him 
till he ſhall refuſe to find them, but may well juſtify his Commitment, un- 
H. P. C. 97. leſs the Party himſelf ſhall offer his Sureties. EF, 212 wg 
N The principal Statutes relating to this Offence, are the above-mentioned 
9 Statute of Vm. 1. cap. 15. and the Statute de Finibus, cap. 3. and 31 Car. 2: 
cap. 2. commonly called the Habeas Corpus Act; by the firſt whereof it 
is enacted. That if any with-hold Priſoners repleviſable after that they 
« have offered ſufficient Surety, he ſhall pay a grievous Amercement to the 
« King ; and if he take any Reward for the Deliverance of ſuch, he ſhall 
4 pay double to the Priſoner, and alſo ſhall be in the great Mercy of the 
« King.” And by the latter of the ſaid Statutes it is enacted, That 
« Juſtices of Aſſiſe ſhall inquire if Sheriffs, or any other have offended in 
« any Thing contrary to the ſaid Statute of Nehm. and whom they ſhall 
e find guilty, they ſhall puniſh in all Things according to the Form of the 
„ ſaid Statute.” | | 
Habeas Cor. Alſo it is recited by the above-mentioned Statute of 31 Car. 2. cap. 2. 
pus AR. e That great Delays had been uſed by Sheriffs, Gaolers, and other Officers, to 
Gees Ob « whoſe Cuſtody the King's Subjetts bad been committed for Criminal, or 
Statute Mr. ſuppoſed Criminal Matters, in making Return of Writs of Habeas Cor- 
Burn obſerves * pus, by ſtanding out an Alias and Pluties, and ſometimes more; and by 
two Lone 3 « other Shifts to avoid their yielding Obedience te ſuch Writs, contrary to 
1. That al” « their Duty and the known Laws of the Land, whereby many Subjetts 
Contiable by . had been detained in Priſon in ſuch Caſes, where by Law they were bail- 
his own Au- © able, &c. And thereupon it is enatied, That whereſoever any Perſon ſhall 
thority, with- © bring any Habeas Corpus directed to any Perſon whatſoever, for any Per- 
out any War- 4c ſon in his Cuſtody, and the ſaid Writ ſhall be ſerved upon the faid 


rant of Com- Be 


mitment, may Officer, or left at the Gaol or Priſon with any of the Under-Officers, 


carry an Of- Under-Keepers or Deputy of the ſaid Officers, the ſaid Officers or Keep- 
fender to | 

Gaol, and this was the Method of ſecuring Priſoners, before there were any Juſtices of the Peace; yet 
ſince the Inſtitution of that Magiſtrate, it is better that they be carried before him, to be ſent by him to 
Gaol by Warrant of Commitment ; otherwiſe they have a Right to be bailed upon this Act, Whatever 
the Offence may be. ' 2. That the Warrant of Commitment ought to ſet forth the Cauſe ſpecially, 
that is to ſay, not for Treaſon or Felony in general, but Treaſon for counterfeiting the King's Coin, or 
Felony, for fealing the Geods of ſuch an one to ſuch a Value, and the like; that ſo the Court may judge 


thereupon, whether or no the Offence is ſuch, for which a Priſener ought to be admitted to Bail. Bura, 


cc et | 


Ball in Criminal Cauſes, 


« ers or Deputies, ſhall within three Days after. ſuch Service thereof, (un- 
<« leſs the Commitment were for Treaſon or: Felony,-plainly OE 
« expreſſcd- in the Warrant of Commitment) upon Payment or Tender 
« the Charges of bringing the ſaid Priſoner, to be aſcertained by the Judge 
« or Court that awarded the ſame;'and endorſed on the ſaid Writ, not ex- 
% cecding 12d. per Mile; and on Security given hy his on Bond to pay 
« the Chatges of carrying back the Priſoner, if he ſhould be remanded ; 
„ and that he will not make any Eſcape by the Way, make Return of 
e ſuch Writ, and bring. or cauſe to be brought the Body of the Party ſo 
i conimitted ox:reſteained, | unto or before the Lord Chancellor, or Lord „ 
« Keeper, or the * Judges or Barons of the Court from which che ſaid Page 229 
% Writ ſhall iſſue, or ſuch other Perſons before whom the ſaid Writ is 
4 made returnable, according tu the Command thereof ; and ſhall then 
likewiſe certify the true Cauſes) of his Detdiner ar Impriſonment, unleſi 
the Commitment be in a Place beyond twenty Miles Di Se. and 
if beyond the Diſtance of twenty, and not above one hundred Miles, 
then within the Space of ten Days; and if beyond the Diſtance of one 
% hundred Miles, then within the Space of twenty Days... 
Aud it is further enacted, par. 3. That all ſuch Writs ſhall be mark - 
« ed in this Manner, per Statut um iriceſimo primo Caroli ſecundi Regis, and 
« ſhall be ſigned by the Perſon that awards the ſame ; and if any Perſon 
<< ſhall be, or ſtand committed or detained as aforeſaid for any Crime, un- 
« leſs, for Treaſon or Felony, plainly expreſſed in the Warrant of Com- 
« mitment, in the Vacation Time, it ſhall be lawful for ſuch Perſons ſo 
% committed or detained, (other than Perſons: convict or in Execution 
<« by legal Proceſs) or any one on his Behalf, to complain to the Lord 
Chancellor or Lord Keeper, or any Juſtice' of either -or Baron of 
« the Exchequer of the of the Coif; and the ſaid Lord Chancellor, 
« (9c. Juſtice or Baron, on View of the Copy of the Warrant of the Com- 
'mitment, or otherwiſe on Oath, that it was denied, are authoriſed and 
required, on Requeſt in (jy, x ſuch Perſon, or any on his Behalf, 
e aticſted and fublcribed by two Witneſſes who were preſent: at the De- 
livery of the ſame, to grant an Habeas Corpus under the Seal of the 
„ Court, whereof he ſhall be one of the Judges, to be directed to the Of- 
ficer in whoſe Cuſtody the Party ſhall be, returnable immediatè before 
the ſaid Lord Chancellor, Sc. Juſtice or Baron, and on Service there- 
of as aforeſaid, the Officer, &c. in whoſe Cuſtody the Party is, ſhall, 
within the Times reſpectively before limited, bring him before the ſaid 
Lord Chancellor, Juſtice or Baron before whom'the Writ is returnable; 
and in Caſe of his Abſence, before any other of them, with the Return 
of ſuch Writ, and the true Cauſe:of the Commitment and Detainer ; 
and thereupon within two Days after the Party ſhall be brought before 
them, the ſaid Lord Chancellor, Juſtice or Baron: before whom the Pri- 
ſoner ſhall be brought as aforeſaid, ſhall diſcharge the ſaid Prifoner from 
his Impriſonment, taking his Recogniſance with one or more Sureties, 
in any Sum according to their Diſcretions, having Regard to the Quality 
of the Priſoner and Nature of the Offence, for his Appearance in the 
King's Bench the Term following, or in ſuch other Court wherein the 
Offence is properly cogniſable, as the Cafe ſhall require, and then ſhall 
certify the ſaid Writ, with the Return thereof, and the niſance in- 
to ſuch Court, unleſs it be made to appear to the ſaid Lord Chancellor, 
Sc. that the Party ſo committed is detained upon a legal Proceſs, or Or- 
der or Warrant, out of ſome Court that hath Juriſdition of Criminal 
Matters, or by ſome Warrant ſigned and ſealed with the Hand and Seal 
of any of the ſaid Juſtices or Barons, or ſome Juſtice or Juſtices of the 


Peace, for ſuch Matters ar Offences for which by Law the Priſoner is 
„ not bailable.“ 25 1 | We 
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. —— par. — Fuat if any — ſhall eg. 

YT: 2 the Returns aforeſaid, or to bring the Body of 
GC che. Priſoner, according to the Command of the Writ,” Alanin the re- 
* Times aforeſaid, or ſhall not, within fix Hours after Demand, 
« deliver-6 true Copy of the Commitment, &:c. he mall forfeit for the 
100.4. for the ſecond'200 f. and be unn, incapable o bold 
bia Office.” WG 1 


88 Heel dad further enatted, por 6. „That no Perfon who ſhall be ſet at 


* lr 
tals ©) 


Habeas — - ſhall be impriſoned for the fame 
nce, by . Perfon whatſoever, 4 — the legal Order and 
8 Proeeſy of —— — — 2 
* peur, or orhes Court having Juriſdiction of the Cauſe, on Pain of 00 

— us ye enacted, 1 n 2 who en bi 
ec committed for Tieaſon or Felony, plainly expreſſed in the 
« Wartamt of Cotmmitment, — 4 Prayer or — in open Court, 
1 the firſt Werk of the Term, or the firſt Day of the Seſſions of Oyer and 
* Feiner or general Gabl- Delivery, to be brought ta his Trial, ſhall not 
_ — ſometime in the — Term, Seſſions of Oyer and Termmer 
neral Gaol-Delivety, after ſuch Commitment, the Juſtices of the 
Courts ſhall, upon Motion in open Court, the laſt Day of the Term 
« or Seffion ſet at Liberty the Priſoner upon Bail, unleſs it appear upon 
* Outh, that the Witnefles for the King could not be the ſaid 
„ Term, St. and if foch Priſoner upon his Prayer, Sc. ſhall not be in- 
4 dictad and tricd the ſecond Term or N ſhall be diſcharged from 
< his Impriſonmenit,” - 

And it is further enacted, par. 10. „That it ſhall be lawful for any 


C Prifoner, as aforeſaid, to move and obtain his Habeas Corpus, as well 


out of the Chancery or Exchequer, as the King's Bench or Common 
« Pleasz and if the ſaid Lord Chancellor or Lord Keeper, or ady Judge 
or Judges, Baron or Barons, for the Time being, of the Degree of the 
«« Coif, of any of the Courts aforeſaid, in the Vacation Time, upon View 
% of the Copy of a Warrant of Commitment or Detainer, or on Oath 
* made that . Copy was denied, ſhall deny any Writ of Habeas Corpus 
* by this Act required to de granted, deing moved for as aforeſaid, they 
a hal ſeverally forfeit to the Party grieved the Sum of 300 J.“ 
But it is — ar. 18. That after the Aſſiſes oft route for that 
« Caunty where the Prifoner is detained, no Perſon ſhall be removed from 
4 the common Gaol upon any Habeas Corpus granted in Purſuance of this 


„Az; but upon ſuch Habeas Corpus ſhall be brought before the Judge of 


2 Jones 210. 
Lev. 106, 
Sid; 211. 


* Aſſiſe in open Court, who thereupon ſhall do what to Juſtice ſhall apper- 
< tain; but it is provided nevertheleſs, par. 19. that after the Aſſiſes are 
ended, any Perſon derained ney have his Habeas Corpus according to 
« the Direction of this Act.“ 
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(k) In what Fozm it is to be taken. 


„WI E RE a Perſon actually preſent in Court is bailed for a Crime 
puniſhable with Loſs of Life or Member, it ſeems to be in the 
Dlſcretion of the Court to take a Recogniſance from each of the Bail, 
4 either 


Bail in criminal Cauſes. 


either in a certain Sum, of Body for Body, or both Ways ;- however ſuch 4 Joſt: 298: 
Recogniſance of Body for Body doth not make the Bail liable to the ſame , 911, 


- 
= band - = * 
| I "Tn 9 
g * ” a 


„ 


— 


— 


Punichment with the Priſoner, but only to be-fined, G. 1 H. 
6 14 | 1 > | L $11: Wi. : (11.10. , © 10 L317 ' .& 20 
H. P. C. 97. Cromp. Joft. 157. 4. and per Hank. P, C. 113. Juſtices of the Peace tnay —— 6,7 wh 

cognizance in ſuch Form, 1 1 3 | * Y | 5 | 


But for a Crime of an inferivr Nature, it ſeerhs thit the Recogyiſunce 2 Hawk: > 


ought to be only in a certain Sum of Moden, and not Body for Body. WSI d 
„ i | Court on Mo- 


& © + &  * 


| 03 Hains | I'W 1965 


ts 


Md. Sas oo ——_—_— 2 — — Y : 1 
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* (L) What.Chall-foefeit the Recogniſance. + puge 441 


F the Recogniſance be in the uſual Form, ad fandum ret?o de felonia pre- Ig. co. 
dida & ad reſpondendum Domino Regi, and at the Trial the Party ſtands ; tag. 158. 
mute, though it may be reaſonably ques from the Import of theſe Words, S. P. C. 178. 

that in Strictneſs the Recogniſance is forfeited; yet the later Opinions hold Dalt. c. 127. 
otherwiſe z for if a Man's Bail, who are his Gaolers of his own chooſing, 58 ä 
do as effectually ſecure his Appearance, and put him as much under be "erg 
Power of the Court, as if he had been in the Cuſtody. of the proper Officer, 
they ſeem to have anſwered the End of the Law, and to have done all 
that can be reaſonably required of them. 45 
If A. enters into a Reinen that B. ſhall appear in the King's Bench , Haak. 
ſuch a Term, to anſwer ſuch an. Information, and not to depart till he (hall P. C. 116. 
de diſcharged by the Court, and afterwards a Nolle proſequi is entered on + ee 
that Information, and another :exhibited, whereto he — to appear, c. 
the Recogniſance is forfeited. c re 
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AI LY or Bailißf, ſaith my Lord Coke, is an old Saxon Word, Ca.Lit.61.b, 
which ſignifies a Keeper or Protector; and though there be ſe- x Ala a 
veral Officers called Bailiffs, whoſe Offices and Employments in Maga 

ſeem quite different. from each other, yet doth ſomething! of Charta, c. 28. 
Keeping or Protection belong to them all. Hence the Sheriff is conſidered ſignißes any 
as Bailiff to the Crown; and his County, of which he hach the Care, and Jag if 
in which he is to enecute the King's Writs, is called his Bailiwick ; alſo his 168. b. 
Officers, who by his Precept execute Writs, are called Bailiffs; there are Yide 10 H. 4- 
likewiſe Bailiffs of Liberties, who are Officers under Lords who have Fran- .. 
chiſes exempt from the Juriſdiction of the Sheriff; there are likewife Bai- — WIS 
liffs of Lords of Man6rs, who collect their Rents, andlevy their Fines and p,agon 4694 

Vor. I. 3 R Amerce- 


» 8 6 * : 8 
Nun alli. 1B 


—— ä 1 
hte Ht. * 


Fleta lib. a. Amercements; alſo bein called a Bailiff who hath the Aeminiſivadies or 


8452. | Charge of Lands, Goods or-Charrels touhake' the beft Benefit for the Own- 
Seer, againſt whom an Actiom of Herounrdothvlie fbr the Prong 'which/He 
28 Re- hath raiſed or made, or might by his Induſtry and Care reaſonabl oor 
ton. Brev. made, his reaſonable Changes and Expetices deducted ; there ate! * 
285. thoſe termed Bailiffs, to whom the King's Caſtles are committed, as the 
. Bailiff of ain „ The Chief | 6 


172. 'F 
'.* porations ate called aul , jan Joſwich, Yar kc, T 
1 85 likewiſe Officers of Forelt wich are Tem 36 po: as * 


and as —— oh Sa to others 
we Mall in this Place only con- 
ſider what we — 1 to 


pe — — mi * — * -_ 20 . — — —_—— k * 2 


(A) Sheriffs Balliffs. 232. i 
(5) Bailiffs 1 Liberties|02 Franthiles.: 234. 
(C) Bailiffs to Lozds of Panozs. 235. 


l — . : 55 — 
* Page 232 aalooda . (4) ©f Sheriffs Baſlifs, 
6 Co. 54. \ Sheriff's Bailiff is ah 8857 ap Slee TH every Hundred to cus al 


A Bailiff is to Writs within the Hundred Rfected to the Sheriff; 71 is likewiſe to 


8 collect the (a) Poſt- Eines, Fee: Farms of the King, Cc, for the Sheriff, 


the Under- 3nd to àttend the 1 of Aſſiſe beg Gaol- W and Ju uſtices of 
Sheriff takes, Peace in their Cou 
preſcribed by ; — — 

the Statute 27 Elizc C. 13. Bat a ſpecial = 3 the Sheriff for a particular Time 
only, as to execute one Writ, Qc. is not obliged to take the Oath» Jones 24% r Lev. 151. Bot 
what he doth is conſidered as done by the Sheriff himſelf; and therefore a Reſcue from him Wal be 
judged a Reſcue from the Sheriff, and his Eſcape the Eſcape of the Sheriff, for which the Sheriff hall 
anſwer. (a) See * Geo. 2. c. 14. whereby he is not to collect them. 


2e 


$tile 18. If an Under-Sheriff takes Bond from a Bailiff, conditioned to ſave him 
Stoughton and harmleſs in executing all Proceſſes, Se. and on Action brougtm on This 
Day. Bond, the Sheriff aſſigns for Breach that the Bailiff had not executed a cer- 
tain Warrant ſent to him upon a Proceſs directed to him out of the Ex- 
chequer, to levy Iſſues upon certain Lands in D. and it is not alledged that 
D. is within his Hundred; æhis is no Breach gf the Condition, for the Bai- 


(3) Unleſs it liff (5) cannot execute a Pregeps gu of the Hundred where he is Bailiff. 
be directed to 


him particularly, and he made ſpecial Bailiff for that — Salk, "176, 


with 


8 E. 4. 14. a. A ſworn Bailiff, commonly known to be an Officer, acting 
14 H. 7. 9. b. den Precinct, heed: nt Mew bis Wx to the Perſon tie arreſts; 
6 Co, 54 de bas made his Arreſts he is tb inform him of the 'Subſtinte of | 
Su 40 4 whoſe Suit the Action is, and out of What Court che Poker inh 
Oro. Jae. 2 N Bailiff BolthgoDt to ſhew his" Wärtant. mo 4 4 
485, 486, (6 7:91 o gd nof29zont 10 aul 

23. l A Sheriff, who has a Writ directed to bim may authorbze . es ex- 
Dalt. d. 119. ecute it; but the Perſun to whom be ae ane perten ag execute ie; 
903 1 yet ic ſeems that ont hay {e) IA y_ hiqr 117 Toes yd of' 4 

rre Y A tis * { _ . lo 5 
Bailiff's — 05 good ;, Quere if or he: the F — Bailif"s Preſence. 6 Mod, 31 i 

ader a B 


A Contempt to t Tice to hi from arreſti but no Reſcue unleſs the Atzett b 
b 08 * $58 fue Os _ * 


4 N : 5 - 1. 
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A Bailiff caught, ene by the Hand (whom be bad 1 0 15 Vent. 306. 

he held ir out of a Window, and W + 9p 173 

of him chat the Bailiff ma i eee ee 

carry him away. + - | * n oy 172 
„ juſtify break - 


ing open hep Vide Cto. Jac, 286, Palm. 3. 6 Mod. 0 — the tor there cited ; 


e * . Caſes 


+ In General Gan/e/s Caſe, B. R. it was Ft ove en the Street 1. bein open, the Officers 
rr Defeadang's lover or Phomhe nut 


One who is ce by a Sheriff ; Bailiff, is in the Sherif”s 4950 7 on + ſores 197. 
if reed, the Sheriff may alledge chat he was reſcued ot o his C 22 


it at N ,y116 £ Bot Where 
the Sheriff returned Ae dee ibi f. E. ge- Ne lere f. 


ant the Defendant, & in Caflodia mea babuerunt ze ſuch and ſuch rec: him ex Ca/todi 
ys nos m—_ it was held ill, for when the wrt og yo & Lafode 


ve arreſted the Party, he is in F and 
Truth in their Coſtodyz but in Law he is it the Cuſtody of the Bheri®, and * N er Fay 


is good z but 40 ſay ibat it was. iv the Cuſtody of the Sheriff, — 5 . . A299 
the Bailiffs, is repugnant. 2 Salk, 586. pl. a. ' 


4 PF. 


A Bailiff baying a Warrant aga inſt 4, went to ain Rs P 9x whe” 
ing at ſome Diſtance told bim t he had a Warrant, and ai 7 he arreſted ny 
him ; A. having à Fork in his Hand, keeps off the Bailiff from touching - 1211 
him, and retreats into his __— and = otion for an Attachment 
for a Contempt, the Court held that bare Words will nat e an * 
2 if the Bail had touched him, that had been an We . Page 233 
treat a Reſcous, and. the Bailiff might have purſued and br pen. 5 
Houſe, or m Var 1 47 an Attachment ot Re ainſt him ;. but. as this , "he — 
the Aſſault for the Sparks, 


Caſe is, the K. MR SE 
holding up of the ork : at him when he was within Reach, is go «i. Evi- 6 4/0 173. 


dence. of chat. 


By the 2 2. ne ed « That no 5 fon or F. s An Arreſt 
« upon the Lord's 5 Day 20 ſerve OR or cauſe go 1797 rr de is 


ſerved ox exe- Sunday is 
40 cited, any Writ, Praceſs „Warrant, Or „Judgment or Dec Nest (except void, * the 
« in Caſes of Treaſon, F walls or Koch 5 1 e Peac Jus 700 Bene . 
** of every ſuch mY beter In here nr 9 E. tion for falſe 
< ſhall be void to all A 930 Pur 2 105 148 Pe Or Impriſoo- 
* Perſovs ſo ſerving or executi L the lame; "hall te, as. Jiah) the of ment, Salk. 
c the Party grieved, . and £9 Damages o him azo rode '78. pl. 1. 


as if he or they had done the fame ichout any Var Frcs 2 
« Order, Judgment or Degree » © all, 10) Fu G yen M * any 


Warrant, and 
lock'd up all that Day, and then on Monday Morni Mor 


a wiz vas got A A bim and on a Motion to 
diſcharge him, the Courtheld chat the Party mige 32 an 27 een or an AG 


on of Ea{e. Tropriſon- 
ment againk thoſe who took him on the Oy (6 Mad. 96. wide Maid. 55. 8 Mod. 80. 


-10 Mod, 
+ 111, 346. Barn 42 137 * 238; 278. where an Attachment was granted for arreſt ng one 
on Chriftmas Day. Hetley 19. t 


19. may take 1. fie Princigs! on A 2. and. onfine him tilt 
Monday, and then ſorrender him. os 348, 606, 607, 667. Ld. Raye. 
706. Vide Stat. 5 Ann. c. 9. ſ. 3. by which e Gay be ed Ls an Eſcape W t ona Tuhday. 
That a Bailiff may arreſt in the Night, wide 9 Co. 65. b. Cro. Jac. 486, Where he may juſlity en- 
tring the Houſe of « Stranger toſmake an Arreſt, agde Lutw. 1432. If 2 Sheriff anakds out n Precept 
to his Bailiff to arreſt one before any Writ directed a him, and the Bailiff atreſt the Party accordingly, 


and afterwards a Writ iſſues to the Sheriff, the Party-arreſied; may have an Action of | Fal/s JmpriJonment. 
Sand. 298, 2 Keb. 173, 838. 


* But the Arreſt was held good, _oug on the Monday, by Virtue of the Writ. 


A ſpecial Verdict found that a Fieri facias bore Teſte 4 June, but was Sid. 25m. 
really ſued forth 11 June, and executed 12 June; and that the Party, Ee. 173. 


againſt whom it went, became a Bankrupt 6 June, and a Commiſſion was e 7 


KC 
taken * 


4 . 5 4 - — 3 — « 
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Bailiff, | 


M 


| taken out 17 June, and Trover and Converfion was b t againſt the 
Bailiff who executed the Writ ; and the Court held, that though the Pro- 
perty was fo bound that the Execution ſhould not have Effect againſt the 
Aſſigament of the Commiſſioners, yet it was hard to puniſh the Officer in 
Trover, and make him a Treſpaſſer for doing what be was obliged to do, 
and from which he could not plead to excuſe himſelf, and therefore gave 

* I conceive Judgment for the Defendant “. | | 


the Law is | 

now ſettled contra——Tf a Man commits an Act of — December, has Judgment againſt him, 
Execution thereon, and his Goods ſeized on the 5th, is declared a Bankrupt on 8th, and the Sheriff 
ſells the Goods on the 28th, Jever lies for the Aﬀignees againſt the Sheriff, Cooper v. Chitty. M. zo. 
Geo, 2. 1 Burr. 20. Where a Plaintiff hall nd Money received under an Execution, where 
Defendant becomes Bankrupt, by relation prior to the Execution, See Coppendale v. Bridgen, T. 32, 
E 33 Geo. 2. 2 Burr. $14. In the Caſe in the Text, the Officer ſhould have taken an Indemnity from 
the Plaintiff, but the Nature and Effect of the Bankrapt Laws were then little underſtood, | 


J 


Vide 5 Mod. The Statute 23 H. 6. cap. 10. enacts, That for an Arreſt or Attach-- 
Ol FR toy « ment the Sheriff ſhall have 2od. and the Bailiff who makes the Arreft 
con 8 4 44. and that the Sheriff or Bailiff who doth contrary ſhall pay treble 
Ion this © Damages to the Party grieved, and forfeit the Sum of 407. one Moiety 
Statute, for „ to the King, and the other to the Party that will ſue; and that the 
taking 56. 4d. 4 Tyſtices of Aſſiſe in their Seſſions, Juſtices of the one Bench and of the 
for an Arreſt. c other, and Juſtices of Peace in their County may determine the ſaid 

« Offences.” | | ; | 
By the 1 H. 5. cap. 4. it is enacted, That they which be Bailiffs of 
« Sheriffs by one Year, ſhall be in no ſuch Office for three Years next 
« following, except Bailiffs of Sheriffs which be inheritable in their 
* Sheriff. wicks; and that no Under-Sheriff, Sheriff's Clerk, Receiver, nor 
„ Sheriff's Bailiff, be Attorney in the King's Courts during the Time that 

„he is in Office with any fuch Sheriff.“ | 

Bailiffs, being Officers who are to execute the King's Writs, are moſt 
commonly puniſhed in thoſe Courts out of which ſuch Writs iſſue, by 
Attachment; but it is impoſſible to ſer down all ſuch Miſdemeanours, and 
oppreſlive Practices of which the Court is to determine, for which they 
ſhall be puniſhed ; however Attachments have been granted againſt them 
where they have uſed needleſs Force, Violence and Terror in making an 


Arreſt ; or where they have broke open Doors where by Law they could 


Page 234 ® not, and there was no 17 Excuſe for doing it; where they have 


treated the Perſons arreſted baſely and inhumanly, or kept them in Cuſtody 

till they conſented to pay Money for their Deliverance ; or for taking (a) 

Finch 237. Money for taking Bail, or for making an Arreſt without Authority, by 
_ Force of a Blank Warrant filled up with the Name of a ſpecial Bailiff, by 
* DG the Party himſelf, without the Privity or 4 Agreement of the 
d. 43. a. Sheriff; or if a Bailiff levy a Debt by Virtue of an Execution, and keep the 
Noy 101. Money in his Hands, and imbezil it; but even in theſe Caſes there may be 
Moor 270. ſuch Circumſtances or Matters of Alleviation as will induce the Court to 


pl. 1064- excuſe if not wholly diſcharge chem. 


278. N k NY 
Barnard. K. B. 259, 296. 2 Barnard. K. B. 213. (a) 2 Bur. Rep. 926. Ji 2 Geo. 2 c. 23. 
ſee now 32 Geo. 2 c. 28, An excellent Statute, Which provides a Remedy agaivft ſeveral Abules 
committed by Sheriffs and their Officers in the Execution of their Offices. | 
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Bailiff of a Liberty is one ths "my the” thine Juriftition with the! T. ane 
A Sheriff's Bailiff, n to o him by che abe q Liheryy or Fran- ties tes and Fran 
a ofabe 
in Fee farm; and far t 


Var 18215 — 3 31101 by 2 
uo 82 e V 4* OT * 
1 =: Tx the Af 4 Tabs 
vis. the Fines for ay Breck of 
Return of Writs, W = * „et | tb 10a „55977 — 


the Leet i un 
: N Wal 2:3 lo lern 1258 ili A 
Theſe Freachifn proving very 1 8 Sheff vounld — 
not enter into them tomeente the King's Writs, + I week flint aber to 
the Bailiff of the Liberty, who had the Execution of all Writs, the Stawee 
Helm. 2. cap. 29, enafts, Ther if ſock Bailiffs gize 1no,Apfwer. 20/.the 
Sheriff, the Court ſhould grants ſpecial Warrans with a Now Omilzgs, v 
authorizes the Sheriff to enter — Franchiſe; and it being uſual to babe —_ 
the Capias and Nen.Qwittas together, we bave wys: UE nateviad ov Oar + 120 dw 
Books relating to this Matter. 0p .conl = ore or 00 * 
But there are ſome Caſes in which the Sheriff t enter without an Dat sher. 
Clauſe of Non Omittas; 1. in Se Ts A W ql 1 66 
1. 17; to make Deliperatice'b 1 Where, $6 
Judge, as in a Ji 12 Nediſſeimn; ſo in is in” AN Fils 8 
for Breach of the Peace. 0 r 
If the Sheriff executes the us of "common on Perſon without a a a Non 2H. 4 * "ah 
Die the Executign, J; Sheriff is liable to an Action by 2. 216, 
the Lord for ent into wick. : WT 
The Bailiff of a Franchiſe cannot enter Into the | Guildable ; if be ZN 15 
does, it is erroneous, becauſe he has no a out of the F rake more Finch $6 


* 
— 


purchaũng the Bailiwi 


than the Sheriff has in another County. . 1 40 119, id 
If there be two Liberties within a County, Viz. 87 Edmund de By od Date —_ 


St. Ethelbed de Ely in Com Shunt and a Capias is directed to che heviff 5g 464. 
to take the Body of B. and the Sheriff return that he has made his Man- Offc. Brev. 
date to the Bailiff of Ethelbed, who has made no Anſwer, the Sheriff, on 2 135. 
Non Oles, ſhall enter into the Liberty of Bury, though che Bail of , 1 
that Liberty has made no Default. 
If the Bailiff of a Franchiſe had male an infafficient Return, which ths 3 3 7- — 
Sheriff returned to the Court, formerly held the Sheriff was anſwer · N. 
able, and not the Bailiff; for an i cient Return is no Return, and the o. 0 55 
Bailiff making no Return, the Sheriff ought to have ſaid mullum dadit whihi 
reſponſum ; but this is altered by the 27 H. 8. cap. 24. which ſays thut the / ide Hawk. 
Amercement for inſufficient Returns made by Bailiffs of n thall * — 
be ſet on N 2 5 12 

If the Bailiff of a Liberty dies after he has returned Diringas » 
iſſues againſt his Succelſr, becaule he _ ir ver OW chan wee his „Fee wap. 


. | il £32 
0 | ae nd 14k. + 2. 


(C) Of Bailiffs to Lo2ds of Panos. 


JAILIFF of a Manor may himſelf, or may command Adder to Rol. Abr. 
take Cattle Damage-feaſant upon the Land; for he hath the Care of 339 
all u within a Manor. | 

38 „ 


Vor. 


— 2 A 


* 


5 Co. 76. Pil. But if a Diſtreſs be taken for Damage-feaſant, Amends cannot be tendred 
kington and to the Bailiff, for he cannot deliver a Diftreſs when it is once taken, no 
84 fer this mort than he can change the Avowry of his Maſter, or Demand à Rent 


vide 1 Browul. upon a Condition of Re- entry. | 
Hob, 154. Rel. Abr. 316. Dygr zg. Moor 261, fl. 282+, Cre. Elf. 22, 813. 


. $11 1: 1 b | 2 v4 +5 "1 web 419 1+ + Aline 
FideCro. Jas. "A Bailiff of a Manor, — — bas no — un the Land, — — 2 
178. thority to receive Rents, take Fealty, pay Quit-Rents, ir Houſes 
2 2 e and in 1955 Things 70 for his Maſter's Benefit 13 he cannot do 
e. any Thing to his Prejudice, vor can be Tile a Houſe that was before 
thatched, nor impale a Place before mounded with a H v9 Yo af 
Cro.Jac. 198. ; A Bailiff may be Steward of the ſame Manor; for thoſe are Offices 
* which 'are'©o atible. | 070 ni v x 24 7 
Cro. Jac.178, A'Bailiff'h thy no permanent Eſtate, but is removable at the Lord's 


A Bailiff of A Matior may leaſe the Piſcary for Years, but he cannot by 
Rot, * any Uſage make a Leaſe of his Maſter's Land. | 
—_—_ may makes Leaſe at Will, though not a Leaſe for Years. Lit. Rep. 71. for this wide Rol. 
Rep. 258. Cro. Jac. 377. 2 Leon. 46. 55 
gel, abr. . If a Man takes Cattle without any Command for Services due to the 
685. Lord, if the Lord, after agree to the Taking, he ſhall be adjudged his 
But 22 Bailiff, although he was not his Bailiff in any Place before. 
TAde . ; 
110. Kelw. 174. Fitz. Bailiff 7. Bro. Diftreſs 83. Comp. Incumb. 481. 


A Bailiff may give Licence to another to go over the Land; for this is 


Rel. Abe. | Treſpaſs to the Poſſeſſion only, and the Bailiff hath the Diſpoſal of the 


Bu 2»ere if Profits of the Poſſeſſion. 
there muſt not | | 


be a Conſideration given for ſuch Licence, wide 1 Rol. Rep. 258. Cro. Jac. 337. 


Palm. 42 In Debt for Rent, wpon a Leaſe for Years, the Defendant pleaded that 
the Plaintiff made J. S. Bailiff of his Manor, of which the Lands in Leaſe 
were Part, and gave him Power to receive the Rents of the Leſſees, Cc. 
and alſo Power to make Leaſes for Years; and that an Agreement be- 
tween the ſaid Bailiff and Defendant was made, that he ſhould pay 100 J. 
and alſo ſurrender his Leaſe to the Uſe of the Lord, and then ſhould be 
diſcharged of the Rent, which he hath done ; and whether this Agreement 
would bind the Lord was doubted, and a peremptory Day given to the 
Defendant to maintain his Plea, after which the Reporter Ni! plus inde 
A. leaſes to B. for ninety-nine Years, if B. C. or D. ſhall fo long live, 
reſerving a Heriot of 5/. upon the Death of every of them; B. dies, and 
| the Bailiff of A. makes Conuzance as Bailiff generally for a Heriot, but does 
Page 236 * not ſhew that A. had made his Election; and whether this was not good 
and incident to the Place of Bailiff, or at leaſt whether this ſhould not be 
| intended for the Benefit and Advantage of the Maſter till the contrary was 
Lit. Rep. 33. ſhewn, dubitatur ; and after the Parties agreed. | 
O, 71. 
Heil 12, 16, 17. S. C. ill reported. 


„ Bailiff can diſtrain for a Fine or Amercement without a ſpecial 
Gro, Ell, Warrant for ſo doing, which muſt be ſer forth by him in an Avowry or 
698, 748 Juſtification of ſuch a Diſtreſs “. 1 - 


oor 


Salk. 107. pl. 2. 108. Skin. 587. pl. 1. 2 Keb. 745. 


* The Caſe in Salke/d ſays he ſhould have ſet out ſome Eftreat ſrom the Court, or Warrant from 
the Steward. f a : 


VBailment. 
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| (4) Of ſimple Bailment, by which the Baller has -vnly the 
bart Petesen, 2. 
(B) Ot Plevgtng of Goods as a Seturity foz Money. 237. 
(c) Ot Bailment, which veies a ſpecial P2operty 3 and 
therein of Lending on ſpecfal Contracts. 240. 
(D) Uihere the Thing bafled is violated oz deſtroyed, to 
whom is the Loſs, and to whom is the Remedy. 241. 
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(4) Of ſimple Bailment, by which the Bailee 
has only the naked Poſlefſion, _ 
ron Ce i antics dee. ns fas 


mage that ariſes from his own Negligence z and the Undertaking be- e's and 
ing only to keep them, he ought not to uſe them as though he hed an "pet 
Intereſt in them. 2 <7 hold na 


| n to 104.529 (249.).. 
But it was formerly held, that where Goods were bailed generally, that if thoſe Goods, with oth 
the Bailee's, were ſtolen, though without his Default, 'ofible for the 


there being a Warranty in Law annexed to all ſuch Bailments. 4 Co. 83. Soxthcete's Caſe. But for 


Tit. Bailment 7. Tit. Detinue 35, 


would keep his own ; and this is called a ſpecial Bailment, in which the 4 00.83. b. 

Bailee doth undertake for no more than for his Diligence in the keeping of "wn IO 

them, and has no Manner of Uſe of the Thing to him committed, but the © 

naked Poſſeſſion only. — ner er" HO | | 

If 4. leaves 'a Cheſt lock'd with B. to be kept, and take away the Co. Lit. 19. 

Key, without acquainting B. with the Particulars, the Goods in the * b. 

Cheſt are in the Poſſeſſion of A. for ſince A. keeps the Key, the Goods“ Co. 83. 

are locked out of the Poſſeſſion of B. and B. heing unacquainted with the. * Page 237 

Particulars, cannot be ſuppoſed to have them under his Cuſtody ; ſo that : 

neither the Poſſeſſion nor Uſe of the Goods are in B. for though the Poſ- 

ſeſſion of the Box is in B. yet is he ſhut out from the Poſſeſſion of the 

Goods in the Box; for that cannot be ſaid to be in his Poſſeſſion that he 

cannot take hold of and remove, or order, during the Continuance of ſuch 

F — Moo f e £90097 * See 5e 244+ 
The naked Poſſeſſion of Chattels Perſonal cannot be aliened, for ſuch Bro. Attach- 

Alienation if admitted would deſtroy the Right of the Proprietary z'and if ment on Af. 

allowed to be tranſlated or handed about from one to another, by Conceal- ſiſe 20. 


I ment 


be ſafely kept, the Bailee undertakes to keep them only from all Da- Argument in 


:5 1. Radof chic. 


the Bailee ſhould be reſponſible for them, 
this wide Co. Lit. 89. a. Cro. Eliz. 815, Kelw. 77. Sar. 74. Sid. 36. Rol. Abr. 3. pl. 2. Bro. 


So a fortiori, if à Man delivers Goods to another to keep 28 a Man Co. Lit.89.a. 
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Ballment. 
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ment or Imbezilment might be loſt and deſtroyed, and would not be 
returned as they ought to the right Owners. K* 
Rol. Abr. If the Goods of A. are bailed by B. to C. C. muſt deliver them to B. 
607. for C. cannot pretend to remove or alter that Poſſeſſion committed to him, 
in order to reſtore it to the right Owner; for t ght of Reſtitution muſt 


be demanded of him th wty F which C. has no Pretence to 


judge; and therefore ig cbt Tzeachery in him to deliver 
1 — any other than him from whom he had it. 


Rab. Abe, IG ORG 2 Chas 3 B. dies, his 
Executors are chargeable only to C. that has Right, for t 4 
5 Tit. to the Prfciiind a 10 re 45 deliver it to thoſe er 
of 


ce ö—ö“4öä¹— ò49'! — 


th 
Trover and ſons in whom the Law has eſtabliſhed the Prp 1 "nd the xaking up 
Converfion. an Executorſhip is an n to anſwer all ob the Deceaſed,” 
and Al Undertakirge that create a Debt, fo far as there are Alerts, PP doth 
net embask him is 1 TFruſts of the Deceaſed, no more than he 
is obliged to anſwer 
they might met been diſt ! or anſyered by the Teſtaor, | 
, PP rn I 27 6:5; c 242 5 5 


far his ſeve nch which no Man can tell how 
or anſwe | 
0) NIC 2-453 


ge © 3 CEE 
. 


+3 = * 42 . 
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(B) Of Pledging of Goods as a Decurity foꝛ 


Maney. 


* 


- GV »V 83 


130. 

Rol. Abr. 
338, 673. 
Owen 124. 
2 Salk. 523. 
pl. de 


Bult. 29, 30 | | | : 
Rol. * 184, (4) The Law is the ſame in Caſe of Fire, and all other inevitable Accidents. Co. 
Lit. 89. vd. 1059 AAS ITT | 


But if a Man Foes Good, and tender the Money to the Pawnbroker, 

and he refuſes, this determines the qualified Property; and therefore if 

after ſuch Tepder the Goads are ſtolen, Sc. the Bailor ſhall have Satlsfac- | 

*p tion made him in an Action of Trover, for a Tender and Refuſal muſt in 
age 236 » thoſe Caſes amount to a Payment, becauſe otherwiſe no Man could 


f again 
Cro, Jac. COME to his own, ſince Pawns are over the Value lent. | 
243. Velv. 


179. Bulſt. 29. Bro. Bailment 7. Rol. Rep. 129. Co. Lit. 89. 


Ad though the Borrower tender the Money and recover the Goods 
_ Jae. in an Action of Trover, yet the Pawnbroker may have an Action of 


Yelv. 179. Der for his Money ; becauſe though the Security ceaſes, yet the Duty re- 
Bulſt. 29 3 1. | 4+ . mains, 


— 


— 2 N * 4 — - 


Bifliterat. 
a inaſnuch_ as the Men Tei 1 al odd back to the Vat Fm 


whence it eme. End 
51. 


B./delivers them over 60/ C. and e kiokybbaivt, and Ges, F. Mall Ee” 
cator,' and aot to C. for C. is uo more than « Balles, und boch wnnty Me of 
NN 1 ——— who S Pra ne wag? 

n e of a en Aflignee, becauſe roperty 
the Land is in Mn. Ctv. Jac. 244. by oh ng 7 W 


* But where u Trader hug bee wade, he odd u rr his Aion, 


S0 if « Man bench perihable:Goodr us d Pied und they yothhe var. 07 8 
Petfon to whom: they zre pledged thay huve Action df fot Mn Co. Lit. 209. 
Money, becauſe the Duty continues. 

Theſe Goos thus taken tb Pletige eanhbt be forſeited: 3 Pet. Bro. Attach, 
broker for his Offence, nor can they be taken in Exrontion, nor urtached in Afiſe 20. 

for his Debt, for the 'abſohute Property is in knocher, wad therefore thity are 

not alienable, bor by Conſch dence forfeiruble, becauſe they cannot be for- 
feited without Loſs and Danger to the abſblute ' Owner; —— all 


Pofledors do take the Property under the Reſdrittion do priverve 7 Pro- 
of the Owner. 
a Man p Goods and Ser in Fer, e 49 the King all 2 H. 7. 1. 
not have the Gbods without paying the Sum for which they n 29. 
for the Alteration of the general Property doth not ulcer che petit 

in the Pawnbroker. 

a Man pledge Goods, «nd then is outlawed, he cannot redebm 3 
them, — chin the abſolute Property of them is in the King4 but if 
the Outlawry be reverſed, then the outlawed Perfon is re-. inſtated in his 
Property as if there had boon no Outlawry, and Therefore may Tetieern 
them. 

If the Money be tot 4 the Day; che Property ivabſolum at Law, Co. Lit. 20 
but till the WS in Equity, us in Caſe of a Shep. 106. 


One pawned Jewels to A. who figded a Writ thut they were the 2 Vern 077» 

redeemed merten dancin, orherwite for the 10 8 they were to de J. $93. 

as bought and ſold ; H. within a Hort Time aftet delivers dver che Ea. 3 — D. 
together with ſome Plate of his dyn to B. as 2 F for >b07. ufterwards maindray and 
A. borrowed 387. and god. of B. on pramiſſory'? to be repiid um Merca/r. 
Demand; B. by his Anſwer in Chancery, inſiſted it was agteed chat the 
Pledge ſhovld be a Security as well fot the Money on the Notes, ab for the 
— firſt lent, but could make no Proof of any ſuch Ptowrife vr 
ment; and though a Redemption was decreed, yet it wis off Payment uf 
all that was dur to B. as well upon the Notes as on the Pa.]; but the 
Goods of A. which were pawhed, were to be firſt applied m far ks che 
Value of them would extend . 


n 


Bulſt, 29. 


+ In this Caſe 


B. wis an m- 
nocent Lender, not in Fault, and the Poſſeſſion of the Jewels _ in 4. at the Time of of the Leun By 
B. A. was the vilible Owner. | 


In the old Books they took the Nature of a Pledge to be, that it o nn £4. 
to be delivered at the ſame Time that the Money whs teht 5 ahd if 


Goods were not delivered at the ſame Time, in Steuriry of the Moiney, - 
they did not plead it as a Pledge, but in the Nature of 2 Licefice, to ercbſe 
the Treſpais, 
But by later Ae ies it appears that the Pawnbroker hath a ſpecial 2 Leon, 30. 
Property, though it be not delivered at the Time of the Money lem. Ye!v: 164. 
As Yo A. be indebted to B. and delivers Goods to C. in Satisfaction for , pron, $6, 
the Debt of B. the * ts OY altered, and the Right to dhe 543 
Vor. . 3 T Goods Yelv. 164+ 
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Goods is veſted in B. ſo it is where the Goods are delivered to C. in Security 

page 239 of the Money of B. there B. hath a ſpecial Property in them; and in che 
Caſes A. cannot countermand ſuch Delivery to C. or take the Goods back 
ain, becauſe the Property of theſe very Goods is veſted. in B. fat here 
— Conſideration to alter the Property, and that is the Debt due to 
B. ſo that it is not a bare naked Donation which the Party may 
revoke before the Poſſeſſion be veſted ih B. himſelf, for ex nude pafa's 
oritur afio; for there is no Conſideration to found an Action on a nake 
Donation; but here there is a Conſideration to alter the Property; ſoſ that 

upon the immediate Delivery of the Goods, the Property is veſted in B. 
Dyer 49+ Hefote theſe Reſolutions that the Property was altered by the Delivery of 
the Goods by A. to the Uſe of B the only Remedy for ſuch Goods wheh 
countermanded was in Equity, upon the Conſideration; for it was eder 
thought altogether inequitable that ſuch Delivery of the Goods upon a 

valuable Conſideration ſhould be countermanded at Pleaſu re-. 
| There is great Difference between a Pawn and a Mortgage of Lands 
ay 79 for if Goods be pawned without Mention of Time for Redemption, they 
Vi Hdd of may be redeemed after the Death of the Pawnbroker z but if Lands are 
Mortgages, mortgaged without any Mention of the Time for Redemption, they cannot 
be redeemed after the Death of the Feoffee in Mortgage; for when the 
Feoffment is made to the Mortgagee and his Heirs, the Limitation is abſo- 
lute, and the Condition only goes in Derogation of that abſolute Feoffment; 
ſo that as far as the Condition doth not extend, rhe abſolute Words in the 
Feoffment muſt take Place; and from hence it is that a Condition muſt be 

taken ſtrictly, and ca never be extended, becauſe ſince the Condition goes 
in Defeaſance of the Eſtate abſolutely limited, it abſolutely muſt come in to 
ſhut out all extended Conſtruction; and therefore in this Caſe, where the 
Feoffment is made on Condition that the Feoffor pay ſo much Money to 
the Feoffee, the Money muſt be paid to the Feoffee during his Life; for 

Money is not limited to be paid to his Heirs, - and therefore there the 

Words of the abſolute Feoffment take Place; but where Goods are pawned, 
the Pawnbroker hath bur a qualified Property, the abſolute Ownerſhip is in 
the Perſon that depoſits them ; and this Property' cannot be extended be- 
yond the Intent for which it was created; and that is only for ſecuring the 
Money lent; for ſhould the Property be thus extended, it would be to 
the Injury of him that has the abſolute Ownerſhip. Now the Intent of 

the Parties in not limiting a Time of Redemption, was plainly in Eaſe 

of the Pledger, and therefore the Time of Redemption muſt be during 

his Life; and he cannot be confined to the Life of the Pawnbroker, 

for that might fall more to the Diſadvantage of the Perſon pledging than 

if a Time had been limited; and there are no abſolute Words to induce 
ſuch a rigorous Conſtruction, contrary to the Deſign of the Parties; bur if 
the Pledger doth not redeem during his own Life, his Executors cannot 
redeem, for then the Words and Intent both agree to make an abſolute 


+ L. In theſe Property to the Pawnbroker. +. 
Caſes Equity 


would not relieve, unleſs it was clearly proved, in Caſe of Death, the Benefit of Redemption was to be 
loſt ? | 


Bulſt. 29, 30. But if Time be ſet for the Redemption of a Pledge, and before the Time 
the Pledger dies, his Executors may redeem it, and it ſhall be Aſſets in 
their Hands ; for when there is a Time limited, there by the expreſs 
Words the Party hath till the Time appointed ; and the Time appointed 
is indefinite, and not during the Life of the Pledger; and therefore if he 
dies his Executors ſhall redeem ; and therefore the Death of either Party 
cannot prejudice. | | | 

Bulſt. 31. Some have held that upon a valuable Conſideration a Pledge is aſſigna- 

Owen 124. ble over, and that on ſuch Aſſignment the Tender of the Money from the 


Bet if a Pledger 
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Thing is not 


Pledger mo de to che Aſſignee,” bece rhe Prangreker Naim g FSELRVY 
Property, and what he hath he may transfer ver. E in my Poſſeſ- 
1 i bank nm 4907 nogu nei i no 7, ls T 219 1! ion, I cannot 


tn awd (though I bave a: Right to it ) for a naked Right E not tromeſerrable over. 2 Rol. 


4 n no DNR * Jad no Pp? Tx ET, eds Is org 


ien Cabal zd o 338 Sls o babizn | 
fa Pawnbroker, refuſes, upon Tender of the Money, to te: deliven the * Page 240 
n he may be indicted ; for. being ſecretly pay ned, it may be ert 
impoſſible to prove a Delivery in Trever for want of Witneſſes. %% 2 Salk. 522, 
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A Pawnbroker was indifted fot ttfufing to deliver A Stk Petricoat which 1 

the Wife of J. S. had given him in Pac fof the ! 2 15 25. 6 d. — ow, * 

after a Tender of the Money; and gs $i ed'ro'quaſh the Tndi@ment; 0, ; 

the Court (ab/ente Holt) refuſed, becauſe of he great Abuſe by Paynhfokets.” but the Re- 
42 . Nee oenone 49 42 13, [ITS o C330 135 t 0 

Quere, and ſays that if theDefendant had demurred to this Indiament, it could derbe Mes; — 


tained 
by Law, being only a, Breach of Contract, which is aionable but not indictable- Vz Hawk. P. C. 


210. and Stat. 30 Geo. 2. c. 24. for preyenting the unlawful Pawnitg of Goods, and the eaſy Re- 
demption of Goods pawned. | \ We Ae a 
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O Of Bailment which. veſts a" ſpecial - Pro- 
perty; and herein af ' Lending on ſpectal 
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paid him the Money, unleſs, this were, at firſt provided, by their Agree- s Rel. Abr. 
ment; but the only Remedy that B. has is upon the Contract. 2 oY: 


did not ob- 


is paid for his Meat. T N 39 H. 6. 18. 
„N m o Tots 35 f. 7. 15. 
2 Rol. Abr. 85, + He was obliged by Law, to take in the Horſe, if he had Room. 


So if Cloth be committed to a Taylor to make up into a Garment, he ,, x; 4. 49; 
ſhall detain the Cloth until he is ſatisfied for his Labour. Cro. Car. 


$73. eo. 
147. For in Behalf of Trade and Commerce, the Law doth annex the Condition that the B.ilee ſhall 


retain in certain Caſes ; for Men that get their Livelihood by Commerce, and by Entertainment of others; 
cannot annex ſuch diſobliging Conditions that they ſhall retain the Bailor's Property in Caſe of Non- 
payment, or make ſuch diſadvancageous and impadent Suppoſitions that they ſhall not be paid; and 
therefore the Law annexes fuch a Condition, without any expreſs Agreement of the Parties. Beſides, 
Goods that are put into the Places of publick Entertainment and Trade, are for the ſake of publick 
Commerce taken into the Cuſtody of the Law as well as of the Party, and therefore cannot be there diſ- 
trained, Now Goods, that are in the Cuſtody of the Law, cannot come out thence till the Purpoſes 
are ſatisfied for which they were there placed; and the Purpoſe for which theſe Chattels are firſt com- 
mitted to ſuch publick Places is, that they might be there conſerved, and the Party to whom they were 
committed paid for his Trouble and Charge about them. Now fince the Ad of the Law doth no Man 


any Injury, it cannot free any Thing from ſuch publick Cuſtody till the Party is ſatisfied to whom they 
were thus committed. Fide Tit. Inns and Innkeepers. | 


A Taylor hath Cloth delivered to him to make up into a Garment, Palm. 223, 
which he doth accordingly, he ſhall have an Action for his Work, without 524. 
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Goods is veſted in B. ſo it is where the Goods are delivered to C. in Security 
* Page 239 of the Money of B. there B. hath a ſpecial Property in them; and in ches 
Caſes A. cannot countermand ſuch Delivery to C. or take the Goods back 
ain, . becauſe the Property of theſe very Goods is veſted. in B. for here 
a gh y) Conſideration to alter the Property, and that is the Debt due to 
B. ſo that it is not a bare naked Donation which the Party may 
revoke before the Poſſeſſion be veſted i B. himſelf, for ex nude pat 
oritur aftio; for there is no Conſideration to found an Action on a naked 
Donation; but here there is a Conſideration to alter the Property / ſo that 
upon the immediate Delivery of the Goods, the Property is veſted in B. 
Dyer 49+ + | Before theſe Reſolutions that the Property was altered by the Delivery of 
the Goods by A. to the Uſe of B the only Remedy for ſuch Goods when 
countermanded was in Equity, upon the Conſideration; for it was eder 
thought altogether inequitable that ſuch Delivery of the Goods upon a 
valuable Conſideration ſhould be countermanded at Pleaſu tre. 
There is great Difference between a Pawn and a Mortgage of Lands; 
_ 79 for if Goods be pawned without Mention of Time for Redemption, they 
Vit Ho of may be redeemed after the Death of the Pawnbroker z but if Lands are 
Mortgages, mortgaged without any Mention of the Time for Redemption, they cannot 
be redeemed after the Death of the Feoffee in Mortgage; for when the 
Feoffment is made to the Mortgagee and his Heirs, the Limitation is abſo- 
lute, and the Condition only goes in Derogation of that abſolute Feoffment; 
ſo that as far as the Condition doth not extend, rhe abſolute Words in the 
Feoffment muſt take Place; and from hence it is that a Condition muſt be 
taken ſtrictly, and can never be extended, becauſe ſince the Condition goes 
in Defeaſance of the Eſtate abſolutely limited, it abſolutely muſt come in to 
ſhut out all extended Conſtruction; and therefore in this Caſe, where the 
Feoffment is made on Condition that the Feoffor pay ſo much Money to 
the Feoffee, the Money muſt be paid to the Feoffee during his Life; for 
Money is not limited- to be paid to his Heirs, and therefore there ' the 
Words of the abſolute Feoffment take Place; but where Goods are pawned, 
the Pawnbroker hath but a qualified Property, the abſolute Ownerſhip is in 
the Perſon that depoſits them; and this Property cannot be extended be- 
yond the Intent for which it was created; and that is only for ſecuring the 
Money lent; for ſhould the Property be thus extended, it would be to 
the Injury of him that has the abſolute Ownerſhip. Now the Intent of 
the Parties in not limiting a Time of Redemption, was plainly in Eale 
of the Pledger, and therefore the Time of Redemption muſt be durin 
his Life; and he cannot be confined to the Life of the Pawnbroker, 
for that might fall more to the Diſadvantage of the Perſon pledging than 
if a Time had been limited; and there are no abſolute Words to induce 
ſuch a rigorous Conſtruction, contrary to the Deſign of the Parties; but if 
the Pledger doth not redeem during his own Lite, his Executors cannot 
redeem, for then the Words and Intent both agree to make an abſolute 


1. In theſe Property to the Pawnbroker. +. 
Caſes Equity 


would not relieve, unleſs it was clearly proved, in Caſe of Death, the Benefit of Redemption was to be 
Joſt ? 


Bulſt. 29, 30. But if Time be ſet for the Redemption of a Pledge, and before the Time 
| the Pledger dies, his Executors may redeem it, and it ſhall be Aſſets in 
their Hands; for when there is a Time limited, there by the expreſs 
Words the Party hath till the Time appointed ; and the Time appointed 
is indefinite, and not during the Life of the Pledger ; and therefore if he 
dies his Executors ſhall redeem ; and therefore the Death of either Party 

cannot prejudice. | 
Bulſt. 31, Some have held that upon a valuable Conſideration a Pledge is aſſigna- 
Owen 124. ble over, and that on ſuch Aſſignment the Tender of the Money from the 


Det if a f 20085 Pledger 


wo * 


Batlment. 


— —ͤ œ—2—2—— — — 


” | — — — = nes 
Pledger muſt be to che Aſſignee, becaüſe the PawiiBroker zaln d pet MY Thing is not 
Property; and what he hath he my trauer orer. 1! 1 en my Poſleſ- 


4 7% bas nt of nog e 0172 AT 30% 10! teen gion, I cannot 


. 


it ae 6 Pawyz/Ithough I bave 2 Right to it j for x naked Right i not transferradte/over. 2 Rol. 


WAlRSbilac.) 12 ao bon 159 2: no evimpoy we | 3s d Nis ore 


- Dumont abate Wo nA S013 03 bahignut | 

_  * If a Pawnbroker, refuſes, upon Tender of the Money, to te: deliver the Page 240 
Goads pleggeds he may be indicted ; fot. being ſecretij pawaed, it may bs = 
impo : le to N. | elivery in Trover for want of Witneſſes. $1209 ee Salk. 522, 


. 1. per 


Eyre Juſt, 


| Das: 0 bagiee $i 1 5 61 bs Fog 7 
* Oh rr 4 „ 100 i 12 13.4 2117 10 Ir 7 18 &£ "Bok On. Jah.” 
A Pawnbroker was indicted fot tefufing to deliver A St Pettiepar » : 

the Wife of J. S. had given him in Paw! e ment of 2. 6d. F, 277 

after a Tender of the Money; and ee aſh the Tndi&tment, Gase; 

the Court (abſente Holl) refuſed, becauſe of great Abuſe by Pawnbtokers.” but the Re- 

| | 1 Ni 1 motten 49TW 1 bs „15 a porter adds a 
Qnere, and ſays that if the Defendant had demurred to this Iadi ment, it could F 
by Law, being only a, Breach. of Contra, which is aQionable but not indiftable,/! Vi 2 Hawk. P. C. 


210. and Stat. 30 Geo. 2. c. 24. for preyenting the unlawful Pawning of Goods, and, the eaſy Re- 
demption of Goods pawned. . LY : 4i=z p | . * - 1 4 , 2 þ __ | | < 


* \ > 3 C) Vu 4 i 1 & N b » . , ; 
%. 


_— 
8 — — 


* ; 4 1 


(C) Of Batlment which. veſts a ſpecial- bro. 
perty; and herein 
Contracts. | 


of Lending on ſpectal . 
mJ 13 7528 one 1 


1 


* 10 0601357; 14121198 5413 51 D lar ' 
F A. puts his Beaſts into B. “s Paſture, on Agreement to pay B. 64 per Cro. Care 
Week for the Paſturage, B. cannot retain the Beaſts of A. until he hath 271. Wy 
paid him the Money, unleſs this were, at firſt provided, by their Agree- A Abr. 
ment; but the only Remedy that B. has is upon the ContractC 1 The Law 
| | pat Kn | EE Aid not ob- 
erſon of the Owner. 
But if a Horſe be committed to an Hoſtler, he ſhall detain him till 
is paid for his Meat. T 6} 207 ata robe 


4 77% 8 1 1 
8 * * 
718 # 


. 
43 : : 


6 


lige P. to take the Cattle into Paſture ; conſequently B. gave Credit to the P 


he 8 Co. 147. : 
* 39 H. 6. 18. 
gun | 1 5 H. 7. 15. 
2 Rol. Abr. 85. f He was obliged by Law, to take in the Horſe, if he had Room. 


So if Cloth be committed to a Taylor to make up into a Garment, he ,, f 4. 49; 
ſhall detain the Cloth until he is ſatisfied for his Labour. | Cro, Car. 


| 271. $ Co. 
147. For in Behalf of Trade and Commerce, the Law doth annex the Condition that the B.ilee ſhall 


retain in certain Caſes ; for Men that get their Livelihood by Commerce, and byEntertainment of others; 
cannot annex ſuch diſobliging Conditions that they ſhall retain the Bailor's Property in Caſe of Non- 
payment, or make ſuch diſadvantageous and impudent Suppoſ tions that they ſhall not be paid; and 
therefore the Law annexes fuch a Condition, without any expreſs Agreement of the Parties. Beſides, 
Goods that are put into the Places of publick Entertainment and Trade, are for the ſake of publick 
Commerce taken into the Cuſtody of the Law as well as of the Party, and therefore cannot be there diſ- 
trained. Now Goods, that are in the Cuſtody of the Law, cannot come out thence till the Purpoſes 
are ſatisfied for which they were there placed ; and the Parpoſe for which theſe Chattels are firſt com- 
mitted to ſuch publick Places is, that they might be there conſerved, and the Party to whom they were 
committed paid for his Trouble and Charge about them. Now fince the At of the Law doth no Man 


any Injury, it cannot free any Thing from ſuch publick Cuſtody till the Party is ſatisfied to whom they 
were thus committed. Jide Tit. Inns and Innkeepers. | 


A Taylor hath Cloth delivered to him to make up into a Garment, Palm. 223, 
which he doth accordingly, he ſhall have an Action for his Work, without 42“. 


4 : deli- 


del the Carment and if the Taylor refuſe 20 geliser che C 

upon Requeſt, it ought to be hen on the other Side in Eacuſa af che 

Action * the Taylor's Action is founded upon the Promiſe, and if he 

| bach done the Work, and is ready to deliver the Dument, he hank pers 

formed all that the Law requires on his Part, and on that Conſidemdom i8 

| intitled to the Benefit of the Defendant's Promiſe. | n 

Dod. & Sed. If a Man lende another his Sheep, Orten, or his Cart, the Borrower hath 

129. x qualified Propetty in them, n for which they 
vere borro unc iof this they may be uſed reaſon 


Force 
for theſe Purpoſes and for the Time agreed on; and if they Periſh in ſuch 
ccupation, it is at the Peril of the Lender ; but if they Periſh in any 


other Manner. the Borrower muſt. anſwer for them. 
Yelv. 172. * rr0Ws$. 2 Horſe to tide, to Dover, and he ride out of his Way, 


Owner of the Hogs werct him, he cannot take the Horſe from 
him, for A. has a fpecial Property in the Horſe till the Journey is de · 
termined, and being in lawful Poſſeſſion of the Horſe, the Owner can- 
® not vialently ſeine and take it away, for the Continuance of all Pr 
is to be taken from the Form of the original Bargain, which in this Caſe 
was limited till the appointed Journey was finiſhed. 
Rol. Rep. But if A. borrows a Horſe to go to Dover, and goes to other Places, the 
128. Owner may have an Action on the Caſe againſt him, for exceeding the 
Purpeſes of the Loan for ſo far it is a ſecret and fallacious Abuſe of his 
Property; but no general Action of Treſpaſs, becauſe it is not an open and 
violent Invaſion of it. 
Co. Lit. 57. If à Man lend another hie Sheep to ſtock his Land, the Borrower hath 
Co. 15. the bare Uſe of them ; but if he kill them, the Owner ſhall have a A 
Lev. 872 8- Action of Treſpaſs, or an Action of Trover at his Election; for Woo h 
— * the Uſe is in the Borrower, yet the Property is in the Lender, and t 
15 Ed. 4. 84. Killing of the Sheep is an open Violation of another's Property, which is 


Mo. 248. complained of in the general Action of Treſpaſs. 
Gogh. 66,67. | 
Owen 52. Dyer 121. pl. 17. 


5 E. 4.2.6. If I ſell you a Horſe for 201, I ſhall retain him unleſs the Maney be ac- 
tually paid, or conditioned to be paid at a future Day, for unleſs there be 
quid pro quo the Property is nat altered. | 

Dod. & Stud. As to the borrowing of Things periſhable, as Corn, Wine, Honey, or 

129. the like, a Man malt from the Nature of the Thing have an abſotute Pro- 
perty in them, otherwiſe it could not ſupply the Uſes for which it was lem, 
and therefore he is obliged to return ſomething of the ſame Sort, the ſame 
in Quantity and Quality with what 1s borrowed. 


— — — — 
* — 8 5 * py — 1 —_— — 


— 


(D) ͤ Mhen the Thing bailed is violated o2 de⸗ 


ſtroyed, to whom is the Loſs, and to whom 
is the Remedy. 


Co. sz. TIF T is held by ſome, that if 4 commits Goods to B. to be kept, or, 
| Southcete's which is all one, to be ſafely kept, and they are ſtolen, that B. muſt 
8 1 anſwer the Valur of them to A. Others have made a Diſtinction, that if B. 


had undertaken for a Price to Keep them, that then he ſhould have been 
bound to anſwer for them if they had been ſtolen, becauſe there is a Con- 
ſideration to found the Promiſe; but where no Reward is agreed on, there 


J they 


129. 


they ſay: there can S the:Promiſe. is built, N 
therefore a naked Promiſe which-affords n Action but the Rea ſons u 
againſt this are, That where another loſes by my Undertaking, I am equal -f of 243) 
ly bound to malte the Value of my Promiſe, as if Lehel ns to re- 72 - x 
ceive Gain by the gain 4 for ſince another Man's Property, and poſſibly, Id. Raym. 
the whole Fruits of a long and painful Induſtry! is Joſt, and waſted- by my 913. 
Undertaking to ſecure it, — L from whom the Damage aroſe ought /2 Stra. 1099. 
to make him Satisfaction; for every Man is preſumed to guard OE and 12 Mod: 487. 
not eaſily to part with that ich cannot be 8 great Diſh-. 
culty z and therefore it muſt be edrithat uld have ſafely, kept 
it, and not have commirced it to me, unleſe I had —— —— it ; 
and if I fail in that Une am bound to 4 Reſtizocion ; for I mm * = * 
ually obliged to a Reſtitution where another Man ſuffers an Injury by my 
as where I myſelf commit an Injury z and had the Law any other 


Courſe in theſe Caſes it were a'perfe& Inlet into all-Collufion, for Agree- 48; «Fn 
ments and Contrivance: Aab b. riſe between the Men of Violence and n 
treacherous Undertakers, as are not eaſy to be diſcov ere. 
® If a Carrier, Fetryman or Hoſtler be robbed, he ſhall anſwer the Yale ? Page 444 | 
of the Goods, for the Carrier, &c. hath his Hire, which implics an Uader- 
taking for © the -fafe — and Delivery of them for no Man would awd 
give another Money he oxi bis own, 1 the Kine hat n 18 
were not to NN tb Route! it SORES LN 1150 » 
Sid. 36. 

2 Na Mia 2 Roll Mr Rok Hoi 18. cles 162 
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17 LORE and 455 


"IEF, dhlivers; Goods to B. eden et ho — Rol. Abr. 
perty, and C. bath the Action against R. fon B.-uedertakes for the ſafe De- 666. 
livery to C. and hath ao Property or Intereſt but im order to that Purpoſe,, 1 
Bot if the Bailmett were notun valuable OConſideration. the Dellvery Bull 68,” 
is countermandable ; and in that Caſe: if A the Bailor bring T rover, . he N 
reduces the again in himſelf;/for the Action amounts to a Coun- th 2 Leon. 
termand of the pbur if the Delivery vas on a valuable Conſideration, y, Yelv. 164. 
then A. cannot have Frover, becauſe the Property is altered, and in Tro») 
ver the Property muſt be proved in the Plaintifl. 

If a Man delivers to another, the Bailee.ſhall, have a general Ac- 13 Co. 69 
tion of Treſpaſs againſt a Stranger, becauſe he is anſwerable over to the 14 H. 4 2 
Bailor; for a Man ought not to be charged with an Injury to another, * 
without being able to retire to the -arigioal Cauſe. of chat injury, and in 
Amends there to do himſelf Right. 

If I deliver Goods to B. and C. that hath Ri cathy of biw. f. N. B. 137. 
if B. either before or pending the Action deliver over the Goods to me, this Rol. Abr. 
is a good Bar to the Action of C. brought againſt B. for ſince B. hath. un- * 

dertaken to deliver the Goods back to me, he ſball not be chargeable for 
the honeſt Performance of that Undertaking ;-for B. that is truſted with 
my Poſſeſſion, ſhall: not remove nor alter my Poſſefſion, and therefore 
ſhall not be put to anſwer for that to which the Law obliges him. 

But if I'find Goods and convert them, and another recover them from = Abr. 
me, yet a Stranger that has Right ſball have his Action againſt me, and 60 
therefore two Perſons claiming 1 in Trover ſhall interplead with each other; 
for I have by my finding the Property in me till another ſhews a better 
Right; now this Property continues till the feal Ownet appears; and if I 
by weak Defences do not ſypport that Property, that ſhall be no Injury to 
the Right pf another; for the original Injury begins from me, by under- 

taking to intermeddle wich what is waer. and which I were ſure was 
none of my own. 

If a Bailee deliver the Conde to another, wank he ſhall hone an Action wy Abr. 


of Detinue againſt him, becauſe he hath his Poſſeſſion, and undertakes for 507. 
Vor. I. 3 U the 


ö 
F 
[| 
] 
| 
1 
[| 
| 
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the Cuſtody ; and the original Bailor e Action isa 
them, becduſe in him is * 9 
him. ns nahen e Lenne Nn 71683 Aaigge 
| If.» Man lender let anocher bis Horſe,-and for Wane of ſafe: | 
die, the Owner hard ah Action on the Qaſe to.repair the Damage ſua: 
dy theNegligenesy ſo'if a Man lend another [Sheep w. tuth his Land; and, 
| they are drowned; an Action on 
 a'Manilend/ anocher a'Horſe-and he put him inte a Stab 
sbs, end the Stable tumbles in upon the and kills bia aa 
£ Caſe lies, but if the Stable had been ſtrong and ſuhſtaptull. 
wil dick fallen by violent Tempeſt) then is the Borromer exeuſedt;. faif a 
Page 243 Min lend ane” Foe, and he ches alien Reb deen 
Co. 14. ix excuſed, bs 907 0 n Node dis 1534 8 03 52 do v Vos 
* Eliz. L M440 Ie Vo 1. 412 theſe Ser 


771» 784. Owen x . Dyer ada! Dots 92. Doc. & Sd. 750 The Reb of 
Caſes is this, That nd any dow brrpurr Joys ang. hinge uſes it according 12525 
ſes of the Loan, that Contract A 7e ce Uf ents t b that 5 coſe ſequeyt u 185 15 
hy che mY t of it according as * 45 
Auel a e and IPD « W bh ances n upon ſuch — the Lander 
muſt impute it to dhe Bolly of hig own — 4 Dax 'if 5 — enen ee of un 
Borrower, — an he «ous N W he becomes i ger) i the . ft. As 


Moor 843. If 4. takes a Gelding 6 \ Paſture, and the Gelding ng be tal na Acttio 
AY lies againſt A. unleſs he had 7 * a {pact Aſump/it to deliv dir for 12 


E CRONE of A. is pans I mg the Fields and in eck Air, 


and not to keep him r ia abliged ta do in 


. and the Law will not ftrerch Mens Promiſes beyond their firſt Tor ea rol 
Leon. 123, If a Man find Goods and abuſe them, or if ke find Sheep and Itill them, 
223 tis is Converſion but if a Man find Butter, and by his negligent kerp- 
ing it puttifies; or if à Man finds Garments, and by negligent ke 


Owen 141. 


2 Bulg. 21. they are Moth- eaten, no Action lies; ſo it is if 4 Man finds Goode an 


loſes them again and the Reaſon of the Difference is: this; Where a: 
| Man dehivers Goods to another, the Bailee by Acceptance of the Goods un- 
. dertokes for the fafe Ouſtody of them ; and it is to be preſumed that the 
Owner would not have parted with tham but under the Confidence of that 
Security; but where a Man only finds the Goods of another, the Owner 
did not part with them under the Caution of any Truſt or Engagement; 
nor did the Finder receive them into his Poffefſion under any Obligation ; 
and therefore, the Law only 2 2 Man in this Caſe ſrom making an 
unjuſt Profit of whit is another's, but the Finder is not obliged to preſerve 
thoſe Goods ſafer than the Owner himſelf did; fon there is no Reaſon for 
the Law to lay fuch a Duty on the Finder in Behalf of the earcleſt-Owner ; 
and it ſeems too rigorous to extend the Charity of the Finder beyond the 
Dingence of the Proprietor; it is therefore a good Mean to puniſn an inju- 
rious Act, viz. The Converſion of the — to bis own ny but not to 
puniſh a Neghgence in him; that is muck greater in the Owner. 
Allen 93. A Carrier is bound to the ſafe Delivery of a Box, though be doth not 
ide Head of know what is in the Box; ualeſi he refuſes ro carry:it without he be in- 
Carriers. ſtructed in the Particulars, for the Party is not obliged to tell him. 
I ſhall, as applicable to this Doctrine, inſert the following noted Cala 
with the Argument at large of the Lord Chief Juſtice Hole. 
in. Term. In an Aſumpſit the Caſe was this: The Defendant did denn to re⸗ 
Anno 2 Ann. move a Quantity of Brandy from Broct's Market to Water-Lane, and by 
* '", Reaſon of his Neglect one of the'Caſks broke; and on Not guilty, a Ver- 
Cr; K — was for the Plaintif 1 and in Arreſt of Judgment two ce Were 
nard, 2 Ld. taken: 


av. 99, e. 1ſt, Becauſe in the Declaration he was not alledged to be a common 
Holt Chief Wakes, 


8 2dly, Becauſe it was not ae chat he had a Reward. 


Juſt. But 


- Buy the whole Cour reoled, That ia this Caſe the Tant vaght ty! Salk, 26. pl. 
have” his ment. ich en 7 
I wa a0 this Parpoſ, - R 200 fo 1 a 
There be ee Sen, of Rite which we « Care ane Obl Hol: x 1 
upon the Party to whow'the Goods are bailed. 7 
. The firlt is a Bure and naked Bailmove to — 
Uſe of the Bailor, which is called Depofitum. | 
2. A Delivery of Goods te another Eich are in 


e 8 
a 3% 281 en bn 99 5982 10 78 Ii. * — 


Goods'ft Hite, which is eaied Lorle qr le 4 24. for 
EE which is called e . 
God, to: be carried for'a Rewid, 900! 1990 3950 Pawning 
are deliver. Goode, an 
Wd ee a Reward, be cad Re- 
i x. demption of 
Ms in Ring by Gord pan 
. 90k 0 , "as a ay 
* And though I 30 ors een ee e 
in Queſtion, jet the e 3 Cafe e 


1. Then as to the HH 'if g Perſon 
another, he ſhall nor be anſwverable-if * 


— 
＋ ber 2 there be a 


ault in him: And 2dly; Such a Baier is not 2 
a com ; 


mon Ne for it muſt be Ne 
liable. I maſt conſent 2 u great ue wy to encounter, 'whi 
Southcott's Caſe, 4 Coke in dis 
— ora than the Seeg for he Wn there 4 20 ween 
"Cafe itſelf is not 


ag geoerally, and "lafs Keeping j which in 
2 but in his Note at the E ie 100 not tłnn i to pe 


Juſtice to charge ile Baile if the Goods be = without any Pefault of his, 


for why ſhould he anfiyer for the Wrongs of Winde r 
{+ di&t 


he undertook not?: 25 08 3% 
There never wis, before Southeoti's Cite, afe, any 
this Matter; the firſt Caſe of it was in 2 ki [7 
2 both quoted in Sourbc Seukeor's Caſe  eatinof agree to the 

thoſe Caſes; for the of the Party may be 33 N 
— locked up id à Cheſt, as where by that NED bx 
to be chargeable as much in the one Caſe as in che other; znd the 4 
is only a Debate of two Counſel at the Bar, for L was Nee a 
Juſt. and what he ſaid was only for his Client, and not of Authbrity; and 


2 H. 7. is only a ſudden Opinion ; no Soatheett's Caſe came long after, 


viz. 43 Eliz. and there two Judges in Sr} > pet of” r e other two gave 
that Opinion, which Cauſe was improv te; but it. has 
been the conſtant Practice for 28 tobe as bens oy — 2 1 2 
Trials at Guildball, where hs Evidence no Deftul 


the Bailee, to direct for the Defendant; bor did ever any ne Youre 5 . 
on the Avthority of Soutbeort's Caſe, to gind the Matter | 
it kak this Baile is fo far from being  eharged; et thi h ce Ges hy 
loſt by a common * N he ſhall Be be 9. as ff he neg 
keep his own Goods, and that his own and his Prichd's Goods are bt 1206 
now the Loſs of his own is an Argument of his Sincerity, and therefore he 
ſhall not be chargeable ; this is in Bruten 99. and though this'is an aptient 
Author, yet it is agrecable to Reaſon, and is not in this Poipt only the 
Law of England, but of foreign Countries, as may be ſeen in Tuſlinian's 
Inſt. where I believe Brafton got his Notion ; now if there be an apparent 
_ groſs Neglect, it is looked upon tobe a Fraud; but otherwiſe if it be nor 
a 8 Neglect; and I know no » why the Bailee upon raking 


Goods, 


— | _ —C 


Bathnent. 


ed cena i 


- Goods, if it were in, Writing, ſhall nor be charged againſt the Wrong ef a 


third Perſon, as in Hob. 34. Cro. Fac. 425. and 3 Cro. 514. and! yen withs 


out Writing, as in Sewbrot's Caſe, to be charged; and the Docter und 
Student 128, 212, ſays, it is for the Advantage of the Bailce, and tha an 


Action does not lie unleſs they be loſt through negligent Keeping ſo chat 


I do not find ſufficient Reaſon, gor Authority to ſupport the Opinion of | 


Soutbcoti's Caſe. 


ug rolls 25 ic 51 45 io WP 
2. A Lending gratis to ule for his Advantage, there the Borrower is ſtuct- 
ly bound to keep it, for if he ; be guilty of the leaſt Neglect be ſhalt bs 


ihe anſwerable ; as if I lend a Hoiſe to go to the North of England, and he 
£ goes to the Weſt, and the Horſe is ſtole, | he ſhall ia that Caſe be Ebaxge- 


— 


able; for if he had gone as L directed, the Horſe, perbaps, would not 
have been ſtolen; this Sort of Bailment is mentioned in Bradton. gi / but in 


this Caſe, if this Horſe had been in the Stable of the Bailee, and ſtolen 


thence without his Default, as perhaps the Thieyes might firſt. haue bound 


dhe Bailee, and then Rave taten the Horſe, he ſhall. not be andcerable x bur 
if he left the Stable Doors open, he ſhall for that Neglect be anſwerable. 


Page 245 


Bracton ſays, he ought to take the utmoſt Care, but in no Place ſays he 
ſhall be charged where no Default was in him 


* 2. As to the third Bailment, where Goods are hired out for a Reward, 


Bratton 62. ſays, the Hirer is to take all imaginabie Cate, and to reſtore it 


at the Time, and he is bound to ſuch a Care as a diligent Maſter of a 
Family uſeth to his Family, which Care, if he ſo uſeth, he hall not, 
bound ; now the moſt diligent Man is liable to be robbed, and therefore 


collect, that if he be ſo careful, as according to BraZen's Definition, and 


be robbed, he ſhall not be liable. 8. N 
4. If Goods be pawned, the Pawnee has a ſpecial Pr „which is in 
Nature of a Security to compel the Pawner to pay; and if the Goods be the 
worſe for uſing, the Pawnee; muſt not uſe them; as Cloaths, c. but if 
they be not the worſe for uſing, he may uſe them at his Peril; as Jewels 
pawned to a Lady, and ſhe keeps them in a Box, and they are ſtolen, ſhe 
ſhall not be charged; but if ſne goes abroad with them to a Play, and there 
they are ſtolen, ſhe. ſhall be anſwerable. adly, If the Pawnbroker be ar 
Charge in keeping of them, as if it were a Horſe, and he gives it Meat, he 
may uſe it for his reaſonable Charge he has been at, Brafon 99. If a 
Creditor takes a Pawn, he is bound to teſtore it upon Payment; but if he, 
notwithſtanding all his Diligence loſe. it, he ſhall: howſoever recover his 
Debt, 29 Af. pl. 28. for the Law does not lay upon him an Obligation to 
keep againſt all Accidents; but if the Money be tendred, and he after de- 
tains, and then it is loſt, he ſhall then be liable, for he is then a Wrong- 
doer, and his keeping it after is the Occaſion of its being ſtolen, and he is 
then anſwerable at all Events. 1 2 * 
5. Goods to be carried for a Reward. 1. If you deliver them to a 
lick or common Carrier, and they are ſtolen, he muſt be liable, for the 
w charges him at all Events; but yet the Act of God, or the Enemies 
of the Queen, may excuſe; and this is a political Inſtitution by the Laws of 
England, that People may be ſafe in their Dealing; for otherwiſe Carriers, 
that are frequently truſted with Things of great Value, would be often 


tempted to confederate with Thieves. 2dly, But he who has a particular 


private Employment, though he has a Reward, yet he is not bound againſt 
all Events, as a Factor or a Bailiff, if they do to the beſt of their Power; 
and that is Southcoti's Caſe z and he is bound no otherwile than as his Maſter 
himſelf ſhould do, for it were unjuſt to charge him with what he cannot 

prevent. | | | 
6. To this Point, Here is a Man not intruſted to keep, but to carry, and 
not to have any Thing for his Pains, and he through his own Negligence 
miſcarries ; though he be to have nothing, yet it appears there was a Neg- 
| lect, 
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lie; and in Telv. 4. the Plaintiff 2 chat in 5 that he de- Page 246 
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— contrary to — See athudged 16 UC 567. Now if a 
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without any Mention of a Reward, 5 b w n eum Carrier; 
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ing reckoned injurious, beeauſe ſuch Prodigal could not 12 his Lands 
— * the — bis Lord; alſd the Conditivn of a Freemap was 


is an Action to be altered without che Crime of Felony. But as Trade and Ci efce 
and Execu- jnefeaſed, it wis found neceffary; för the Support of Credit, to introduce: 
tion in the ſuch a Law amongſt vs, and therefore out - ts AED 0 confined 
Ack. Rep.67, it t0 Traders and Creditors 'only.+ 0 
Atk. l er H N. G1 770 
— Hardwick wid; he did wet en dice g — of ee a. 
general Inconveniepce, as they 47 2 Opportunity to Perſons, againſt whom Commiſſions 


taken out, to make away with Effects. Atk; Rep. 72. 5-06; n vr 
3 in Ireland, Atk. Rep. 82. pl. 31. , 


ſhall conſider the Laws of Bankruptcy, as moulded by ſeveral 
Bd, rutes and Aas of Parliament, under the Jolloming Heads : g- 


(a) TUhat kind of Trade, Dccupation-01 Pꝛotemon a Wan: 
muſt be of, oꝛ of what Matton, befoze he can be adjudged 
a Bankrupt, and what Acts he muſt da, permit 02 ſuffer, 
which will make him one. 247. 

(B) Ot the Commiſſion of Bankrupt; and herein of the 

Creditozs who may obtain it, and what Wer are to do 

pꝛevious thereto. 2 51. 

Page 247 * (C) Ot the Commiſſioners, their Duty; and drein of the 

Power they may exetciſe over the Bankrupt 02 others in 
diſcovering of the Bankrupt's Eſtate. 253. 

(D) Of the Allignees ; and herein of the Banner and Time 
of chuſing them. 256. 4 

E) Of the Czeditozs, who are ſuch ; and perein of Malu 

_ their Debts, and Time of coming in. 258. 

(F) Of the Bankrupt's "Eſtate and Effets, to which the 
Commiſſioners oz Aſſignees are. intitled, when it Call be 
ſaid to be veſted in them; and herein of fraudulent Dif- 
poſitions by the Bankrupt, and of the Aﬀfons the Alig- 
nees may bzing fo2 the Recovery thereof. 259. 


(G) Df ſetting off, ſubmitting to Arbitration, and com- 
pounding Debts due to the Bankrupt. 263. 


(H) Df the Diſtribution to be made of the Bankrupt's 
(1) How the Bankrupt is to demeen bimſelf; and herein 
of the Crime in not appearing, not diſcovering his Eſtate 


and the Pzivilege he is to enjoy during his Attendance? 
266. 


(K) Dverplus of the =Sankrupt's Eftate, and the Alow- 
ances to be made him; and herein of his W 
Certificate. 269. 

(A) rahat 
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« ing, Exchange, Rechange groin Cheviſance, of otherwiſe:in Ne: Booker 
« by Rerail, or. (eckivg 11 or der Trade of Living dy buying da feln 


At, "Reg... 


« that departs the Realm, or begins to keep Houſe, 6 otherways to Abet 18855 — 
'« himſelf, or take Sanctuary, or ſuffers himſelf willingly: to be arreſted-for * 
<« any Debt not due, or ſuffers himſelf to be outlawed,to defraud any of Hie 
« Creditors, deing Subjedts born, ſhall be deemed a _—_—_ * The Chan- 


: 1 cellog of + 
O >inion the Commilſovery ſhould 3 proceed in the Commiſion, ſo as not to é i 
Petitioner might oy by an Action at Law. 55 by * bs he Reme the 


The 1 Jo. 1 1 cad, 15. ſer. 1. the fame with the Sil 155 *. — 0 _ 
following Addition only, viz, .* Or fraudulently procutes i Snare, be. ws 


« attached or ſequeſtered, 'or makes any (a) fraudulent Grant of his Land, „p Vs 


c. to the Intent that his Creditors, Yi Subjects Me) * be de- Page 248 
«c frauded, ſhall be adjudged a Bankrupt.“ -y n 1 0 5 T3 Bare" ' 
* + 333; Bt 445 ITY i 2 Bu 8 2 
(a) In Trover and Converſion a ſpecial Verdict was found, that a Merchant hid made u rp 
Deed to the Defendant of the Goods contained in the Declaration and that afterwards de went to the 
Exchange and appeared publickly in Trade, and then abſco and. aſterwards à Commiſſion being 
taken out, theſe Goods were aſſigned by the — — ; 77 05 executing of ce Deed does not 4-4 
him a Bankrupt, . becauſe the Ju . find that he was afterwards abroad, and that then he abſconded, 
and that the Commiſſioners pitched upon that Act of Bankruptcy to declare him a Bankrupt; and that 
though they have found it a frauduleat Deed, yet they did not find it in fraudem Creditorum, and it 
might only be a fraud ulent Deed in teſpect of ſome ſubſequent valuable Sale; Ns therefore no Title was 
foond for —— Hutton 42, 43. — and — See 2 Ld, 4 ay 852. 
If it would not now de adjud an Act of e 0 See 1 1 tos, Ti 
* and Wil and Doy. 2 Burr, 172 god 7 F * e 1 * 3 


£3. 
FPIW F1 


21 Jac. 1. cap. 19. ſeft. 2. ſers forth, ier Perſon that uſes See Atk. Rep. 
the Trade of Mareliandizs. or that ofes the 2 245 8 a Scrivener, re- 11. pl. 82. 
« ceiving other Men's Money into his Truſt and Cuſtody, de by bimſelf 

% or others ſhall procure any Protection, ſuch as ſhall be lawfully ot 
« protected by Privilege of (5) Parliament, or by Petition, Bill, Ce. (ail (3) Vide Skim: 
*« endeavour to compel their Creditors to take leſs than their juſt Debts, 21. pk 31. 
* or gain lon 1 40 Time than was given upon the original Contract; or be- 
ing arreſted for Debt, ſhall after ſuch Arreſt lie in Friſon two (c) Months (c) The lying 
„ or more, upon that or any other Arreſt or Detention in (4d) Priſon for in Priſon two 
„Debt, 1 Fac. g. 18. or being arreſted for 100 l. or more juſt Debts, lunar Months 
«« procure his Enlargement, by putting in common or hired Bail, ſhall be 2 os 
* adjudged a Bankrupt ; and in Caſe of Arreſt, lying in Priſon, or gets from the n 
@ ting forth by common or hired Bail from the Time of the Arreſt.” Arreſt; and 


although the 
Commiſſion was taken out beſops the two Months were exdived, yet the Party appearing to be r 
by Relation to a Time before the ſuing it out, it was held ſufß cis us, #7 Lord Ch. Juſt. Rm at CAA. 
hall, in Mich. Term 5 Geo. 2. 1732. MSS. Rep. Hope v. Gill. 8 id a s Lex Mercator. Rede- 
vu. 49. (4) See Bur. Rep. 439. 2 Bur. 814. 
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F 


«: 65 ded put is 
mae rn 


: 223 


Bat if a „ c4l6fthe 


5 


Money no 2 Foe on Wh grove ga 
dia Compa- ©** miſſion u fully.” and not if That & bad ut berg . 


ny, and ab- 
ſcond, * is a Trader within this Act, becauſe ſuch Goods being bought and ſold; were within the 


de Manner of IT. 

EN Comp ae rei eB 2 n Beg 2 2 iBcy J Go 
= the yp ny ae of theſe Companies, [Oo Traders hee fr as they were before; / \2Ked. 48 
= antrupt, Bir- rai er he ger ge. of — . nu is 1 95 18 

g N Mas Wi 5 Statotes re a 
: avid, ee N ae labjs whe. - tp Bankropts, ſee 2 14 55. 52% * 
* Bygand 16 W. S g N No'Meinber of the Fas- Indi See in 8 Stocle thereig” 
nnn 01. by#s0: 0 9 95 e ir m1 1 * 

: EY 4G 6 Loa 35343, 2 7 77 N That "he 4 23 
By the 3 Geo. 2. — 0. / 2 9. it is | provid « That whereas Per- 
(A: IN «* ſons' dealing as (r) Ba Brokers and Factors, ate f uently intruſted 
with great Sums of 7 and with Goods and Effe rm of very great 

This Ad is Val ng to ↄther Perſon N h Bankers, Brokers and Factors 
continued to 44 e 7 ed 105 00 ect made 0 that and all 
A «other t Je oy pa 5 concerning. ankrypts.” 
FACS A By the faid g Geo. 2, cap. 30. fe. 40. it is enadteg, * That no (4), | 
ſ. 36. 2 « Farmer, fd. or Drover of CARE. or any Perſon or Perſons wha | is 
from thence ® or are, or ſhall be Receiver General of the Taxes granted by Act of Par- 
wa Fr * liament, ſhall be intitled as ſuch to any of the Benefits, given by this Act, 
. Seffion or be deomed a Bankrupt within the lame, or Wee 2 of the Statue 


of Parlia- now in Force concerning Bankryprs. s- 
ment, before 


which it was held, that a Drover might | be a Bankrupt, Jones 304. (4) See Stra 513. 9 Mod. 5 


Note; It is provided in the latter End of the Statute of 21 Fac. 1. cap. 
19. That that Act, and all other Akts heretofore made againſt Bankruprs, 
« ſhalt extend to Strangers born, as well Aliens as Denizens, as effectual- 
Page 249 « # ly as to Natural born Subjects, both to make them ſubject to the Laws 
* as Bankrupts, as alſo to make them 2 of the Benefit, or Contribu- 
tion as Creditors, by theſes Laws.” 
For though Upon. theſe Statutes which. deſcrib a Fookrops there. haye been ſeveral 


* Þ* 


the Commiſ- Reſo hag eſpe aw Courts, the Jud 8 58 the 
eke eher beg . fl. of Ba aer hn dende Fe Me 


Bankrupt, he th wh en den Henne is denied, is for my Lord Chancellor to 15 it ta 


may traverſe be tried in a Cee l on an Iſſue, Betts or Not“? Ph. 
it. Palm. 
325. 8 Co. 121. a. A Inſt. 257. N 9 | 


* Or by Action of Trover, at the Suit of the Bankropt, w_ the Aligners or ts Mees f 


Cro. Eliz. A Shoemaker is within 13 Elis, caps 7% forihe lives by his Credit in boy- 

. pl. 6. ing Leather, and ſelling it again in Shoes, and not on his manual Pre 
* 2. 8. only, as Labourers and Huſband men do; for the Thing bought and fold 
Tro. Car. under different Forms is the Leather; and though the Shoemaker's Labour 
31. pl. 1. is employed in the Alteration of the Form, yer Men do nor contract for the 


3 Mod. 330. Labour, but for the Thing itſelf. | ; 


ö 
| 
4 


* - * 


— 


* A Weaver and Dyer are within the Statute, for they get their Living b , Cro, Jac. 
buying and ſelling, ang, therefore may have an Action for calling ted, 584. pl. 6. 
Bankru 63% 22178 dne *h& | ot Ae ol | 6-4 ho __ 4 1 

I — covenants with the King to victual the Fleet at a certain Rite, Vest. 270 
and thereupon buys up a Quantity, of Proviſion, &c. though with th 4 
Surplus he victuals Merchants, yer being, originally deſigned for the Uſe Cate, — 
of the Navy, it will not make him a Trader withio the Act; and It is one ed. 


AR or Contract only, asd not a, continued Trading.  _ Lenne. 
: t — 7% 4712. . or + 11 8 
| 1 Ws 9s 1 1 Show. Rep. 270. Com. Rep. 35d. 8. C. 


An Inn-keeper, as ſuch, cin be no Bankrupt; for though he buys Provi- Cro. Car. 549. 
fions to be ſpent in his Houſe, yet he does not properly fell x 
them at ſuch Rates which he thinks reaſonable, and the Attendance of his 25 and 
Servants, Furniture of his Houſe, &c. are to be conſidered ; and the Sta- Marck 


\ 


rutes only mention Merchants that uſed to buy and fell in Groſa, or by Retail, y Fs 9 
and fuch as get their Living by Buyitng and Selling z ſo that their principal .F. 
Subſiſtence is by Buying and Selling; now the Contrafts with Ian ed between 
are not for any Commodities in Specie, but they are Contracts for Houſe- * and 

Room, Trouble, Attendance, Lodging and Neceſſaries, and therefore can- , Mza. 327. 
not come within the Deſign of ſuch Words, ſince there is no Trade carried Ferch. 149. 
on by Buying and Bartering Commodities ; and though in this Cafe a Jury Ld. Raym. 
mould find that the Inn-keeper got his Living by Buying and'Selling, it — | 
would not bring him within the Statute, for the Reaſons aforeſaid, |, * 46. 


308. 3 Will. Rep. 298. pl. 75. 12 Mod. 159, 307. Ld. Raym. 287. 2 Ld. Raym. 2. $ Mod. 


6. 2 Stra. 513. 809. Show. 264. Salk. log. pl. 4. 110. Skin. 291." pl. 2, b. 181, 
Books it 


nd in theſe is ſaid, that there is no material Difference between an Inn-keeper and a 
_ of a Boarding School, who buys and dreſſes Proviſions for 'young Scholars, See Ld. Raym. 
287. . ü . N Ds. „ {71 
A Carpenter that ſells wrought Timber ſeems to be within the Statute, 3 Mod: 155. 
for he ſells the Materials, though altered by his Workmanſhip; fo that he 
gets his Living by Buying in and Selling out the Timber; but otherwiſe it 
ſeems it is of a meer working (a) Carpenter. e 

| 5 Ship-Carpe enter is. Ld, Raym. 741. 
The Buying Part of a Ship makes no 3 becauſe it is no Buying 
and Selling within the Statute; but the Buying Part in the Ship, and the 

Party's employing it in carrying and re- carrying Goods for himſelf, is an 3 Keb. 47. 
Evidence of Trade, becauſe the Exportation and Importation of Goods is Infant, dle; 
the Buſineſs of a Merchant; but if a Man buys a Part of a Ship which he = Trader, 

lets to Freight, this is no Evidence of Trade, for there is no Exportation or . 
Importation; but if a Man re, urs a Ship, which is uſual on the Credit of rupt. 
the Bottom, and afterwards takes . Share in it for his Debt, and employs the 2 Black. 
Ship in Exportation, it has been held by ſome, that ſince in this he is com- Com. 477. 
pulſory, having no other Way to obtain his Debt, that it ſhall not be taken _ . 
as an Evidence of Trading, becauſe this is only accidental, and not the Way L4. Koni. - 
the Party hath put himſelf in to get his Livelihood. | 443. 

c ET Holt 360. pl. 


4. 12 Mod. 443. Sel. Caſ. in Chanc. 46. but a Feme Covert in Londen, being a ſole Trader accord- 


ing to the Cuſtom, may, La Vis v. Philipps. M. 6 G. 3. K. B. 2 Black. Com. 


7. 80 may the 
Daughter of a Freeman of London, if ſhe trades ſeparately from her Huſband. Ack top. 206. pl. 110, 


* A Man's Buying and Selling brings him not within the Statutes, for Page 250 
they intend ſuch as gain the greateſt Part of their Living thereby; and 


therefore where a Farmer (4) bought and fold Cattle, it was adjudged that on xz . 
he was not a Bankrupt, for a Farmer is (c) not within the Statutes, becauſe Dany. Abr. 


(5) See Stat. 5 G. 2. c. 30. ſ. 40. (e) But if he deals in Buying and Selling Potatoes, Wool, c. 
as a Trader in thoſe Commodities, he may be Bankrupt. Str. 513. 8 Mod. 146. Buying and Selling 
$:0ck will not make one a Bankrupt, a Will. Rep. 308. | 


mo A he 


them, but utter Jones 437. 
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he only ſells the Profits originally raiſed from the Ground 4 and if he buys 
in Commodities, and fells them again, this is only accidental. 

Palm. 325. If a Man contracts a Debt while he is a Trader, and after leaves off, and 
Vent. 5. lives upon his Eſtate in the Countty, and after abſconds for this Debt, 
Lev. 17. he js a Bankrupt, becauſe he lived by his Trade when the Debt was con- 
Sid. 417, tracted, but if a Merchant leaves off his Trade, and after contracts Debts, 
Corten's Cafe, and then ſells off the Surpluſage of his Goods, but hath neither Factor, 
3 Keb. 451. Correſpondent nor Packer, he (A4) no Bankrupt, © 4 36 B& 


— in Vent. 166. where the ſame Caſe comes on again, the Court holds that he is a Bankrupt ; other- 
wiſe the Miſchief would be great; for Men cannot take Notice when another withdraws his Trade, or 


when he commands Nis Faftors beyond Sea to deal no further for him ; but they ſeeing great Quantiti 
ce 40 Metchandiee in kis Hand yy 1 —— 


s, are apt to truſt him; ſo that ls kit they 
Sid. 413. If 4 Trader gives over his Trade, and then contraſts Debts, and then 
Vent. . ä Trade again upon a new Stock, it ſeems upon the Petition of 
Comb. 463- ſuch intermediate Credicors he cannot be made a Bankrupt, becauſe ſuch 


— Cteditors did not truſt him upon the Credit of his Trade. 


Goods in the 1 : a £03937 | 
Hands of andther to be diſpoſed of, and is to be Partner with him in-Loſs and Gain, he may be a 


Bankrupt, for he ſtill carries on his Trade by Proxy. Palm. 325. But the having of a Joint Stock 
— — a Bankrupt, without ſome Proof of a Diſpoſal thereof ; for avi ne f no Com- 


merce driven. 2 Keb. 487. | 


Palm. 325. It. a Trader becomes Security for another, he is a Bankrupt within the 
Sͤtatute, becauſe he is truſted upon the Reputation of his Stock and Deal- 

ings, as well were he is Security, as where he contracts for his own Debts. 

A Man buys in England only, and ſells in Ireland, he may be a Bankrupt, 

for many Merchants buy beyond Sea, and ſell in England only, and others 


pron By buy here, and ſell beyond Sea; for it is Trading that makes a Man capable 
and Ander/on. of being a Bankr upt. g 


2 Jones 141. | 
S. C. 2 Vern. 162, S. C. cited. 


ts ae A Gentleman of the Temple went from thence to Liſbon, where he turned 
pl. g. Bird Factor, and traded to England, and broke; it was inſiſted upon that the 
and Sedewwick, Statutes of Bankrupt did not extend to Perſons out of the Realm, the 
on a Trial a Subject of them being Caſes of Arreſts, Outlawries, and departing the 
2 * Realm; and that the 21 Fac. I. c. 19. which extends to Aliens, is to be un- 
o. derſtood of Aliens here; but the Court held him a Bankrupt by reaſon of 


on the Autho- 


rity of gg his Trading hither and back again, which gained him a Credit here. 
Caſe, in th 

Matter of 4þley a Bankrupt, by the late Lord Chancellor Hardwicke, MSS. Mich. 1737. See Beawer's 
Lex Mercator. Redioiv. 488. Atk. Rep. 82. pl. 31. Executor not fiable to be Bankrupt on Account of 
his Teftator's Eſtate. Comb. 185. Show. Rep. 294. Denying one's Self to a Creditor at Eleven o'Clogck 
at Night, is no At of 1 44. Atk. Rep. 201. pl. 104. 1 Stopping Payment by a Banker is no 
Act of Bankruptcy. 2 Black. Com. 479. 7 Vin. Abr. 61. pl. 12. Moſeley's Rep. 3. Sel. Caf. in 
Chan, 422. 11 Mod. 138. See Will. Rep, 254. 10 Mod. 161, 245. L. C. B. Gilb. Caf. 323. Atk. 
Rep. 102. pl. 51. Drawing and redrawing Bills of Exchange for large Sums, and continuing it, is 
a Trafficking in Exchange, and Trading which will make a Man liable to become Bankrupt. Atk. 


Rep. 178. pl. 72. 


* 
COLE" 


+ This muſt mean one ſingle Act, and a Denial not for Fear, &c. 


Palm. 325. If a Man keeps his Houſe for a long Time, this does not immediately 
make him a Bankrupt ; but if he conceals himſelf within his Houſe but for 

2 Day, or Hoor, to delay or defraud his Creditors, he is a Bankrupt. 
Cro, Eli. If there be a Proceſs out againſt a Merchant, who thereupon keeps Houſe 
. 25. do ſave himſelf from an Arreſt, and after goes out to Market, and other 
Lev. 13. Places, but hearing of a new Proceſs keeps Houſe again, and after goes 


at large; per Cur”; He is no Bankrupt, becauſe the Keeping in Houſe is an 
Act of Bankruptey, for which a COONEY night have _ taken — | 
that Time, yet by his going abroad it is afterwards purged ; for t the 
Statute — the Keeping of Houſe an A@ of Bankruptcy, yet welt 2 
be underſtood of a Keeping in order to conceal himſelf 7. 

If A. commita a plain Act of Bankruptey, as keeping N Page 231 
he after goes a and is a great Dealer, yet that will nor purge the firſt . 110. 
Act of Bankrupecy, but he will till remain a Bankrupt';/ bur if the Act was pl. 6 * 


* 


1.6, 
not plain, but doubtful, then Going abroad and Dealing, &&c. will be an Evi- — — ws 
dence to explain rhe Intent of the Act; for if it was not 5 defraud raled by Hole, 
Creditors, and keep out of the Way, it will not be zu 4G of Bankr (cy. So! oe an 
within the Scatute : Alſo if after a plaia Act of he pays off, or Ty Toon 
compounds with all his Creditors, he is become a new Man. 


If a Man permit himſelf to be outlawed, ra-thedntent or Purpoſe to de- "74 aha 
fraud his Creditors. of) à juſt Debt, it is ans of the Cavſes af Bankruptcy: Bradrerd's 
ſo that on a Spegial- Verdict, if a Jury find that be was outlawed, and de Caſe. 
not find that it was in fraudew Craditerum, that is not 2 ſufficient Finding Going out of 
to make him a Bankrupt z becauſe the Intent of the Statute was, that it e Tera an 
mult be ſuch an Outlawry as the Debtor permits by keeping out of th f Ba 


. | © AQ of Bank: 
Way to defraud his Crediter s 1220 2 mo . 
3 Inn een: es gun 280. 8g. 
Removing Goods for fear of an tion, vo AG of A. Ld. Raym, 2 5 Neglecting to 
make Satisfaction for any Jo? Debt of 1001, within two Months after Service of legal roceſs,. for ſuch 
Debt, upon any Trader ing Privilege of Parliament. Stat. 4 Goo, 3. c. 33. + b 
— — . | TAILS — | * — * — — an — —_— — 


+ A Viaualler: or commen Alebouſe-Keeper, cannot, as ſuch, be a 1 Perkins v, Profer 
and another. Vide & Will, 382. By the Stat. 4 Geo, 3. c. $3» — 4. of Parliament are mads 
| ſpbje& to the Bapkrupt Laws ; but not ſubjeR to Arreſt, except ip made Felony by thoſe Laws. 


' #174 ©; We © 80 A e 
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(B) Of the Commiſſion of Bankrupt ; and 
herein of the Creditozxs who may obtain it, 
and what they are to do p2evious thereto. 


HE Commiſſion of Bankrupt, which arms the Commiſſioners with 

all the Power they are to exerciſe over the Bankrupt and his Eſtate, 
is to be granted by the Lord Chancellor, Lord Keeper, or Commiſſioners | 
of the Great Seal, on the Application of Creditors (a) only; and this is a (a) For if 
Matter not diſcretionary, but to be granted (4) de Jure. twenty ſwear 
one is a Bankrupt, yet a Commiſſion cannot be pwarded without a Petition from the edit, ag 


b _—_ ditors for that 
Purpoſe. 2 Chan. Ca. 190. (5) As if the Words of the Act had been, ſhall or ought to grant, 
Vern. 152. 2 Chan. Ca. 191. Tu 


By the 34 H. 8. cap. 4. The Lord Chancellor, Treaſurer, &c. were to 
* take Order with the Bankrupt's Lands and Goods for Payment of his 
« Debts.” 3 | | 
And by the 13 Eliz. cap. 7. The Lord Chancellor or Keeper, upon Where ſach 
„ Complaint in Writing, ſhall have Power, by . The o—_— 
Great Seal, to appoint honeſt and diſcreet Perſons, who, or the moſt of 7.4/1 „ 


ſeded, wi 
* them, may take {uch Order with the Body, Se.“ Vern. dey 
% 0. 


By 


— —— N 
3 — r 
P - 4- 
as 1 — 
* ** 


122 — 


C 


* 
I . 


_ —_— _— 


: WBankrupt.. _ 
an — — — — — — — | — — | — | 

By the gth Geo. 2. cap. 30. gad. 44, it is enatted, © That no Commilſion. 
[ide 2 Chan. « of Bankrupt ſhall,abate by the Death of the King; and that if ir ſhall be 
wa 193- * neceſſary to renew-any ſuch Commiſſion by reaſon of the Death of the 
Jac. . e. 15, © Commilſioners named in ſuch Commiſion, ſo that a ſufficient Number of 
TheCommil- ** Commiſſioners ſhall not be living who can act therein, or for any other 
fioners may . Cauſe; in every ſuch, Caſe ſuch Commiſſion ſhall be renewed, and but 
ny 2 half of the (c) Fees uſually. paid upon granting or obtaining of Commiſ- 
the Bankrupt. ſions of Bankrupt, ſhall be paid. for apy ſuch renewed Commiſſion.” 

On a jane... cv tf og he na ambicoitil tos bags (+7 * 513d | | 30N 
8 againft two Bankrupts, they muſt be each found Bankrupt, and thou h one of them ſhould. 
die, the Commiſſion may ſtill go on, but if one of the joint Traders be dead at the Time of taking out 
the Commiſſion, it abates, and is abſ6lutely void. Ack. Rep. 97. pl: 44+ (c) By this Statute a 
Maſter in Chancery is to ſettle the Fees of the Clerk to the Commiſſion, - | © 49 N76 


—— 


——Y 
Pr * - 4% —_ 


©, 


The 5 Geo. 2. cap. 30. ſef. 23. for preventing the taking out Com- 
miſſions of Bankrupt malhiciouſly, enacts, That no Commiſſion of Bank- 
„ rupt ſhall be awarded againſt any Perſon whatſoever, upon the Petition 
© of one or more Creditors, unleſs the fingle Debt of the Creditor, or of 
two or more Perſons, being Partners, petitioning for the ſame, do amount 
* pa * to the Sum of one hundred Pounds, or upwards; or unleſs the Debt of 
Page 252 « ® two Creditors ſo petitioning as aforeſaid, ſhall amount to 1501. or up- 
« wards; or unleſs the Debt of three or more Creditors ſo petitioning, as. 
] « aforeſaid, ſhall amount to 2007. or upwards, and the Creditor or Cre- 
He who has « ditors, petitioning for ſuch Commiſſion, ſhall, before the ſame ſhall be 
he Body in « granted, make an Affidavit, or (being one of the People called Quakers) 
cannot be a © make a ſolemn Affirmation in Writing, before one of the Maſters of 
petitioning the High Court of Chancery (which Oath or Affirmation they are hereb 
Oreditor. „ jmpowered to adminiſter; and which ſhall be filed with the proper Of- 
— Ede. c ficer) of the Truth and Reality of ſuch his, her and their reſpective Debt 
= prey cis. 2 e and Debts; likewiſe give Bond to the Lord Chancellor, Lord Keeper, or 
Law 189. * Commiſſioners of the Great Seal, for the Time being, in the Penalty of 
A Debt con- 2091, to be conditioned for proving his, her, or their Debts, as well by 
—— e the Commiſſioners named in ſuch Commiſſion, as upon a Trial at Law, 
83 ein caſe the due Iſſuing forth of the ſame ſhall be conteſted and tried; and 
no Groand ** alſo for proving the Party a Bankrupt at the Time of taking out ſuch 
for a Com- Commiſſion, and further to proceed on ſuch Commiſſion, as by the Act 
miſſion. « js directed; and if ſuch Debt or Debts ſhall not be really due or owing ; 
5 fend“ or if, after ſuch Commiſſion taken out, it cannot be that the 
of above fix ** Party was a Bankrupt at the Time of the Iſſuing the ſaid Commiſſion; 
Years ftand- but on the contrary it ſhall appear that ſuch Commiſſion was taken out 
ing, Ground « fraudulently or maliciouſly ; that then the Lord Chancellor, Lord Keeper, 
wt. Com- «© gr Commiſſioners of the Great Seal, for the Time being, ſhall and may, 
* 746. upon the Petition of the Party or Parties grieved, examine into the ſame, 
Moſeley 37. and order Satisfaction to be made to him, her or them, for the Damages 
contra, A © by him, her or them ſuſtained; and for the better Recovery thereof, 


I 1 * may, in caſe there be Occaſion, aſſign ſuch Bond or Bonds to the Party 


of Bankrupt ©* or Parties ſo petitioning, who may ſue for the ſame in his, her or their 


cy, though Name and Names.“ 
indorſed af- 


ter, is a Debt upon which the Indorſee may take out a Commiſſion againſt the Drawer. Atk. Rep. 73. 
pl. 27. id. 126. pl. 70. Aſſignee of a Bond cannot petition for a Commiſſion. 2 Stra. 89g. Select. 
Caf. in Chan. 6. Executor of Bankrupt, unleſs Commiſſion againſt his Teſtator be ſuperſeded, cannot 
take out one for a Debt due to the Teſtator. Atk. Rep. 100. pl. 49. | 


By ſe. 22. it is enacted, That Perſons who have Bills, Bonds, 
« Promiſſory Notes, or other Perſonal Security for their Money, pay- 
able at a future Day, who by the 7th Geo. 1. cap. 31. are enabled to 
come in as Creditors, and allowed to diſcount ſuch Debts, allowing 


1 *© 5 per 
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* n ** 
- 
F 4 
1 * 2 4 
ä —— 2 PII 
99 


« 7; per Cent. c. may (though diſabled by the Statute) 2 for, or 
« Join with others in petitioning for any Commiſſion of Bankrupt _ 
And by the ſaid Statute 5 Ces. 2. cap, 30. ſt. 24. For ting Fraud 
in Creditors, in extorting their whole' Debts from the B „er that one Cre- 
ditor ſhould be preferred before another, it is enacted, © if any Bank- 
* rupt or Bankrupts ſhall, after iſſuing of any Commiſſion againſt him, her, 
« or them, pay to the Perſon or Perſons who ſued out the ſame, or other- 
« wiſe give or deliver to ſuch Perſon or Perſons Goods, or any other Satiſ- 
« faction or Security for his, her, or their Debt, whereby ſuch Perſon or 
« Perſons, ſuing out ſuch Commiſſion, ſhall privately have and receive more 
« jn the Pound, in reſpect of his, her, er their than the other Creditors; 
« ſuch Payment of Money, Delivery of Goods, or giving greater or other 
« Security or Satisfaction, ſhall be and taken to be ſuch an Act of 
4 Bankruptcy, whereby, on good Proof thereof, ſuch Commiſſion ſhall and 
« may be ſuperſeded z and it ſhall be lawful for the Lord Chancellor, Lord 
Keeper, or Commiſſioners for the Cuſtody of the Great Seal, to award to 
% any Creditor or Creditors petitioning, another Commiſſion z and ſuch” 
« Perſon or Perſons ſo taking or receiving ſuch Goods. or other Satisfaction, 
« as aforeſaid, ſhall forfeit and loſe as well his, her, or their whole Debt, 
« as the Whole, he, ſhe or they ſhall have taken or received, and ſhall pay 
« back and deliver up the ſame, or the full Value thereof, to ſuch Perſon 
« or Perſons as the ſaid Commiſſioners, acting under ſuch new Commiſ- 
« fon, ſhall appoint, in Truſt for, and to be divided amongſt, the other 
* of the Bankrupt's Creditors, in Proportion to their reſpective Debts.” 
* Alſo by ſeZ. 25. it is enacted, That the Creditor or Creditors * Page 253 
« who ſhall petition for and obtain any Commiſſion of Bankrupt, ſhall 
be, and is and are hereby obliged, at his, her or their own Coſts and Ex- 
<« pences, to ſue forth and proſecute the ſame, until an Aſſignee or Aſ- 
* ſignees ſhall be choſen of ſuch Bankrupt's Eſtate and Effects, and the 
* Commiſſioners to be named in any fuch Commiſſion, ſhall at the ſame 
Meeting which ſhall be appointed for the Choice of the Aſſignees, 
aſcertain ſuch Coſts, and by Writing under their Hands ſhall dire& 
and order the Aſſignee or Aſſignees of ſuch Bankrupt's Eſtate, who is p 
and are hereby required to pay and reimburſe ſuch petitioning Creditor 
or Creditors, ſuch his, her or their Coſts and Charges as aforeſaid, out 
of the firſt Monies or Effects of the Bankrupt that ſhall be got in and 
received under the ſaid Commiſſion ; and every Creditor of the ſaid 
Bankrupt ſhall be at Liberty to prove his, her or their Debt or Debts 
* under the ſaid Commiſſion, without paying any Contribution or Sum 
* of Money whatſoever for or on Account of ſuch Debt or Debts.” 
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(C) Of the Commiſſioners, their Duty; and 
herein of the Power they may exerciſe over 


the Bankrupt and others in diſcovering his 
Eſtate. | 


N. J E Commiſſioners, by the 5 Geo. 2. cap. 30. ſef. 43. before they Their Com. 
& roceed in the Execution of any Commiſſion of Bankru 


. | pt to miſſion and 
* them directed, ſhall each of them 2 the following Oath. I A. B. do Power is by 


fear that I will faithfully, impartially and honeſtly, according to the be Force of the 

** of my Skill and Knowledge, execute the ſeveral Powers and 7 — repoſed in = Pa, * * 

-* me as @ Commiſſioner in a Commiſſion of Bankrupt againſt —— and that ment which 
Vor. I. 9 3 Z % without 
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- Aﬀeftion, Prejudice or Malice. Which Oath any two 
jy Commiſſioners are impowered and required to ad- 
Com iſſton named and authorized, of which 
them reſpectively, among their 


— 


ought to be ** without Favody 
purſued, or * or more of the : 
ache to the . Wer en each an. hg Gt OR 
A&on of the they are to enter a Memorial ſigned. by 


Party griev- * other NYgS; | A N ct | 
d; for he 8 * n | en "633 iy 
286 Remedy. 4 Taft. 275. But if in thay Proceedings they commit ſome Miſtake, which ap- 
ars to be only at' Error 6f their . they ſhall net be able to ad Achon. Comb. 390. Id. 
1 99, 153. 2 Stra. 1005. s 34s. pt. 3. 5 Mock. 308. Carth; 153. 5 * Shs 


(a) Though By the 13 Zliz:tap: 7: ſe. 9g. The Commiſſioners may call before 
_ Co e them, by ſuch Proceſs, Ways of Means as they think proper, any Perſon: 
* W_ e ſuſpected to have any of the Bamkropr's Eſtate, Se. in his Cuſtody, or 
the Commiſ. to be indebred to him, and upon Oarfſi, or (a) otherwiſe,” examine ſuch 
ſioners, yet a Perſons of the Certainty thereof; and by the ſaid Statute, if ſuch Perſon 
Bill for Diſ- «© refufe to ſwear, or, being ſworn, (3) diſcloſes not the whole Truth, he 
covery of the « ſhall forfeit double the Value of the Goods, to be levied by the fame 
may be filled Statute. He that fraudulently demands or detains any of the Bank- 
28 them © fupt's Goods, c. ſhall forfeit double the Value. i l 2 
in Chancery. . 


2 Chan, Ca. 73. (8) Muſt diſcloſe and anſwer directly to the. Queſtion put to him. Yet. 324 ,' „ 


By the 1 Fac. 1. cap. 15. They may examine the Bankrupt upon In- 
„ terrogatories touching os Lands, Sc. and by the ſaid Statute, if he re- 

- s fuſes, Sc. they may commit hirn, c. | 
Page 254 And by the 1 Jac. I. cap. 15. * If any Perſon, after Warning, refuſes 
This A& © or comes not before the Commiſſioners to be examined, &c. having no 
contines in Excuſe, to be allowed by the Commiſſioners at their Meeting, or having 
Force, not- Warning of any other Meeting, of the Commiſſioners, appears not before 


2 * them, having no lawful Impediment to be allowed as aforeſaid, they, 


cc | ' ** 1 ; . + <a 
Statutes, © may direct their Warrant, &c, to apprehend and bring him befors 
3 e them, c. or if being before them, he refuſes to be ſworn or to anſwer 
| 4 Interrogatories, he ſhall be (a) committed to ſuch Priſon as the Com 
(a) 4. was *© miſfioners think fit, until he ſhall ſubmit and be examined, &c. 


ſummoned | S 
before Commiſſioners of Bankrupt, and the Qaeftions demanded of him were, firſt, to give an Account 
of all Matters which he ktiew corie&thing the Bahkrupt's Estate; ſecondly, wen and in what Manner 
did he aid and abet the Baokrupt in carrying away his Effefts, or in imbezling or concealing the ſams, 
to which he refuſed to anſwer ; becauſe the firſt was too general, and the ſecond tended to accaſe him - 
ſelf, and bring him within the 13 Eliz. c. 7. which gives a Penalty of double the Value of the Goods 
againſt him who conceals them; for which Refuſal che Cotnmiſkoners committed him; and their War. 
rant of Commitment concluded #hat bs ſhould be committed until he conform to the Authority of the Com- 
mi//iouers, On an Habeas Corpus brought by 4. in B. R. the Court inclined that a Witneſs was not to pay 
univerſal Obedience to all Queſtions aſked him by the Commiſſioners ; nor was he to anſwer to any Thin 
which tended to iccuſe himſelf ; but for the Concluſion of the Warrant of Commitment, t &y held 
clearly that he ſhould be diſcharged ; for the Act direQs that he ſhall remain without Bail until he 
Jubmit to the Commiſſioners to be examined, which being a particular Authority, and in Reſtraint of Li- 
derty, ought to be conſtrued ſtrictly, and the very Words of the Statute purſued. 5 Mod. 308. Salk. 
348. pl. 3. Comb, 390. Set. & Rem. 236. pl. 278. Carth. 153. Ld. Raym. 9g, 100. Caſ. 
Temp. Holt 94. pl. 3. See Sef. Caſ. 331. pl. z64. 2 Stra. 880. Barnard. K. B. 398. 2 Ld. 
Raym. 851. See the Queſtion propoſed by the Commiſſioners to Perret a Bankrupt, in 2 Bur, 1122. 


By the 21 Fac. 1. cap. 19. The Wife of a Bankrupt ſhall be exa- 
* mined; and for not coming or refuſing to be ſworn, Sc. ſhall incur the 
fame Penalty as other Witneſles. - þ . 
Vide 2 Show. By the 1 Jac. 1. cap. 13. The Commiſſioners, in Caſe of Reſiſtance, 
202; wn © may break, or by Warrant under their Hands and Seals authorize others 
Bankrapts to break open any Doors, Sc. where the Bankrupt or his Goods, Er. 
own Houſe are, or are reputed to be. | 


they can By the 5 Geo. 2. cap. 30. ſe. 16. it is enacted, <« That the Commiſ- 


* « ſioners, or the major Part of them, may examine as well by Word of 
oe of the ** Mouth, as on Interrogatories in Writing, all and every Perſon or Per- 


4 | « ſons 
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«" ſors againſt horn Monden of Bankrupt is or ſhall be awarded, Commiffon- 
« touching ay Meters felating to che Trade, Dealings, Eftate and Effects et“ 
«"of all and every fuch Bankrupt agd tags ; an@ alſo to-cxartiie;n" Bankrupt, is 
the Manner wor id, all an y 


* 


NE, L Stad, All ani ve | er P erſon duly ſummoned before,” not limited, 
«« or prefent at 4 7 of the {334 Commiſſioners, or the mejot Part and confined 
* be Mo, ouching al Mitter relating to the Perſon; Trade, I —_ r — — — 
« Edtate and Effects of all, and every fuch Bankrupt'and Bank rupts ; ahd % bim to 
« any Act or Acts bf Bankruptcy committed by bitt, ber or them ; and ſubmit to be 
* all to take dom or reduce into pins mg Anſwers of verbal Examina-' examined: 
tions of every ſuch Bahkrupt or other 


r « n had or taten befote them They may 
«© 45 eforcſui which eee fo taken down gr reduced into Writing, <ompel hum. 
« the Party examine? ſhall, and is Hereby required to lign and fubſcrlbe f tber Ante, 
« Act in Caſe any fuch | "a or B | z Or other Perſon or Perſons after that 
4 ſhall refuſe to auſwer, or (fall tot 2 anſwer to the Satisfaction of the Time. 2 Bur. 
Commiſſioners, or che majof Parr of them, all Tawful Queſtions put 1123 1124: 
eto him, her or them by the faid Commiſſioners, or the major Part of 
« them, as well by Ward of Mouth, as by Interrogatories in Writing, or 
r ſhall refuſe to ſign and ſubſcribe” his, her or their Examination fo taken 
„ Jown or reduced into Writing as. aforeſaid, (not having a reaſonable 
* Ohjection either to the Wording thereof, or otherwiſe, to be allowed by 
the ſaid Commiſſioners) it ſhalt and may be lawful to and for the ſai 
* Commiſſſoners, or the major Part of them, by Warrant under their 
* Hands and Seals, to commit bim, her or them to ſuch Priſon as the 
« ſaid Commiſſioners, or the major Part of them, ſhall think fit, there to 
e remain without Bail or Mainprize, until ſuch Time as ſuch Perſon or 
* #* Perſons ſhall ſubmit him, her or themſelves to the faid Commiſſioners, 
and full Anſwer make, to the Satisfaction of the ſaid Commilſioners, to 
&* all ſuch Queſtions as ſhall be put to him, her or them as aforeſaid, "and 
© ſign and ſubſcribe ſuch Examination as aforeſaid, according to the true 
« .lntent and; Meapimg bf thix Ag Ho 007 07 Ot eu 

% Provided always, That in Caſe any Perſon” or Perfons ſhall be com- $ca. 17. 
*« mitted by the ſaid Commiſſioners for refuſing to anſwer, or not fully 
* anſwering any Queſtion or Queſtions put to him, her or them by the ſaid 
“ Commiſſioners, by Word of Mouth or on Interrogatories, that the Taid 
| « Commiſſioners ſhall in their Warrant of Commitment ſpecify ſuch Queſ- 
„tion or Queſtions. TW" e 
Provided alſe, That in Caſe any Perſon or Perſons committed by the Sed. 18, 
« Commiſſioners Warrant, by Virtue of this or any other Acts now in 
Force concerning Bankrupts, ſhall bring any. Habeas Corpus in order to 
* be diſcharged from any ſuch Commitment, and on the Return of any 
* ſuch Habeas Corpus there ſhall appear any ſuch Inſufficiency whatſoever in 
« the Form of the Warrant, whereby ſuch Perſon was committed, by 
e Reaſon whereof the Party might be diſcharged of ſuch Commitment, 
& that then it ſhall and may be lawful for the Court, or Judge, before 
« whom ſuch Party ſhall be brought by Habeas Corpus as aforeſaid, and 
&* ſuch Court or Judge ſhall, and is hereby required by Rule, Order or 
« Warrant, to commit ſuch Perſon or Perſons to the ſame Priſon, there to 
&© remain as aforeſaid, unleſs it ſhall be made appear to ſuch Court or 
«© Judge, by the Party committed, that he, ſhe or they have fully anſwered 
e all lawful Queſtions put to him, her or them by the ſaid Commiſſioners; 
e or in Caſe ſuch Perſon. was committed for not ſigning his, her or their 
„Examination, unleſs it ſhall appear to ſuch Court or Judge, that the Ws 
& Party ſo committed had a good and ſufficient Reaſon for refaling to ſigh Gy _ 
« the ſame; and in Caſe any Gaoler or Keeper of any Priſon, to whom Gaoler refuf. 
« any ſuch Bankrupt or Bankrupts, Perſon or Perſons thall be committed ing to ſhew 
* as aforeſaid, ſhall wilfully ſuffer ſych Bankrupr or Bankrupts, Perſon or 1 


« Perſons to eſcape from ſuch Priſon, or to go without the Walls or Doors ;,,, Fob 


* OL forfeits 100 l. 
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« of the ſaid Priſon, until he, ſhe.or they ſball be duly diſcharged as afore- . 
< ſaid, ſuch Gaoler or Keeper ſhall for ſuch his Offence, bei duly n- 
« victed by Indictment or Information, forfeit 500 l. for the Uſe of the 


« Creditors of ſuch 


ſe. 20. it is enacted, That all and every Perſon and Perſons, . 


1% who ſhall, at any Time after the Time allowed to ſuch Bankrupt, to 
« ſurrender and conform . himſelf as the Act directs, voluntarily come 
% and make Diſcovery of any Part of ſuch Bankrupt's Eſtate, not before 
come to the Knowledge of the Aſſignees, either to the faid Aſſignees or 
* to the Commiſſioners, or the major Part of them, ſhall be allowed 
« 5 per Cent. and ſuch further and other Reward as the Aſſignees, and 


40 
cc 
cc 
ce 
« 
oc 
« 
Page 256 8 
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the major Part of the Creditors, ſhall think fit to be paid out of the 
neat Proceed of ſuch Bankrupt's Eſtate, and the Aſſignee or Aſſignees, 
ſhall be allowed the ſame in their Accounts.” 

Alſo by je. 21. For the better Diſcovery of the Eſtate of a Bankrupt, 
it is enacted, That all and every Perſon or Perſons who ſhall have ac- 
cepted of any Truſt or Truſts, and ſhall wilfully protect or conceal 
any Eſtate Real or Perſonal of any Perſon or Perſons becoming Bank- 
rupt, from his, her or their Creditors, and ſhall not within forty-two. 
Days next after ſuch Commiſſion ſhall iſſue forth, and Notice thereof 
be given in the London Gazette, diſcover and diſcloſe ſuch Truſt and 
Eſtate, in Writing, to one or mote of the Commiſſioners or Aſſignees 
of ſuch Bankrupt or Bankrupt's Eſtate, and likewiſe ſubmit him or 
herſelf to be examined by the Commiſſioners, in and by the Com- 
miſſion authorized, or the major Part of them, if thereunto re- 
* quired, and truly diſcover the ſame, ſhall forfeit the Sum of 100 l. and 
double the Value of the Eſtate, either Real or Perſonal, ſo concealed, 
to and for the Uſe and Benefit of the ſaid Creditors, to be recovered 
by Action of Debt, in any of his Majeſty's Courts of Record at Veſt- 
minſter, in the Name of the Aſſignee or Aſſignees of the ſaid Com- 
miſſioners, in which Caſe full Coſts ſhall be allowed to either Party.” 


(D) Of the Allignees ; and herein of the Man⸗ 


By 5 Geo. 2. 

c. 30. 1. 27. 
No Creditor, 2 
or any on his 
Behalf, to 
have a Vote ©« 
in the Choice cc 
of an Aſſig- 
nee, unleſs 

his Debt a 
mounts to cc 
101. Commiſ- cc 
ſioners upon ,, 
the Day for 
chuſing Aſ- 
fignees are 
not to Cxa- cc 
mine critical- ( 
ly into the 


Debt, bat to ſworn, or Affirmation made, before a Maſter in Chancery, Ordinary or 


ner and Time of chuſing them. 


Y the 5 Geo. 2. cap. 30. ſe. 26. it is enacted, * That where any 
Commiſſion of Bankrupt ſhall iſſue out, the Commiſſioners therein 
named, or the major Part of them thereby authorized, ſhall forthwith, 
after they have declared the Perſon or Perſons, againſt whom ſuch Com- 
miſſion ſhall ifſue, a Bankrupt or Bankrupts, cauſe Notice thereof to be 
given in the London Gazette, and ſhall appoint a Time and Place for the 
Creditors to meet, which Mecting for the City of London, and all Places 
within the Bills of Mortality, ſhall be at the Guildball of the ſaid City, 
in order to chuſe an Aſſignee or Aſſignees of the ſaid Bankrupt's Eſtate 
and Effects, at which Meeting the Commiſſioners ſhall admit the Proof 
of any Creditor's Debt that ſhall live remote from the Place of ſuch 


Meeting of the Commiſſioners, by Affidavit, or (being of the People 


called Quakers) by ſolemn Affirmation; and alſo permit any Perſon duly 
authorized by Letter of Attorney from ſuch Creditor, (Oath or Affirma- 
tion being made of the due Execution thereof, either by an Affidavit 


»- 


— — 5 * 2 * . — — — 


40 — or POPE "LP DTD viva voce (which Oath admit Credi- 
« Affirmation they a are a) nay. reſpectively authorized 95 Alte _ tors for what 


« caſe of rs. reſidi a A ARidavits or ſolemn Af. they ſwear is 
PR ONOPA r * iſrare where the Party ſhall be doe to them, 
« reliding, 100 Wal hog tagetber th, uch Creditor's Letter of Attotbey, liable lo en 
N be AA by a Notary Publick,). to vote ia the Choice of an Af Accountaf- 
£ nee or Place t. ard. 


S Eos Cr ler Yr the 
an 0 tor; an omm major At 
« Part of them authorized, oy” en over ſuch ae Eſtate ang 45 
« Effects unto ſuch. Perſon ,or 41 the .maj jor Get le FA 

« ſugh Creditors, HY 4 45 then proved, al pooh = 2 
« az aforeſaid; and he Of N nees fo choſen Walt be obi — * 
to keep ave or more d ** Account, wherein 95 
18 hep b b Uk YT Sos of Money, ot other E. — 
« which he or they ſh have. got in or received but of the lid ek ep f a” 
« Eſtate ; to which Book or Books of Account every Creditor, who Credvon. 
„ ſhall have proved his or her Debt, ſhall at all 1 Times haye 44 Ak, Rep, 
free Reſort, and inſpe& the ſame as often * he 97 ihe ſhall tink fi.” — Aſſignee 


ſeparately 
22 only for what he receives. Ak. Nep. pl. 36. The Words ** 176 and fexy- 
50 „ ſhould be inſerted in the Aﬀfignmenc, for bl the bi and 8ecurity of each reſpeive Aſſig dec. 
Alke. op. 90. Aud there ought alſo to 1 Covenant from the Aſſignees that they will pay the 50 
they receive out of the Bankrupt's Eſtate; as often as they amoyng to the Sum of 100 l. according 

the Directions of the major Part in Value of the Bankrupt's 1 Eh who ſhall bg preſen, - 
Meeting for the Choioe of Afignees. The Court will not ſet afide the Choice of Aſſignees becauſe ſome 


of the Creditors live beyond Sea, and hat no Opportanity * Ne, _ * vi. pl. 40. Or auly 
eg omen I - þ A A 0 


ren 
By ſea. 30. it is further a «6 That ir hal and — bs lawful 

« for the Commiſſioners, or the major Part of them, as often as they 

< ſhall ſee Cauſe, for the better preſerving and ſecuring the Bankrupt's 

« Eſtate, immediately to appoitit” one or more Affignee or Aſ- * Page 257 
* ſignees of the Eſtate and Effects, or any Part thereof, which Aſſignee 
or Aſſignees, XN them, ſhall qr may be removed er diſplaced a 

<« the Meeting of the Creditors, ſo to be appointed-ss aforcſaid, for Choice © 

&« of Aſſignees, if they, or the major Part in Value of them (whoſe Debts 

« reſpectively amount to 100. or upwards) then preſent, and of ſuch Per- 

«ſons duly authorized, ſhall think fit; and ſuch Aſſignee or Aſſignees as 
he ſo removed and diſplaced; ſhall deliver up and * All che Bitte and 
„Effects of ſuch Bankrupe which ſhall have come ta His or their: Hands or 

% Poſſeſfion, or which ſhall have been aſſigned by the ſaid Commiſjqners, 

« as aforefaid, unto fuch ather Aſſiguee or Aſbgndes-wha ſhall he M _ 

*© by the Creditors, as aforeſaid; and all rhd Eftate and Effects 
* Bankrupt which ſhall be delivered up or aſſigned, hall be to, A i. 

<< tents and Purpoſes as effectually and legally ve ſted in ſuch ne — 
or Aſſignees, as if the firſt Aſſignment had been made 10 him 1 
& by the {aid Commiſfionets; and if ſuch/ firſt A Or — r 

tc refuſe or neglect, by the Space of ten Days next a r Notiert 
«* ſaid Choice of ſuch new Aſſignee or Aſſignees, and of his an their 6p 
_<© ſent, to accept of ſuch Aſſignment, ſignified to the firſt Aſſignee or Aſ- 
< ſignecs, by Writing under his or their Hand or E == to make ſuck: | 

«* Aſſignment and Delivery, as aforeſaid, every ſu 18 t Aſſigr 9010 

a lignees ſhall re iwely forfeit the Sum of 43, to be divide 

<* tributed amonglt the Creditors, towards Satisfaction of th , ey *. by 
* ſuch Manner ad che Eſtate of the Bankrapr'is or ought ro-be-divided and 4 
« diſtributed, and to be recovere by A Fog 950 of Debr, Bill; Plaint ot I 
formation, in any of his Maj ures. of R WERTE | at 2 cab by 5 
« ſuchPerſon or Perſons; as ſuch the- major Part Commiſſioners zu 
_* thoriſed as aforeſaid, ſhall appoint to fue for the ſame, with full Cofts of 
Yor. L 4 A « Suir, 
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himſelf muſt 40 ly, to all Intents and Purpoſes, as the Aſſignee or Aſſignees in the former 


| (a) Creditors, 


Suit, wherein no Privilege, Protection, or Wager in Law, or more than 
one Imparlance ſhall be allowed.” It 
rc And whereas it may be foubd heceſſaty, that as well Aſſignments 
2 ge; „ e Eſtates notre 1 8 as Aſſignments 
nees ** hereafter to be made purſuant to the Choice of Creditors, ſhould be va- 
ought not to < cated, and a new Aſtighdicnt'br d Fre be made of the Debt 
unleſs it i: and Effects received and not diſpoſed of, by the then Aſſignees, to other 
ſhewn that Perſons to be choſen by the Creditors; as aforeſaid,” it is enacted, that 
they are not © it ſhall and may be lawful to and for the Lord Chancellor, Lord 
— — 22 Keeper, or Commiſſioners of the Great Seal, upon Petition of an 
Integrity. Creditors, to make ſuch Order therein as he or they ſhall think ju 
Atk. Rep. 92. and reaſonable; and in Caſe a new Aſſignment ſhall be ordered to be 
Where Aſſig- ** made, as aforeſaid, that then ſuch Debts, Effects and Eſtate of ſuch 
— * Bankrupt ſhall be thereby effectually and legally veſted in ſuch new Af- 
1 retioved,” by ſignee or Aſſignees; and it ſhall and may be lawful for him and them 
his Aſſignees to ſue for the ſame, in his or their Name or Names, and to diſcharge wi 


as well as Action or Suit, or to give any Acquittance for ſuch Debrs, as effectua 


coder Sv : Aſſignment might have done in Caſe no new Aſſignment had been made; 


ers in execut- and. that the ſaid Commiſſioners ſhall cauſe publick Notice to be given 

ing an Aſſign- in the two London Gazettes that ſhall immediately follow the Removal 

ment to the «© of ſuch Aſſignee or Aſſignees, and the Appointment of ſuch other AL. 

ſignee or Aſſignees as aforeſaid, that ſuch Aſſignee or Aſſignees is or are 

Atk. Rep, © removed, and ſuch other Aſſignee "AS appointed in his or their 

97. pl. 43. Stead; and that ſuch Perſons as are indebted. to the ſaid Bankrupt's 
* Eſtate, do not pay ſuch Debt or Debts to ſuch Aſſignee or Aſſignees as 
„ ſhall be removed as aforeſaid.” N 2 A 
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Page 258 * (E) Of the Creditoꝛs, who are ſuch,” and herein 
of pzoving their Debts. 10 5 
Dr the 1 Fac. cop. 13. The Commiſſioners may examine upon 

„ Oath, or by other Ways, any Perſon for the . Diſcovery of the 

Truth of Debts owing to fuch Creditors as ſeek Relief; and Creditors by 
Judgment, Statute, Recogniſance, Specialty, or other Security, or hav- 
ing no Security, and having made Attachments in London, or other 
„Place, by Cuſtom, of the Goods of the Bankrupt, whereot there is no 
Execution or Extent ferved upon any Lands, Sc. before he become a 
„ Bankrupt, ſhall be relieved for no more than a (a) ratable Part of their 

* juſt Debts, without reſpect to any Penalty in any Judgment, Sta- 
upon what s tute, Sc.“ N 8 ; 20-77 RNow97 
— 8 | | | + of 

ver they de, rt! | 649 | 1 01 = 5 
come in all equal, unleſs ſuch as have, obtained actual Execution before the rin. or had taken 
Pledges for their juſt Debts,; andthe Reaſon is, becauſe from the AQ of Bankruptcy all the Bankrupt's 
Eſtate is veſled in the Commiſſioners, who are eſtabliſhed as Courts of Juſtice touching the Bankrußt's 
Eſtate, and before whom the Creditors muſt authenticate their Debts, in order te receive their Divi- 
dends ; and therefore they muſt equally admit all Perſons to make I roof of their Debts; but ſuch: as 
have Pawns or Mortgages have à Property in the Thing ſo pledged, precedent, to the Tranſlation of the 
Property to the Commiſſioners ;: in. which Caſe they have only an Equity of Redemption, and are 
in no better Condition than the Bankrupt bimſelf. That the Wibkropt, before the Aſfignment of the 
Commiſſioners, has ſuch a Property as will maintain an Action for the Recovery of the Goods. Vue Salk. 
108. pl. 1. Landlord may diſtrain for Rent on Baukropt's Goods either before or after e 

3 FW 593% N e £6 bis = otro? 
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- If A. ſells Lands to B. who afterwards becomes a Bankrupt, and Part of Vern. 267. 
the Purchaſe Money is not paid, . ſhall ndt be obliged to come in 46 4 ar and 
Creditor under the Statute of Bankrupt, but the Land ſhall ſtand charged 
with the Money unpaid, though there be nd Agreement for that Purpoſe. : 

If A. being beyond Sea, configns, Goods to B. then in good Circum: - : 
ſtances in Lenden, and before the Goods arrive B. becomes a Bankrupft. 
whereupon A. conſigns them to another, and the Aſſignees of the Commiſ- 2 Vern. 203. 
ſion pray Relief and a Diſcovery, and a Trial at Law is directed, Whether “ J and 
ſuch Conſignment veſted a Property in B. and a Verdict is found for the B e 
Aſſignees; yet Equity will not permit the Aſſignees to have the: Value of brought 1 
the Goods by virtue of the Aſſignment or Verdict, and put the Con- gainff a Man 
ſignor to come in as a Creditor, it being allowable by any Means to pre- who had 
vent the Goods from coming into the Hands of the Bankrupt, or the Aſ- mg rn 
figriees'; and rhe Coutt held Plaintiffs'were not intitled to a Diſcovery, jeat1y « Haak. 
much leſs Relief. men 1 wy Rh 0 HYSDFURL YO rupt; who in 
\ 4 | 2 YM ens ne ils is Anſiet - 
ſets forth, that he bought them for a full and valuable Conſideration, not knowing that he was a Bank- 


AM 


rupt ; but did not ſet forth the Conſideration, not the Time, and refuſed, to do it; the Court ordered - 


that he ſhould ſer out what the Conſideration was, otherwiſe he would make himſelf the Jydge j but they 
would not compel him to ſhew the Time when he bought the Goods, for fear it ſhould over-reach, and 
be within the Time after an Act of Bankruptcy committed. And North ſeemed to hold, That upon a 
Contract where there is quid pro guo, an Act of Bankruptcy ſhall not over-reach. \ $4. 149. If one 
leads Mobey to a Bankrupt after a Commiſſion ſued out againſt him, but before actual Notice of it, he 
cannot come, in under the Statute as a Creditor, „ bg I orga Fry ED 
By the 7 Geo, 1. cap. 31. it is enacted, That every Perſon who hath 2 Stra. 869, 
e or ſhall give Credit on Securities, to any Perſon or Perſons who ſhall 211 _ . 
become Bankrupts, upon @ good and valuable Confideration Boh fide, N N. 60 8 
e for any Sum or Sums of Money, or other Matter or yu whatſoever, 7 5-04 
« which is or ſhall not be due or payable, at or before the Time of ſuch 
« Petfons becoming. Bankrupt, ſhall. be (5) admitted to prove, his, her. and 
« *cheir ſeveral and reſpective Bills, Bonds, Notes, or other Securities, Pro- Page 240 
* miſe or Agreements for the ſame, in like Mantſer as if they were made 85259 
* payable preſently, and not at a future Day, and ſhall be inritled unto, and 
& ſhall have and receive a proportionable Part, Share and Dividend of Tuch 
* Bankrupt's Eſtate, in Proportion to the other Creditors of ſuch Bank- 
* rupt, deducting only thereout a Rebate of Intereſt, and diſcounting ſuch 
Securities pay able at future Times, after the Rate of 5 /. per Cent. per 
% Annum, for what he ſhall ſo receive, to be computed from the actual 


* Payment thereof, to the Time ſuch Debt, Duty, or Sum of Money * 
4 ſhould or would have become due and pay able in and by ſuchSecurities.?” (5) But whe. 

F; . 8 EE ther Credi- 
tors, who have Debts due to them payable at a future Day on Contingency, can, before the Contingency 
has happened, come in under the Statute, Q, & wide Ahr. Equ. 54, 55. Perſons having Bonds or 
Notes payable ata future Day, may petition for a Commiſſion|before they become due. 5 Geo. 2. c. 30. 
. 22, Demands on Policies of Inſurance, Sc. may be claimed before the Contingency. 19 Geo. 2. c. 32. 
ſ. 2. A Creditor by Bond, and an open Account likewiſe, Mall be admitted to prove the Bond. Atk. 
Rep. 70, A Cpyeditor in Caſe of open Accounts Qught not to be excluded till Account taken, becauſe 
thea the Chbice of Alia ces might ariſe from a mipor Part in Valoe of the Creditors, but ſtill if Com- 
miſſioners have juſt.Ground to doubt the, Debt, they do right in admitting it only as a Claim, Atk. 
Rep. 70. pl. 25. Ap Tohabitant of a Pariſh} admitted a Creditor, and allowed to prove for himſelf 


and the reft of the Pariſhioners, Collector of the Land-Tax for the Pariſh becoming Bankrupt. Atk. Rep. 


111. pl. 62. Creditor excluded from Length of Time. Atk. Rep. 111. pl. 63. 

*:3-: 748) Cn 90 1022000 Nieniftied . i 553-1 Ji 22 
ie! Nan „noa e neee EE I 2 
but where ſold by Aſßznee, he can only come in pro rata with the other Orgditors,” Atk. Rep. 102. 
pl. 52. id. 103. pl. 534\mpy Diftrain for the whole Rent even aſter Aſſignment and Sale by 4/fgntes, if 
Goods not removed. Atk. Rep, 103. pl. 54. id. 104. pl. 55. t h 
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() Bxtetds i By the x Jac. 1. ap. 16. Any (a) Creditor within four Months after 
to guretias of (- the Commiſſion rand n, and until Diſtribution made, may pattake 
the Batkropt e. and join with choſa who ſued out the Cotnmiſſionz the Creditors ſo com- 
Cone iagz in to (5) contribute to the C of the Commiſſion ; and if they 
Bonds to ſare come not within (e) four the Commiſhoners ta diſtribute 


142. For the Caſes and Reſolotions on this Statute, wide Mut, 37, Chan, 


han. Ca. 143 3 (3) But by the 5 Geo. 2. c. 30. ſeft..25, the Cre 
out the Commilton a reimbarſed their Expence, EI Me. 
every Creditor in be at 


» — ** 


inſt wilful Per- 
ditors may _ jur 5, and ſhall moreover be liable to Pay double the Sum ſo ſworn of 
come under a-** affirmed to be dye or owing, as aforeſaid z to be recovered and levi- 
joint Com. « eq as other Penalties and Forfeitures are upon Penal Statutes after Con- 

miſbon and < viction to be levied and recovered ; and ſuch double Sum ſhall be equally 


rove their * | n f 9. 

ebts. Ak. divided among all the Creditors ſecking Relief under the ſaid Commil- 
Rep. 67. * fion,” I | | | 
pl. 22. The | Sonnet | 5 or 
Commiſſioners have no Power of admitting ſeparate Creditors to prove Debts under a joint Commiſſion, 
without the Sanction of the Court. Atk. Rep. 68. pl. 23. Where Bankrupt's Eſtate is ſufficient to p 
all with a large Surplus, Creditors whoſe Debys carried Intereſt, ſhall be allowed it from the Time 
was ſtopped by the Commiſſioners, but not to exceed Penalties of Bonds, Ack. Rep. 75. pl. 20. 
Note —Creditorg canhot prove Intereſt, unleſs expreſſed in the y of them. Atk, Rep. 151. Legal 
1 on them may be proved. Ack. 150. pl. 90. Proof of Debts before Commiſſioners coneluſive. 
Atk. Rep. 77. n 2 4 
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(F) Of the Bankrupt's Eſtate and Effects, to 
which the Commillioners oꝛ Allignees are in- 
titled, when it ſhall be ſaid to be veſted in them; 
and herein of fraudulent Diſpoſitions by the 
. . Bankrupt, and the Actions the Allignees 
map bring foꝛ the Recovery thereof, 


See Atk.Rep. Y the 13 Eliz. cap. 7. The Commiſſioners, or the major Part of 

93. Pl. 41. e them, by Virtue of the Act and their Commiſſion, may at their Diſ- 
1 — 8 . cretion take Order and Direction with the Body of the Bankrupt, and 
vide Oro. Car. 4 his Lands and Tenements, as well (d) Copy as Freehold, which he had 


— Mah 39. 3 Lev. 327. Aſſignee muſt ſurrender Copyhold to a Purchaſer, notwithſtanding 
the Lord may e two — Ack. Rep, 95+ pl. 42. Such Aﬀignee is a Vendee within 13 Elis. 
c. 7. and not the Parchaſer from the Afignee of ſach Rate. An Extent does not affect 4 Copy- 


. Atk. Rep. 96. | . 
hoy pe 95 4 | 40 before 


- = 
8 6 
— — —ũ — —— 
* 


— — — — ——————_—————— 
u before he became a Binkrupt, or hath purchaſed for Money, or other 
„ Retom „ jointly - with ® his Wife or Children, to the only Uſe of Page 260 
« ſuch Offender, or for ſuch Uſe, Title, Sc. as he may ' lawfully depart - | 
% with; or with any Perſon of Truſt, to any ſecret Uſe of ' ſuch Off- 
% fender; and his Money, Goods, Chattels, Sc. and Debts wherever 
* found, and cauſe the ſame to be ſearched, viewed, rented and ap- 

« prized, and by Deed indented inrolled in one of his Majeftys Courts 


« Deeds touching the ſame, and all Fees, Annuities, Offices, Goods and 
8 


« ditory : And by the ſame Statute, Par. 8. Lands, &c.-putchaſed, de- n, 
* ſcending, reverting, or any Way coming to him after. he is declared a Ty, aro. 
* Bankrupt, ſhall be ſold.” | „ ment 


| | tis 5 not by Rela - 
tion, (o ur to-paſs an Bitats ab 40. Vent. 360, 361. Jones 196, Carth, 178, 179. 


* Provided the Act ſhall not extend to Lands, Tenements or Heredita- 
« ments, Free or Copy, bona fide conveyed by the Bankrupt before he be- 
came ſo, and not to the Uſe of himſelf or his Heirs, or ſuch who are 
« privy or conſenting to his fraudulent Purpoſe.” | 1 

By the 1 Fac. 1. cap. 15. If any Perſon who ſhall be a Bankrupt ſhall gee Atk.Reps 
1 convey, or cauſe to be conveyed, any Lands or Goods to his Children, 93- pl. 41. 
or others, or transfer his Debts into other Men's Names, upon 
Marriage of | a Child (both Parties being of the Age of Conſent) or 
« ſome valuable Conſideration, the Commiſſioners may ſell them.” 

By Par. 13. They may grant and aſſign, or otherwiſe order and diſ- 
* poſe the Debts due to the Ban by which Aſſignment or Diſpoſal, 
* the Property, Right and Intereft of the Debt ſhall be ſo yeſted in the 
« Aſſignees, as if to them originally made or due; and it ſhall not be 
« recovered or releaſed by, or attached for the Debt of the Bankrupt, but 
« the Aſſignees mall have Hike Remedy for it in their own Name, as the 
„ Bankrupt had; proyided that no Debtor be prejudiced by Payment of 
„ his Debt to the Bankrups before he became ſo.” 153 4 5 

By the 21 Fac. 1. cap. 19. * If the Lands, c. after the Bankruptcy are 
« extended by the King's Accountant, the Commiſſioners, upon Oath, 
« may examine, Whether upon a Contract, &c. originally made between 
the Accountant and Bankrupt ? And if not, they may order and diſpoſe 
++ of the Lands.” 3 gs . 3 

And by Par. 11.“ Whereas commonly they become | 
* ſo, convey their Goods upon good Conſideration, and yet continue the 8 
«4 Poſſeſſion of them, and are reputed the Owners thereof, it is enacted, Bur. kr | 
« Thar if at the Time of the Bankruptcy they have in their Poſſeſſion, 2 Bur. 829. 
Order or Diſpoſition, as Owners, the Goods of others, with their Con- 
<« ſent, the Commiſſioners may ſell them, &c.” 

By Par. 12. They may fell any Lands whereof the Bankrupt is ſeiſed 
« jn Tail, in Poſſeſſion, Reverſion or Remainder, whereof there is no Re- 
« verſion or Remainder in the King, of the Gift or Proviſion of the King, 
„ which ſhall bind the Iſſue in Tail, and all others whom the Bankrupt by 
De ne nt ADE pak jb 7 

By Par. 13. If the Bankrupt hath granted any Sc. upon Con- 
& dition to be void Payment of Money, or other OT the | +utoepoomg 
<« Commiſſoners, - before rhe Time of Performance, under their Hands fell an Equity 
and Seals may appoint one to tender the Money, or make other Per- of Redemp- 
% formance, and may after fell the Lands, c.“ 2 


In che Conſtruction of theſe Statures the following Opinions have been 5 Vers. 97. 
holden. hs 1 


Vo: 48 If 


of Record, ſell the (2) Lands, Tenements and Herediraments, and all AE 
Chartels, or otherwiſe order the ſame for the SatisfaQion of the Cre- without Deed = 
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Ch Ca.71, If a Leſſor covenants With his Leſſee to renew his Leaſe, and the Leſſee 
wy 97 * becomes 'a Bankrupt; the Commillioners cannot afſign this Covenant. 
„e. cited, z eib viitiwit" An 1x5) 1 9 , 
» Page 261 »An Action for Words is not aſſignable, but when by the Jodginene 
the Damages and Coſts are reduced to a certain Sum, that may be aſſigned. 
ones 215. ; R 5 + | |; 
s. 166. If the Judgment is executed, and the in the Sheriff's ane, 2, If the Com, 
miſſioners may aſſigu before the Return of the Writ? 2 Keb. 372. For being ip Cd Lage, adjud 
ed that i Sale not be aſſigned. Cro, Car. 166. Afignee may maintain Trover again Sheriff who t 
ankrupt's Goods in Execution after the Act of Binkruptcy, and before the oment, and, ſells them 
fter the Afignment, the Property of them being after Aſſigument, in che nee, from the Time of 
the Act of Bankruptcy, by Relation. Bur, 31, Cc. | | * 2 


* 


Ler. 13, 14, If a Man commits an Act of Bankruptcy, and after continues in Poſ- 
11, 12, ſeſſion of his Lands four Years, and then ſells, and after commits an- 
223," other Act of Bankruptcy, and two Years after a Commiſſion is taken out, 
po. 4 176. Oc. this Sale ſhall ſtand, for the Ac of Bankruptcy by which the Sale is 
Vid. Salk. to be avoided, muſt be done within five Years before the Commiſſion ſued 
109. Out. ; * : 
If A. having committed an Act of Bankruptcy, keeps on his Trade, and 


| E four Years after binds his Son Apprentice with a Goldſmith, and pays with 
9 pl. 22 bim 1201. being the uſual Sum in ſuch Caſes, and two Years after a Com- 
| mmiiſſion is taken out againſt A. this Money is not aſſignable by the Commiſ- 
0 ſioners, being paid ſo long before the Commiſſion, and without any Fraud. 
q Cro. Car. If A. purchaſes a Copyhold to himſelf and Wife for Life, Remainder 
i 550, to his Son and his Heirs, and two Years after he becomes a Trader, 
A and and four Years after a Debtor and Bankrupt; there being no Fraud in 
—— 438 this Caſe, nor any Intent to deceive Creditors, the Intereſt of the Wife 
439. and Heirs of the Bankrupt cannot be defeated by this Act of Bank- 
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March 37. ruptcy. : , 
If the Father | | , 
conveys to his Children to ſecure them Money given by their Grandfather, if it can be proved the Fa- 
ther had Effedts of the Grandfather's in his Hands at the Time of the Execution of the Deed, it ſhall not 
be avoided, Mod. 76, But if there be no Conſideration, Settlement on his Wife and Children ſhall 
be conſtrued a Settlement on himſelf; and ſuch an Intereſt veſts in the Aſſignees. Stile 289. An 
Obligation taken in the Name of another to the Uſe of a Bankrupt, is ſuch an Intereſt in the Bankrupt, 
that the Commiſioners may aſſigu it, and after ſuch Alligament the Obligee cannot releaſe it. Palm. 


505 

— If A. deviſes 8091. to be inveſted in Land for the Benefit of the Wife 
Sul ach. of J. S. for her Life, and afterwards for her Children, and the Intereſt of 
and D/, the Money in the mean Time to go to ſuch Perſons as ought to receive the 
breugh, If Profits; and J. S. becomes a Bankrupt, the Intereſt of this $007. ſhall not 
a Fother a be liable to the Bankruptcy, this not being any Truſt created by the Bank- 
Fiese pe rupt, but a Maintenance intended the Wife, and given to her by her Rela- 


his Son 161. 
during his TON. 


Life, and the 10 , 
Son becomes a Bankrupt, Equity will not enforce this Agreement in Favour of the Creditors under the 


Commiqon of Bankruptcy. 2 Vern. 194. But if a Father deviſes a Legacy of 6001, payable to his 
Son at twenty-one, and the Son obtains a D-cree for it, and a certain Sum 1s reported due for Principal 
and Intereſt, the Commiſſioners may aſſign this Legacy and Benefit of the Decree. 2 Vern. 432. 


Abr. Eq. 54 A Man deviſes his Lands which were in Mortgage to be ſold, and the 
Pl 6. Surplus of the Money to be paid his Daughter; the Daughter married a 
| Man who ſoon after became a Bankrupt, and the Commiſſioners aſſigned 
this Intereft of the Wife's ; the Huſband died, and the Aſſignees brought 

their Bill againſt the Wife and Truſtees, to have the Land fold and the 

Surplus of the Money paid them; but the Court would not aſſiſt in ſtripping 

the Wife (who was wholly unprovided for) of this Intereſt, but diſmiſſed 

the Bill. 25 
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A. puts out 10000. at Intereſt to the Ea - India Company, and takes Bond — Chao. 
for it in the Name of J. S. his Wife's Relation; A. becomes a Bankrupt : 
J. S. is ſummoned before the Commiſſioners, but before Examination he 
tells the Cal India Company that the Money was not his, but that they 
ſhould pay it to the Perſon that brought the Bond z 4.'s Wife brings the | 
Bond, and has the Money paid rb will not relieve againſt it ꝰ. 85 If ſuch 


now receive a fimilar Determination 


»A Legacy of 1000 l. was given to one after the Death of her Mother, Page 263 
when. ſhe ſhould attain the Age of twenty-one Years, and the Defendant -- - 
was appointed Truſtee for the Raiſing and Payment thereof out of certain „A 5. 
Lands; the Legatee was drawn into an improvident Match with one Who * 
ſoon after became a Bankrupt, and the Commiſſioners aſſigned all his Effects, Par 1rilioms. 
and gave him a Certificate of his Conformity z and the Aſſignees brought 

a Bill againſt the Truſtee for this 1000 1 who infiſted that the Aſſignees | 

could be in no bettet Condition than the Huſband, abd that if he were 

Plaintiff, he could not prevail without making a ſuitable Proviſion for his 

Wife, and that this Legacy. being liable to a double Contingency, viz. the tho 
Death of the Mother, and the Legatee's arriving at the Age of twenty-one 

Years, at the Time of the Bankruptcy was not ſuch an Intereſt as could be 

aſſigned z and the Court held, that though both Contingencies have ſince 

happened, yet thoſe being Gnge the Aſſignment of the Bankrupt's Eſtate, 

and fince a Certificate of his having conformed himſelf in every Thing to 

the Acts, he was now diſcharged as a Bankruptz and this Portion could 

not pals without a new Aſſignment, which the Commiſſioners Eould not 

make, their Commiſſion being determined ; and fo diſmiſſed the Bill. 

The Aſſignees haye an Intereſt in the Bankrupt's Eſtate from the very 8nd 10 
Act of Bankruptcy, ſo as to avoid all meſne Acts done by the Bankrupt during sid.; " x 
that Time, and the iſſuing out the Commiſſion; ſo that the Privity of Con- Salk. 111, 
tract between the Bankrupt and his Creditors being from that Time cranſ- pl. 8. 
ferred to the Aſſignees, they have the ſame Right as an Adminiſtrator, who But it has 


has a Property from the Death of the Inteſtate, and tnay declare generally on dtd, 
«lf de Loni; ſuis tropriis. 1 0 an actual Aſ. 


| | 4134 nment the 
Bankrupt has ſuch a Property for which be may maintain an AQtion, Salk. 168. If upon > ad Ca- 
ti faticndum the Money 1s levied, and after the Plaintiff becomes a Bankrupt, and the Money is afſi 


before the Return of the Writ, this Aﬀignment is void, for being in the Hands of the Sheriff it is — 


is Cuftodia L gi, and not the Bankrüpt's Money before it is paid him. Cro. Car. 166. If the 
Conuſor after the Extent and before the Liberate becomes a Bankrupt, and the Goods are after delivered 
upon the Liberate, and « Commiſſion is after taken out, Cc. they cannot be ſold, for by the Ex/ext 
they were in Cuſtodia Logis; and it was not in the Power of the Conuſor by any ſubſequent AR to de- 
{troy the Effect of the Extent, Cro, Car. 148. Jones 202, 203. If between the Act of Bankruptc 


and before Aﬀignment the Goods of the Bankrupt are ſeized, and in the Officer's Hands, for the Debt 


of the King, it ſeems that theſe Goods cannot be aſſigned z for the Ki 
commencing at the ſame Time, the King ſhall be preferred ; alſo the 


ng. Title and that of a Subject's 
tor unger the Statutes, Salk, 108. pl. 2. 109. 


ing cannot come in as a Credi- 


If a Fieri Factas is taken out, and indorſed according to the Statute, and Lev. 67, 
delivered to the Sheriff, and after, the ſame Day, the Defendant becomes a we! 192, * 
Bankrupt, and the Sheriff levies 400 l. of the Goods of the Defendant, and . 

pays it to the Plaintiff; yet the Commiſſioners may aſſign theſe Goods not- 32. * 
withſtanding, &c. for by the Delivery of the Writ to the Sheriff, the 5 271. 
Goods are bound in no other Manner than before the Statute they were Cro. Elis. 
bound from the Teſte of the Writz and by the Delivery of the Wric the Joy 
Execution is not ſerved or executed. | E * 95» 


193, 
. 8 Go. 143. 
13 Co. 21, Vent. 193. Mod, 93. 3 Keb. 1, 14, 68. 10 Mod. 244, 432. 


Though 


would 
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Bankrup 


14 Though rhe Bankrupt's Eſtate is transferred to the Aſſignees, yet muſt 
| Cro. Car. they purſue the fame Remedies for the Recovery of it as che Bankrupt 
t 
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187. himſelf; therefore if a Debt upon a fimple Conttact due to the Bankrupt 
= - is aſſigned, an Action of Debt will not lie againſt the Executor of 
ger of Law Debtor, but the Aſſignee mult bring his Action on the Caſe, 
againſt 356 9G 49 + N 1a | WIEN 30 © | ” 
the Bankrupt, it lies againſt the Aſſignee. Cro, Jac. 105. 8 
Allen 28, 29, The Plaintiff declares upon an Aſſumpfit for 431. 1's. and ſets forth an 
q * Aﬀignment of the Debts of the Bankrupt, mentionat in guadam Schedula 
— * * = continen predia” ſummam 4.31. 1 5. and the Jury find he was indebted only 
in 41 l. rs. which he promiſed, Ic. and that the Commiſſioners aſſi med 
Debita pred in quadam Schedula continen” præd ſummam 43 l. 15. and if this 
is the ſame Promiſe, coneludes for the Plaintiff; and becauſe the Iſſue and 
Verdict were concluded to the Promiſe, and the Aſſignment not in Queſtion, 
* Page 263 and the Statyre giving the like Remedy to the Aſſignee as the Bankrupt 
had, it was adjudged for the Plaintiff. | 


® This Caſe is not worth attending to—Affignees now declare — as ſuch, without mentioning / 
any Aſſignment z they ſtate the Cauſe of Action accruing te the Bankrupt, before he became ſuch, the 
Promiſe in like Manner, and in the Breach alledge the Defendant has not 4 to the Bankrupt before © 
he became ſuch, nor to the Aſſignees ſince, and conclude to the Damage of the Aſſignees, 


” 


Lev. 17. If there be a joint Bond to A. and B. and A. becomes a Bankrupt, &c, 
> up 6, 7- the Aſſignee cannot bring an Action alone; but if aſſigned to B. he alone 
* 1*7- may bring an Action, being intitled to one Moiety in his own Right, and 

co the other for the Benefit of Creditors, by Virtue of the Aſſignment. F 


+ Bat the FaQts muſt appear on the Record, 


Carth. 29. In Aſumpfit the Plaintiff declared as Aſſignee under a Commiſſion of 
Pepys and © Bankruptcy awarded againſt J. S. who became a Bankrupt, c. and that 
Lew, Comb. the Defendant was indebted to the ſaid F. S. Ec. and on Demurrer to the 
7 1 5 Declaration it was objected, that it was uncertain, it not being ſhewn how 
fignee muſt F. $. became a Bankrupt, viz. cither by keeping cloſe within his Houſe, 
lay the Pro- by ſuffering himſelf to be arreſted, &c. and that in pleading Simony, the 
mife tobe particular Act muſt be ſet forth; but it was held well enough in this Caſe, 
_ made to the for the Statutes mention the Word Bankrupt, but in the Statute againſt 
Be, ea. Simony no Mention is made of the Word; beſides, in this Caſe the Plaintiff 
131. is a Stranger to the Bankrupt, and it cannot be preſumed that it lies in his 
* bo: Knowledge in what Manner he became a Bankrupt. f 
« 83, | | 
a 214 Raym. 8 10, 1548. 8 Mod. 171, 10 Mod. 244, 246. 12 Mod. 324. Ld. Raym. 741. 


t See preceding Notes, , 


* 1 


Creditors By the 5 Geo. 2. cap. 30. ſe. 38. it is enacted, That no Suit in 
cannot give © Equity ſhall be commenced by any Aſſignee or Afſi » without the 
a general « Conſent of the major Part in Value of the Creditors of ſuch Bankrupt, 


Lower © to who ſhall bepreſent at a Meeting of the Creditors, purſuant to Notice to 
— — ebe given in the London Gazette for that Purpoſe.“ 


Suits at their Kyu 
own Diſcretion, but there muſt be a Meeting of Creditors upon Notice in the Gazerre, to confider of as 
particular Suit, Atk. Rep. g1. pl. 39, ſee id. 106. pl. 58. | h | 


Buy Stat. 19 Geo. 2. cap. 32. No bona fide Creditor of any Bankrupt for 
Goods bona fide ſold, or Bills bona fide drawn, negociated or accepted by 
him in the uſual Courſe of Trade, ſhall be liable to refund, c. any 
Money bona fide received in the ordinary Courſe of Dealing, not know- 
ing, underſtanding or having Notice of his being a Bankrupt, or in inſol- 
vent Circumſtances. 2 

I | (G) Df 


(G6) Of ſetting of, ſabmitting to Arbitra- 
tion, and compounding. Debts due to the 
Dankrasz® =!" + 15 12am — 


> 


TD Y the 5 Geo. 2. cap. 30. fett. ag. it is enacted, That where it ſhall 
«* appear to the Commilſioners, ar the major Part of them, that there 
&* hath been mutual Credit given by the Bankrupt, and any other Perſon, Atk. Rep. 
« or mutual & Debts between the Bankrupt and any other Perſon, the ſaid 119. 4. 185. 


« Commiſſioners, or the major Part of them, or the Aſſignees of ſuch 9178 4 - * 


« Bankrupt's Eſtate, ſhall ſtate the Account between them, and one Debt Mod. 21 5 
* may be ſet off againſt another; and what ſhall appear to be due on either 10 Mod. 432. 
« Side on the Ballance of ſuch Account, and on ſetting off ſuch Debts 12 Mod. 446. 
cc 

ag 


ainſt one another, and no more, ſhall be claimed or paid on either Side E * 252, 
« reſpectively.” . | | a Vern, 203. 


3 
Eq. Ca. Abr. 55. 2Ld. Raym. 871, Salk. 392: pl. 1. Show. 173. Comb. 217. Will. Rep. 238. 
2 Will, Rep. 500. pl. 160, 3 Will. Rep, 23. pl. 7. 405+ pl. 113, 408. 2 Stra. 995, 1157. Vid. 
Co. Abr. 8, 9. Doubtful whether a Creditor under a ſeparate Commiſſion againſt A. and Debtor under a 
joint Commiſſion againſt J. and B. can ſet off the Debt he owes the latter by his Demand againſt the 
former. Atk. Rep. 100. pl. 48. Where there is mutual Credit between Bankrupt and Creditor, Com- 


miſſioners ought to ſtop Intereſt on both Sides to Time of Commiſſion, or allow Intereſt to both till 
ſettling Account. Atk. Rep. $6. | Nr. X | 


* 


In Ryal and others Aſignees againſt | Larkin, 1 Wilf. 158-6, in Adion of \4ſimpft, Defendant 
pleaded a Set-off of Bankrupt's Bond, adjudged the AR for Gag off Debts did not — Aſſignees. 


- 
* 4 * 4 * 9 


** 


One would ſuppoſe it could not be done, becauſe the Creditor 


of 4, has not any Demand againſt B. 
nor, conſequently, are the Debts mutual. | | 


- 


By the ſaid Statute, ** Whereas Aſſignees are and may ſometimes be 


“ prevented from making ſuch ſpeedy Dividends of the Eſtate and Effects 


« of Bankrupts, as by this Act is intended, by reaſon of Debts due, or pre- 

tended and claimed to be due from ſuch Bankrupts, upon long and intri- 

« cate Accounts or Demands, which are diſputed or not admitted by che 

« *Commiſſioners and Creditors to be juſt and fair Debts, and ſuch Claimants * Page 264 
« are thereby obliged to aſcertain ſuch their Demands by Actions or Suits in 

« Law or Equity; which are oftentimes many Years depending, and many | 
other Differences and Difficulties do ariſe under Commiſſions of Bank- Sed. 34. 

« rupts, which might be determined by Arbitration, if Aſſignees had Creditors 

« Power to ſubmit the ſame : The Aſſignees with Conſent of the major nnot give a 
% Part in Value of the Bankrupt's Creditors, who ſhall have duly proved 2 _ 
their Debts under ſuch Commiſſion, and who ſhall be preſent at any to ſabe 
Meeting of the ſaid Creditors, purſuant to Notice for that Purpoſe to Matters to 

« be given in the London Gazette, to ſubmit any Difference or Diſpute Arbitration, 
« between ſuch Aſſignee or Aſſignees, and any Perſon or Perſons what- 1 4 
* ſoever, for or on Account, or by Reaſon or Means of any Matter, but there 
« Cauſe or Thing whatſoever relating to ſuch Bankrupt or Bankrupts, muſt be a 

* his, her or their Eſtate or Effects, to the final End and Determina- Meeting of 
tion of Arbitrators, to be choſen by the ſaid Aſſignee or Aſſignees, RG. a 
and the major Part in Value of ſuch Creditors, and the Party or Par- C, e 
ties with whom they ſhall have ſuch Difference, and to perform the conſider each 
Award of ſuch Arbitrators, or otherwiſe to compound and agree the particular 
Matters in Difference and Diſpute between them, in ſuch Manner as Caſe. Ak. 


the Aſſignees with ſuch Conſent as aforeſaid, ſhall think fit and can _—_— 
Vor. IJ. 4e 


* agree; 


— 
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1 3 — N | ; i — — 
agree; and the ſame ſhall be binding to all the Creditors, and the Af- 
4 ſignees are hereby indemanified for what they ſhall fairly do accotding ts 
« the Direction aforeſaid.” wy | | | 
And by the ſaid Statute it is further enacted, That any Aſſignet or 


dect. 33. 40 Aſſignees made or choſen as aforeſaid, ſhall be, and is and are hereby 


% impowered, by and with the Conſent of the major Part of the Bankrupt's 
4 Creditors in Value, who ſhall be preſent at a Meeting to be had for that 
& Purpoſe, of which publick Notice ſhall be given in the London Gazette, 
ti to make Compoſition with any Perſon or Perſons, Debtors or Accountants 
* to ſuch Bankrupts, where the fame ſhall appear neceſſary and reafonable, 
and to take ſuch reaſonable Part- as can upon Compoſition be gotten in 
full Diſcharge of ſuch Debts and Accounts.” 


| : y—_—_ "RF n * 


* 
en — 


(H) Of the Diſtribution to be made of the 
Bankrupt's Eſtate, 


, Y the 13 Elis. cap. 7. The Commiſſioners are to ſell, or otherwiſe 
an Soong * order the Bankrupt's Lands, &c, for the Satisfaction and Payment 
make a frau- of the Creditors, to every Creditor a Portion Rate - like, according to the 
dulent Diſtri- ©* Quaatity of his Debt.” 

bution, 1 | | 

— Ko aſide in Chancery, 2 Vern. 158, 162. For the Caſes which have been on this Statute, 


vide 2 Co, 26. 8 Co. 98. b. Jones 203. 2Sid. 177. Godb. 195. How Diſtribution is to be un- 
der a joint Commiſſion taken out againſt Partners, wide Chan. Ca. 139. 2 Vern. 293, 706. 


There ought By the 5 Geo. 2. c. 30. ſef. 32. it is enacted, That before the Creditors 
as Ae. te ſhall proceed to the Choice of an Aſſignee or Aſſignees of any Bankrupt's 
DIG bs *<« Eſtate, the major Part in Value of the ſaid Bankrupt's Creditors then 
the Aſſign. ** preſent ſhall, if they think fit, direct in what Manner, how, and with 
ment to in- © whom, and where the Monies ariſing by, and to be received from Time 
238 to «© to Time out of the Bankrupt's Eſtate, ſhall be paid in and remain until 
ung of chi, ©* the ſame ſhall be divided amongſt all the Creditors, as by this Act is 
Clauſe of te directed; to which Rule and Direction every ſuch Aſſignee and Aſſignees 
Statute, « afterwards to be choſen, ſhall conform as aften as 100 l. ſhall be got in 
and received from ſuch Bankrupt's Eſtate z and ſhall be and are hereby 
„ indemnified for what they ſhall do in Purſuance of ſuch Direction of the 
% ſaid Creditors.” | 
Page 265 By ſe. 33. © Every Perſon choſen Aſſignee, ſhall at ſome Time 
- | 


after the Expiration of four Months, and within twelve Months from 


Where Af. *© the Time of iſſuing of ſuch Commiſſion, cauſe at leaſt twenty-one Days 


fignees do not publick Notice to be given in the London Gazette, of the Time and Place 
pow the Commiſſioners and Aſſignees intend to meet, to make a Dividend, 
at proper at which Time the Creditors who have not before proved their Debts 
Time, but ** ſhall then be at Liberty to prove the ſame; which Meeting for the City 
make private of London, and all Places within the Bills of Mortality, ſhall be at the 


8 of 7 Guildhall of the ſaid City, and upon every ſuch Meeting the Aſſignee or 


enge ext Aſſignees ſhall produce to the ſaid Commiſſioners and Creditors then 
able with In- preſent, fair and juſt Accounts of all Receipts and Payments touching 
tereſt, the Bankrupt's Eſtate and Effects, and of what ſhall remain out- 


83 * ſtanding, and the Particulars thereof; and ſhall, if the Creditors then 
rw preſent, or the major Part of them, require the ſame, be examined 
may order upon Oath, or, being of the People called Quakers, upon ſolemn Af- 
Dividend co © firmation, before the ſaid Commiſſioners, or the major Part of them, 
de advertined. « touching the Truth of ſuch Accounts; and in ſuch Accounts the Af. 


4 | . (0 fi gnees 


* 


k 


e ſignees ſhall be allowed, and retain all ſuch Money as they ſhall have 
« expended in ſuing out and proſecuting of ſuch Commiſſion; and all other 
« juſt Allowances on Account of their being Aſſignees ; and the Com- 
© miſhoners, or the major Part of them, ſhall order ſuch Part of the near 
©+« Produce of the Baakrupr's Eftate, as hall appear to be in the Hands 
of the Aſſignees, as they or the major Part of them ſhall think fir, 
© to be forthwith divided amongſt the Creditors who have duly proved 
© their Debts under ſuch Commiſſion, in Proportion to their feveral and 
s reſpective Debts; and the Commiſtioners; or the major Part of them, 
© ſhall make ſuch their Order for a Dividend, in Writing under their 
© Hands, and ſhall order one Patt of ſuch Order to be filed amongſt the 
Proceedings under the ſaid Commiſſion, and ſhall deliver unto, each of 
{© the A ſlignees a Duplicate under the Hands of the Commiſſioners ; w 

Order ſhall contain an Account of the Time and Place of making fuch 
« Ordet, and the Sum total or Quantum of all the Debts proved under 
e the Commiſſion, and the Sum total of the Money remaining in the 
*« Hands of the Aſſignee to be divided, and how much in particular in the 
t Pound, is then ordered to be paid to every Creditor, and the Aſſignees 
« in Purſuance of ſuch Order, and without any Deed or Deeds of Diſ- 
t tribution to be made for that Purpoſe, ſhall forthwith make fuch Divi- 
dend, and ſhall take Receipts from each Creditor, and ſuch Ordet and 


« Receipt ſhall be an effectual Diſcharge to ſuch Aſſignee, for ſo much 
« as he ſhall fairly pay.“ 


che Creditors under the firſt. Ask. 


By /e#. 37. * Withia eighteen Months next after the Iſſuing of any 
* Commiſſion, the Aſſignees ſhall make a ſecond Dividend of the Bankrupt's 
« Eſtate and Effects, in Caſe the ſame was not wholly divided upon the 
« firſt Dividend, and ſhall cauſe a Notice to be inſerted in the London 


<* come and prove the ſame; and at ſuch Meeting every ſuch Aſſignee 
* ſhall * produce upon Oath or Affirmation, c. his, her or theit Account 
of the Bankrupr's Eſtate and Effects, and what upon the Ballance there- 
of ſhall appear to be in his, her or their Hands; and ſhall by the like 
Order of the Commiſſionets, ot the major Part of them; be forth- 
<* with divided among ſuch of the Bankrupt's Creditors who ſhall- have 
% made due Proof of their Debts, in Proportion to their ſeveral and 
<< reſpeftive Debts, which ſecond Dividend ſhall be final, unleſs any Suit 


ing out that cannot have been diſpoſed of, or that the major Part of the 
« Creditors ſhall not have agreed to be ſold and diſpoſed of in Manner 
« aforeſaid, or unleſs ſome other future Eſtate or Effects of the ſaid Bank- 
rupt ſhall afterwards come to or veſt in the Aſſignees; in which Caſe 
they ſhall, as ſoon as may be, convert ſuch future or other Eſtate and 
Effects into Money, in Manner aforeſaid z; and ſhall within two Months 
next after the ſame ſhall be converted into Money, by the like Order of 
© the Commiſſioners, or the major Part of them, divide the ſame amongſt 


« Debts under ſuch Commiſſion.” 


(1) pow 


at Law or in Equity ſhall be depending, or any Part of the Eſtate ſtand- 


* ſuch Bankrupt's Creditors who ſhall have made due Proof of their 


Atk. Rep gi 
pl. 39. As- 
ſignees can- 
not ſtop Cre- 
ditor's Divi- 
dend on Ac- 
count of his 
own private 
Debt due 
from ſuch 
Creditor. 
Atk. Rep. go: 
pl. 38. Upon 
Affidavit of 
Creditor that 
he has not 
read the Ca- 
zctie, he will 
be admitted 
ſo as not to 
diſturb for- 
mer Divi- 
dends, nor 
can Commiſ- 
fioners pro- 
ceed to make 
a ſecond till 
he is brought 
up equal to 


Rep. 20g. 


« Gazette, of the Time and Place the Commiſſioners intend to meet; 
and for the Creditors who ſhall not before have proved their Debts, to 
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() How the Bankrupt is to demean himſelf; 
and herein of the Crime in not appear- 
ing and |difcovering his Eſtate, and the 
P2tvilege he is to enjoy during his At- 
tendante. Fe LIES Oo EY 


Y the 5 Geo. 2. cap. 30. ſe. 1. it is enacted, That if any Perſon 

* who ſhall become Bankrupt, within the Intent and Meaning of 

the ſeveral Statutes made, and now in Force concerning Bankrupts, or 

e any of them, and againſt whom a Commiſſion of Bankrupt hath 

© been awarded and iſſued out, wheteupon the Perſon or Perſons N 

% whom ſuch Commiſſion hath iſſued, or ſhall iſſue, hath or have been, 

&* or ſhall be declared Bankrupt or Bankrupts, ſhall not within forty- two 

% Days after Notice thereof in Writing, to be left at the uſual Place of 

* Abode of ſuch Perſon or Perſons, or Perſonal Notice in Caſe ſuch 

&© Perſon or Perſons be then in Priſon, and Notice given in the London 

«© Gazette, that ſuch Commiſſion or Cotnmiſſions is, are or have been 

<« jfſued, and of the Time and Place of a Meeting of the Commiſſioners 

ec therein named, or the major Part of them, ſurrender (a) him, her or 

e themſelves to the ſaid Commiſſioners named in the ſaid Commiſſion, or 

* the major Part of them, and ſign or ſubſcribe ſuch Surrender, and ſubmit 

* to be examined from Time to Time upon Oath, or (being of the People 

te called Quakers) upon the ſolemn Affirmation by Law appointed for ſuch 

« People, by and before ſuch Commiſſioners, or the major Part of them 

by ſuch Commiſſion authorized, and in all Things conform to the ſeveral 

& Statutes already made, and now in Force concerning Bankrupts; and 

c alfo upon ſuch his, her or their Examination, fully and truly diſcloſe and 

« diſcover all his, her or their Effects and Eſtate Real and Perſonal; and 

Page 267 « how and in what Manner, to whom, and upon what Conſideration, and 

| eat what Time or Times he, ſhe or they have or hath diſpoſed of, aſſigned 

& or transferred any of his, her or their Goods, Wares, Merchandizes, 

4% Monies, or other Eſtate and Effects (and all Books, Papers and Writ: 

« 'ings relating thereto) of which he, ſhe or they was or were poſſeſſed, or 

(a) Alexander “ in or to which he, ſhe or they was or were any ways intereſted or in- 

Themp/on, an « titled, or which any Perſon or Perſons had or hath, or have had in 

Embroiderer dc Truſt for him, her or them, or for his, her or their Uſe, at any Time 

convicted for before or after the Iſſuing of the ſaid Commiſſion, or whereby ſac 

not ſurren- * Perſon or Perſons, or his or their Family or Families, hath or have, or 

dering, tho « may have or expect any Profit, Poſſibility of Profit, Benefit or Advan\- 

a e tage whatſqever, except only ſuch Part of his, her or their Eſtate and 

enlarged; Effects as ſhall have been really and bond fide before ſold or-diſpoſed of 

and was exe- in the Way of his, her or their Trade and Dealings, and except ſuch 

cuted in the «© Sums of Money as ſhall have been laid out in the ordinary Expence of 

SEC of < his, her or their Family or Families ; and alſo upon ſuch Examination 

1756. Pe- © deliver up unto the ſaidCommiſſioners by the ſaid Commiſſion authorized, 

88 1 that the Clerk of the Commiſſion might be ordered to attend at the 0ʃ 4 

Baily with the Proceedings upon a Proſecution againſt the Bankrupt for Felony in not ſurrendering : 

Petition not granted, for upon a Penal Law, a Court of Equity will not lend it's Aid to ſuch a Proſecu- 

tion, Atk. Rep. 221. pl. 123. Lord Chancellor Macclesfie/d in ſeveral Inſtances ſuperſeded the Com- 

miſkon in order to prevent ſuch a Proſecution, where a Bankrupt did not ſurrender himſelf in due Time; 
there not appearing any Intention in him to defraud his Creditors, 7d. 222. 
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or the major Part of them, all ſuch Part of his, her or their, the ſaid 
Bankrupt's Goods, Wares, Merchandizes, Money, Eſtate and Effects; 

« and all Books, Papers and Writings relating thereunto, as at theTime of 

% {ſuch Examination ſhall be in his, her or their. Poſſeſſion, Cuſtody or 

« Power, (his, her or their neceſſary wearing Apparel, and the neceſſary 

<« wearing Apparel of the Wife and Children of lach Bankrupt only ex- 

<« cepted) ; then he, ſhe or they the ſaid Banktrupt or Bankrupts, in Caſe 

& of any Default and wilful Omiſſion in not ſurcendering and ſubmitting 

eto be examined as aforeſaid ; or in Caſe he, ſne or they ſhall remove. 

% conceal (a)or imbczil any Part of his, her or their Eſtate Real or Perſanal, (a) Richard 
&© to the Valve of twenty Pounds z or any Books of Account, Papers and 228 Tal- 
« Writings relating thereto, with an Iptent to defraud his, her or their ym 
« Creditors, (and being thereof lawfully, convicted by Iadictment or In» was convicted 
cf formation, ſhall be deemed and adjudg 


| to be guilty of Felony, and for conceal- 
© ſhall ſuffer as Felons, without Benefit, of Clergy, or the Benefit of any ing his Ef- 


« Statute made in Relation to Felons; and in ſuch Caſes; ſuch Felon's _ a6. 
Goods and Eſtate ſhall go and be divided among the Creditors ſeeking 


4 N Perſon who 
Relief under ſuch Commiſſion; any Law, Uſage, Sc.“ ſuffered ca- 


| | 1 ... 34 Pitally by the 
Bankrupt Laws; he was executed 12 Dec. 1712. John Perrott was 


8 of a like, Concealment, 
and was executed on Wedneſday 11 Now. 1762, on a Gallows erefted 


Smithfield. Vide 2 Burr. 1216. 
It is Herbie, that Perrott was called in the Proceedings under the Commiſtion of Bankrupt, ©* Mer- 


chan. In his Tryal he was proved to be a Linen-Draper 3” and the Editor of his authentic Nar- 
rative declared he was a ** Laceman,” | r Fw * 7g 


5 *% 


By ſe. 2. The Commiſſioners may appoint within the ſaid forty- The Commiſ- 
« two Days, (ſo appointed as aforeſaid) for the Bankrupt to ſurrender fioners may 
« and confirm, nor leſs than three ſeveral Meetings, for the Purpoſes ſummon the 


| i Bankrupt 
« aforeſaid, the laſt of which ſhall be on the forty-ſecond Day hereby pertonaf 
Limited for ſuch Bankrupt's Appearance.” . iel them 


ba eee WL, beſore the 
_ firſt Day appointed in che Garne for his Examination, 2 Eq. Caf, Abr. 99. pl. 8, 


Ty >13? G3 & 3432 40306 ar 739 
Buy 8. 3. The Lord Chancellor or Lord Keeper, or Commiſſioners 
* may enlarge the Time for ſurrendering, c. as the ſaid Lord Chancellor, 
„ ec. ſhall think fit, not exceeding bby Daye, to be compùted from 
<« the End of the ſaid forty-two Days, ſo as ſuch Order for enlarging the 
Time be made by the ſaid Lord Chancellor, &c. fix Days at leaſt be- 
<« fore the Time on which ſuch Perfon or Perſons was ot were ſo to für- 
« render him, her or themſelves, and make ſuch Diſcovery as aforefaid.”” 
By ſe. 4. © Every ſach Bankrupt, after any Aſſignee ſhall be choſen 
<« and appointed, ſhall deliver up upon Oath, before one bf the Maſters | 
of the High Court of Chancery, ®of before any Juſtice of the Neude „ Page 263 
*« within his reſpective Juriſdiction, all his, her or their- Books of Ac- 8 


SS 4.459 


counts, Papers and Writings not ſeiſed by the Meſſenger of the faid 
“ Commiſſion, or not before delivered up to the Commiſſioners, or the 
«© major Part of them, and then in his, her or their Cuſtody or Power, 
e nd diſcover ſuch as are in the Cuſtody or Power of any other Perſon. .,. 
« or-Perſons that any Ways relate to or concern his, her or their Eſtate Ste Alk. Rep. 
« or Effects; and all and every ſuch Bankrupt or Bankrupts not in Pri- 145: pl. 88. 
ſon or Cuſtody, ſhall at all Times after ſuch Surrender as” aforeſaid be 
at Liberty, and is and are hereby required to attend ſuch Aſſignee or 
« Aſſignees, upon every reaſonable Notice in Writing for that Purpoſe 
given by ſuch Aſſignee or Aſſignees, unto ſuch Bankrupt or Bankruprs, 
* or left for him, her or them, at his, her or their Houſe or Place of 
* Abode, in order to aſſiſt, and ſhall aſſiſt ſuch Aſſignees in making out 
the Accounts of the ſaĩd Bankrupt's Eſtate and Effects“ 
Vor. I. 11377 G1 234M 4 D We YI ACQN.. * By 
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By /e8. 5. Every Bankrupt, having ſurrendred as aforeſaid, ſhall at all 
„ ſcafoneble Times before the Expiration of the ſaid forty-rwo Days, pr 
« ſuch further Time as mall be allowed to fuch Bankrupts to finiſh his, 
her or their Examination, be at Liberty to inſpect his, her or their 
« Books, Papers and Writings in the Preſence of ſuch Aſfignee or 
« Aſſignees, or ſome Perſon to be appointed by ſuch Aſſignee or Afſ- 
« ſjgnees for that Purpoſe, and to take and bring with him, her or 
00 „ for his, her or their Aſſiſtance, ſuch Perſons as he, ſhe or the 
* ſhall think fit, not exceeding two Perſons at any one Time, and to 
te make out ſuch Extracts and Copies from thence as he, ſhe or they 
* ſhall think fit, the better to enable him, her and them to make 4 f 
© and true Diſcovery and Diſcloſure of his, her or their Eſtate and Ef- 
fects ; and in order thereto the ſaid Bankrupt or Bankruprs ſhall be free 
« from all Arreſts, Reftraint or Impriſonment of any of his, her or their 
« Creditors in coming to ſurrender, and from the actual Surrender of fach 
« Bankrupt to the ſaid Commiſfioners, for and during the ſaid forty-two 
Days, or ſuch further Time as ſhall be allowed to ſuch Bankrupt or 
4 Bankrupts for finiſhing his, her or their Examinations as aforeſaid, pro- 
« vided ſuch Bankrupt was not in Cuſtody at the Time of ſuch Surrender 
« and Submiſſion to be examined; and in Caſe ſuch Bankrupt ſhall be 
« arreſted for Debt, or on any Eſcape Warrant, coming to ſurrender him 
* or herſelf to the ſaid Commiſſioners, or after his or her Surrender ſhall 
« beſo arreſted within the Time before mentioned, that then on producitig 
« ſuch Summons or Notice, under the Hands of the faid Commiſſioners, 
« Aſbgnee or Aſſignees, to the Officer who ſhall arreſt him, her or them, 
e and making it appear to ſuch Officer that ſuch Notice of Summons is 
* ſigned by the 0 Commiſſioners, or the major Part of them, or ſuch 
« Aſſignee or Aſſignees, and giving ſuch: Officer a Copy thereof, ſhall be 
immediately diſcharged; and in caſe any Officer ſhall detain ſuch Bank- 
% rupt or Bankrupts (after he, ſhe or they ſhall have ſhewn ſuch Notice or 
„ Summops to him, and made it that it was ſigned as aforeſaid) in 
« his Cuſtody, ſuch Officer ſhall forfeit and pay to ſuch Bankrupt, for his 
„ own Uſe, the Sum of g l. fon every Day, fuch- Officer ſhall derain ſuch 
„ Bankrupt, to be recovered. by Action, of Debt, in any of his Majeſty's 
* Caurts. of Record at Veſtminſter, in the Name of fuck Bankrupt, with» 


« full. Coſts of. Suit.“ 1 
t. be. in Priſon or in Cuſtody at- 


« Provided. that, in caſe any: 
© the, Time of, iſſuing, of the faid Commiſſion as. aforeſaid, and is. will»: 
<« ing to ſurrender and ſubmit to be examined, according, to the Direc- 
4 tions of this. Act, and can be brought before the ſaid Commiſſioners 


* and Creditors for that Purpoſe,, the Expence thereof ſhall- be paid 
aut of the ſaid Bankrupr's, Eſtate and. Effects; but · in caſe ſuch Bank- 
* rupt is in Execution, or cannot be brought before the Commiſſion 
e ers, that then the acting Commiſſioners, ſhall from Time, to Time at- 
*« tend the ſaid, Bankrupt in Priſon. or Cuſtody, and - take his · or her 
<« Diſcovery, as in other Caſes; and the Aſſignees of the ſaid Rſtate 
„ ſhall. have Power, and are hereby required to appoint one or more 


Page 269 ® Perſons. to attend ſuch Bankrupt, being in Priſon or in Cuſtody, as? 
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« aforeſaid, from Time to Time, and to produce to him or her, his or her- 
e Books, Papers and Writings, in order to prepare his or her laſt Diſcovery? 
* and Examination, according to the Directions before mentioned, a Copy 
% whereof. the Aſſignees of the ſaid Eſtate ſhall apply for, and the ſaid-- 
* Bankrupt ſhall deliver to them, or their Order, ten Days at leaſt before 
« ſuch Examination,” e Ws 10 
By ſe. 36. After ſuch. Bankrupt ſhall have obtained: his Certifieate, 
and the ſame ſhall be.duly confirmed, ſuch Bankrupt ſhall give his” 
* Atrendance upon every reaſonable Notice in Writing, to be given to 
or left at his uſual Place of Abode, by the Aſſignees or their Order, 
4 | thereby 


« there uiring kim to attend che Affignees i in order to make up, 
« hy cog any Account between ſuch Bankrupt and any Debtor 
< tg or Creditor &f ſuch Bankrupt's Eſtate, or to attend any Court of 
<< Recotd; in order to be examined touching the —1＋ or for ſuch other 
gHRuſitſs which ſuch Aſſignee ſhall mn phe tring in os. 
« ſaid Bahkrupr's Eltate had Effects Benefit 47 his Creditors; for 
„ which. Attendance the Bankrupt ſhall be allowed and paid the Sum of 
« 25. 6d. 1 diem, by ſuch Aſitnee out of the Bankrupr's Eftate ; and 
« in caſe ſuch Bankrupt ſhall negle& to attend, or on ſuch Attendance 
© ſhall refuſe to aſſiſt in ſuch Diſcovery, without good and ſufficient 
« Cauſe to be ſhewũ to the Commiſſioners, or the major Part of them, 
« for ſuch Neglect or Refuſal, to be by chem allowed as ſufficient, ſuch 
% Affgnee making dye Proof thereof upon Oath before the ſaid Com- 
« miſſioners authoriſed as aforeſaid,. or the major Part of them, they are 
« hereby icipowered. and required to iſſue a Warrant directed to ſuch 
« Perſon as they Hall think proper for bre rehending ſuch Bankrupt, and 


him to commit to the County Gaol, there to remain in cloſe Cuftody, 
« without Bail or Mainprize, until he ſhall duly conform to the Satisfac- 


tion of the ſaid Commiſſioners authoriſed as aforeſaid ; and be by the 


« ſaid Commiſſioners, or the Special Order of the Lord Chancellor, or 


« otherwiſe by. due Coutſe of Law diſcharged; and ſuch Gaoler, or Keep- 
« er of ſuch Priſon, to which fuch Bankrupt ſhall be committed, is to 


6 keep ſuch Perſon in cloſe Cuſtody, within the Walls of the ſaid Priſon, 
until duly diſchirged, &c.” 
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me limi | 
4 * 8 0 55 1 all T Things conform, as in and by this Act is * P 0 
rhe Sum of 51. per Cent. out of the neat Pro- age 27 


'« dfreted; be 
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cc du Eftare | at ſhall recovered in, and received, which 1 Jac. l. c. 15. 
2 585 pad. Ke? © 5 7 eh A me 6.4 gg in caſe the neat Produce of A Clauſe to 


3 are 


1828888 l not amoꝑut in the 4 above the Sum of 2000. 1 
« and in caſe the nea Pr 


F Frodupę. af, 1 Eſtate ſhall, over and above the under this 
„ Alfowahce ME 'mentioned,; be ſufficient to pay the ſaid Creditors 4. R 
« 1 tlie” m.of 12, 64. in the Po id for their reſpective Debts, . — 8 
ever) Peflon ſo conforming „ ſhall 


| be allowed the Sum of 71 Os. A 4. 57 

. L * 

'butof e neat, Fr de to be paid by the Aſſignees, ſo — 208, pl. 113: 
71. 16s, Pr Cent WE nag amount in the Whole to above the Sum of Repreſenta- 

5 2201. And in "caſe the, neat. Produce of the Eſtate ſhall, over and above — 

i 'Aftowapce hereafter made, be ſufficieut to pay the ſaid Creditors who had in 

« "th SEM of 1 55. inthe Pound for their reſpective Debts, that then every his Life-time 


% ſuch divided ten 


ſw * * — * . 


Bankrupt. | 


Shillings in «+ every ſuch Perſon ſo conforming, ſhall be allowed the Sum of 101. pe 
ay P 7 % Cent. out of ſuch neat Produce, to be een by the Aſſignees, ſo as ſuch 100. 
ing in his . per Cent. ſhall not amount in the whole to above the Sum of 300 ,. and 
Place, intit- every ſuch Bankrupt ſhall be diſcharged from ſuch Debts owing at the 
led to the “ Time that he did become Bankrupt 3 and in caſe any ſuch Bankrupt 
Allowance. „ ſhall afterwards be arreſted, proſecuted or impleaded for any Debt due 
— * 4. © before ſuch Time as he became Bankrupt, ſuch/Bankrupt ſhall be dif- 
* charged upon Common Bail, and ſhall and may plead in general, that 
the Cauſe of ſuch Action or Suit did accrue before ſuch Time as he, 
(a) Before this e ſhe or they became Bankrupt, and may give this Act and the Special 
ACE Matter in Evidence; (a) and the Certificate of ſuch Bankrupt's conform- 
o_ poop -þ „ing, and the Allowance thereof, according to the Directions of this Act, 
Evidence of ** ſhall be and ſhall be allowed to be ſufficient Evidence of the Trading, 
the Bank- © Bankruptcy, , Commiſſion and other Proceedings, precedent to the ob- 
ruptcy. <* taining ſuch Certificate, and a Verdict ſhall thereupon paſs for the De- 
1. not“ fendant, unleſs the Plaintiff in ſuch Action can prove the ſaid Certificate 
* rk. o © was obtained unfairly and by Fraud, or unleſs the Plaintiff in ſuch Ax- 
prove his tion can make appear any Concealment by ſuch Bankrupt ro the Value 
own Act of « Of 101, and if a Verdict paſs for the Defendant, or the Plaintiff ſhall 
_— "Pp" become nonſuited, or Judgment be given againſt the Plaintiff, the De- 
* tra. 89. 4 fendant ſhall recover his full Coſts. | n Wh 
Sect. 8. © Provided that if the neat Proceed of ſuch Bankrupt's Eſtate, ſo to be 
« diſcovered, recovered and received, together with what ſhall be other- 
wiſe recovered and received, ſhall not amount to ſo much as will pay all 
and every the Creditors of ſuch Bankrupt who ſhall have proved their 
„ Debts under the ſaid Commilſon the Sum of 105. in the Pound for their 
e reſpective Debts; after all Charges firſt had and deducted, that then and 
&* in ſuch Caſe ſuch Bankrupt fhall not be allowed the Sum of 51. per Cent. 
„ out of ſuch Eſtate as ſhall be ſo recovered in, but ſhall be allowed 
and paid by the Aſſignees ſo much Money as the faid Aſſignees and Com- 
% tuiſſioners authorized ſhall think fit to allow to fuch Bankrupt, not ex- 
* ceeding 30. per Cent. map 2:38 | | 
Sed. 9. Provided that in caſe any Commiſſion of Bankruptcy ſhall ĩſſue againſt 
| « any Perſon or Perſons, who after the 24th Day of June 1732, ſhall have 
& been diſcharged by Virtue of this Act, or ſhall have compounded with 
« his Creditors, or delivered to them his Eſtate or Effects, and been releaſed 
« by them, or been diſcharged by any Act for the Relief of Inſol- 
« vent Debtors, after the Time aforeſaid, that then and in either of 
« theſe Caſes, the Body only of fuch Perfon conforming as aforeſaid, 
* Pave 2» 1 * ball be free from Arreſt and Imprifſonment by Virtue of this 
Se 27 Act, but the future Eſtate and Effects of every ſuch Perſon ſhall - 
remain liable to his Creditors,” as before the making of this Act 
„ (the Tools of Trade, the neceffary Houſhold Gpods' and Furniture, 
and. neceſſary Wearing Apparel of ſuch Bankrupt and his Wife and 
Children, only excepted) unleſs the Eſtate of ſuch Perſon ſhall-pro- 
« duce clear, after all Charges, ſufficient to pay to every Creditor | 
under the ſaid Commiſſion, 455. in the Pound for their reſpective 
Debts. 
Sect. 10. & Provided that no Diſcovery upon Oath or ſolemn Affirmation, to be 
4 Brine: made by any Bankrupt, of his Eſtate and Effects, purſuant to this Act, 
under a ene % ſhall intitle ſuch Bankrupt to the Benefits allowed by this Act, unleſs 
Commiſſion “ the Commiſſioners, or the major Part of them, ſhall, in Writing under 
diſcharges their Hands and Seals (5) certify to the Lord Chancellor, that ſuch 
Bankrupt e Bankrupt hath made a full Diſcovery of his Eſtate and Effects, and in 
On. 15 . all Things conformed himſelf, according to the Directions of this Act, 
rate 3 as and that there doth not appear to them any Reaſon to doubt of the 
joint. Ak. Truth of ſuch Diſcovery, or that the ſame is not a full Diſcovery of all 
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« ſuch Ban yl 
« Number Creditors of ſuch, Bankrupt who ſhall. be - 
* I. reſpectively, and who ſhall have duly Rer. — pl. 
4 cate being 

. ed on 
5 at to ſuck Allowance and. Certificate, and to the Petition of a 
he 1 aimantwho 
«& 5 4 
2 ng of Babkrupt ; 
1 | IT chat on Examina- 
? er and Authority tion thereof 


* 


2 » 1 Commiſſion- 
4 edl tion, together with ers, ſeveral 
4 ſuch Warrant or Authority. to-ligo,, ſhall be laid before the Lord Chan- der, Creditor 
« 


cellor, in order for the Allowing and Confirming the ſame ; and unleſs. proved their 
* ſuch Bankrupt make Oath chat ſuch Certificate and Conſent of the Pebis, but not 
&« Creditots thereunto, were fairly obtained, and without Fraud z and un- = adde h 
* leſs ſuch Certificate ſhall, after ſuch Oath or Affirmation of the Bank- tificate, Court 
* rupt,. be allowed and confirmed by the Lord Chancellor, Lord Keeper, would not 
or Commiſſioners for the Cuſtody of the Great Sea) of Great Britain, for delay Allow- 
& the Time being, or by ſuch two of the Juſtices of the Courts of King's 23 
A Bench, Common Pleas, or Barons of the Court of Exch ver at Weſtminſter, ws. 8 bis 
to whom the Conſideration of ſuch Certificate ſhall be referred by the Bill. Att. 
Lord Chancellor; and any of the Creditors of ſuch Bankrupt are to be Rep. 75. pl. 
« allowed to be heard, if they ſhall think fit, before the reſpective Per- 1 
« ſons aforeſaid, againſt the making ſuch Certificate, and againſt the g. 3% -<t- 
& Confirmation thereof; nor ſhall any Commiſſioner fign ſuch Certificate ed in Life- 
& till after four Parts in five in Number and Value of the ſaid Creditors time pf Banks 
Re — 
till after his Death, good. Atk. Rep. 57. Certificate diſcharges Perſon of Bankrupt, and his Eſtate 
Jubſequently accrwed, but not the Eſtate in Hands of Aﬀignees. Atk. Rep, yg Mandama: will not 


lie to compel an Allowance of a Certificate. Ak. Rep. 82. pl. 31, Signing Certificate of a 1 
Trader in Ireland, in three Months after Commiſſion is fued, too ſoon, and therefore diſallowed. Atk: 
Rep: 82. pl. 31. See #2. 84. pl. 32. Party muſt either prove a Debt, or ſhew a reaſonable Ground 
for a Claim for aſſenting to or aifſentitg from Tertifitate. Atk; Rep. 85. Certificate does not diſ- 
charge Bankrupt's Sureties, Atk. Rep; 89. Certificate figned the ſame Day with Bankrupt's laſt 
8 ſtay ed. * Rep. 86. Where there is & joint and ſeparate Commiſſion, a Creditor under 
the joint, may come under the ſeparate one, and aſſent or difſent td the Certificate under the ſeparate 
ode. Atk. Rep. 97. pl. 45, Superſedeas, of Commiſion entirely defears Certificate. Atk. Rep, 145. 


_ — 


ph 84: Certificate not compleat till allowed. 2 Bur. 717, Ws (5) Ack. Rep. 207. pl. 111. | 


PP _ — — 


8 Power of Attorney rom à foreign Creditor to be aiteſted by a Notary. 24 Geo: 2, e. 37. J. 10. 


Buy the ſaid Statute it is enacted, That every Bond, Bill, Note, Con- Sed. 11. 
tract, Agreement, or other Security whatſoever, to be made and given 
« by any Bankrupt, or by any other Perſon, unto, or to the Uſe of, or in 
« Truft for any Creditor or Cteditors, or for the Security of the Payment 
« * of any Debt or Sum of Maney due from ſuch Bankfupt at the Time “Page 252 
« of his becoming Bankrupt, or any Part thefeof, between the Time of his | 
« becoming Bankrupt, and ſuch Bankrupt's Diſcharge, as a Conſideration, 
or to the Intent to perſuade him, her or them, to conſent to, or ſign any 
ſuch Allowance or Certificate, ſhall be wholly void and of no Effect, and 
the Monies thereby ſecured, or agreed to be paid, ſhall not be recovered 
<« or recoverable; and the Party ſued on ſuch Bond, Bill, Note, Contract 
or Agreement, ſhall and may plead the General Iſſue, and give this Act 
« and the Special Matter in Evidence. Fe 
Provided that nothing in this Act ſhall be conſtrued to extend, or. ged. 12. 
« give or grant any Privilege, Benefit or Advantage to any Bankrupt what- 
Vor. I. 4 E % ſoever 
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The Lord ( 


Chancellor „ 
Harduicle 
ſaid that this 


Clauſe muſt 


be conſtrued ©« 
ſtrictly. and « 
not extended ,, 
further than 
the Children 
of the Bank- 


rupt. Atk. 16 


Rep. 86. cc 


Though a 
Creditor e- 
lets to pro- « 
ceed at Law, 


he may ſtill 
aſſent or diſ- 
ſent to the 
Certificate, c 
Atk. Rep. (c 
220. pl. 121. 
Certificate 

does not diſ- 
charge Bank- «cc 
rupt from a (e 
Commitment f 
under an Ex- 
tent of the © 


Crown. Atk, «c 


Rep. 262. pl. 


ſoever, againſt whom a Commiſſion of Bankrupt undet the Great Seal 
hath iſſued, or hereafter ſhall iſſue, who hath or ſhall, for or upon Mar. 
riage of any of his or her Children, have given, advanced ot paid, above 
the Value of 1007. unleſs he or the tall prove or by his or her Books 
fairly kept, or otherwiſe, upon his or her Oath, or, being of the Peo- 
ple called Quakers, upon ſolemn Affirmation, "before the major Part of 
the Commiſſioners in fuch Commiſſion named and authorized, that he 
or ſhe had at the Time thereof, over and above the Value fo given, 
advanced or paid, remaining in Goods, Wares, Debts, ready Money, 
or other Eſtate Real or Perſonal, ſufficient to pay and ſatisfy unto ea 

and every Perſon to whom he or ſhe was any ways indebted, their full and 
intire Debts ; or who hath or ſhall have loſt in any one Day, the Sum or 
Value of gl. or in the Whole the Sum or Value of 1007. within the 
Space of twelve Months next preceding his, her or their becoming 
Bankrupt, in playing at or with Cards, Dice, Tables, Tennis, Bowls, 
Billiards, Shovelboard, or in or by Cock-fighting, Horſe-races, Dog- 
matches, or Foot- races, or other Paſtimes, Game or Games whatſoever, 
or in or by bearing a Share or Part in the Stakes, Wagers or Adventures, 
or in or by Betting on the Sides or Hands of ſuch as do or ſhall play, 
act, ride, or run as aforeſaid ; or that within one Year before he or ſhe 
became Bankrupt, ſhall have loſt the Sum of 1000. by one or more 


Contracts for the Purchaſe, Sale, Refuſal or Delivery of any Stock of 


any Company or Corporation whatſoever, or any Parts or Shares of any 
Government or Publick Funds or Securities, where every ſuch Contra 
was not to be performed within one Week from the Time of the mak- 
ing ſuch Contract, or where the Stock, or other Thing ſo bought or ſold, 
was not actually transferred or delivered in purſuance of ſuch Con- 
tract,” 


It is further enacted, That if any Bankrupt, who ſhall have obtained 


his Certificate, and ſuch Certificate ſhall have been allowed and confirm- 
ed, ſhall be taken in Execution, or detained in Priſon, on account of 
any Debts due or owing before he became Bankrupt, by reaſon 


ce that 1 was obtained before ſuch Certificate was allowed and 


confirmed, it ſhall and may be lawful for any one or more of the 
Judges of the Court wherein Judgment has been ſo obtained againſt 
ſuch Bankrupt, on ſuch Bankrupt's producing his Certificate allowed 
and confirmed, to order any Sheriff or Sheriffs, Bailiff or Officer, Gaol- 
er, or Keeper of any Priſon, who hath or ſhall have any ſuch Bank- 
rupt in his Cuſtody by virtue of any ſuch Execution, to diſcharge ſuck 
Bankrupt out of Cuſtody on ſuch Execution, without Payment of any 
Fee or Reward ; and ſuch Sheriff or Sheriffs, Bailiff or Officer, Gaoler 


e or Keeper, is and are hereby required to diſcharge ſuch Bankrupt out 


of Cuſtody accordingly, and is and are hereby indemnified from any 
Action for an Eſcape for his or their ſo doing.“ SELL 


142. Certificate obtained, pending an Action, diſcharges the Bail of a Bankrupt, if nor before fixed, 
otherwiſe not. Bur. 244. But the Bankrupt him/elf, though dif of the original Debt, is yet 
liable to the Judgment againſt him in an Action upon the Bail-Bond. 436. | 
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nigger! Be 
ARGAIN and Sale is « Contraft, in Conſideration. of 


27 H. 8. 
introduced a more 


Policy of the Common Law, the Intolment of the Deed of Bar- 
gain and Sale was made neceſſary by the 16th Chapter of the Statute; but 


the Learning of this Head depending on Statutes, it is firſt proper to re- 


cite that, 1 
By the 27 H. 8. cap. 10. Where any Perſon or Perſons ſtands or is 
Sc. Lands, Tenements, Rents, Services, 


« ſciſed of or in any 
« (9c, to the Uſe, Confidence or Truſt of any other Perſon or Perſons, or 


« Body Politick, by reaſon of any Bargain, Sale, Feoffment, c. ſuch Per- 
« ſon or Perſons, &c. that have any ſuch Uſe, ſhall be deemed and ad- 
« judged in lawful Seiſin, Eſtate and Poſſeſſion thereof, to all Intents and 
„ Purpoſes, of or in ſuch like Eſtates as they have in the Uſe, Cc. and 
the Eſtate, Right and Poſſeſſion of him and them ſo ſeiſed to any Uſe, 


— — —_— — —ů 


Money, Co. Lit. 273. 


led: This A . 6. 


Co. 87. 


« &c, ſhall be deemed and adjudged in him or them Which have the 


“ Uſe, Sc. after ſuch Quality, Manner, &c. as they had before in or te 
* the Uſe, c. ak ©: araband 8 2 

By the 27 H. 8. cap. 16. No Manors, Lands, Tenements, or other 
« Hereditameats ſhall paſs from one to another, whereby any Eſtate of In- 
« heritance of Freehold ſhall be made or take Effect, or any Uſe thereof 
«© to be made, by reaſon only of any ain and Sale, except by Writin 
« indented, ſealed and inrolled in one of the Courts at Weſtminſter, or elſe 
« within the County or Counties where the Lands, &c. ſo bargained and 
fold lie, before the Cuſtos Rotulorum, and two Juſtices of Peace, and the 
« Clerk of the Peace of, Sc. or two of them, whereof the Clerk of the 
« Peace to be one; the ſame Inrolment to be made within fix Months 
<« after the Date of the ſame Writing indented. _. 

« Provided this Act extends not to any Lands, &c. lying within any 
City, Borough, Sc. wherein the Mayors, Cc. or other Officers have 

<«*" uſed to inrol any Evidences, Deeds or other Writings within their Pre- 
„ cin& or Limits.“ Ay! 

By the 5 Eliz. cap. 26. Bargains and Sales of Lands, Ac. in the 
County of Lancaſter, being within ſix Months inrolled in the Chancery 
* at Lancaſter, or before the Judges of Aſſiſe there, of Lands, &c. in Che- 
Hire, in the Exchequer at Cheſter, or before the Judges of Aſſiſe there, 
* of Lands, &c. in the Biſhoprick of Durham, in the Chancery at Dur- 
* ham, or before the Juſtices of Aſſiſe there, ſhall be as effectual as if in- 
* rolled in any Courts at Weſiminfter, Provided this Act extends not to 
any Lands lying within any City, Sc. wherein the Mayors, Sc.“ 


We ſhall now conſider, 


(A) Who may bargain and ſell, and to whom. 274. 
(B) What way be bargained and ſold. 275. 


. (C) In 
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Bro. Feoff- 
ment to Uſes 


33+ 
Hard. 468. 
Poph. 72. 


(a) And cre- . 


ates no For- 
feiture. 

Sand. 260. 
2 Inſt. 674. 


Mo, 41. 
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(C) In what Banner a Batgain aud Sale may be made; 
and herein of the Mods to be made uſe of, _ 276, 
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(E) f the olment. „ een a 


ber Eflates ut 16 l durhet! und heren of of BY- 
Cepftion as to Lands in Cities, Boroughs, Cc. 28. 
3. The Timo ef Iarcment. 27 - 1 
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(F) The Manner of pleading Bargains and Sales. 279. 
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h Who may Bargain and 


HE King, and all other Perſons that cannot be ſeiſed to a Uſe, 
cannot bargain'and fell; for at Common Law, when a Man had ſold 
his Land for Money without giving Livery, the Ufe only paſſed in Equity, 
and this is now executed and becomes a Bargain and Sale by the Statute; 
but antecedent to any fuch Execution there muſt be a Uſe well raiſed, 


fell, and to 


which cannot be without a Perſon capable of being ſeiſed to a Uſe, which 


the King is not, there being no Means to compel him to perform the Uſe 
or Truſt ; for the Chancery has only a delegated Power from the King 
over the Conſciences of his Subjects; and the King, who is the univerfal 
Judge of Property, ought to be perfectly indifferent, and not to take upon 


him the particular Defence of any Man's Eſtate as a Truſtee. 


If Tenant in Tail bargains and ſells his Land in Fee, this paſſes an Eſtate 
determinable upon the Ee of Tenant in Tail; for at Common Law the 

Uſe could not be granted of any greater Eſtate than the Party had in him; 
now Tenant in Tail had an Inheritance in him, but he could diſpoſe of it 
only during his own Life; and therefore when he ſells the Uſe in Fee, 
Ceſiui que Uſe has a kind of Inheritance yet determining within the Com- 
paſs of a Life; and the Statute executes it in the ſame Manner as he has 
the Uſe, and conſequently he wilt have ſome Properties of a Tenant in Fee, 
and ſome of a Tenant for Life only; but if Tenant for Life bargains and 
ſells in Fee, this paſſes only an Eſtate for (a) Life, for he could not pafs - 
the Uſe of an Eſtate for Life to the Bargainee, and the Statute executes 


the Poſſeſſion as the Party has the Uſe. 
Mo. 42. 1 Co. 98. 10 Co. 96. 


If a Husband ſeiſed of Lands in Right of his Wife, or Tenant in 
Tail, bargains and ſells the Trees growing on the Lands, and dies before 
Severance, the Bargainee cannot afterwards cut them down and take 


them away. 
4 It 


n=: 
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If there be two Jointenants, and one of them makes a Bargain and Sale Cro. Jac. 2 
of his own Eſtate in Fee, and then the other dies, the other Moiety ſhall Re 186. 
ſurvive to the Bargainor; for ſince the Freehold is in the Bargainor, the 3: 
Inheritance continues; but it ſuch Jointenant had bargained and ſold tatum 
Statum ſuum in Fee, though he died before Inrolment, yet if the Deed were 
aſcermars inolled, the Mioiery would not ſurvive, but wold pals co the 
e f nenen 
If an Infant bargains and ſells his Land by Deed, indented and inrolled, 2 Inf. 673. 
yet he may plead Non-age for notwithſtanding the Statute the Bargainee 
claims by the Deed as at Common Law, which was, and therefore is ſtill, 
defeaſible by Non- age. 5 3 A+ TFT 
If a Wife joins with her Husband in a Bargain and Sale by Deed indented 2 Infl. 673. 
and inrolled of her Lands, yet it ſhall not bind her, for the. Wife cannot be 
examined by any Court without Writ, and there is no Writ allowed in this 
Caſe, which is for the better Security of Wives, who are by our Law in- 
tirely ſubjected to the Will of the Husband. 855 TAY} 
A Man may bargain and ſell to a Corporation, for they may take a 10Co.24, 34. 
Uſe, though the Money be given'by the Governors in their Natural Ca- 7 Abr. 


A Man may bargain and ſell to his Son, but then the Conſideration of 7 Co. 40. 
Money ought to be expreſſed, and it ought to have all the other Circum- 2 Co. 24- 
ſtances of a Bargain and Sale; but this ſhall operate as a Covenant to ſtand Oo. Eli. 
ſeiſed, if there be none but the Conſideration of Natural Love and Aﬀec 


= Vour. 137. 
tion expreſſed. | Lev. 56. 


i _— 4A. 


(B) What may be bargained and ſold. 


NY Frocbobd * en Ber Reverſion or Remainder, 2 54. 
upon an Eſtate for Years, or Life, or in Tail, may be bargained and . 399. 
ſold, but the Deed ſhall be inrolled. d | 2 Inſt. 671, 
But a Man ſeiſed of a Freehold may bargain and ſell it for Years, and 8 Co. 93. 
this ſhall be executed by the Statute of Uſes, but it need not be inrolled by : Rol. Abr. 
the Statute of Inrolments. | 204. 


A Man poſſeſſed of a Term cannot bargain and ſell it ſo as to be execute * 
by the Statute. | Poph. 76. 
A Rent in eſſe may be bargained and ſold, becauſe this is a Freehold Kelw. 8c. 


within the Statute z and before the Statute a Rent newly created might be 1 Co. os, 
bargained and fold, becauſe when Money, as an Equivalent, was given, And. 327. 
and Ceremonies or Words of Law were wanting, the Chancery ſupplied Jones 179. 
them; but it ſeems, that ſince the Statute, a Rent newly created cannot be 
bargained and fold, becauſe there ought to be a Freehold in ſome other 

Perſon, to be executed in Ceftui que Uſe ; but here can be no Seiſin of this 

Rent in the Bargainor, becauſe no Man can be ſeiſed of a Rent in his own 

Land, and conſequently there can be no Eſtate to be executed in the Bar- 

gainee. 
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(C) Ju what Manner a Watgatn and Sale may 
be made; and herein of the WMoꝛds to be 
made ule of, | ; 


| T Common Law Lands might be bargained and ſold by Words only 
2 Inſt. 675. . f = ' | 
Dyer 229. for it was the Conſideration that in Equity raiſed the Uſe, but ſince 
Poph. 48. the Statute of 27 H. 8. cap, 16. Lands cannot paſs without Indenture. 


Dalt. 63. : - 
And therefore Lands in Cities and Boroughs might, fince this Act, till the 29 Car. 2. c. 3. have been 


bargained and fold by Word anly. 2 uff. 676. Yelv. 124; See pof 278, Div. 2, 


2 Inft, 672. It is not neceſſaty to uſe the Words Bargain and Sale, but any Words 
Cro. Jac. xquivalent are fufficienty and whatever Words upon valuable Conſideration 


, "3 


210. would have raiſed an Uſe of any Lands, c. at Common Law, the ſame 


Mo. Ks, ainount to a Bargain und Sale within this AR; as if a Man by Deed, Ce. 
166, for a valuable Confideration covenants to ſtand ſeifed to the Uſe of ano- 
ther, Se. g * i 
2 Inſt. 33. Though the Deed may be either in Parehment or Paper, yet the Inrol- 
ment muſt be in Parchment only, for that is implied when an Inrolment is 
to be in any of the Courts of Record at Weſtminſter ; and in the Clauſe of 
nrolment by the Clerk of the Peace, it is particularly provided, that he 
| all ſufficiently inrol and ingroſs it in Parchment, 
2 Co. 35. A Man demiſes, bargains and ſells a Manor, Part in Demeſne and Part 
Hayward's in Tenants Hand for ſeventeen Years, the Party may chuſe either to take 
Caſe. it by way of Leaſe at Common Law, and then the Tenants muſt attorn; 
or by way of Bargain and Sale without Attornment z and this agrees with 
the Policy of the Chinon Law, to take every Man's Grant, ſo as to paſs 
an Intereſt as ſhall be moſt advantageous for the Grantee ; and ſince, in this 
Caſe, the Words allow a double Way of taking it, the Grantee ſhall be 
Judge which is moſt beneficial. | | 


— 


(D) Of the Conſideration, 


as; F a Man bargains and fells Lands for divers good Cauſes and Conſidera- 
Mo. 578. : tions, it is void, unleſs Money be averred ; for ſelling ex vi termini ſup- 
poſes a transferring a Right of ſomerhing for Money, the Common Medium 

of Commerce; but if there be no ſuch Conſideration it may be an Ex- 

_—_— a Covenant to ſtand ſeiſed, Grant, c. but it can be no Sale within 


WS 6 
Mo. 378, Tf there be a Confideration of Money expreſſed in the Deed, no Aver- 
ment nor Evidence can be admitted againſt it, for the Affirmative is 


proved by the Deed, and it is impoſſible to prove the Negative, = 
4 


* 


lk the Need fays for a competent Sim of Money, it is ſufficient, with- o Page 2 
* our averring the Sum, for it is a Sale if tits be any Money. Ms, ths 
A Man in of 7ol. bargains and ſells to his Daughter and , C 16 
1 F. in Tail, who intermarry, it may be averred tam in Confideratione 2 Co. 5d. a. 
n bn C de ol: for a Man may aver any Conſideration 
confiftenr,with that in the Deed, A ae e 7 
_ Tf Man in Confideration that 7. S. was bound in à Recognizance, and Cro. Eliz. | 
other Bonds for him, and for divers other good Cauſes and Conſiderations 39+ 
bargains and ſells his Land to him and his Heirs, it is not {owe {3 
If a Man in Conſideration of fo much Money to be paid at a Day to Dyer 337. 2. 
come bargains and ſells, the Uſe paſſes preſently, and after the Day the © 
Party has an Action for the Maney, for it is a Sale by the Money paid pre- 
ſently or hereafter, | 


_— — * 1 


(E) Of the Inrolment: And herein, 
1. The Relation between the Inrolment and the Deed 


T Common Law the Uſe paſſed from the Delivery or Date of the Dyer 218. 

'Z\ Deed, and by the Statute 27 H. 8. cap. 10. the Poſſeſſion paſſed as Hob. 136. 
the. Farty had the Uſe at the Time of the Delivery of the Deed, but it 2 Inſt. 674. 
was thought proper to add ſome further Circumſtances, which is done by pn 3 Jac. © 
cap. 16. and therefore, if theſe Circumſtances are obſerved, it hath the Rol. Abr. 
ſame Effect it had before at Common Law, to wit, to raiſe the Uſes from 627. 
the Delivery z for the Words of the Statute are only to add ſome Things, Owen 149, 
and not to aboliſh or ſet aſide the Force it had formerly. . 

It A. bargalns ad ſells Lands to B. and his Heirs, and before Inrolment Cro. Jac. 5 2. 
B. reciting this Bargain and Sale to be by Indenture inrolled, bargains and Beg v. 
ſells ro C. and his Heirs, all che Eſtate which be had by the faid Indenture 7 f. 6, 
inrolled, and after the firſt, and then the ſecond Deed is inrolled; by Daniel Vent. * 
and King mill, the Lands are well conveyed to C. for when the firſt Inden- 
ture was inrolled, the Eſtate was in B. ab initio to bargain, fell, Cc. and 
the Words in the ſecond Deed are apt enough to paſs the Land, and the 
Recital of the Jnrolment immaterial ; but Anderſon and Warberton cont , 
for a Man cannot paſs what he hath not, and till the Deed was inrolled B, 
had nothing, and he paſſed only what he had by Indenture inrolled : But 
Walmſiy held, The Land paſſed not, by reaſon of the Miſrecital, but 
that otherways it would have paſſed and it was adjudged for the Defend- 
ant, according to the Opinion of the three laſt Judges +. 7 + The uſual 
paſſing Eſtates, is by Leaſe and Releaſe, whereby the Poſſeſſion and Freehold inſtantly — * 
Purchaſer. In ſome few particular Caſes a Bargain and Sale inrolled may be more proper; a Bargain 
Sale and Lenſe, may be comprized in one Deed, and being inrolled may anſwer both Purpoſes, 


If a Man bargain and ſell his Manor, to which there is an Advowſon 2 Co. 56. 
appendant, the Hargainee can make no Title to preſent before Inrolment. 
a Man bargains and ſells his Land, and then ſuffers a Recovery, 4 Co. Hird's 
levies a Fine, or makes a Feoffment to the Bargainee, and then the Deed Caſe. 
is inrolled, the Land paſſes by the Recovery, Fine or Feoffment; for ſince N. 
che Freehold and the Uſe is in the Bargainor till Inrolment, it muſt paſs 162, 203. 
by the Recovery, c. and when it bas paſſed by the Recovery the Uſe can- 4 Leon. 4. 
net riſe, nor Foſſeſſion be executed from the Date of the Deed. Poph. 49. 


Hob. 222. 
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2 Inſt, 674. If che Bargainor or Bargaigee die before Inrolment, it may natwith- 
Hob. 136. ſtanding be inrolled, for here are Parties to give and take the Intereſt when 


And. 229, 


— it begins to veſt, for ir veſts from the Date of the Deed ; otherwiſe in the 
8 Caſe of an Attornment. S eee rei 

Page 278 If a Man bargains and ſells his Land, the Bargainee may be Tenant to 
Vent. 361. the Precipe before Inrolment, and may receive a Releaſe before Inrolmenc; 
1 Vent, 260. But where the Commiſſioners. of a Bankrupt had aſſigned the Bankrupt's 
2 Show. Rep. Lands to the Leſſor of the Plaintiff, which Indenture was afterwards in- 
6. K. wel rolled, but the Declaration was upon a Demiſe made after the Indenture, 
22 and before the Inrolment; it was adjudged, That this Declaration was 
Carth. 178. not ſufficient F. | 4 a 
S. P. adjudg- | wh ay a 6 
ed on the Authority of this Caſe. Show. 207. 8. C. where it is faid, that Holt Ch. Juſt, held, That it 


was not amendable. | 


+ The Bankrupt Statutes direct the Sale of Freehold Land under Commiftion of Bankrupt, to be hy 
Deed inrolled, tneretore, till Inrolment, the Purchaſer hath not a compleat Title. 


Owen 150. If a Man bargains and ſells a Reverſion, and the Rent is incurred, and 
Godb. 209. afterwards the Deed is inrolled, the Bargainee ſhall have the Rent unpaid ; 
sid. 310. but if the Rent be paid to the Bargainor, the Tenant is not only excuſed, 
but the Bargainor is not accountable, becauſe the Contract had not any Ef- 
fe to paſs the Eſtate from the Bargainor before Inrolment; and the Re- 
lation of a Law cannot make void an Act that was lawful, for it cannot be 
ſet aſide but by an expreſs and poſitive Law. 
OY, [f a Man makes a Leaſe for Lite, 1 Rent, with Clauſe of Re- 
+ a" 456. Entry, and then bargains and ſells the Reverſion, the Bargainee demands 
Latch 157, the Rent, and the Leſſee refuſes, and then the Deed is inrolled, the Bar- 
Sid. 310. gainee cannot enter for the Forfeiture for till Inrolment he is not Grantee 
Cro. Car. «of the Reverſion within the Statute capable of the Duty, and conſequently 
— at the Day could make no legal Demand, which was precedently neceſſary 
to this Entry. N 2 
2 And. 1660. If a in | ſeiſed in Fee is bound in a Recognizance, and then bargains 
Owen 69, 70. and ſells all his Lands, and then the Recognizance is forfeited, and then a 
8 Scire facias is ſued out againſt the Land in the Hands of the Bargainor, and 
217. then the Deed is inrolled, this Scire facias is not maintainable. 
Co. Lit. 147. If before Inrolment the Bargainor and Bargainee grant a Rent, &c. after 
b. Inrolment, by Operation of the Statute, it ſhall be the Grant of the Bar- 
gainee, and Confitmation of the Bargainor. | 
And. 161. If Lands are bargained and ſold, and the Bargainee die before Inrolment, 
0-5 * his Wife ſhall not be endowed; fo if a 1 and ſells Lands 
5 3 3 Indenture, and then takes a Wife and dies, and after the Deed is inrolled, 
barg:ined the Wife ſhall not be endowed. 
and fold, and 


a Stranger entTrs, and then the Deed is inrolled, the Bargainee dies, his Wife ſhall be endowed ; but 
for this wide Tit. Dower. | 


2. What Eſtates are to be inrolled; and herein of the Exception as to 
| Lands in Cities, Boroughs, c. 


2 loſt, 671. All Eſtates of Freehold and Inheritance muſt be inrolled ; but if a Man 
bargains and ſells his Lands for any Number of Years, the Deed need not 


| be 1nrolled. - | 
Co. Brdel's If a Man bargain and ſell Land to his Son in Conſideration of Money, 
Caſe. the Deed mult be inrolled ; but if the Father, in Conſideration of Natural 


Love and Affection, and alſo for Money, grants Land to his Son, this need 
not be inrolled ; for Covenants to ſtand ſeiſed are not within the Words of 
the Statute, and where the Conſideration of Blood is expreſſed, it may 


enure 


GEE EE EE ESR  _ — 


er 52 9*7 is 


9»! 18214 25t Ws G 
emure as 4 C but it;is only a 
Sa for that excl 5 
rations. " gag * 15S) 5 nis $4] 212 * 0 
Lands in Cities, hs, Cc. that have the Privilege of Inrolments, Inſt; 676. 


excepted them from 
the Statute is fo word 
* all; and therefore the Poſſeſſion of ſuch Land 
of che Deed. | ele not tom vnd 5a; af? | 


e Courts of Weſtminſter only, yet — 
0 7 "froth "ty Aurel, 2 
s is executed from the Date 


' ? 2. 
* * \ 4 * - _ CE» 
* 66 þ : 2 A 


| 3. The Time of Inrolment. 
M wut! 
counted acc 


Period is firſt reckoned is witlun the Dime appointed, and the laſt Day of INS 200k 
the ſixth Month, is within the Words of the Fimegiven, 


If the Deed has no Date, the ſix Months are to be reckoned from the Hob. 140. 
Delivery, but not otherwiſe. | 2 Inſt. 674, 


(F) The Manner of pleading Bargains and 
Sales. 


AE and Sale is a Deed inrolled, T and as ſuch muſt be pleaded, Co. Lit. 225. 
and the Deed itſelf, whereby the Uſe originally paſſes, being a Mat- b. 251. b. 
ter in pais, mult be produced, and not the Tenor of the Deed, which is * 8 
on the Roll of Record; far though che Inrolment being on Record ü of 5 Co. 53, 
undoubted Veracity, being the Tcanſation of the Court, yet the private 2 Rol. Rep. 
Deed has not the Sanction of a Record, though publickly acknowledged 119. n 
and inrolled; for it might have been falſly and frauduſentiy dated, or ill 1 That is 
executed. | 1 | $956 It is directed 
by the Statute to be, and ſhould be inrolled, within fix Months. See 27 H. 8. c. 16. 


The Party that claims by any Bargain and Sale, muſt ſew in what Court Velv. 21 3 

the Deed is inrolled, becauſe he muſt ſhew all Things in certain that make 7-75 and 

out his Title ; otherwiſe his Adverfary would be put to an infinite Search Cre“, 

before he could traverſe with, Security. - 1 | 291. Jo 8. 
In Debt for Rent, the Plaintiff declared upon a Leaſe made by a Stranger, 

who after bargained and ſold the Reverſion to the Plaintiff per Indenturam Allen 19. 

debito modo irrotulat' in Curia Cancellarie ; and after Verdict for the Plain- King and So- 

tiff Judgment was arreſted, hecauſe it was not edged that the Inrolment 2 

was within fix Months, nor ſerindem formum Statufi, and debito modo will Stile 34. 8. C. 

not help it, for it might be ſo at Common Law. 


3 


and Judgment 
arreſted ac- 
cordingly ; for debito modo may be an Inrolment at Common Law. 


Vor. I. | 4 6 ä If 


| Bargain and Sale. 

If a Man makes a Leaſe for Years the 1oth of May, and afterwards 
For this e bargains and ſells his Lands, and antedates the Deed by making it the roch 
dg 7 38. of April, and the Inrolment is alſo as of that Time, the Leſſee is without 
Leon. 183. Remedy, for he cannot aver againſt the Recorg. ® _ 55 


2 Leon. 121. 4 0 | 9 a: 2 4 
3 Leon. 175, 176. Savil 91. cont”, and Head of Pleas and Phaadings, s. 

1 1 +> | W - Rs 

* But gu. If he may not maintain an Action of Coyenant againſt the Leſſor, if he is ouſted by 


Page 280 In pleading a Bargain and Sale the Party ought regularly to aver Pay- 
ment of the Money. 

Leon. 170. | 8 i 

Vide Moor 504 But the Want thereof is helped after Verdict, upon Non conceſſit ; for it muſt be in- 

tended proved at the Trial, Lev. 308. 2 Stra. 1269. Ld; Raym. 111. Vent. 108, T. Raym. 

200. 10 Ann. c. 18, ſ. 3. A Copy of the Inrolment ſhall maintain aPlea of the Deed, with a Profere. 


Barratry. 


(A) Who ſhall be ſaid to be a Barratoz. 280, 

(B) Df the Fozm of the Pꝛoceedings againſt ſuch an Ok. 
fender. 281, 

(C) How puniſhed.. 281. 


- 7 _ Wl T _ _—_— 


* . 
_ 4 5 
39 * 5 my * - 
. — 5 
— - — — — 
— * . 5 <a — 2 — * E  -S>SXS- - — 


* 


— 
- * 


. 3 2 ls - — — — * — — ,- * 
. — 5 TI = - — _ 
” 1 - * (| mod 
. 9 2 7 * * * 
3 - - a3 —— 5 — — — . - <4 Ao - . x 
— — = — 5 * - - — % . 2 "> „ - —— — 59 — 2 * * 
— * 7 * 4 b 
— a” — — —— — — . Z - ” - * 
— — — —iD]]nꝙũꝙ —— — - 2 — W — — A . — - 8 - — — ge — — - - — 
7 2 N "IE". "EF <<” "BM 4 . 7 5 2 2 — 2 * 5 * 
— 


_— 


— 


— 
— 


— > ; 3 0 
- — . < 3D 2 
— — — — — 


(A) TUho ſhall be ſaid to be a Barratoz, 


. 

4 Co. Lit. 368. Barrator is deſcribed a Perſon who is a common Mover, Exciter 
45 1 5 or Maintainer of Suits or Quarrels, either in Courts or in the 

' i 4 On, $6. 8 Country; and this Offence conſiſting in all Kinds of Diſturbances 

{6 * - 8. F. C. | of the Peace, and the ſpreading of falſe Rumours and Calumnies, 
1 Dan. 725. whereby Diſcord and Diſquiet may grow —_—_ it is not ma- 
155 3 Inſt. 175. terial whether the Suits commenced be in a Court of Record or not, or 
15 whether thoſe Quarrels relate to a diſputed Title of Poſſeſſions or not. 

5 N | 3 But if a Man proſecutes an infinite Number of Suits, which are his own 
Fr e Proper Suits againſt others, yet he ſhall not be a Barrator by this; for if 
N $35" by they are falſe and groundleſs, the Defendants ſhall have Coſts againſt him. 
F Hawk. P. C. | "Yo" 

1 243. if ſuch Suits are merely groundleſs, and brought only with a Deſign to oppreſs the Defendants, 
9 ſuch a Man may as properly be called a Barrator, as if he had ſtirred up others to bring them. Yide 
1 5 3 Mod. 98. 8 Co. 36. b. 

LH. Hawk. P. C. An Attorney cannot be deemed a Barrator in reſpect of his maintaining 
+1 343. another in a groundleſs Action, to the commencing whereof he was no 
19 way privy. | 

S T | Alſe 

5 

1 

44 

1 

14 

1. 


— 


Barratry. 


Alſo it ſeems clear that no Man can be a Barrator in reſpect to (a) one 


Act only; for every Indictment for ſuch Crime muſt charge the Defendant Hawk. P. C. 
with being Communis 8 -& 94 343. 
5 * : | 


— 


N Fein enen  - - (chrraſe® » 
PR THT FEES n on E to one or two 
A Feme Covert (33 cannot be indicted as a eomriton Barrator. Ads only. 


| Rol. Abr. 39. 

But this Opinion Serj as ſays is juſtly i 3 for. ſince a Feme- is as capable 
97 exciting an, id Wee Wed whereof the Notion of Barratry 1 as if he 
were Sole, why ſhould ſhe not as properly be indictuble for it ? ; Hawk. P. C. 243. 
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(B) Of the Fozm of the Proceed 
. 2 


ings 
ſuch an Offender, 


againſt * Page 281 


\ TO general Indictment, charging the Defendant with being a common Mod. 288. 
Oppreſſor and Diſturber of the Peace, and Stirrer up of Strife among sid. 282. 

Neighbours, is good, without adding the Words Communis Barractator *, Cro. Jac. 

which is a Term of Art appropriated by the Law to this Purpoſe. 526. 


* Now Proceedings are in Engl, the Perſon indifted muſt be charged to be u common Barrator. 


An Indictment of Barratry concluding cont” formam Statuti is good, tho? Rol. Abr 
no Starute be made directly againſt it, but only for the Puniſhment of it, . 
ſuppoſing it an Offence at Common Law. | 34.3551 1 


THER Cro, Jac. 


3 N a 527. Cto. 
Car. 340. 2 Keb. 409, 410. Cro. Eliz, 148, Hawk. P. C. 244. 


Alſo it hath been holden, that an Indictment of this Kind may be good, 2 Keb. 410. 
without alledging the Offence at any certain Place; becauſe from the Na- Cro. El. 195. 
ture of the Thing, conſiſting in the Repetition of ſeveral Acts, it muſt be — 194. 
intended to have happened in ſeveral Places“; for which Cauſe it is ſaid, . 

that a Trial ought to be by a Jury from the Body of the County. X 


295. cont, 
® 2%. Ifit is not better to alledge ſome certain Place ? 


It hath been reſolved, that ſuch an Indictment is not good, without con- Cro. Jac. 
cluding cont” pacem, Sc. for this is an eſſential Part of it. 527. 

It ſeemeth to be the ſettled Practice at this Day, not to ſuffer the Proſe- 5 Mod. 18. 
cutor to go on in the Trial of an Indictment of this Kind, without giving Hawk. P. C. 
the Defendant a Note of the particular Matters which he intends to prove 4. 
againſt him; for otherwiſe it will be impoſſible to prepare a Defence againſt 


ſo general and uncertain a Charge, which may be proved by ſuch a Mul- 
tiplicity of different Inſtances, | | 


ne Ing 


(c) How puniſhed. 
F they are common Perſons, the uſual Puniſhment is by Fine and Im- Hut. 104. 


priſonment, and alſo by binding them to their good Behaviour; but if Hawk, P. C. 


are of any Profeſſion relating to the Law, they may be further puniſh- 244 Whe- 
ed by being diſabled to practice for the future. ther Juſtices 


| "V2 ; | of the Peace, 
as ſuch, have Cogniſance of Barratry, without any other Commiſſion, by Virtue of the 34 Ed. 3. 1. 


Lure ; and wide Hawk. P. C. 243, 244. Yelv. 46. 2 Rol. Rep. 151. and 2 Hawk. P. C. 40. 


Bazon 
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* 112. 


Baron and Frme. * 


(A) Cccbo ace entemen pusband and tutte; ard herein ” 
the Legaltty of the Wartiage, and Harrlage Contrada 
283, 

(B) Df the Power given the husband by Law over the per 
ſon of his Mike; and berein ol her Remedy koꝛ any Injury 
bone het by ban. 285. 

0 Df his Intereſt in her State and Pꝛoperty. 286. 


And herein, 


1. Of the Real Eſtate in ber Right. 286. 


2. Of her Chattels Real or Leaſehold Intereſts, 286. 


3. Of her Perſonal Eftate i in Poſſeſſion, and Choſes in Action. 
"a 


70 ( a) adler ot ! mn = 
vir 


(D) Ot the pus band 's Right to Things accruing to the 
Mike during Coverture. 290. 
[E) Of the Wife's Acts and Agreements befoze Parriage, 
in what Caſes revoked and made vold by the Marriage. 
291. 

(F) Qhere the Husband call be liable to the Wife's Debts 
contraXed befozxe Marriage; and herein of a Wife that is 
Executrix oz Adtntniftratrir. 292. 

(G) There che atone chall be puniched fo2 a Criminal Ok⸗ 
fence, and where the Þugband ſhall be anſwerable fo2 what 
(he does in a Civil Aﬀton, 294. 

(H) Ot her Contracts fo; Nercefſartes; and how far the Þuſ- 

band is bound: by ſuch Contrat#s. 295. 

(1) dat Ats vone by the husband o2 Wife atone, o2 Joſnt- 
ly with the Wife, will bind the Wife; and hereſn of her 
Agreement 02 Oiſagreement to ſuch Acts after the Death 
of the husband. 300. 

(K) There the Dusband and Mife muft join in bzinging Ac⸗ 

tions. 304. 

(L) There they muſt be ſolntiy ſued. 307. 
() Where a Wife Hall be conlidered as a Feme Sole. 408. 


What Right accrues to the Repreſentatives of cither. of them, 
on the Nifſolution of the Marriage, vide Head of Exeeutors 
and Adminiſtrators. 
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Baron and Feme. 
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*(A) who art eſteemed'Husbatid and Nutfe; page 253 
and herein of the Legality: of the Marriage 
and Marriage Contratss. 


ARRIAOGE is a Compact between à Man and a Woman 


for the Procreation and Education. of .Children, which is to Rel. Abr. 


continue during both their Lives ; it, may be celebrated in a 30 359+. 
private Houſe as well as in a Church; for it being an Ex- Perk. 10 
change of mutual Vows in the Preſence of GOD, if all other Circumſtances F. N. 


| B. 150. 
are complied with, it cannot be ſuppoſed that GOD is leſs. preſent at theſe Before the 
Marriages than thoſe made in the Church. RF ca | Time of 


* 212"! Pope' Inet 
the Third, there was no Solemnization of M in the Church; but the Man came to the Houſe 


where the Woman inhabited, and led her home to his own Houſe, which was all the Ceremony then uſed. 
Moor 170. per Goldingham, Doctor of the Civil Law, arguendo. 3 


The Age of Conſent to a Marriage in an Infant Male is (2) Fourteen, Co. Lit. 33, 
and in a Female Twelve; but they may marry before; and if they agree 78, 79. 
to it when they attain theſe Ages, the Marriage is good; but they can- 2 Init. 434. 
not diſagree before then; alſo if one of them be above the Age of Conſent, 3 — 89. 
| | . 0. 23. 
and the other under ſuch Age, the Party ſo above the Age may as well , Co. 43. 
diſagree as the other; for both muſt be bound or neither. ol. Abr. 
(a) Before this Age the Huſband may have "Treſpaſs 4. mulitre ab4uftz, Moor 741. ” And. 208. 
6 Co. 22. But if a Wife hath a Child before the Huſband attsins'the A 


Godolph. 484. What ſhall amount to a D 


of Fourteen, it is a Baſtard. 
Infants. 


ifagreement, wide Rol. Abr. 340, 341. Vid: Head of 


— 


— — 


FS 


* Who cites 7 Co. 42, 43. Kenn's Caſe, which wide. According to Blackflone, the Canon Law 
pays a greater Regard to the Conſtitution, than the 


Age of the Parties; for if they are habiles ad ma- 
trimonium, it is a good Marriage, whatever their Age may be, See his Com. 1 V. 436. | 


By the Statute 32 H. 8. cap. 38. it is enacted, ** That no Reſervation 


* or Prohibition (GOD's Law except) ſhall trouble or impeach any Mar- por the x: 
«* riage without the Levicical Degrees; and that no 


erſon, of what poſition of 
Eftats, Degree or Condition ſoever he be, ſhall be admitted to any of this Statute, 
cc 


the Spiritual Courts within the King's Realm, or any of his Grace's % Co. Lit. 
cc 


other Lands and Dominions, to any Proceſs, Plea or Allegation con- 1 ft. 68 a; 
* trary to the Statute,” N 


Via 25 H. 8. 


| X n | c. 22. 28H. 
8. c. 7. 28 H. 8. c. 16. Before which the Eccleſiaſtical Courts had the ſole Juriſdiction of Matri- 
monial Cauſes. Vide 13 Ed. 1. The Statute Circum/pede agatis. 


| | Hob. 181. Co. Lit. 235. 2 loſt. 
683, 684. Fide Vaugh. 214. But if a Man marries his Couſin within the Degrees, or his Mother or 
Siſter, they continue 


uſband and Wife till a Sentence of Divorce be pronounced. Rol. Abr. 340, 
357. | ONT NY 5 | 


In a Prohibition to the Conſiſtory Court of York, for proceeding againſt Harriſon & 
a Perſon for Inceſt, who married the Relict and Widow of his Great Uncle, C verſus 
it was agreed by all the Judges at Serjeants-Inn, that the Prohibition ſhould 5 22 
ſtand; and the following Points were reſolved: Eirſt, That by the Statute — * 
32 H. 8. cap. 38. no Matriage without the Levitical Degrees are unlawful, 8. "oben 
upon the Account of Conſanguinity nor Affinity, nor for that Reaſon can 

be proceeded againſt by the Eccleſiaſtical Court; and though' the Words of 


the Statute are, That no Probibition. (GOD's Law except) ſtall imteach 


3 N yet the Reſervation for GOD's Law was not intended to 
0 I. . 
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(a) Allo a Eccleſiæ. 
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leave Marriages at large to the Determination of the Eccleſiaſtical Courts, 
as they were before; for then the Levitical rees need never have been 
ſpoken of, and — indeed back =o * py — — ho 
tion ; the proper Meaning rhe: of t $ s Lars; ewcept 
muſt be this, that the Note did not intend to reſtrain the Keele 
Courts from Divorces upon other Accounts; as the Account of In- 
ſufficiency, Adultery, Precontract, c. ſo that the Lawfulneſs of Marriage 
is hereby determined, but not as to other Cauſes. Secondly, That this 
* Page 284 * Martiage with the Great Uncle's Wife was a Marriage without the Li- 
| rical Degrees, and therefore lawfol. 21104 B\ 7 
Rol. Abr. Marriage is to be ſolemhized in Fatit Ecclefie, and therefore a private 
357» Conttact, without the Prieſt's Blefling, will make no Marriage. _ 
Moor 109- - 4. and B. being Sabbatarians, were married by one in their own Way, 
pl. 2. 457 who uſed the Form of the Common Prayer, except the Ring, but was a 
Salk, 119. mere Layman ; the Wife dying, the Huſband took out Admmiftrarion'to 
pl. 14. her; bur upon the Application of her Siſter, che Leiters of Adminiſtration 
87 and were repealed, and the Sentence of Repeal affirmed by the Delegates; for 
Vide 2 Salk. the Huſband demanding a Right due to him as Huſband, muſt bring him- 
438. pl. 3. ſelf within the Rules preſcribed by that Juriſdiction to whom he applies; 
ſeems cent. alſo the conſtant Form of Pleading Marriage is, that it was per Pre/oyterum 
ſacris ordinibus conſtittum; and an Act of Parliament was made confirming 
the Marriages contracted during the Uſurpation. | 
Moor 169. If A. contracts himſelf to g. and after marries C. and B. ſues A. upon 
4 Co. 9. this Contract in the Spiritual Court, and there Schtence js given that A. 
S. C. ſhall marry and cohabit with B. which he does accordingly, they are Baron 
Sid. 13-5. C. and Feme, without any Divorce between A. and C. for the Marriage of A. 


— by and CG. was a mere Nullity. 0 


91 


a Woman maketh a Contract ef Matrimony. with J. S. and then marrieth with J. D. who is ed of 
Lands and dieth, ſhe ſhall have Dower of his Lands; becauſe ſuch Marriage was not void, but voidable 


only by Reaſon of the Precontract. Moor 226, Perk. 34. 
7 | | 
A. contracts per verba de prafſenti with B. and hath Iſſue by her, and after 


But as to the marries C. in Facie Ecilafie, B. recovers A. for her Huſband, by Sentence 


Loyalty of : 4 a . 
5 5.46 to Of the Ordinary, and for not performing the Sentence A. is excommunicat- 


intitle a Wo- ed, and after infeoffs D. and then marries B. in Facie Ecclefie, and dies, 
man toDow- and ſhe brought Dower agaitift D. and recovered, becauſe the Feoffment 
* * was per Fraudem, between the Sentence and ſolemn Marriage; but this was 
_ — reverſed coram Rege & concilio, quia predif” A. non fuit ſeiſitus during the 
upon an Iſſue Eſpouſals between him and B. y | A 


Ne unques 


ac couple in loyal Matrimonie, wide Bro. 54. Co. Lit. 33. a. Dyer 313. 9 Co. 19. Cro. Car. 35 f. 


And note, that neither the Contract nor the Sentence makes a complete Marriage. 


Swinb. of A Contract per verba de praeſentt ; as I marry Jou, you and ] are Man 
* * and Wife, &c. is by the Civil Law eſteemed ipſum matrimonium; for ſuch 
2439 Contracts the (a) Spiritual Courts will compel them to celebrate in Facie 


— 


Marriage in | . 

Fact n is held good in the Temporal Courts; but when the Validity of the Marriage ſhall 
be tried in the Spiritual Courts, and not by Verdict, wide Tit. Baftardy. In Debt on a Bond, the De- 
fendant pleaded Ne ungues accouple in loyal Matrimony; Plaintiff demurred, and had Judgment ; for it 
alters the Trial; for inſtead of trying per pais, it puts the Trial on a Certificate from the Ordinary. 
Secondly, It admits a Marriage, but denies'the Legality of it; whereas a Marriage de f-& is ſufficient, 
and whether loyal or not loyal, is no Ways material. 2 Salk. 437. pl. 2. So in an Aﬀault and But- 
tery by Baron and Feme, the Defendant pleaded Ne wnques accouple in loyal Matrimony ; and, on De- 
murrer, the Plea was held naught. Comb. 473. So in Treſpaſs for taking his Wife, and 4he like 
Plea, which was held naught. Comb. 131. t | GY : 


— Rs 


Y n 


1 The Term loyal Marriage, afed in this Page, fignifies ligal Marriage. | my 
4 A Cons 


Baron andKane. 
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A Conrad 9 E TUFF the 
Spiritual Court (a) ; but ſuch Contract either Parry may releaſe; allo if; vi 


ther Party Marty other Perſon, the 7 n n ke „F 286 
medy z for ſuch ſecond Marriage diſſylyes the Con, „ l detkl For 


Words Which 
make Contract in Preſenti, or in Futuro, wide Swinb. .. 10. and 11. , Bat in Gals ” the 1 


Ih C. den 2 en Har ud Va N. Sag f feu h . prom 


ion ag ainſt Huſband and 1 55 An eb. eo: 
dant's Wife whilk Sole, and that ſhe the ſame Time 8 take Fler ſy her 7. 


averred that he tendered himſelf, and that ſhe refuſed, " It was objected, that Marriage was no Ad- 
vancement to a Man, though it was to a Woman; alſo that no Time was laid when this Agreement was 
to be executed 3 but the Court over-ruled both the Objeckions. "Carth, 267; Harriſon ver. Cage & 
Us", Salk, 24. my & * ot Raym. 386. 12 Mod, 214. 5 Mod. 411. 6 Mod: 155. Vide 


2 Salk. y —. 2. 4 a Man, and bod, Infant at the of fiftgen, promiſe to intermarry, 


ing her Taf; maintain ah 

Action pg a is a Contra which e nk at Wan Year — into, being for oy cel and 
2 it may be voidable as to her, yet 
act 


ao the Man, who 4 be preſumed to have 
with as much Caution 1 7 if he —F — ed wit Fork of full Age. Trin. 3 Geo. 2. adjudged 

between Holt and Ward. 2 Stra. 850, 937. Barnard K. B. 209. Fitzgib. 175. Note; By the Statute 
ol Fraud: and Perjuries, theſe Contract muſt be. reduced znzo Writing. Not neceſſary, Ld. Raym. 
987. Stra. 34. 2 Eq. Abr. 248. + 


(6) This Remedy is taken way by 26 Ges: . E. 33. 1. 13. 


m MF oe 4 f CO | * * 1 leer Aa 


LEE Aa —_— 
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+ It is every Day's Practice, to bring OO and recover Damages, on parol Promiſes to 
marry. 


If a Man takes 4 S. to Wife, per Dureſs, home the Marri be Rol. Abr. * 
folemnized in Facie Ecrigſie, yet it is merely void; and they are not Baron on * : 

and Feme, becauſe there is try, Tae gry Nn i Extinct be « Marriage |, - 1 

without Conſent. | Kew, 52. 


' Dyer 14. Fi. av. 26. Ka. Ab 1. Sid, 65. Oro. Car. 488, 451. 
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(B) Df the Power given the Hugbaud by Law, 
over the Perſon of his Mie; and herein 


= ber Remedy for any Injury done her by 
im. 


Tos Husband hath 6 Law Power nad Doniiion over his Wife, 60 (4 | Crom 1 
may keep her by Force within the Bounds of Duty, and may (i) beat 136. 
her, but not in a violent or cruel Manner; for in ſuch Caſe, or if he but F. N. B. 80. 
threaten to beat her outragioufly, or uſe her barbarouſly, ſhe may (c) bind _ * 2 

him to the Peace, by rd out a Writ of Sugplicavit out of Chancery, or 8 
| id. 113, 
may apply to the En Court for a Divorce propier ſevitiom. 1156. 
| | (e) Dalt. 


<. 68. Lamb. 78 Crom. 133- See Sera, 478- 8 Mod. 22. 


* The Huſband may give his Wife moderate Correction. Black. Com. 1 V, Bot d this Power 
1s confined within reaſonable Bounds : He is prohibited from aling any — 2 


But a Wife ca cannot, either by herſelf or her proc bien Any, bring a Homine Preced. in 
Replegiando againſt her Husband; for he has by Law a Right to the Cuſtody Chan. 492. 
ol her, and may, if he think fit, confine her, but he. muſt not impriſon ?“ Carjacs 
her; if he does, it will be a good Cauſe for her to apply to the Spiritual 
Court for a Divorce propter ſevitian ; and the Nature and Proceedings in 
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© Baron and Tem. 


\ * . * 


the Writ De bomine R. men that! it cannot be maintained by * 

et — her = h * 2 1 = 

| ſeparat Arti in ſideration oney the 

_—_ Rep. fiat wit ads from _ cannot be ſeiſed 4 by him, or 2 to 
ve with him. | 


1 In Caſes of unreaſonable or improper cenie the e n es- Wit on — 
Corpus, Ld. Ferrers's Caſe, 1 Bur. 634, Cc. 


Ys 


*Page 286 (C) Of his Intereſt in her Eftate and bo 
perty: And herein, 


1. Of the Real Eſtate in ber Right. | 
2. Of her Chattels Real, or Leaſchold Intereſts. 
3. Of her Perſonal Eſtate in Poſſeſſion, and Choſes i in Actiom. 


1, Of the Real Eſtate in hi Right. 


2 42. ROM the Time of the e the Law * * upon the Huſ- 
1 band and Wife but as one Perſon, and therefore allows of b but one Will 
Rol. Abr. between them, which is placed in the Huſband, as the fitteſt and ableſt to 


347. provide for, and govern the Family; and for this Reaſon the Law gives 
the Huſband an abſolute Power of diſpoſing of her Perſonal Property, no 
Act of hers being of any Force to affect or transfer that which by the In- 
termarriage ſhe has reſigned to the Huſband ; but the Freehold and Inhe- 
ritance of the Wife is ſubject to other Rules and Regulations; for the 
Husband by the Marriage does not become abſolute Proprietor of the Inhe- 
ritance, but as the Governor of the Family is ſo far Maſter of it as to re- 
ceive the Profits of it during her Life, but has no Power to make an abſo- 
lute Sale of it without her Conſent. 

@o. Lit. 35 1. If a Man marries a Woman ſeiſed in Fee, he gains a Freehold in Right 


a. of his Wife. 
Where the 
Huſband or Wife are attainted, and the Lord by Eſcheat ſhall enter, or the King have the Pernancy of 


the Profits, and how far ſuch Freehold will work a Remitter to the Huſband, wide Title Courteſy of 
England. 


2. Of her Chattels "PE or Leaſehold Intereſts. 


7 H. 6. 1. b. The Marriage is a Gift in Law to the Hb of all the Wife's Chattels 
Bro. 24. Real, as a Term for Years in Right of the Wife; ſo of Eſtates by Statute- 
Co. Lit. 46, Merchant, Statute - Staple, Elegit, &c. and of theſe he may alone diſpoſe, 
35 forfeit, or they may be extended for his Debts; but if he makes no Diſpo- 
| (a) The Huf. ſition of them in his Life-time, they (a) ſurvive to the Wife, and therefore : 

band is only he cannot deviſe them. 


ſſeſſed of a ! 
erm in her Right, and the Term or legal Intereſt continues in her. 7 H. 6. 2. Rol. Abr. 342. 


Co, Lit, 351- 


2 Rol. Abr. If a Woman Leſſee for Years takes Husband, and he after purchaſes a 
495» new Leaſe to them both for their Lives, of the ſame Lands, this is a 
Surrender in Law of the firſt Term, and ſhall bind the Wife, becauſe it 


amounts 


amounts to an 
to make. 
If the Husband 
Wife, makes a Leaſe of thoſe Lands for rwenty 
Death, this is good, | and ſhall bind the Wife, becauſe the Term being but 
a Chattel, he had Power to diſpoſe of it wholly, and by Conſequence may 
diſpoſe of any leſſer Intereſt t t as he thinks fit; and this being a 
* preſent Diſpoſition, which he cannot revoke, binds the Intereſt of the * Page 287 
Lands immediately, though it takes not Effect in Poſſeſſion till after his 
Death; and therefore this differs from a Deviſe of ſuch Term, or any Poph. 5, 97, 
Part thereof, by the Huſband, by his Will; for that not taking Effect, 45. 
nor binding the Iatereſt at all till after his Death, comes too late to pre- n. 
vent the Operation of. Law, which at the Inſtant of Death immediately 8 28 
eaſts „ open the Wife ſurviving, and fo defeats and deſtroys the Opers 5 
ion of the Deviſe; but as to the Reſidue of the Term, w the Plowd. 418. 
Huſband makes no Diſpoſition in his Life-time, the Wife, if the ſurvives, Oro. Elis. 33. 
will be intitled to it; becauſe as to that the Law is left to take Place, as it 13 
would have done for the Whole, if he had not prevented it by fuch his - opal 
Diſpoſition of Part; but if the Huſband had granted away the whole Term Bro. Tit. 
upon Condition, and died, though the Condition were afterwards broken, Cbarge 111. 
and his Executors entred for Breach thereof, yet would the Wife be for CD. 27s 
ever barred to claim any Intereſt in the ſaid Term, becauſe there was a 1 — 
total Diſpoſition thereof by the Huſband in his Life- time, and the Breach r 144. 28 
Non - performance of the Condition was perfectly contingent and uncertain z Geb. 279. 
beſides that, the Breach of the Condition happened not till after his Death, eb. 299. 
and ſo the Diſpoſition continued perfect and uninterrupted during his Life ; + cop ” 
for if the Condition had been broken during his Life, and he himſelf had appear by 
entred for Breach thereof, it might be a great Queſtion if the Wife ſur- Al the above 
viving ſhould not have the Term after his Death, becauſe by his Re-entry cited Books, 
for the Condition broken, he is reſtored to the whole Term in Stat quo N 
and then being poſſeſſed of it in Right of his Wife, as he was before ir — 2 
ſeems but reaſonable the Wife ſhould have it, if ſhe ſurvives the Huſband of Part of the 
as ſhe would have had if no ſuch Diſpoſition had been made, ſince that Wife's Term, 
Diſpoſition is now defeated and gone: Alſo ſuch Term, whereof the Huſ- m_—_—_ 
band is poſſeſſed in Right of his Wite, may be extended for the Debts, or — hi 
forfeited for the Crimes of the Huſband, for theſe are legal Diſpoſitions Executors ” 
thereof, which (hall bind the Wife; but if the Huſband ſhould grant a Pall have the 
Renr, Common, Sc. out of ſuch Term, and die, this would not bind the 23 
Wife ſurviving, becauſe the Term or Poſſeſſion itſelf being left to come — 1 85 
intire to the Wife, all intermediate Charges or Grants thereout by the Huſ- bach the Re- 
band determine with hs Death; for the Title of the Wife to ſuch Term verſion, be- 
has Relation to the Timeof their Intermarriage, and ſo is paramount to all aße nt Par- 
collateral Charges or Grants made thereout by the Huſband after ; but a + 4 te 
Grant by the Huſband of the Herbage or Velture of ſuch Land which he - v6, ra Fug 
held in Right of his Wife for Years, will be void after his Death, becauſe not incident 
* = +6 wn * _ itſelf, and not collateral to it. ; 2 the Rever- 
the Husban and Wife be evicted of a Term which he in Ri . | 
of his Wife, and the Husband brings an Ejectment in * n 2 * 
and hath Judgment to recover, this makes an Alteration in the Term, and 345. ; 
veſts it in the Husbend; becauſe not making his Wife a Party to the 
2 0 takes the wu 8 to be done to himſelf, and conſe- 
vently if he recovers, it muſt be by Vir | 
= 0 14 ä y Virtue of that N. whereof he was 
If a Term for Years be granted to a Feme Covert an ? 
Feme Sole and another are Jointenants of a Term A Co. Li. = 
takes Husband, yet in both Caſes the Jointenancy Kill continues; for the n, 
Marriage makes no Severance or Alteration of it, but gives the Husband 
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the ſame Power his Wite had before, by an actual Diſpoſition of ber Moisty 

to break the Jointenancy, and bind his Wife's Intereſt therein; but.withour 

ſuch Diſpoſition the Jointenancy continues; and if the Husband dies, the 

Whole ſhall go accordingly; fo if ſuch Jointrnants are ouſted of the Tarm, 

the Wife ſhall join with the Husband and the other Jointenant in Ejiect. 

ment, and the Wife ſhall have Judgment to recover as well as the Husband 

| and if in fuch Caſe, before any actual Difpoſitian made by the Husband, 
Page 288 * his Wife die, the whole Ferm ſhall go to the furviving Jointenant, and 
no Part thereof to the Husband ; becauſe, though the Husband, if he ſux- 

vives, is by Law to have all Chattels Real and Perſonal of his Wife's, and 

this Term was a Chattel Real, yet the Title of the orher Jointenant, to 

have the Whole by Survivorſhip, coming at the fame Inſtant, and being 

| the Elder Title, hall prevail againſt the Husband. 19's 
Cro. Elix. A Leaſe was made to the Husband and Wife for Years, they enter, and 
912: Dewn- the Leſſor afterwards enfeoffs the Husband, who dies ſeiſed, the Wife ſur- 
ing and Sy. vives and claims the Term; and betwixt her and the Heir of the Husband 
-— Fs ks the Diſput was, Whether the Term was extinguiſhed ; and per tolam 
Barogin and Curiam, by Acceptance of the Feoffment the Husband hath ſurtendred the 
Sal., or Term, and then it is extinguiſhed, and the Wife barred of any Title there- 
Fine, if the to, but they held that it would have been otherwiſe, if the Conveyance had 
Term in this been to the Husbaid by Bargain and Sale inrolled, or by Fine z for theſe 
pen be ſor. meddle not with the Poſſeſſion, but only carry ſuch Intereſt as the Rever- 
rendered, be- fioner had in him, and then the Husband might have the Term in Right of 
caule the his Wife, and the Inheritance in his own Right; but by the Feoffment he 
1 admits the Leſſor to have Power to come upon the Poſſeſſion to make 
made after Livery; which, if the Term ſhould ftand in his Way, he could not do; 


Marriage, x 

— . and therefore ſuch Admittance amounts to a Surrender thereof. 
are no Moie- | | 
ties betwevn Husband and Wife, the Husband cannot be ſaid to be paſſeſſed thereof in ber Right, 
more than in his own, but both are poſſeſſed by Intireties ; therefore it ſhould ſeem in that Caſe like- 
wiſe that the Term would be merged. * | 


'* See however the next Cale, 

Mo. pl. 304- A Husband poflefied of a Term for Years in Right of his Wife, with 
Remainder to himſelf in Fee, by Deed inrolled bargains and ſells the Land 
for Money, and dies, and his Wife enters, claiming the Reſidue of the 
Term ; and the Opinion of the Book ſeems to be, that her Claim was 
good; for though a Feoffment, in fuch Caſe, by the Husband would have 
paſſed the Term which he had in Right of his Wife by Way of Union and 
Extinguiſhment, yet by Bargain and Sale nothing paſſes a Uſe, and by 
Creation and Grant of the Uſe, the Term which he had in Jure Uxoris 
ſhall not paſs; ſo that this being no Diſpoſition of the legal Intereſt of the 
Term, but only of a Uſe, (which, in reſpe& of his Inheritance in Remainder, 
he might well create) this was good as to the Term during the Life of the 
Husband only, and then the Wite after his Death ſhall have the Leaſe diſ- 
charged of it; as if the Husband had granted a Rent, Sc. out of the Wife's 
Term; but if there had been the Words graut, affign, or any other Word 
which would have paſſed the legal Intereſt of the Term, this would have 
barred the Wife ; but the Words bargain and ſell, by 27 H. 8. c. 16. could 
have no Operation to raiſe an Uſe, which ſhall be executed in Poſſeſſion, but 
only out of the Reverſion, whereof the Husband was ſeiſed, as the Statute 
ſpeaks; and therefore this being a Term in Groſs, whereof the Husband 
was not ſeiſed, but only poſſeſſed, the Bargain and Sale paſſed only an Uſe 
thereof at Common Law, and not by Virtue of that Statute, and then not 
being executed in Poſſeſſion, the Uſe at Common Law, which was collate- 
ral to the Land, fell off with the Death of the Husband, who created it, as 
other collateral Charges of his would do, and by Conſequence the Wife's 

1 | Title 
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Title to the . of the Term continues good; but if the Hosbane had” 
been poſſeſſed of ſuch Term in Groſs in his own Right, without an Inherit- 


in him, and had made a Batgain and Sale thereof, though this wbuld - 0 
not hare be been executed by the due rohen for th e eaſo a 8 | | 


{it büld have palled 4 Uſe at Common Law, which would 
have 8 im Truſtee in Equity for the Bargainee. 


If a Man marries a Woman who has a Term for Years ſettled on her . 
in Truſt, re os this Trot) 1s "if: the For this wide 


Intereſt was in her. Rl; Abr 
343. Lane $4, 55. Chan. o. 205. COLD un e 10. Ar. * 5 
3 of her Perſonal bun in Poſition, and Choſes i Action. 


All the Perſonal Eſtate; as Money, G71 Cattle, ene Purditure Dog. Stad. 


Page a 89 


Sc. that were the . (6), P. d in the P fe Top of e Wife at he _ nl ** 
Time of the Marriage, ar 551 Fete ſted'jn ide Naben 80 d that $1. 
he may make any Ditpoſiripn in his Life-rirze, without Her One, or may het” 

by Will deviſe them, Fand they ſhall without any ſu polition | Chareels per- 

the Executors or 123 of the Husbahd, N th 5 che Vie 8 4 
though ſhe furvive him. : 50 . - 


Ka Or Gu Ging in . ont 8 wo my Huoba To. Li Alſo N Pg 
fli rſona ot bags os he Mar to band es A * bare 
2 Ss; 0 70 if the 15 hy and 7 5 wag the e SH muff be 8 


brought againſt 
both Husband and Wife. Co. Lit. 351. The Civil, or ſcarce any Law, gives ſo great a Power tothe 


Huodand over the Eſtate af ay Wag as the Common Law docs. Sid. 121. by three Judges age. mn 


But Choſes in Action, as Debts que to the Wife by Obligdtion, Gr. 


which are to be demanded by Action, though they are likewiſe ſo far — . 1. 
veſted in the Husband, that he may reduce them into Poſſeſſion; yet if he But where the 


dies before any Alteration made by him, they ſhall go to his Wife, nor Goods of 2 


ſhall they, without ſuch Alteration, ſurvive to the Husband upon the Feme Sole are 
Death o the Wife, or he have any Right to _— but as he 1 1s intitled as = in cheP ofſeſſi- 


(b) Adminiſtrator to bis Wife. 5 by 14 — 


t, 
the marries, the Property which continued in the Wife i is veſted in the Husband; and he 1 * — 
his Wife, may bring Detinue for them. ny 172. Keb. 641, Moor 25. pl. 85. Vent. 261. 2 


107. (% Adminiſtration of Right i is to be granted to the Husband. 3 2.3 fob Abr. 910. And —_— 


Statute 29 Car. 2. c. 3. ſ. 25. it is enacted, That the 2 of Diftributions ſhall not 3 to the E fate 
of Feme Coverts. | 


If a Feme Sole Qbligee marries, and the Husband makes a Letter of Rol. Abr. 
Attorney to J. S. to receive the Money, who receives 1 accordingly, and 342. 
the Feme dies, the Kiter ſhall have an Action of Account or the Golds 985 
Money ; for by the Receipt this was become a Thing in Poſſeſſion. n 

It a Legacy be deviſed to a Feme, who takes Husbang, and the Baron Gola. * 
makes a Letter of Attorney to J. F. to receive the Legacy, and he receives Rol. Abr. 
it accordingly, this, by his Receipt, is b come the Chattel of the Husband. 342. 

So if the Baron and Feme had made a Letter of Attorney to 7. S. to 3 
receive the Legacy, and he had received't it accordingly, by thisReceipt this Rol. . 
ceaſes to be a Thing in Action, and is become a Thing in Poſſeſſion; and 0 350. 
the Husband or his Executor, after the Death of the Feme, may have an . 159, 


Account upon this Receipt againſt 7. 8. * 


* Or, an Action for Money had and received, which is more eligible. 
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ee (D). Of the Husband's Right to Things ac- 
| erving to the Wife during Coverture.- 


; | » 2 FONG 4 iY k 13 34 7, 
8 Uſband and Wife ate conſidered as one Perſon in Law, and to have 
Carth. 1 but one Will between them, which is ſeated in the Husband, as the 
Where they. Head and Governor of the Family; and therefore the Law gives him the 
cannot take ſame Right over any Real Eſtate accruing to the Wife during Coverture, 
by 33 as if ſhe were ſeiſed of it before Marriage; ſo of Chattels Real accruing to 
Conn” the Wife, and an abſolute Power over any Perſonal Eſtate or Intereſt ac- 


— iz cruing to the Wife by Gift, Deviſe, or her Labour. 


Common. TE P * ; 83 

Indebitatus ¶ſumꝑſit was brought by Husband and Wife againſt the De- 
Carth. 251. fendant, in which they declared, that he was indebted to them in ſuch a 
u © Sum of Money for Periwig-makers Work done by the Wife, + ad Damnum 
2140 156. ipſorum ; and on Demurrer Judgment was given againſt the Plaintiffs; for 
4 " this being a general Indebitatus Aſumpfit implied by Law, the Law will not 
Buckley (a) imply any Promiſe made the Wife, for ſhe is a Servant to the Huſ- 
33 — band, who is at all the Charges in furniſhing Hair, Cc. and therefore the 
Seil Indebi- Law implies that the Promiſe was made to him only, for Breach of which 


tara, Afſump- he alone ought to have ſued. 


* = * P = 
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» 


Co. Lit. 351. 


brought on an expreſs Promiſe made the Wife, it ſeems it would be good, though they had both joined. 
Vide Cro. Eliz. 61, 96. Cro. Jac. 77. .Cro. Car. 439. 2 Sid. 128, See poſt 305. 


+ This was Work done by the Wife, after Marriage, therefore, for the Rcaſons aſſigned, the Husband 
alone ought to have ſued. | | a 3 


Salk. 115. pl. If a Feme Covert ſues a Woman in the Spiritual Court for Adultery with 
4+ her Husband, and obtains a Sentence againſt her, and Coſts, the Husband 
Ld. Raym. may releaſe theſe Coſts, for the Marriage continues, and whatever accrues 
Zea. 39 1. to the Wife during Coverture belongs to the Husband: Per Holt Ch. Juſt. 


5 Mod. 69. on a Motion for a Prohibition. 
Chamberlain 
and the Wife of Colonel Hew/on. 


Rol. Rep. But if the Husband and Wife be divorced a menſa & tbore,. and the 
426. Wife has ber Alimony, and ſues for Defamation or other Injury, and 
3 Bulſt. 264. there has Coſts, and the Husband releaſes them, this ſhall not bar the 
Rol. Abr. Wife, for theſe Coſts come in Lieu of what ſhe hath ſpent out of her 
4 4 Abr. Alimony, which is a ſeparate Maintenance, and not in the Power of her 
293. Husband. | 

Salk. 115. pl. A Legacy was given to a Feme Covert, who lived (5) ſeparate from 
Vein. 261. ber Husband, and the Executor paid it to the Feme, and took her Receipt 
Decreed in for it; yet on a Bill brought by the Husband againſt the Executor, he was 


Chancery. decreed to pay it over again, with Intereſt. 

(6) 2. It ſuch 

Separation had been by Agreement, and the Agreement and a ſeparate Maintenance decreed in Chan- 
cery ? If Husband and Wife are divorced à men/a & thoro, and a Legacy is left to her, the Husband 
may releaſe it. Rol. Abr. 343. 2 Rol. Abr. 301. Moor 665. Cro. Eliz. * Noy 45. Rol. 
Rep. 4%. 3 Bulſt. 264, Moor 683. Salk. 115. pl. 4. But a Man may by Deed or Will give any 
Thing iv Truſt for the ſeparate Uſe of a Feme Covert ; and this ſhall be out of the Power of the Huſ- 
band. 2 Vern. 659. f 


— — ——— 4 


t If Articles of Separation are executed between Husband and Wife, and it is intended ſhe ſhall en- 
joy Legacies vc Giits, c, or given her, by her Friends, Sc. a Truſtee for the Wife, ſhould be joined 
in the Articles, Power hond be given him to receive and retain, for her Benefit, and a Covenant from 
the Husband ſhould be :inicrted, that he will not releaſe, or receive or impede the Truſtee ig the 
Receipt, and the Wife in the Eggozment of ſuch Legacies or Gifts, Oc. 

— — (E) Df 
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Baron and 


Feme, 


—_— * A. 


(E) Of the Wife's Acts and Agreements be- p Prat 
foze Marriage, in what'Caſes revoked and 
made void by the Marriage. ren d a. 


Y the Marriage the Husband and Wife become one Perſon in Law, 4 Co. 6 
and therefore ſuch an Union works an Extinguiſhment or Revocation 5 C. 1. 
of ſeveral Acts done by her before the Marriage z and this not only for the G T 
Benefit of the Husband, but likewiſe of the Wife, . who, if ſhe were al- Het. $5 ; 
lowed at her Pleaſure to reſcind and break. through, or confirm ſeveral Acts, Cro. Car 


. 
* 


might be ſo far influenced by her Husband, as to do Things greatly to her 30. 
Diſadvantage. | | | „0 
But in Things which would be manifeſtly to the Prejudice of both Huſ- 5Co.0. 
band and Wife, the Law does not make her Acts void; and therefore it a 3 1 
Feme Sole makes a Leaſe at Will, or is Leſſee at Will, and afterwards e. | 
marries, the Marriage is no Determination of her Will, ſo as to make the 

Leaſe void; nor can ſhe herſelf without the Conſent of her Husband 
determine the Leaſe in either Caſe, Wee 5 | 

So where a Warrant of Attorney was given to confeſs a Judgment to a Salk. 117. 
Feme Sole; and the Court gave Leave, notwithſtanding the Marriage, to Pl. 9 
enter up Judgment, for that the Authority ſhall not be deemed co be re- 
voked or countermanded, becauſe it is for the Husband's Advantage; like 
a Grant of a Reverſion to a Feme Sole, who marries before Attorameat, 

et the Tenant may attorn afterwards ; otherwiſe if a Feme Sole gives a 
Warrant of Attorney, and marries, for that is to charge the Husband. 

But if a Feme Sole makes her Will, and deviſes her Land to F. S. and 4 Co. 60. 
afterwards marries him, and then dies, yet F. S. takes nothing by the For/e and 
Will, becauſe the Marriage was a Revocation of it; for as the Law will Hembling, 
not aKow a Woman under Coverture to make a Will, leſt ſhe ſhould be in- 
fluenced by her Husband in the Diſpoſition of her Eſtate; ſo for the 
ſame Reaſon Wills made by a Feme Sole are revoked by the Mar- 
riage, leſt ſhe ſhould be influenced by her Husband (if it continued 
after the Coverture) to revoke it, or let it ſtand, as it beſt anſwered his 
Intereſt, | | 
If A. on the one Part, and B. and C. a Feme Sole on the other Part, Rol. Abr. 
ſubmit themſelves to the Award of J. N. and after C. takes J. S. to Huſ- 332. Ruled 
band, and after the Arbitrator, before any Notice of the Marriage, makes DELL 
an Award that B. and C. ſhall pay 30 J. to A. yet this ſhall not bind J. S. hie and 
and C. his Wife, nor B. for the Submiſſion by the Marriage of C. is re- Gifard. 
voked as to B. alſo, and this without any Notice. #5 
Al. entred into a Bond with his intended Wife, conditioned to leave Salk 
her at his Death 1000 J. if ſhe ſurvived him, &c. A. died Inteſtate, and Ga 5 
the Wife took out Adminiſtration to him; in an Action of Debt brought > ah 242. | 

againſt her as Adminiſtratrix for Rent incurred due in the Life-time of Carth. 5141. 
her Husband, ſhe pleaded this Bond, and that 2507. only came to her *; © 
Hands, which ſhe retains in Part of Satisfaction, and that ſhe had not Aſſets LL 5 
ultra; on Demurrer the whole Court agreed, That Contracts and Debts in $15: hat 
Ld. Raym. 515. Lil. Ent. 214. 2 Vern. 480. Chan. Pre, 237. Where it is did, Tha? a 
Writ of Error was brought in the Exchequer Chamber, but the Plaintiff in Error, perceiving the Court 
inclined to affirm the Judgment, did not proceed. Note; By the Caſes on this Head, in which there are 
Variety af Opinions, the better Opinion ſeems to be, that ſuch a Bond is extinguiſhed ; but if the 
Husband had entered into a Bond with a Stranger, conditioned to leave the Wife ſo much, it would 
be good; alſo a Promiſe or Covenant with the intended Wife is good, not being a Debt in pre/enti. 


Jenk. Rep. 166, 221. Rol. Abr. 343. 2 Rol. Abr. 407. Hob. 216, 227. Hutt. 17, 18. Noy 26. 
Cro, Jac. 571. Palm. 99. 2 Rol. Rep. 162. 2 Sid. 58. Lit. Rep. 32. Hetl. 122. 
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præſenti, alſo ſuch as were contingent, and might happen during the Cover- 
ture, were extinguiſhed. by the Marriage; but two Judges in this Caſe, 
* Page 292 * againſt Holt Ch. Jult. he 7 Fhat this Bond with a Condition, was like a 
Promiſe or Covenant befvie Marriage, to leave the Wife ſo much (which 
were agreed to be good), and being to be paid in futuro, was not extin- 
guiſhed by the Marriage, but was in Cuftodia Legis, to preferve a Right, 
and anſwer the Intention of the Parties; but Holt held, That the Bond and 
Condition were diſtin, and that upon the Execution of the Bond there 
* See the was a Debt in prefenti, which was extinguiſbed by the Marriage; but the 
next Caſe. Defendant: had judgment... Non 4 
2 Cork. 496: A Man enters into a Bond to his intended Wife, conditioned to leave 
How far E. her 10007. the Husband mortgages his Eſtate, and died, not leaving Per- 
quity will. fonal- Aﬀets to diſcharge the Bond; and it was decreed in Equity, that 
ſupport ſuch | 1 m u: 
Contracts. though the Bond was void by Law, being extinguiſhed by the Marriagę, 
Vide Chan. yet it ſhould be made good in Equity; and that the Wife might redeem 
oo 1 and hold the Land till ſhe was ſatisfied her Debt. 8 


ern. . ; | I. 
2 — 343. 2 Vern, 290. Preced. in Chan. 237. | | — 
For this vid, Alſo Equity will ſet aſide the intended Wife's Contracts, though legally 
33 Rep. executed, when they appear to have been entered into with an Intent 90 
292 17. deceive and cheat the Husband, and are in Derogation of the Rights of 
Marriage; as where a Widow made a Deed af Settlement of het Eſtate, 
and married a ſecond Husband, who was not privy to ſuch Settlement; and 
it appearing to the Court that it was in Confidence of her having ſuch 
Eſtate that the Husband married her, the Court ſet aſide the Deed as fray- 
dulent ; ſo where the intended Wife, the Day before her Marriage, entered 
privately into a Recognizance to her Brother, and it was decreed to be de- 
livered up. RE” 

= K But = AM a Widow, before her Marriage with a ſecond Husband, aſ- 

rt — ſigned over the greateſt Part of her Eſtate ro Truſtees, in Truſt for Chil- 
dren by her former Husband; and though it was inſiſted that this was 
without the Privity of the Husband, and done with a Deſign to cheat him, 
yet the Court thought, that a Widow might thus provide for her Children 
before ſhe put herſelf under the Power of a Husband ; and it being proved 
that 8000 J. was thus ſettled, and that the Husband had ſuppreſſed the 


Deed, he was decreed to pay the whole Money, without directing any 
Account. 


F) TUhere the Husband ſhall be liable to the 
Mife's Debts contracted betoze Marriage; and 


herein of a Wife that is Executrix oz Admi⸗ 
ſtratrix. 


F. N. B. 265. HE Husband is liable to the Wife's Debts contracted before Marriage, 
4 H. 6. 22. whether he had any Portion with her or not; and this the Law pre- 


Moor 468 ſumes reaſonable, becauſe by the Marriage the Husband acquires an abſolute 
Rol. Abr. Intereſt in the Perſonal Eſtate of the Wife, and has the Receipt of the 
352. Rents and Profits of her real Eſtate during Coverture ; alſo whatever ac- 
3 Mod. 186. crues to her by her Labour, or otherwiſe, during the Coverture, belongs 

| to the Husband ; ſo that in Favour of Creditors, and that no Perſon's Act 


4 | ſhould 
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ſhould prejudice another, the Law makes the Husband liable to thoſe 
Debts with which be took her attached, _- wear! £7) 1 
e But if a Feme Sole indebted marries and dies, the Husband” ſhall not *Page293 
be changed, Gor they maſt be: fecovered in the Life-time of the Husbend. 10 H. 6. 
% _ 0 0 [ or | if 4 LI; | {4 20 H, 6. 22. Rol. Abr. 351. 


So though there be a Judgment in Debt againſt a eme Sole, and ſhe 
. . . . 3 Mod. 186. 
marries and dies, the Baron ſhall not be charged therewith, for he is not A....q 
a 7. greed per 
labje po her Pepe ee ne, A 
E unn „ ß Where a Feme 
Sole bought Goods, but did not pay for them, and tbe Goods came te her Husband's Hands, and the Cre- 
ditore, after her Death, bronght a Bill in Equity againſt the Husband, to which he demurred; but the De- 
murrer was over-ruled; my Lord Chancellor with Earneſtneſs, ſaying, he would change the Law in that 
Point. 1 Chan. Ca. 95. But 2; For where a Man married a Woman Trader, who fied, and at her Death 
was indebted to ſeveral Perſons for Wares which ſhe had 1 by them, and which were by her in Specie 
at the Time of her Death, and came to the Hands of her Husband ; on a Bill brought againſt him, that 
he may either pay for thoſe Goods, or let the Perſon have them again; it was held, chit he may plead 
that he is neither Executor nor Adminiſtrator to his Wife, and therefore not liable to her Debts, and 
that all her Goods belong to him by Law. Abr. Ca. Eq. 60. 35). 70.7 | 
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— — 


th. ut. * 1 3 


$ Sed gu. As the Goods came to his Hands? 


If Baron and Feme are ſued on the Wife's Bond, entered into by the Sid, 337- 
Feme before Marriage, and Judgment is had thereupon, and the Wife dies * if Huſ- 
before Execution, yet the Husband is liable, for the Judgment has altered ift zu . 
the Debt. | | covered in 


| | | Right of the 
Wife, and had Judgment, the Husband might ſue out Execution after the Death of the Wife. Cro. Car. 


208, Sid. 337. Salk. 116. pl. 7. Carth. 415. 2 Ld. Raym. 1050, 


If there be Judgment in Debt upon a Bond againſt a Feme Sole, and Carth. 30. 
ſhe marries, and after upon two Sci. fa. againſt the Baron and Feme, and obey and 
Nibils returned, Judgment is thereupon had againſt the Baron and Feme, 5 186 
and fo it it reſts for a Year and a Day, and then the Wife dies, a Scire facias 8. C. 
will lie againſt the Baron, to ſhzw Cauſe why Execution ſhould not go Ld. Raym, 
againſt him upon the firſt Judgment, for the Award of Execution was b. 1050. 


ſolute againſt the Baron and Feme, and fo it, became his Debt, whereas TW 396, 
before, it was only the Debt of the Wife. | | 118, 


249. 
| | .+ Gt. Pre. 63» 
118, 2 328, 502. 8 Mod. 200, 342. 10 Mod. 161, Cc. 246. 10 Mod. 169. 12 Mod. 246, 345. 
383, Gilb. 1 Rep. 70, 98, 145. Fitzgib. 149, 205. Will. Rep. 249, 253, 466, 469. 2 Will. Rep. 
496. 3 Will. Rep. 200, 409, 412: Comyns 31. pl. 21. 725. pl. 280. Caf. Temp. Talb. 143, 168, 


171. Stra. 229, 576. 2 Stra. 726, 1094. Andr. 242. 1 Stra. 1272. Salk. 116. pl. 7. Carth. 
415. S. C. cited, and allowed to be Law. 


If a Man marries an Adminiſtratrix to a former Husband, who in her 
Widowhood waſted the Aſſets of her Inteſtate, the Husband is liable to Cro. Car. 


the Debts of the Inteſtate, during the Life of the Wife ; and this ſhall be on Ris Oh 
deemed a Devaſtavit in him. | - "pe F x 


. Head of Exe- 
eutors and Adminiſtrators, and Rol. Abr. 351. Moor 761. Cro. Car. 208, 227, 458. Sid. 337. Note, 


That in Equity the Creditors of the firſt Husband may follow the Aſſets in the Hands of a ſecond Huſ- 
band, although the Wife be dead. Chan. Ca. 80. Vern. zog. 2 Vern, 61, 118. 4. married an 
Adminiſtratrix to her former Husband, to a Share of whoſe Perſonal Eſtate the Plaintiff was intitled ; 
the Adminiſtratrix was likewiſe intitled to a third; and before her ſecond Marriage had waſted great 
Part of the Eſtate, and then died ; and a Bill was brought againſt her Husband, to have an Account of 
the Eſtate, and a Satisfaction for his Share; an Account was decreed to be taken of what Eſtate had 
come to the Hands of the Adminiſtratrix before her ſecond Marriage, and the Plaintiff to have Satiſ- 
faction againſt the Defendant abſolutely for ſo much as came to his, or his Wife's Hands after Marriage, 
and for what came to her Hands before her ſecond Marriage, to have Satisfaction againſt the Defen- 
dant, fo far as he had any Eſtate of his Wife's. 1 Abr. Ca. Eq. 60, 61. 
(G) Where 
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Page 294 (G) Mhere ſhe alone ſhall be puniſhed for a 
criminal Offence, and where the Husband 
ſhall be anſwerable fo2z what ſhe does in a 

Civil Action. 


8 A Feme Covert is ſo much favoured in Reſpect of that Power and Au- 
elw. 31. 
u 


thority which her Husband has over her, that ſhe ſhall not ſuffer any 
P 4 ©. 26, Puniſhment in committing a bare Theft in Company with or by Coercion of 
H P. C. 65. her Husband. | | 


27 Aſſ. 401. ; 
Hawk. P. C. 2. ſhe ſhall not be deemed acceflary to a Felony for receiving h er Huſband who has been 
guilty of it, as her Husband ſhall be for receiving her, 3 Inſt. 108. H. P. C. 65. 2 Hawk. 320. 


H. P. C. 65. But if ſhe commits a Theft of her own (a) voluntary Act, or by the bare 


Dalt. 104. Command of her Husband, or be guilty of Treaſon, Murder or Robbery, 


27 Aſſ. pl. 40 


Fitz. Coron, in Company with, or by Coercion of her Husband, ſhe is puniſhable as 


199. much as if ſhe were Sole. * £ 
(a) But ſhe 

1s not guilty of Felony in ſtealing her Husband's Goods, becauſe a Husband and Wife are conſidered but 
as one Perſon in Law, and the Husband, by endowing his Wife at the Marriage with all his worldly 
Goods, gives her a Kind of Intereſt in them, for which Cauſe even a Stranger cannot commit Larcen 
in taking the Goods of the Husband by the Delivery of the Wife, as he may by taking away the Wit 


by Force againſt her Will. Hawk. P. C. 93. 


* Her Obligation as a Subject to obey the Law, is, in ſuch Caſes, paramount her Obligation to 
obey her Husband. | | 


A Feme Covert generally ſhall anſwer as much as if the were Sole, for 


Ig C. any () Offence not Capital againſt the Common Law or Statute ; and if it 


2. Vid be of ſuch a Nature that it may be committed by her alone, without the 
Moor 813. Concurrence of the Husband, ſhe may be puniſhed for it without the Huſ- 
Hob. 93. band, by way of Indictment, which being a Proceeding grounded merely 
Noy 103. on the Breach of the Law, the Husband ſhall not be included in it for any 


8 Offence to which he is no way privy. 

11 Co. 61. | | 

That the Husband is not liable to pay the Forfeiture recovered on an Indictment againſt the Wife; and 
therefore Quære whether a Conviction of a Feme Covert, upon an Indictment, can be pleaded to an Infor- 
mation againſt her and ber Husband. Hawk. P. C. 18. (3) She cannot be indicted for Barratry. Rol. 
Rep. 39. t Whether ſhe may be indifted for Foreſtalling, Quære Sid. 410. 2 Keb. 634. may be indicted 
for a Scold, and Judgment againſt her to be ducked ; but ſcolding once or twice is not ſufficient to conſti- 
tute this Offence, which lies in the frequent Repetition of it, to the Diſturbance of the Neighbourhood, 
And the Indictment muſt ſet forth that the is communis Rixatrix, and not Rixa. 6 Mod. 213, 239. A 
Feme Covert may be guilty of a forcible Entry, by entering in Perſon, and may be impriſoned * it. 
Hawk. P. C. 147. Where the Husband may be proceeded againſt for the Recuſancy of his Wife, wide 
Hawk. P. C. 17, 18. She may be indicted together with her Husband, for keeping a Bawdy-houſe. 
Hawk. P. C. 2. || If a Woman bring a malicious Appeal for the Death of her Husband, known by her 
to be alive, ſhe may be impriſoned for her falſe Appeal, till ſhe make Fine to the King, and her Huſ- 
band ſhall go at large. 8 H. 4. 17. Fitz. Coron. 73. Bro. Impriſonment 100. | 


pI 


—_— 


t But ſee ante 280. A. and Hawk. P. C. 243. || 22. If the Husband does not live with her and 
ſhe keeps a Bawdy-houſe, if ſhe may not be indifted alone? 


Skin. 348. A Feme Covert lent 201. to be paid at 205. by the Week, and 15. 64. 
pl. 17- Intereſt, the Borrower paid the Intereſt, which amounted to 30s. which 
ede the Wife exacted and received; and this appearing on Evidence, in an 
. Action brought by the Husband for the Money, Holt Ch. Juſt. ruled it to 

. . be 


6 


—— 


be an uſurious Contract by the Husband, ſufficient to diſcharge and avoid 
the Obligation civiliter, though not ſufficient to charge the Husband cri- 
minaliter. | \ 

If the Wife incur the Forfeiture of a Penal Statute, the Huſband may be % Hawk. 
made a Party to an Action or Information for the ſame, as he may be - Gap? 1 

nerally to any Suit for a Cauſe of Action given by his Wife, and be ties there 
Fable to anſwer what ſhall be recovered thereon. . cited. 

If a Feme Covert pretending herſelf to be Sole, marries a ſecond Huſ- . Page 294 
band, he ſhall have oo A&ion againſt che firſt, becauſe chie Action is f . 
founded upon the Communication and (a) Contract of the Wife, which Iv. — 
will not bind the Husband ; beſides this is Felony. | | Shall be an- 


a Treſpaſs done by her, or for flanderous Words ſpoken by her. Yidez H. 6.22. Kelw. 61. Rol. 
Abr. 251. Leon. 142, Cro. Cat. 376. c . (a) Where the Hurband hall be bound by ſome of her 
Ads, as in ſelling of Goods, receiving Money fog him, vide the next Head and 2 Iuſt. 513, Sid. 11 


Cro. Fliz, 245. 3 Leon. 267. Chan. Ca. 38. 6 Mod. 162, Comb. 450. Jenk. Rep. 4, 23. 
Raym. 224 , 


» 


„ 


* And many modern Caſes, the Law being well ſettled, in ſuch Caſes, 


__— 


Several Goods were deviſed to A. s Wife for Life, and after her Deceaſe Vern. 143. 
to J. S. in this Caſe, though A. and his Wife were parted, and there had | 
been great Suits for Alimony, and ſhe, during the Separation, had waſted 

the Goods, yet the Lord Keeper thought it reaſonable that the Husband 


ſhould be charged for this Converſion of the Wife's, A.'s Title being pa- 
ramount to the Feme's. | | | 


a — aA * OY tt dt. A n. 


(4) Of her Contracts fo Meteſlartes, and how 
far the Husband is bound by ſuch Contracts. 


] T is clear that a Husband is obliged to maintain his Wife, and may by . H. 6. 30. 

1 Law be compelled to find her Neceſſaries, as Meat, Drink, Clothes, Fits. bebe 1. 

Phyſick, Sc. ſuitable to the Husband's Degree, Eſtate or Circumſtances; it Brownl. 47. 

ſeems alſo ſettled that the Wife is not to be her own Carver, and that ſhe hath All. 61. 

not an innate or abſolute Power of binding the Husband by any Contract, Hit. Rer. Bey. 

of hers, though for Neceſſaries, without his Aſſent, preoedent or ſubſequent; (a — hs 
the Law therefore in theſe Caſes, which ſeems eſtabliſhed-by Uſage and Se 


Rol. Abr. 
Practice, is to leave it to the Jury to find whether the Hysband conſented 350, 381. 


or not; and though no expreſs Conſent or Agreement of his be proved Sid. 109. 
yet if it appears that the cohabited with her Husband, and bought Neceſ- yy; 8 
ſaries for herſelf, Children or Family, the Husband ſhall be chargeable, 2 Vent. 155. 
and the Jury may find, on their Oaths, that they came to the Husband's Keb. 6g, 
Uſe, he being by Law obliged to provide for them; alſo if ſhe cohabits 80, 87. 
with her Husband, and is ever ſo lewd, he ſhall be liable to her Neceſſaries, 46a oy 
for he took her for better for worſe ; ſo if he runs away from her, or turns A 
her away, or forces her by Cruelty, or ill Uſage to go away from him; but 118. pl. 10. 
if he allows her a ſeparate Maintenance, or prohibits particular Perſons from 2 Ld. Raym. 
truſting her, he ſhall not be liable during the Time that he pays ſuch ſepa- _ 
rate Maintenance, nor for Neceſſaries taken up of thoſe Petſons particularly 2 Show. 28; 
prohibited ; for in theſe Caſes no Conſent, but rather the contrary appears; Skin. 348. 
but a general Warning or Notice in the Gaze, or other News- paper, not pl. '7- 
to truſt her, is not a ſufficĩent Prohibition. Alſo the Jury are to determine _ _—_— 


as to the Wife's Neceſſity, the Husband's Degree and Circumſtances, and _ 
Vo. I. | 4 L the 


875. 
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| Baron and Feme. 


the Value of the Things ſold and delivered, and give a Verdict, and aſſeſs 
Damages accordingly. | 
But the Learning on this Head will be beſt explained by inſerting the 
celebrated Caſe of Scot and Manby, with my Lord Chief Baron Hale's Ar- 
gument at length, 8 | W 
A Woman departs from her Husband without his Conſent, and durin 
her Abſence the Husband prohibits ſeveral Perſons, and among the R 
Page 296 J. f. to truſt her, and after ſhe makes a Requeſt to cohabit again with 
her Husband, and he refuſes to receive her, and yet J. S. ſells to her Silk 
Marly and and Velvet to the Value of 401. which is found ſuitable to the Degree of 


Scot, adjudg- her Husband, the Husband ſhall not be charged. 

ed in the Ex- 

chequer-Chamber on a ſpecial Verdict, by eight Judges againſt three; but A:4ins, one of the eight, 
agreed with the three if there had been no ſpecial Prohibition; and Bridgman Ch. Juſt. one of the eight, 
held that admitting otherwiſe, wiz. that the Husband was liable, yet he might make ſuch ſpecial Pro- 
hibition to a particular Perſon, and it would excuſe him. Sid. 109, 110, &c. and Mod. 128. Lev, 
4, 5. Keb. 69, 80, Te. 8. C. | 


1. I will ſay ſomething of the Nature of Contracts. 
Lord Chief 2, I will apply it to our Caſe, in Conſideration of the Verdict, as it is 
Baron Hale's found. \ | 


—», =» 3. I will ſhew in what Particulars we all agree, and where we differ, and 
quer-Cham- ſo ſtate the Queſtion. X 

ber, in the 4. I will ſpeak to the Queſtion as it ſhall be ſo ſtated. 

Caſe of Manby 


Scott. . ing i 
bow Mod. 6. 1. A Contract is the Conſent of two or more, whereby to bring in an 


33, 70, 163, Obligation of one to the other; and the Parts requiſite to ſuch a Contract, 
205, 224 are 1ſt, Parties; 2dly, Conſent ; 3dly, An Obligation. 

—— 1ſt, It is requilite that the Parties be not diſabled to contract; and as 
bo os. 1 to that, in Law ſome are diſabled to contract quoad hoc and ex parte, as an 
145, 149. Infant, Non compos, Fc. and ſome have an abſolute Diſability; as a Feme 
9 Mod. 6, 7, Covert, who can no way in our Law contract. 

31, 42, 43» 2dly, As to the Conſent, that muſt be either expreſs, or implied; expreſs 
Ee Abr. 61. Muſt be either Precedent, Concomitant or Subſequent; implied is raiſed by 
Ld. Raym, Law; as where a Man is made Bailiff, Steward or Houſe-keeper, a general 
444, 445- Authority is given him; when Goods come to a Man's Uſe, he having had 
Salk. 116. Notice of the Contract, it is an Aſſent the Law will imply, and make the 
7y 6. 119- Contract oblige him; and if either of theſe had been found in this ſpecial 
3 Verdict, it had been well; for then there had been Fact enough for the 
6 Mod. 171. Law to have made Conſtruction upon. There is, beſides all this, Evidence 
2 Ld. Raym. of a Conſent in Fact, which muſt induce a Jury, if there be no Circum- 
— X ſtances againſt it. As if I ſend a Servant always with ready Money, and 
ag” <li I buys upon Truſt, here is no Evidence; but if I uſually ſend him upon 
1122, 1214. Truſt, and where he takes up Goods I ſtand to his Bargain, and pay for 
Will. Rep. them, this is Evidence that I would have all the World truſt him; and 
482. Pl. 138, this a Jury may apply to make a Conſent to any particular Contract; but 
433. then they muſt find the Aſſent in Fact; for that which is the Evidence to 
269. pl. 67. them we cannot judge upon. a 


273, 339» 
54 pl. 114, 412. 12 Mod. 224, 245. 


3dly, As to the Obligation, it is neceſſary that this be upon the Party 
conſenting. I know that in ſome Caſes the Obligation of a Contract may 
be transferred by way of Concomitancy; as to the Husband, it is carried 
with the Chattels and Perſon of the Wife; and it lies upon the Heir and 
Executor when they have Aſſets; but for a Man to be originally bound by 
a Contract, it is neceſſary that there be his Conſent; and the Conſent ef no 

other Perſon will ſerve. | 9797 0 .. 
a. To 


* 
N 
| 
* 


Baron and Feme. 


2. To conſider what is in the Verdict, and apply what has been ſaid 
to it: I find in it no Aſſent of the Husband's found, nor any Authority 


he gave his Wife, but only Matter of Evidence. I confeſs that when 
a Wife, though not particularly appointed, contracts for Neceſſaries for 
herfelf, her Family, her Husband or her Children, this is great Evidence 
to a Jury to make them find the Aſſent of the Husband z for it cannot 
be reaſonably thought that any Man would be ſo barbarous as to deny 
his Aſſent to have the Neceſſities of his Family ſupplied; and ſo it may 
be believed and found he did Aſſent; but this only in Caſe of Coha- 
bitation ; for it may be well imagined, that when a Wife leaves her 
Husband, that he may refuſe to ſupply her; and ſo in the Verdict, this 
Matter of Evidence is anſwered by finding that ſhe departed from him; bur 
then there is. an Anſwer on the other Side, that ſhe afterwards, and 


before this Contract, deſired to cohabit with him; to this it is replied again Page 297 


with a flat Bar to any Evidence than can be given of anAſent, viz. that the 
Husband did expreſsly prohibit thoſe Tradeſmen to truſt her; the Judges in 
their Directions to a Jury, direct them to be guided by ſuch Evidence of 
an Alient, when nothing appears to the contrary z becauſe it would be ve- 
ry hard in Point of Proof to ſhew expreſs Evidence of Aſſent to every Par- 
ticular; but when there is an expreſs Prohibition or Denial of Aſſent, this 
takes off all the Circumſtances of Evidence on the other Side. 
3. 1 am to ſhew in what Points we all agree, and where we differ. 
iſt, We all agree that it is not the Contract of the Wife's to bind her; 
for in our Law, ſhe has no Will, nor Power to bind herſelf; the Civil 
Law, as it allows her a Property diſtinct from the Husband's, ſo it gives 
her Power to bind herſelf by Contract. | N 
2dly, It is agreed on all Hands, the Wife ought to be maintalned; the 
Civil Law, though it allows the Wife a ſeparate Property, yet the Husband 
ought to maintain her 6ut of her Dower; it is more neceſſary for the Com- 
mon Law, that takes away all Property from her, to make Proviſion for 
her Subſiſtence, elſe that which we pretend to be the moſt reaſonable and 
provident Law in the World, would be the moſt barbarous; but in this 
we differ. It is ſaid, by thoſe who argue that the Husband ſhould be charg- 
| ed, that ſhe may be maintained by a Power the Law gives her to charge 
her Husband by Way of Contract; which is altogether denied by us. 
3dly, We all agree, that when the Wife contracts for the Neceſſaries of 
her Husband, Children, or Family, that this ſhall not charge him by any 
inherent Power in the Wife, but by a reaſonable and implicit Aſſent, which 
muſt be found by a Jury; but we differ in the charging him; when ſhe 
contracts for the Supply of her own Neceſſities, we ſay it is not by a Power 
ſhe has, but there muſt be his Conſent, either expreſs or implied. Second- 
ly, we confeſs, that in Caſe of Cohabitation, there is great Evidence of 
his Aſſent, till the contrary appears; but it is not ſo binding as will amount 
to a Preſumption. Thirdly, Therefore we ſay it muſt be found by the Ju- 
ry. Fourthly, That it is countermandable by Prohibition, where it is ſaid 
on the other Side, and muſt be maintained, elſe they can make nothing of 
the Caſe, that there is in the Wife, upon the Intermarriage, an original 
inherent Primogenial, and uncountermandable Power to charge the Huſ- 
band for her Neceſſities, which the Husband can no Ways repeal, though 
there be no Cohabitation or Conſent, but an expreſs Prohibition; and this 
is the true State of the Queſtion betwixt us; if there be ſuch a Power in 
the ba or no, independent upon any Conſent of the Husband's; I ſhall 
conlider, | E a | Tu 
iſt, If there be ſuch a Power during Cohabitation; 2dly, If for Neceſ- 
ſaries ; and here I ſhall make a ſecond Queſtion, If there be ſuch a finding 
of Neceſſaries as is requiſite in a Verdict; gdly, If the Departure makes 
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Baron and Feme. 

nothing in the Caſe; Athly, Admitting all this, whether it be counter- 
mandable quoad one Man. | N a 

1ſt, I ſhall hold there is no ſuch Power in the Wife; my Reaſons-are, 

iſt, By the Law of GOD, of Nature, of Reaſon, and by the Common 
Law, the Will of the Wife is ſubject to the Will of the Husband ; and 
therefore an Indictment for being a Joint-Receiver with her Husband was 
held ill; but if the Law were with thoſe who argue on the other Side, this 
would be inverted, and the Will of the Husband would be ſubject to the 
Will of the Wife. | | 

2dly, Becauſe no Man can be originally bound in, a Contract, but by his 
own Conſent. | | . | 

* 32dly, To prove the Law on their Side lies upon them, which they have 
not, nor no Ways can do, thete being but one Semblance of an Authority 
they can alledge, which is 11 H. 6. which is the Opinion of Judge Martin, 
and muſt be intended by Way of Evidence, but they ſay, they prove it by 
Reaſon and Inconvenience. 

1. I anſwer, Argumentum ab inconvenienti will not change or alter the 
Law when it appears to be ſo; but it is only to prove and interpret the 
Law when we are in Doubt whether it be ſo or no. 

2dly, I anſwer, The Inconvenience of the other Side outweighs, and is 
far greater, for it will bring into the Law a manifold Incertainty. 

1. What Things are neceſſary, what Kind of Neceſſity, and when, and 
how often, this Neceſſity may happen; as if the Husband ſhould give the 


Wife Cloaths, and ſhe give them away the next Day, ſhe is in as much 


Neceſſity the next Day as ſhe was before, and Quicguid necefſitas copit de- 
betur. | 
2dly, There would be great Uncertainty which Way ſhe ſhould ſup- 
ply her Neceſſities; as this Way, 1. Of taking up Goods, and if ſhe can find 
no Credit with the Mercer, but has the Uſurer for her Friend, then the 
Law ſure that provides againſt her Neceſſities, will give her Leave to take 
up Money; and if that fails, it is reaſonable that ſhe ſhould ſell Goods; 
for the two other Ways failing, the Law will not let her periſh; if there 
were no Goods, then it were as reaſonable ſhe might receive Rents, which 
would be againſt Sir Paul Tracey and Dutton's Caſe, Cro. Jar. 62 1. and if thete 
were none ſuch, ſhe might raiſe Money upon the Demiſe of the Land; if 
the Law will give Way to her Neceſſities in the firſt Caſe, it muſt yield in 
all the Reſt, for the Caſe may elſe be ſo that the Proviſion of Law would be 
defective; but I hold, that in none of theſe Caſes the Wife can provide for 
herſelf ; but ſay, there muſt be a Truft ſomewhere; as a Father is bound 
by the Law of Nature to provide for his Son, and the Son 1s bound to pro- 
vide for the Father, but the Law will not give the one Leave to oblige 
the other by Way of Contract; becauſe the Law ſuppoſes that they will 
not be ſo unnatural, and entrufts them with it, viz. before the 43 Elix. for 
the Poor. If this Truſt muſt be fornewhere, the Husband knows beſt how 
to manage Affairs, and ſo is fitter to be entruſted by the Law, than any 
Body elſe: I add, that although the Law will not preſume ſo much Ill, as 
that a Husband ſhould not provide for his Wife's Neceflities, yet there is 
a ſevere Obligation on him, not only to ſupply her in Caſe of Exigencies 
and extreme Neceſſity, but according to Conveniency; but the Law has 
not made her her own Judge, but provided her a Judicature ſufficient to | 
reform the Cloſe-Handedneſs of her Husband; whete ſhe is driven to an 
extreme Neceſſity and Want of Subſiſtence, the Law has appointed a Judge 
to compel the Huſband to ſupply her, I mean the Chancellor; for upon a 
Supplicavit he may be bound to the Peace, and bene & bonefte tractare; 
which I hold not to be underſtood only, that he mult uſe her gently, nd 
forbear beating of her, but that he muſt ſupply her, Exigencies. Then for 
her Conveniencies, the Law has appointed the Biſhops . Courts. And 
4 whereas 


— rm— 


whereas it is ſaid, that this is not the Common Law, I anſwer, that they 
are Juriſdictions appointed by the Common Law; and t their Coer - 
cion and Proceedings are after another Law, yet their Derivation, as to 
their Uſe here, was from the Common Law; and concerning the Ampli- 
tude of their Powet, which is faid not to be able to adminiſter a Remedy 
ſuffietent for this Diſeaſe; I ſay, as it is aided by the Brucbium Seculare, 
the Power of it falls as feverely upon them that diſobey it, as the Common 
Law can uſe when Men will not pay their Debts ; for they may excom- 
municate, and upon that follows Iepriſonmene, and a Diſability to ſue any 


Adios. | 
the Caſe 


The ſecond Objection made on the other Side, by com 
of a Feme Covert with the Cafe of an Infant; but I anſwer, an Infant 
is diſabled only Nad boc, and may oblige himſelf for Neceſſaries; but 
here the Wife wovld bind her Husband alſo; in che Caſe of an Infant 
there is no Body intruſted by the Law to provide for him (for Guardian in 
Socage is only where there is Land) immediately, and therefore he muſt 
do it himſelf, whereas the Husband is intruſted for the Wife; ſo the Cafes 
are not parallel. | FRG OV RG DTT e e 

34ly, It is objected, that it oomes to the Uſe of the Husband ; I anſwer, 
jt would then bind the Husband in Superfluities, which may ſo come to 
his Uſe z which how inconvenient, I leave any Man to judge. 

4thiy, It is objected, that the Husband is bound by the Wrongs of his 
Wife, and may be charged in Trover and Converſion upon her Act; 1 
ſay, that in Caſe of a Wrong the binds herſelf, for ſhe muſt be joined in 
the Action, and ſo ſhe will be more careful not to ſubje& herſelf, than 
when the Husband 1s charged alone ; but I hold, that in this Caſe no Tro- 
ver and Converſion lies; far the Delivery of the Party, knowing the Fact, 
and intending a Sale and Contract, tranflates the Property bows 4 Peril of 
him that delivers them. If a Man knows one to be an Infant, and' ſells 
him Goods, it is at his Peril, for if they be not Neceſſarics, he ſhall never 
charge the Infant * the Converſion ; and ſo of a Feme Covert, if there be 
no Conſent of the Husband ; for it has been held, that what the Wife ears 
or wears comes to the Uſe of the Husband, and will maintain a Conver- 
fion ; and if the Law ſhould not be taken thus, we ſhould let in a Flood of 
Inconveniencies, which would make all thoſe Diſabilities the Law has raiſed 
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tax the Proven of Infants and Feme Coverts, meer Words, and of no 


Adly, I Wall lay no Streſs upon the imperfect finding of the Verdict, leſt 
it might be ſaid that that was the Reaſon of the Judgment; butonly name 
ſome Particulars, wherein it ſeems to be imperfect. : x. They ſhould have 
found what the Stuffs were; for it has been adjudged that Velvets were not 


neceſſary for an Infant; they ought to have found the Circumſtances of 


ecution of an Office; they ſhould have ſet forth of w 
was, as there is a Neceſſity of Cloaths, of Meat, of 


the Neceſſity; as where Manſlaughter Tegel, lefendendo, or in Ex- 
bat 
e 


for his Degree, they ſhould have faid alſo for his 


ind the Neceſlity ' 


icine, and of Ha- 


- biration ; they have found that theſe Goods were . and convenient 
te; for a hi 


gh De. 


gree may have a low Eſtate, and then the Wife cannot expect to be main- 


tained according to the Height of her Husband's Degree ; but I lay no 
Hold on theſe Defects in the Verdict. ; : 

3dly, Upon her Departure all Evidence of any Obligation of the Huſ- 
band to maintain her ceaſes; it would elſe be very unreaſonable, for whilſt 
they are both in one Houſe, the ſame Proviſion will ſerve for both. In 
Cafe of 4 Bailiff, if he goes away, no Contract of his will bind the Maſter, 
though he had no expreſs Diſcharge; and here we muſt preſume ſome un- 
reaſonable Cauſe of her Departure, for a Wife in no Caſe ought to do it, 


and ſhe might have had Alimony without any Separation, Moor 874. 
Vor. I. 1 | 4 M 


4thly, 
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— hs, | 


Athly, Admitting all this, I hold that the Prohibition here takes away all 
Preſumption of any Conſent of the Husband to the Contract, either expreſs 
or implied; and though the Wife ſhould be allowed ſuch a Power to charge 
her Husband, as, is affirmed. on the other Side, yet it may be diſcharged as 
to one particular Man, by the Prohibition and Countermand of the Huſ- 
band; it would be a very hard Caſe elſe, for ſhe may make him liable to 
the greateſt Enemy he had in the World. -12 E. 4. 18. The King may 
grant wn S. to be exempt of Juries; but if he grants it to a whole Coun- 
ty, Hundred, or Townſhip, the Grant is void ; and by this Prohibition of 
the Husband here is no Diſcharge of the whole Power, but only it is taken 
of thoſe particular Perſons. If a Man enters into an Obligation not to uſe 
his Trade, it is againſt Law, and void; but if it be, not to ſet up his Trade 

| in ſuch a Street or Town, it is good. _ 

Page 300 Note; He added, that as to the charging the Husband by way of Evi- 
dence, which he had reſtrained to Cohabitation, he ſaid, the Law is the 
ſame where the Husband departs from the Wife; as upon going beyond 
Sea, Sc. | | * 

But if a Wo. Since this Reſolution there have been ſeveral Caſes in which Tradeſmen 

man takes up have recovered in Actions brought againſt the Husband for Goods deliver- 

Goods, and ed the Wife; and in all theſe Caſes the Judges have laid down the Diſtinc- 

awns them tion of an implied Promiſe, and directed it as a ſufficient Foundation to 

2 Pc charge the Huſband ; and in their Directions have ſhewn as much Favour 

Cloaths, the as poſſible ro ſuch Tradeſmen as intruſted her on the Credit of her Huſ- 


Husband ſhall band, and were in no Combination with the Wife to charge him.“ 

not pay for 

rod, cauſe they never came to his Uſe; /ecus if made up and worn and then pawned. Salk, 118. 
pl. 10. If ſhe pawns her Cloaths, and borrows Money to redeem them, Husband not liable. 2 Show. 
283. If Husband and Wife by Agreement live ſeparate, and ſhe has a ſeparate Maintenance, it will 
be preſumed that thoſe who deal with her truſt her on her own Credit. Salk. 116. pl. 6, Ld. Raym. 
444. Sid. 124. 12 Mod. 245. 6 Mod. 171. ide Skin. 348. pl. 18. Warning a Tradeſman's 
Servant not to truſt her, ſufficient Warning to the Maſter. Salk. 118. pl. 10. 2 Ld, Raym. 1006. A 
Tradeſman who ſold Lace and Silver Fringes for a Petticoat and Side Saddle, which amounted to g41. 
and all within four Months, to the Wife of a Serjeant at Law, afterwards a Judge; recovered againſt 
him. Skin. 349. 


* We ſhould obſerve that the Law. is well ſettled in the Caſe of Manly and Scott, and has never 
been called in Queſtion. 


Salk.118.pl. An ordinary working Man married a Woman of the like Condition, and 
8 4 after Cohabitation for ſome Time, the Huſband left her, and during his 
. Abſence, the Wife worked; and this Action being brought for her Diet, 
"it was held, that the Money ſhe earned ſhould go to keep her. 

Vern. 71. If the Wife, whilſt ſhe lives ſeparate from her Huſband, and has a ſepa- 
Where a Per- rate Maintenance, buys Goods of Tradeſmen, who know of the Separation 
ay _—_— and Maintenance, they cannot ſue the Executors of the Huſband in Chan- 
EE === cery for theſe Goods ; neither will Equity give the Executors any Relief, 
which was becauſe they have a very good Defence at Law. 

232 was allowed to ſtand in the Place of the Tradeſmen, and to have Satisfaction, as far 
as they could, if they had been Plaintiffs. Preced. in Chan. 502, 503, Where Equity will decree a 


Wife a ſeparate Maintenance, vide Abr. Eq. 68. 


(1) What 


* 
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(I) TUhat Acts done by the Þusband oz Wife 
alone; oꝛ jotntly with the Mife, thall bind 
the TUife, and herein of her Agreement oz 
Diſagreement to ſuch Acts after the Death of 
her Þusband. "el 


. HE Huſband, as Head and Governor of the Family, has an abſo- Rol. Abr. 

| lute Power over the Chattels Real and Perſonal which he is poſſeſſed of 346, 347. 

in Right of his Wife, to diſpoſe of them as he thinks proper, and no AR 2 Inft. 516. 
or Concurrence of hers is of any Avail, either in confirming or controuling 19 Co. 42. 
ſuch Diſpoſition ; but the Real Eſtate is under a different Regulation, and Sid. 11. 
not under the Power of the Huſband, longer than during the Coverture; 

and therefore any Diſpoſition of it made by him alone may be defeated ; 

alſo all Charges laid on it by him, fall off with his Death. * 


* See et, 301, Ee. how the Eſtate of the Wife may be diſpoſed of during Coverture, As to Leaſe 
by the Husband, of the Lands of the Wife, ſee poſt. 302, Cc. po 8 re Leaſes 


At Common Law, any Alienation made by the Huſband of the Wife's * Page 301 
Land, whether by Feoffment, (2) Fine, or (5) Recovery, was a Diſconti- 
nuance, and after his Death ſhe was put to her Cui in vita, to reinſtate her- Inf bs... 
ſelf; but now by the Starute of 32 H. 8. cap. 28. it is provided, That no (a) If me 
Fine levied by the Husband alone, of Lands, being the Freebold and Inberitance negle&s to 
of the Wife, ſhall in any wiſe be or make a Diſcontinuance, or be otberwiſe cuter within 
prejudicial to ber or her Heirs, but that the Wife and ber Heirs ſhall and may ur ey | 
lawfully enter into the ſaid Lands, according to their Rights and Titles therein. Death of her 
» - 2 | 1 : Husband, and 
the Fine was with Proclamation, her Entry is taken away, and her Right for ever extinguiſhed for 
this wide Co. Lit. 326. Dyer 72, 162, Plowd. 373. 8 Co. 72. 2 Inſt. 681. 9 Co. 140. If 
Lands be given to 7 and Wife, and the Heirs of their Bodies, and the Husband alone levies a 
Fine thereof, the Wife may enter after his Death by Force of this Statute. 9 Co. 138. 2 Inſt. 681. 


Cro. Car. 477. () That a Recovery ſuffered by the Husband alone is void, vide F. N. B. 468. 
Booth 185. 2 Inſt, 343. Plowd. 57. | * | void, r. Nen 46 


If a Feme Covert levies a Fine of her own Inheritance, without her Huſ. Bro. Tit. 
band, this ſhall bind her and her Heirs, becauſe they are eſtopped to claim Fine 33. 
any Thing in the Land, and cannot be admitted to ſay ſhe was Covert 19 Co. 43. 


againſt the Record; but the Huſband may enter and defeat it, either dur- ond * 
ing the Coverture, to reſtore him to the Freehold he held Jure Uxoris, or Co. Lit. 46. 


after her Death, to reſtore himſelf to his Tenancy by the Courteſy ; becauſe If = Feme 
no Act of a Feme Covert can transfer that Intereſt which the Intermarriage Covert, as 

has veſted in the Huſband; and if the Huſband avoids it during the Co- * 1 
verture, the Wife or her Heirs ſhall never after be bound by it. - a Fine Exe- 


_— and 
ſued againſt the Husband and Wife, he may ſlop the Execution, becauſe no AR of hers 0 
him; and if in this Caſe the Husband makes Default, and ſhe be received, the may for the Benefit of 


her Husband diſturb the Execution of her own Fine; but after the Death of her Husband ſh 
avoid it. Bro. Tit. Fine 79. Co. Reading 9. | | N 22000n0G Ihe cannot 


If a Huſband and Wife join in a Fine to convey her own Inheritance, it 18 E. 4. 12, 
ought to be received, if upon her (c) Examination it appears to be volun- Rol. Abr. 


tary, and free from Conſtraint ; and if ſhe be of full Age, the Fi u 34; 
bind her as if ſhe had been S0le. . 


20. 


i * ; | Inſt. 515. 
(c) Note ; The Books which ſay, that a Fine ſhall not bind a Woman under Coverture, unleſs the * 


amined, muſt not be conſtrued as if it were in her Power to reverſe the Fine for want of her Examina- 


tion 3 but they are to be underſtood in this Senſe, that the Judge ought not te receive a Fine without 
examining her. 2 Inſt, 515, | | EN 
The 
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Feme. 


— 


The Examination of a Feme Covert is not always neceſſary in levying of 
Fines, becauſe that being provided thas ſhe may not at the Inſtenge.of her 
Huſband make any Drfpoſition' of her Property, it follows, that 
when the Haſband and Wife di tal an Eſte by che Fine, and part with 
nothing, the Feme need not be examined; but where the is to convey or 
paſs any Eſtate or Intereſt, either by herſelf or jointly with her Huſband, 
there ſhe ought to be examined; therefore if A. levies a Fine cams ce to 
Baron and Feme, and they render to the Conuzor, the Feme ſhalf be exa- 


* 


2 Inſt, 515. 


2 Rol. Abr. 
17. 


mined; fo it is where ſhe takes an Eſtate by the Fine, Rent. 
F. N. B. 21. If Huſband and Wifelevy a Fine, and the Wife is within Age, they may 
Leon. 15. join in a Writ of Error to reverſe it during the Minority of the Wife, not 


3 Lev. 36 by any Prjvilego of Coverture, but becauſe, during her Stowe of Infancy, 


wide Head or no Act of hers can be ſo obligatory as not to be cancelled, if ſhe thinks it 

Fines and Re- prejudicial to her. | | * 9 

coverits. | | 1 54 

Co, Lit. 36. If a Man makes a Joinrure on his Wife, either before or after Marriage, 

Dyer 358. and they both joio in a Fine, ſhe is bound thereby; and if the Jointüte 

Tit. Jeinture, was made before Marriage, fhe is barred to claim Dower in any other Lands 
of the Huſband's , but if the Jointure was made during Coverture, ſhe may 
claim Dower in the other Lands. 


Page 302 If Baron and Feme by Fine fur conceſit grant Land to J. S. for gg Years, 

and warrant the faid Land to J. S. during the ſaid Term, and the Baron 
2 Sand, 177. dies, and J. S. is evicted by one that hath a prior Title, he may thereupon 
on 466. bring Covenant againſt the Feme,. notwithſtanding ſhe was covert at the 
Mod. 2go, Time when the Fine was levied, 


2 Keb. 684, 
703. Molten and Hale. 


10 Co. 43. A Recovery, as well as a Fine by a Feme covert, is good to bar her, 
2 Rol. Abr. becauſe the Pracipe in the Recovery anſwers the Writ of Covenant in the 


395+ Fine, to bring her into Court, where the Examination of the Judges deſtroys 


the Preſumption of Law, that this is done by the Coercion of her Hufſbang, 
for then it is to be preſumed they would have refuſed her. 
2 Inft, 673, But if a Wife alone, or with her Huſband, bargain and ſell her Lands 


Hob. 225. by Deed indented and inrolled, yet it ſhall not bind her; for a Wife cannot 
be examined by any Court without Writ, and there is no Writ allowed in 
88 this Cale. 


the Money If a Feme Covert joins with her Huſband in levying a Fine to raiſe a 
ſhall be paid Sum of Money by way of Mortgage, this ſhall bind her. 


out of the 

Perſonal Eſtate of the Hysband, wide 2 Vern. 436, 689. Vern. 41, 213. But for this wide Head of 
Mortgage ; where ſhe ſhall! be bound to a Specifick Performance of her Agreements in Equity, wide 
Title 13 and 2 Vern. 61. | | wad 


Rol. Abr. If a Huſhand diſſeiſe another to the Uſe of his Wife, this does not make 


Go. RAGS, her a Diſſeiſoreſs, ſhe having no Will of her own, nor will any Agreement 
* of hers to the Diſſeiſin during the Coverture, make her guilty of the Diſ- 


ſeiſin, for the ſame Reaſon; but her Agreement after her Huſband's Death 
will make her a Diſſeiſoreſs, becauſe then ſhe is capable of giving her Con- 
| ſent, and that makes her Tenant of the Freehold, and fo ſubject to the Re- 
Rol. Abr medy of the Diffeiſee. | bs 
5 So if a Man diſſeiſes another to the Uſe of a Feme Covert, her Agree- 
Bro. Difſeifin ment to it ſignifies nothing, though the Hufband's Agreement to it ſettles 
67. the Eſtate in the Wife, yet it makes her no Sharer in the Guilt of the Dil- 
ſeiſin. | TE 
Kol. Abs: But if a Feme Covert actually enters and commits a Diſſeiſin, either ſolely 
666. or together with her Huſband, then ſhe is a Diſſeiſoreſo, becauſe ſhe thereby 
4 | gains 


de z wary Entry tor be ts the Brb. Din 
gers _——— iis: ye hem tes, ec V U l. 6. 
Ä Fa fach Every gion iy Ef, 6, yer" the har no Fower of 14 cone 
ferring i to anoth 
IF e neo Lands tn cht of his Wife, 1 a Lende Bro Accept- 


thereobfor Yep Hidentute-or Deed I, teſervitig Rent; all the Boos fe 12: 
—_— Tat for who Term, vnſelythe Wife, by eſs Leaſe 
& afcerth be Bans ath; Aber Pier -- Aeg Gro: 15 
Rent h Her bi Dea ch, theLeafe if ns 2 And. 42. 


Jute aud —— | gs 'Reafon ra js, that't he Refi her Inter. (Co, Li * 

marriage being by Law diſabled to contract for, c y Onpoſitibn of Cra. jac. 563. 

her own Poſſeſſions, as having ſubjected herſelf and her whole Will to the Yelv. 1. 

Will and Power of her Huſband; the Law thereupon transfers the Power Cro.Eliz 769. 

of Dealing and Contracting for her Poſſeſſions to the Huſband, becauſe no * __ 

other can then intermeddle there with; and without ſuch Power in the Huſ. Husband and 

band they would be 2 — keep them in cheir own Manuragce or Occu- wite, either 

pation, which might be greatly to the Prejudice of both z but to prevent at Common 

the Huſband's abuſing flak Rede and left he make Leaſes to the 1 * 

Prejudice of the Wife's — — Law has left her at Liberty after 3, H. 3. 

his Death, either $0 affiem aod make good ſuch © or to defeat and vide Head of 

avoid it, as ſhe finds it ſublervient to ber own Iaterclt; and this ſhe may 22 

do, 22 wk joined in ſuch alc, unleſs made pur arſpgnt to the Statute 7 ala * 
8. cap, 2 

* Huſband and Wife made a Leaſe for wy 15 [adenture, of the Wife" 3 | 

Lands, reſerving Rent; the Leſſee enters, 1 before any Day of P age 303 

Payment dies, the Wife takes a ſecond Huſb nd he at the Day accepts 

the Rent and dies; and it was held, that _ 75 could not now ayoid Dyer 1 59- 

the Leaſe, for by her ſecond Marriage the transferred her Power of avoiding Nel. A 

it co her Huſband, and bis Acceptance of the Rent bindy her, as her own Nd. Rey. 

Act before fuch M would have done, for he by the - 132, 

ceeded into the Power and Place — —— Wife; and what ſhe might have 


done, either as worms av y gal Leale before Marciage, the 
ſame may the * Ha nd do of Vit the W 


The Huſband being ſeiſed of he ee Lands in Right of his Wife in 2 Rol. Rep. 
Fee, makes a Leaſe thereof for Years, not warranted by the Cuſtom, which 344, 361, , 
is a Forfeiture of her Eſtate, yet this (hall not bind the Wife or her Heirs 1 
after the Huſband's Death, but that they may enter and avoid the Leaſe, Cre. El. $4 
and thereby purge the Forfeiture ; and the Diverſity ſeems between this Act, 4 Co. 29. 
which is at an End when the Leaſe is expired or defeated by the Entry of 
the Lord, or the Wife after the Huſbang's Death, and ſuch Acts * a 
continuing Petrimegt to the Inheritabce, as wilful Waſte by the Huſband, 
which tends te the Deſtuction of the Manor z ſq of Non- payment of Rent, 

Denial of Suit or Service; for ſuch F orfeirures as theſe bind the ———_— 
of the Wife after the Huſband's Death; but in the other Caſe, the Huſband 


cannot forfeit by this Leaſe more than he can — which is but for his 
own Life. 


A Woman Guandion in Socage marzies, and jojns with her Huſhand by plow. 293. 
Indenture in making a Leaſe for Years of the Ward's Lands, yet after her Co. Lit. 351. 
Huſband's Death ſhe may avoid the ſame; for though the Huſband has ab- Rol. Abr. 
ſolute Power to diſpoſe of all Chattels, either Real or Perſonal, whereof 345: 
he is poſſeſſed in Right of his Wife, and the Wardſhip of che Body, and 
Land in this Caſe is but a Chattel; yet the Wife being poſſeſſed of it in 
Right of the Infant, and accountable to him for the Profits when he comes 
of Age, the Hufband's s Diſpoſition ſhall nat bind her after his Death, but 
that ſhe may avoid it in Right of the Infant, whoſe Guardian ſhe ſiill con- 


tinues to be; and her own Joining in the Licaſe was not material, becauſe 
ſhe was thea under Covercure. | 
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N iſagree; and it ſhall avoid the b. achat. ry 
1 the Purchaſe is good, for his Cc 
--- Conſent, ſince it is. to turn to his Ady Jut. in der Fo 
Husband ſhould, 5 ” 95 „Ea 
of her on at the 1 N e is 
A eee Bly. bound. by the Contract; therefore if ſhe does not, Jt 
her own agement. and Will, by 1 Act expreſs her 1 n to 
ſuch ene he u Heirs ſhall have the Privilege of e rom Revs . 
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* Page ge. (K) Where the pusband and Wife muſt i jolw 
in bꝛinging Actions. 


Rol. Abr. TN thoſe Caſes whete the Debt or Cav of Action will ſurvive to Fl 
* Wife, the Huſband and Wife are regularly to join in the Action; as in 
Moor 432. recovering Debts due to the Wife before Marriage, in Actions relating to 


Lea — © her Freehold or Inheritance, or Injuries done to the Perſon of the Wife. 


in no Caſe 
ſue without her Husband, wide Letter (M.) % 308. Stra. 229. 
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Cro. Eliz. But if a Feme Sole hath a Rent-charge, and Rent is Arrear, and ſhe 
marries, and the Baron diſtrains for this Rent, and thereupon a Reſcous is 
SP. made, this is a Tort to the Baron himſelf, and he may have an Action W 


Moor 584. alone. . 


(a) Or may join his Wife therein, becauſe it ariſes upon a Duty due unto her before Coverture. Cro. 
Eliz. 459. fer Cur. 
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2 Bulſt. 14. So if a Feme Sole hath Right to have Common for Life, and ſhe takes 
adjudged: Huſband, and he is hindred in taking the Common, he may have an Action 


105 TR alone without his Wife, (5) it being only to recover Damages. 


a Houſe for 

Life, and, in the Right of his "nn leaſed for Years to the Defendant, who burnt the Houſe, an 
the Baron alone brought an Action for this; and whether it lay dubitatur; becauſe the Damage was done 
to the Eſtate of the Feme ; and if ſhe dies, the Baron is not chargeable over in Waſte, in regard of 
which only an AQtion lies; becauſe it was the Folly of the Plaintiff that he made no ſpecial Provifion 
againſt Waſte. Cro. Eliz. 461. 1 — If A. demiſes a Houſe to B. for Years, and B. covenants to 2 
pair the ſaid Houſe, during the Term, and after 4. grants the Reverſion to Baron and Feme, e. 
Baron may have an Action alone upon this Covenant; for therein Damages only are to 5 
Cro. Jac. 319. adjudged. 3 Bulſt. 163. Rol. Rep. 359. S. C. adjudged. | 
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t Sed qu. As the Husband is intereſted, * their j ah Lives, if he could not maintain an Action 
alone, to recover proportionable Damages ? 


But if Baron and Feme are diſſeiſed of the Land of the Feme, they 
Bulſt. 21. muſt join in an Action for the Recovery of this Land. 
They mult | Tt 
Join in De- 8 
tinue for Charters concerning the Wife's Inheritance. 38 H. 6. 4. Rol. Abr. 347. So in Trover for. 
a Deed by which a Rent-charge was granted to her dum ſola, though it came to the Hands of the De- 
fendant after Coverture. Noy 70. For Rent due to her beſo:e Coverture as Tenant in Dower. Rol. 
Abr. 318, 348. Fiat Bulſt. 135» 136. Cro, Jac, 283, and Nuere if ſince 32 H. 8. c. 37. there is 
any 
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| Imi die unge r m eee af 

If the Baron be poſſeſſed of a Rectory for Years, in Right of his Cro. Eliz. 
Feme, he and his Feme may join in an Action upon the 2 & 3 24 6. 19. . 
for not ſetting forth of Tithes; for the Poſſeſſion of the Baron is in the g CG . 
Right of the Feme, and the Action is given by the Statute to the Proprietor. Moor 918. 


þ " AO. an) o +> ME 8. C. 2 Inſt, g 
650, 8. C. cited. 2 Mod. 276. S. C. cited, Jenk. Rep. 273. 8. C. ſaid to be adjudged that the Ba- 
ron might have the Action alone. FYide 1 Brownl. 9. _ 325,—lf a Stranger cuts Trees upon 
the Land of the Feme, they may join. -i5 E. 4. 9 b. Rep. 285, Vel, 375. SP. cont, argaendo; . 
s they may join in Treſpaſs gar Claufum fregit.* r. 
Ly 441 N ' 
If a Feme Sole is poſſeſſed for Years of a Cloſe, to which Time out Bulf. 110. 


of Mind there hath been a Way through the Cloſe of J. S. next adjuin- 2 Vent. 197. 
ing, and J. S. erects 4 Building ex tranſverſe vie * ſo. that ſhe Cre. - 
cannot .uſe the ſaid: Way, and after ſhe marries, the Baron and Feme — 4 , 
may join in an Action for the Stoppage during the Coverture, declaring 
that after the ſaid Marriage (a) they could not uſe the ſaid Way, &c. — 
* becauſe the Wrong was done to the Feme, and the (5) Baton had the *p, ad 
Cloſe in her Right. Mw Som n 


| | | 4 * nn 32006. 237. 

8. C. cited, arguende, as if adjudged that ſhe muſt join. Jones 364, 8. C. but $. P. does not appear 3 
(a) For inclofing Twenty Acres of Waſte,” in which the Feme had Common, a quod they could not, 
as before, take the Profits with their Cattle, Wc, and becauſe a Feme Covert cannot have Cattle, Lit, 
Rep. 284. 285, the Court inclined for the Defendant ; but it does not appear what Judgment was given. 
b) So in an Adion for not grinding at the Wife's Mill. Hob. 189. So where. the Feme had 


| Right to all the Lop of certain Trees during Life, and the Owner cut them down,” Cro. Car. 437. ads 
judged, Jones 376. In which laſt Book it is ſaid the Exception was, That the Action was brought by 
the Baron alone, and yet adjudged for him. | | * 


932 * % 


If A. declares that he was ſeiſed, in Right of his Wife, of 4 Meſſuage, 2 Mod, 269. 5 
Bakehouſe, Sc. and that the Defendant erected two Houſes of Office ſo 8 Mod. 200, 
near the ſaid Bakehouſe, which foundred the Walls thereof, and by which 288 342. 


the Air was ſo unwholſome that he loſt his Cuſtom, Cc. the Action lies _ * 
for the Huſband alone. a | eg. Caf Abr. 


12 Mod. 294, 346. Ld. Raym. 443. Stra. 61, 229. 2 Stra. 726, 977. — £55 465. 
Freſdict and Sterling adjudged ; and that the Caſes Cro. Car. 419. Jones 367. Lit. Rep. 284. Hob. 
189. warrant no more than that the Wife might be joined, not that of Neceſſity ſhe muſt. * 


0” [4 — 
n * 


3 ** — 20 OY 


— — 


* It is a Damage to the Huſband, who is intereſted during the Life of his Wife. 

If A. leaſes to B. for Years, rendring Rent, and after grants his Rever- 2 Bulſt. 233. 
fion to Baron and Feme, and B. attorns, and then Rent is Arrear, and the ＋. Rep. *. 
Term expires, the Baron may bring an Action alone for this Rent, becauſe — Alaodg- 
this Action is grounded upon the Duty, and not upon the Nature of their 
Eſtate; and the Money muſt come to the Baron; and there is no Dif- 


ference where Baron and Feme are (e) Joint-Leſſors, and where (4) Joint- (c) And then 
Purchaſers. | 


it was never 


n | | ueſtioned 
but the Baron might bring the Action alone; but when brought by both, it hath been * 066" Bulſt. 
21. per Velv. and vide Lit. Rep. 13. Palm. 207. 


(4) But in that Caſe, 2 Bulſt. 234. per Ded. he 
muſt bring the Action generally, and not ſhew himſelf to be Aſſignee; 


but yet Rol Rep. 52, it appears 
the Action was ſo brought; and yet held per Cur? to be only Surpluſage. : 2 | — 


oe 


any Difference where the Avowry is made for Rent due before, and where after Marriage. F — Whe- 


ther the Husband alone may bring a Quare [mpedit, wide Co. Lit. 351. a. Owen 82. Lit. 13, 375- 
Winch. 73. 2 Bulſt. 14. Jenk. 2, 3. Bulſ, 1 N 1. a. 3,375 


— 


+ In Replevin the Husband may avow generally, by Virtue of the Statute 11 Geo. 2. c. 19. ſ. 22. 


or, he may avow in his own Right and in Right of his Wife, by 4 Aun. c. 16, which gives Leave to 
plead ſeveral Matters, | | 


But 
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Baron and Fomne- 


i 4 


— 
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Rol. Abr. But if A, copy eps Landy ro B. in Fo , and cavenapts with him, his Keie 

348. 02 Fi 855 to 72 tat: NS thn are - afſigned 5 
2 * , Pr t e Heir they m n in 

Jon 305. / to Ct” or Forces Andree q Joe \ 


no 
adjudged, wide 31 Bolt. 2% 700 Rep. 300. Crg. Jac. 31g. | 


\ Lev; y0g- Bur if bond jp.0 made to n Feme Covert during cis, aa 
adjudged to pay Money to the Feme, the Baron * bring an Action upon 
upon dy this Bond, 

marrer to 


Declaration; and a Caſe was cited by 13 where, a Judgment obtained by 
the Baron anly ſued a Sire facias for the Damages A hy ofts, and 6d Jod adgme pt. 
entred into to Baron ang eme, the n may 1 it alone, an be ſhews \ s Di dene to * 


r any Thing by it. Vide 2 Mod. 1.75 Id. Raym. 224. "Wal Rep. 378. pl. 99, 458. 
— 131, 461. 2 Will. Rep. 497. Vern. 396. 11 Mod. 169. pl. 6, 177. = 2, 264. pl. 3. 16 
od. 207. 346. Ld. 9 368. Salk, 127. pl. $, * Carth 462. Stra. 229. 2 Stra, 786, 
Nr, C een "We B4- Ps Bacon and Feme 55. Lit. Rap, 1g 
tile 9. Com | 


| If A, in Conſideration that B. a Feme Coyert, will cure a certain Wound 
_ 54 aſſumes and promiſes to B. to pay unto her 10 U. if B. does cure it N 


ed, and af . ſhe may join with her Huſband in an Aſumpſit for this Money, 
25 in for this Promiſe arifing upon a Matter of Skill and Performance of the 
_ Wit. the is the Cayle | the Attian ; and ſuch an Action will ſurvive i 


— 6 wy 

adjudged <a 

they ought to join. 2 Sid 128. like Point; and per Glyn Ch. ads it may be i in the Name of both 

of the Husband alone. 5 — But whatever the Canſideration be, where there is an expreſs Promiſe — 4 
to the Wiſe, ſhe way {pi „ Cro. Eliz. N hat without ap expreſs Promiſe coal ep ou 

lie ; for the Fruit and bats our of the N. l. to the Husband, for 3 e ho bring the 
Action. Salk. 114.7 8 8. Certh. 25 f. All. 3, 6. 


"> J. Dein. 
See ante 290. 
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Page 306 If A. in Conſideration that Baron and Feme had intermarried at his Re- 

queſt, aſſumes and promiſes to them to pay unto the Feme 8 /. per Ann. 
e) Or the — the Coverture, Wc. notwithſtanding the whole Benefit redounds to 
Baron may the Huſband, yet in an Action thereupon they (c) may join, a fertiori, be- 
bring the Ac- cauſe it is an executory Promiſe, and hath Continuance, and is not to be 
tion alone. done unica vice Only, 


All. 36. | 
Rol. Abr It ſeems clearly agreed, that far Debes (4) due to the Wife, and all 
347. Cauſes of Action before Coverture, the Huſband muſt join in the Action. 
Mo.422.SP. 


laid down as a Rule, Owen 1 Lit. Rep. 13. Keb. 440. The Huſband alone cannot bring an 
Indebitat” Aſſumpfit, or an Infemul Computa et, for a Debt due to the Wife herſelf before Covert 
much leſs when it is due to her as Kxecutrix or Adminiſtratrix. Sid. 229. 2 Keb. 89. (4) In 1 Cone 
fideration that 4. will marry his Daughter, B. aſſumes to give her as much as be pe ron ar er of ys 
Daughters, e. and becauſe this Promiſe was made before Marriage, whether the B eme muſt 
not join in an Action thereupon, dubi tatur. Sid. 25. 


— 


W ON — 


© Why i is the Wife to join in this Adios, ſince the Promiſe was to A. and the Money to be paid 
to him? 


Sid. 172. In an Action upon a Trover before Marriage, and a. G after, 
2 64 the Baron and Feme ought to join, for this K Aion. as a Treſpaſs, diſ- 
Vent. 261. Affirms the Property; but the Baron alone ought to bring a Replevin, 
2 Lev. 107. Detinue, &c. for theſe Actions admit and affirm a Property in the Feme 
S. P. and that at the. Time of the Marriage, which by Conſequence muſt have veſted in 


he may join the Baron. 
But 


the Wife at 
his Election. 4 


_— _—_ —— — — — 


But if e n the aa being died © kim a0d his 

Wife as Execurrix' to one J. S. in Conſideration that A. would forbear to Carth. 462 
ſuc him for three Months affumed, Gr. and aver that be forbore, and ard and E. 
that his Wife is {till alive, the Action js well maintainable by the Huſband e 
eee . blen the Wife is a Stranger. & 
8. C. adja 

Aſſets, or a 


* m. 
"Yelv. 24 Cre. Jas. 119. 8 p. adjatged... Whether ſuch a Recovery vill be 
for ſo 3 vide Head of ROI and nn | 


1 . vt bot 


For a Battery or other Perſonal Tort done to the wiſe the (e) muſt Rol. Rep. 


join, and if the Wife dies, the Action dies wich her. 2 
it. Re 
Brownl. 205 . Noy. 18+ Ser Vent, 328. 2 Vent. 23. Not for Perſonal or other W . 


unleſs —— they have a joint r and ja have N . in reſpect thereof. March 47. Cro. 


* * es o, Ro R 51. Rep. 108. 2 Mod. 66. $ Mod. 3, 209, 226 
30. i (Fig 38 55 2 922. JA Be vo 1050, 1208. Salk. 119 pt. 13, 6 Mod. 
1 * 15. 18 184, 210, 229, — * 2 Stra. 1094. Andr. 242. Vet 328." 


: Vent. oy _— 166. Stile 128.) Cro. Car; 175. Ley. 3. bay cd 20. (0. And the Jak: 
ment muſt be that the Baron and Feme ſhall recover, deren dei the Baron only is * have 
Damages. Godb. 369. Air aufe DEW ad c: 


* 


* 1 


— 


But the Baron (d) may bring an Actien alone for the Battery, Carry» 


ing away and detaining of his Wife, 

ſaid Wife uſe the Ao, is founded upon, the ſpecial Damage and affirmed 
done 0 Tart {be no Bit another Aﬀibntbrought by Boon 22 boy. 
and Feme, or by the Feme after the Death of geting or the fame Je 3g 


S. P. adjudg- 
Battery f. 19 101 noi A Is 1 eee rd 2; bag: ed, 2 Rol. 


Cro. Car. 8 
quod ſolamen & conſortium of his 00. adjudged, 


' 148 101 cots. bas". 1 8 K L, oh et 2 Ne. 4 FM |. „ 
e roug 
= 245 N 2 gf done to 555 and 2 dae Hz . of the Holband, 


"id. 446! 1 Jv? AC 1611 —_— 9 IF i . 
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The Haſband aul Wife may ao join in another Action. for the perſonal Injury to the Wike 
the Husband by the Loſv:6f her'Seryice'or. Aſſiſtance in hie Family, Ec. or by any Expence, — 
—— a Damage, tis uſual to ſue in the Name of che Husband, only, and à jury will rally aſſeſs 


adequate Damages, and *tis more eg, the Courts not approving Ent of Suits, where one 
e Wed nave: 10 5 6 015Mm09 ebow3 17 MG 
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In Treſpaſs by Baron aid Feme, th opdeclared for a Bamery of Ae Je 664. 
Feine!"& ah & good th the Defendant alia en eit intuns; and though ob- e i. 
jected, the Feme cannot join for a Wrong done to che Baron, per brezuſe er Ve 


3 alia enormia, c. was but Form, and only in Aggravation 0 Damages, 2 5 ch 


and altered not er ere k was adjudged for the Vi stile 236, 


Plaintiſfs. 10 gh. L bas 41 1814. 2d. 10 365 IG 9111 8019439 Js CONE 2 111 l 
| 80 in Treſpaſs: and Falſe I 3 by Baron and Feme. be * Page 397 


| netic" Spes of the Huſband reman/erant—infetaad' grave damnum at 

ſorum; and it was objected that this being laid as a ſpecial a 1s to 5 25 Fa 
Hufband,-the — ol? 88 = 3-6 foe ee and Carne. 

of Damages, 1 ⁊ Ao = a: 4. 14 63 Mie Ge 15416 vag i Sy 8 Nix v fi 
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N Baron and Some. 


Sid. 8% () In (3) — — Beme for (e) acer Fer they 
edged; 4 may declare that it was (d) my * (e) notwithſtanding | A oy 
2 Covert can have no Damages, for this Action ſurvive. . . 
not be otherwile 2 Keb. 434. 8. C. Palm. 339. 3 Mod, 130. 80 in Debt agen « Bead made to 


the Feme dum /ola ; for the n wis to her as the Non- __ 

js to the Damage of the Baron. Stile 13 IA ual Wa y of decking a fac | 
arch 212, (7) Fi Cre Jac. & 15 U. 

4 


Caſe. (3) 80 for Words ſpoke of the 2 
2 Keb. 387. - (4) But where the joins with her Baron, they both ſhall to recover, 
Jenk. 28. (e) See 2 Stra. 1094. Andr. 249. 8 Mod. 341. 2 Ld. Raym. 1209. + 


25 —— 
— 


FPR AA ' 


Salk. 114. But if in Trover by Baron and Feme, they declare qued cum poſſſſenat 
pl. 1. Nel- fuerunt, fc, and that the Defendant converted, ad damnum ipſorum, this is 
8 e naught after Verdict; for the Poſſeſſion of the Wife is the Poſſeſſion of het 

ſhall join in . Hefbans, and ſo is the Property; ſo that the Converſion cannot be to 5 

23 Foes of the Wife, but of the Huſband only, 


the ſcape of 
one in Execution for a Debt to the Wiſe. 2 Stra. 726. 


— ⏑ lt 


1 1 


© Where they mul be joint ſued, .. 


Co. Lit. 133. TY Huſband is by Law 0 for all Addon for which his Wilk 
Dr. Plit. 3. ſtood attached at the Time of the Coverture; and alſo for all her 
2 H 6. 4. Torts and Treſpaſſes during Coverture, in which Caſes the Action muſt be 


0 


rants, / { them both (f) for if ſhe alone were ſued, it mi bea M 
Joint againſt the 3 (F) t be a 

"wh 7 making the Huſband's Property Es without giving fin an rer 

% And f tunity of defending himſelf. 

therefore 1 


n Man recovers againſt a Feme Covert as Sole, the Husband may avoid it 2 Writ of Error, and may 
come in at any Time nd Vi Fe. it ; but for this * oY l. 17. Stile 254, 18 2 * AO 
53. 22 H. 6. 5 and Error and Abatement 


For this vide 17 Goods come to a 5 covert by Trove, he Action may be 
Co, Lit. 3 95 againſt che Huſband and Wife, but the Converſion muſt be laid only in the 
Kol. Abr. 6. Huſband, becauſe the Wife cannot convert Goods to her own Uſe ; and the 


Fer. 166. Action is brought againſt both, becauſe both were concerned in the Treſpaſs 


Noy 79. of taking them. 


Leon. 312. | 

- Cro. Car. 494» 254. Rol. Abr. 348. where it was laid quod ad A proprixm, or ad au ſum cox- 
werterunt ; for this muſt be intended to the Uſe of both, and not of the Huſband only. 2 33. E 

Debt upon a Deve//avit againſt Baron and Feme Executrix, it by not be laid gzod devaſtaverunt ; 

A Feme Covert cannot waſte. 2 Lev, 145 


3 A Aalen ere Colmbredighte ae Bama, are. 


And note, by ing and keeping the Servant of the Plaintiff, and Judgment accordingly. 


the Reporter 
no Notice was taken that a Feme Covert may not make a Retainer or Contract; but per eben ere 


ing and keeping the Servant without any Sen is a: en of which. a Feme. 


guilty. ® } i fns 
* 5 © a + #+ 5 „ 4 0 WY 

PY Y FY ; © = 4 > 2 PS 8 * ; . 4 . 11 
7 e FREY Per I oTro7T7 


* The Adion was in Caſe, and it was aledged the Defendants, * TOR to rde the Plaintiff 
retinuerunt, Wc, yet Qu. If there is any other Caſe ſimilar to this in the Books, where it hath been ad- 
Judged the Action wou ol lie againſt Haſband and Wife ? | 
1407 


5 | + 44 If 


* . 


15 


= 
223 


| Biron/and Feme. 


. wide to Bao nd Pome, refering Row, F4 
Ar 2 af aac a DEITY 


348. (a) But an 4; ene re faden reren Wife during 
Coverture ; for fand the Wife, it is void. Palm. 313. But if a Feme Covert takes up Goods from 
Tradeſman, affirming herſelf to be a Feme Sole, Quere if this be not ſuch an injurious Taking as will 
ſodhen the Heiband and Wite to an Action, n 


. — —— — 
— — 


7 te would be a difficult Thisg to frame the Aden. 1 ſach an Adios would lie it muſt be in 
Nature of a Deceipt. 


If an Adtion be brought enen. 


be arreſted, ſhe ſhall be d on common Bail; for no Body can be 
ſuppoſed to undertake for a 5 o hath no Property of her own. For this wide 
3. Comb. 355. 6 Mod. 17, 105, 


Salk. 114. pl. 
2 2 Stra, 1.167, 1237 1272, and tl Bails 2 Hon ſhe ny reverſe an ys GOIN — 


2 Barnes 74, $0, 167. 7 Mod. 10. 12 Mod. 444. 
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Aten obe be ghet the Realm, or who is baniſhed, js thereby Be n 
civiliter mortuus 5 and being diſabled to fue or be ſued in Right of and Feme 66. 
fin Wife, ſhe muſt be conſidered as a Feme Sole; for it would be unreaſon- 93 


able that ſhe. ſhould be Remedileſs on her Part, and equally (5) hard on ® 
thoſe who had any Demands on her, that not being able to have any Redreſs be. Rep, 


from the Huſband, they ſhould not have ally againſt her. ä 


test: u! a Zulſt. 188. 
Bulſt. 140. 2 Vern. roa. Ein that the was married, "and ber kat. 
band alive in France; the Plainti d s apon which as a Verdict againſt Evidence ſhe moved 
for a new Trial, but it was denied; for it intended that ſhe was divorced; beſides, theHuſband is an 
Alien'Eneny ; AF: in that Caſe, why is not Wife 
v. Dutcheſt of Mazarine, Comb. 7 Salk. 116. pl. 8. 2 Salk, 646. pl. 11. Ld. Raym. 147. 8. C. and 

Whether a Wife, who by A Fyl lives ines on t from her Huſband, and who has a ſeparate 
5 tenance ; and alſo 1 Woman may not be ſued without the Hutband 3 and 
22 326. 0 ann eve in in BehalFof fuck Creditors;” 
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1% 1 was mr C. P. in 3 Caſe of Hatcher and another and Mrs. Badly, * or Z. 7 1776, 
that a Feme Fe under ſuch Circamſtances cannot be ſued on a Contract. 


By FD Cuſtom n of Ladis if a Feme Covert trades by herſelf in a Trade * N 4 
Vith which ber Huſband does dot intermeddle, the nap ew anc; be ſued AS But for this 
a Feme Sole. | vid, Title 

+ ing 
| Lenka, and Adis l Lit Rep. 31. Heel, 9— 2 Browal. 218. Mod. 26, 10 Mod. 33, 70 


Rep. 144." el. 31. 371 17 n. 45% _ pl. oh . . 


N * 


A Won tate Huſband: had lf her Ab twelve Years before, had 12 Mod. 603. 
carried on a Frade in her own Name as a Widow, and gave Receipts in her 
own Name; being ſued. for Debt contracted in the Courſe of her Trade, 
ws. Coverture in Evidence, and gave Evidence of her Huſband's having 


been 


mg ave" Sole ? Salk. 116. pl. 15. Doerly 


11 Mod. 253: pl. 3. 12. Ned. 603. Gilb. Eq. Rep. 83. Pre. Chan. 1 328. 2 Vern. 104. 2 Will, 
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Boron and Feme. 


been lately alive in Ireland and: Lord Ch..Juſt. Hal dire the Janes 
ba find for the Defendant z. and ſo- they did . . 


Ee Wiſe may be ſued as a Feme Sole, 4 any bene nee Tr | 


- . 9 , 
e 0 1 8 
* . 4 
11 
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LL well regulated Governments have: laid down hh i muede cer- 


B tain Rules of Propagation, as neceſſaty to the very Being of hu- 
tardy was ſo man Society. Hence the Solemnity of Marriage was 
diſgraceful, not only as it prevents Lewdneſs, but as a Regulation, without 


that to retain 1. there could be no, Diſtinctio F 22 and conſequently no En- 
Men's Houle couragement for kaduſtry;'6+ Foutdagbs for acquiring Riches; the Child. 
was a Reflec- ren therefore that are born in theſe 33 and are to enjoy any Privileges 
tion, and the by the Laws, muſt be ſuch as are born according to their Rules of 22 
Stain —_ tion; for it is abſurd that the Laws ſhould give Sanction and Privilege 
oo at would take away the 


. Things done contrary to the Law, ſince. 
Crime dwelt tion of Right and Wrong. Lawful and a 3 A * Baſtgnds 


alwsys apon by our Law lie under feveral (e) Diſabilities. .., 4 ,»\/ Vai 
the Iflue, 10 
that he could not be 2d mitted to a Feudal Set vice ; and iba * hequitied that oer 
Law ſhould be changed hi the Particular of Baſtard Fights, the E Barons and Earls 
anſwered «une voce nolumus leges Anglia num. Merton 9. IA 93 ( He = aullivs live 
and can he Heir to do Man. Ded. & Stud. Dial. 1. c. 7. Inſt, 143. Book nnot = 
any Anceſtor, yet when he hath gotten a Name oſ Reputation, he way: purchaſe FI for all Surnames 
were originally acquired by Reputation. | Geonge Shelly conveyed Lands to the ſe. e himſelf, che. I 
mainder to George dhelly his Song whereas in Truth (George was born of one B. in M N of one 
yet was reputed the Son of - George, and educated by him 3 though the Boy Was, 3 Years old, 
was ruled that he ſhould take the Remainder g for having got. by Reputation the Name of George. SE, 
theſe Words are a certain Deſignation of the Perſon to take the Remainder. But if a Remainder 
limited to the eldeſt lſſae of J. S. whether Legitimate or Illegitimate, J. S. bath Iſſue a Baſtard, — a 
ſnall not take this Remainder ; for it is not veſted io J. S. as it was in the other Caſe, but is in 
tinyency, and the certain Time is not defined when this Contingency ſhall happen; for the Baſt 
his Birth does not acquire the Reputation of being the Iſfue of J. S. and fince the * 
firſt in Being, cannot, ze by Virtue of this Limitztion, he can never take it; for he cannot be onder- | 
food to be the Perſon deſigned and marked out by theſe Words, if after his Birth it de ade oh | 
Uncertainty of populer Reputation, whether he ſhould take the Remainder or not, and ſuch a De 1. | 
nation of the Perſon as contains no Certainty in itſelf, or no 1 to any other certain Matter that 
may reduce it ta Gertainty, is a, void Limitation. Co. Lit. [> 6 Co. 68. But | where a Remainder 
is limited to the eldeſt Son of Jene §. whether Legitimate or lfegitimare," tek ach Iſfue a . 
he ſhall cake this Remainder, becauſe he acijuires the Denoinination@@Pher Iſfue, by being born of ber 
Body; and fo it was never uncertain who was deſigned by this Remainder, Noy 33. Ie Parents age 
married. and afterwards divorced, this gives the [Tue the Reputation of Children; and ſo doth a ſub- 
fequent Marriage of che Parents, 6 Co. 65 Hughos's Abr. 1 „ I the Mother. diſpoſe of all har 
Lands holden in Chivalty, to her Bastard ost ſhe & not within the 3 2 Hl. 8 1c. 1 which: forbids the 
Owners to diſpoſe of above two Thirds of fuck Land for Peefermepy of Children x : far Childregtio s 
Liw muſt be intended ſuch as are lawfully begotten. Dyer 345. Co. Lit. 123. b. 2 Rol, Abr. 
785. [fa Man, in Conſideration of natural Aﬀection and Love, covenants to ſtand ſeiſed to the Uſe 
of >. Baſth cd, this is not gbod ; for be is not m epiotikz tut is fajd that a Woman: ay give 
Lands in Frank- marriage with her Baſtard, eee by di 4 UN the Moth f P but he P 
Father, but from Reputation only. Dyer. 37 #*; ourt of ,Equit 
«ill not ſupply the Want of a Surrender of a ee B26 in orf . Ll R wilt for 12 
gitimate Child.“ Breced CAR. 17 % lee NG eee PHI e IVEY 
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- Under this Head we ſhall conſider, 
(A) Who are Baſtards. 310. 


(B) CUhere Baftardy is to be tried, and the Rules con- 


cerning ſuch Trial; and herein of general and ſpecial 
With + 1 


* (C) Of Baſtard Eigne and Mulier Puiſne. 315. 
D) How Baſtards are to be puvided foz ; and herein of 

the Duty and Power of Juſtices of the Peace. 317. 
(E) Burdering Baſtatvs, 320. | | 


Baſtardy. 
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(A) Tho are Baſtards, 
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LL Perſons born out of lawful Matrimony are Baſtards by the Com- 1 

A mon Law, but by the Civil Law, choſe that are born before Marriage 1 H. . 81. 
are Legitimated by a ſubſequent Marriage ; for by the Civil Law, all Per- Brad. 79 53 
ſons adopted into a Man's Family were inheritable; and the Canoniſts have fol. 416. 
allowed of rhis Notion, becauſe rhe ſubſequent Marriage, they fay, takes ger. Abr. 
away the preceding Guilt, and ſhews a Conſent from the Beginning. This “ 
Difference between the Civil Law may likewiſe be aſcribed to the Power 
which the Father, by the Roman Law, had over this Children, becauſe he 
was the Author of their Being, and had the Care of their Education; if 
therefore a Child ſhould not be Legitimated by a ſubſequent Marriage, the 
Parent would not have had him under his Power; for no Man had à Power 
over the Vulgo Qucfitt; and conſequently the Father would not have com- 
manded that to which he gave Being; nor would the Child have had the 
Benefit of the Parents Education; which would have cut a Member from 
the Commonwealth, | | 135-1 
Al Perſons born within Marriage are Legitimate, unleſs there is an 
apparent Impoſſibility that they ſhould: be generated by the Huſband ; for 

there is the ſtrongeſt Preſumption that can be, that they are Legitimate, 
becauſe the Huſband hath che Power and Dominion over his Wife, and 
therefore may by the Law keep her by Force within the: Rounds of Duty; 
to which the Canoniſts have added a fanciful Reaſon, to wit, the Huſband, 
having the Ownerſhip of his Wife, hath the Property of the Fruit of her 
Body, though planted by another; Quicungue ſemen appoſurt merits acquinitur 
quia ef Dominus ventris. Now the Preſumption thus being chat it D 
Huſband's Child, it muſt be deſtroyed by contrary Froof; and this - Ste % 
Negative, that it is not the Huſband's Child, is capable of no other 311. Caſe 1. 
Proof than this only, that it muſt be ſhewn impoſſible it ſhould be the Rol. Abr. 
N Child; if therefore the Huſband be proved Caſtrate, the Iſſue 358. 
are Baſtards. = TW" io ry > rms Fe 

If the Huſband be under the Age of fourteen, the Iſſue, are Baſtards, 18 H. 6. 31, 
for before the Age of Puberty, Generation is naturally impoſſible. 7 A 


Bro. Baſtardy 36. Co. Lit, 244. "x I 


If the Huſband be not vithia the fout Seas during zbe Time that paſſes Rol. Abr. 


* 1 Conception and Birth of the Qhilfl, it is a Baſtard. This was 353- 
Vor. J. 
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Baſtarby. 


3 


BraR. 230. ſettled when the King's Dominions extended to the four Seas only; for to 


If the Huf. paſs and repaſs in the King's Dominions was poſſible, without apy Know- 
band bein Jedge or Proof; but to paſs out of anothet*'s Dominions into the King's, 
— without ſome Knowledge or Proof of the Matter, was ſuppoſed · by the Law 


during the ; . 
Fo. not poſſible ; for there is no ſuch Paſſage in a Realm well governed without 
Wife goes Examination ; © RE” 330 | 
with Child, | | ; 

the Iſſue is no Baſtard, becauſe the Huſband was within the King's Dominions, Rol. Abr. 358, Quere. 
But ſee Ld. Raym. 395, 396. Salk. 122. pl. 5. 2 Salk. 483. pl. 38. 2 Stra. 925, 940, 1076. 
2 Seſſ. Caſ. 175, Andr. 8, g. * m—_— 


Ah et. 


7 £ | - 


wl © - [ 
_"_ _—_— — ; —— 


* See the Note on the next Cate. 


Page 311 An Order of two Juſtices, which was affirmed on Appeal, adjudged 
Carth. 469. J. S. the reputed Father of a Baſtard Child ; the Order recited ſpecially, 
Salk. 122. That Mary, the Wife of Jonathan Spence, Mariner, was delivered of a 
pl. 5. Male Baſtard Child, and that it appeared to them upon Oath of, &c. thay 
: op Jonathan Spence, her Huſband, was in the King's Service at Cadiz in Spain, 
In A gee and not within the King of England's Dominions at the Time when the ſaid 
Baſtardy at Child was begotten or born; and becauſe it did not appear that the Huſband 
this Day, if was abſent all the Time, as well as at the Time of Conception and the 


th ary find *1.32 . 
2 7,504 Child's being born, the Order was quaſhed. 


* * 


band had hot Acceſs, though the Husband and Wife lived in England, the Child is a Baſtard ; but this 
Proof mult be clear, otherways Acceſs will be preſumed in Favour of Legitimation. ide Salk. 123. 


, : 
1 * 1 


Rol. Abr. If the Marriage is made null by Divorce, the Iſſue is illegitimate; as if 
285 359. the Parties be divorced for Pre- contract, Conſanguinity, Affinity or Frigi- 
— dity; for where the Marriage is nullified, it is a Copulation without Mar- 
riage; and conſequently the Iſſue are Baſtards; and it is the ſame by our 
Law, whether they have Notice or not of the Conſanguinity, becauſe we 
look no further than the Diſſolution. | 
Rol. Abr. If a Man marry his Couſin within the Degrees, or his Siſter, the Iſſue 
357. got between them is not a Baſtard till there be a Divorce; for though ſuoh 
a Marriage be unlawful, yet it remains good till Sentence of Divorce be 
pronounced, and conſequently the Iſſue muſt be eſteemed legitimate till 
ſuch a Diſſolution. : 
5 Co. 98. b. [f a Man be divorced from one Woman propter perpetuam generandi im- 
* poke Caſe, potentiam, and then marry another, and have Iſſue by the ſecond Marriage, 
2 Leon. 199, which continues without Divorce, the Iſſue are lawful; for a Man may be 


S. C. 
Jenk. Rep. babilis & inhabilis diverſis Temporibus, and the ſecond Marriage is not avoided 
— by any Divorce, and therefore ſtands good in Law. 

oy 72. 


Moor 225. pl. 366. S. C. by the Name of Morris and Webber. 


2 Rol. Abr. A Bed-rid Perſon marries a Woman that is pregnant in his Chamber, 
3 ay the Woman is delivered twelve Weeks after ; the Child adjudged a Baſtard, 
for the apparent Impoſſibility of his being the Father of it. 

Rol. Abr. If a Woman marry groſſment enfient it is the Child of the Huſband, for 

358. when they teſtify their Conſent by a publick Marriage before the Birth of 
the Child, ir is a publick Acknowledgment chat the Child is his, for at that 
Time the Child is one with the Mother, and therefore in taking the Mother 
he takes the Child with her. | 


1 41. If a Man be married within the Age of Conſent, and when he comes to 
Rol. 3 that Age he is divorced by reaſon of his Diſſent from the Marriage, and 
3660. then he marries again, and hath Iſſue, and dies; it cannot be averred that 


Cro. Jac. 186. he cohabited with his firſt Wife to avoid the Divorce and diſannul the ſecond 
4 Co. 29, Marriage, and baſtardize the Iſſue, for the Eccleſiaſtical Courts are proper 


4 Judges 


Baſtardy. 


# 4. = W _ _—— 
— ** e 


Judges in this Caſe; and when by Sentence they have declared the Marriage Godolph. 
void; it cannot belong to the Temporal Courts to inquire into and ſet aſide (84. 
their Sentence, for that is to take away their Juriſdiction; the ſame Law 
if the firſt Wife had been divorced cauſa Præcontractus. | 
If there be a Separation for Adultery 4 menſa & thoro, the Iſſue born 
afterwards are preſumed prima facie not to be the Huſband's, unleſs it ap- H. 7. 25. 
ar upon Proof that the Huſband after ſuch Separation did cohabit with Rol Abr 
is Wite, 4 * 5 » + & EEO. 8 o 


his BECK, 359» 
7 Cc, 42. Salk, 75 pl. 7. 


If 4. takes B. to Wife, and has Iſſue by her, and they are afterwards gel. Abr 
divorced, becauſe they were within the Age of Conſent at the Time of 460. 1 
Marriage, and afterwards diſagreed z and then A. takes D. to Wife, by 7 Co. 43. b. 
whom he hath Iſſue, and dies; upon the Suit of the Iſſue of B. the Ex. 
cleſiaſtical Commiſſioners, upon a Commiſſion directed to them, cannot 
inquire into the Marriage between 2. and D. becauſe they are dead z for 
though a Sentence of Divorce may be repealed after the Death of the Parties * Page 312 
by Suit in the Spiritual Courts, yet no Sentence of Divorce can paſs there 
after the Death of the Parties; for a Divorce in the Eccleſiaſtical Courts, 
after the Death of the Parties, can be only made to baſtardize the Iſſue of 
that Marriage, which being a Thing that concerns the Inheritance, is pro- 
perly cognizable in the Temporal Courts ;, therefore a Prohibition ſhall be 
granted to ſtop their Proceeding. upon it. 8 

As to the Legitimation of Children born after the Death of the Huſband, Palm. 9. 
it is agreed, That the uſual Time of Birth is nine Solar Months and ten Rol. Abr. 
Days ; but it may be haſtened or prolonged by Accident; as by hard Uſage, 356. 
want of Suſtenance, c. becauſe the Nouriſhment of the Child in the 1 
Womb, depends on that of the Mother; ſo that a Child hath been allowed stile 25. 
legitimate nine Months and twenty Days after the Death of the Father; but 
when the Child was born eleven Months after the Death of the Huſband, 
and it was proved the Father could not enjoy his Wife within a Month 
before his Death, it was adjudged a Baſta re. 

A lewd Woman after her Huſband's Death married her Adulterer, and Palm. g. 
within ſix Months and a Day after her firſt Huſband's Death had a Child; Co. Lit. 8. 
it was adjudged the firſt Huſband's, becauſe he had the Dominion of the 
Woman at the Time of her Conception. | | 

A Wife marries immediately after her Huſband's Death, and hath a . | 
Child nine Months and eleven Days after the Death of her firſt Huſband ; Co. Lis 8 2. 
it was adjudged the ſecond Huſband's, becauſe it was born one Day after Bro 97. 
the uſual Time, and the uſual Time is the only Meaſure to diſcern between Rol. Abr. 
them; but if it be born at the End of nine Months and ten Days, the 35 5, 1 
Father is doubtful, and ſome have ſaid, that the Child might chuſe his els .. 
Father. a | neſs in Heirs, 


| | | and to hinder 
the Wife from putting falſe Children upon her deceaſed Husband, the Law hath provided the Writ de wentre 
in/>iciendo for the Hus band's Heir, and if the Wife be found with Child, or ſuſpected to be ſo, ſhe muſt be 
removed to a Caſtle, and there ſafely kept till her Delivery; and by this Writ the Heir may take her away 
from her ſecond Husband; but it lies not for the Heir apparent, who hath no Intereſt in the Eſtate in the 
Life of the Anceſtor, Co. Lit. 8. Rel. Abr. 357- This Power of removing the Reli& of the Anceſtor 
to a Caſtle, in caſe ſhe really is, or is ſuſpected to be with Child, ſeems only to be uſed where the Woman 
continues unmarried ; for if ſhe takes another Husband, and the Sheriff returns that he cauſed her to be 
ſearched by ſuch Women, and found her to be enfient, the Courſe ſeems to be this, viz. for the Husband to 
enter into Recognizance that ſhe ſhall not remove from the Houſe where they then inhabit ; after which a 
Writ is to be awarded to the Sheriff, to cauſe her to be viewed every Day till her Delivery, by two at leaſt 
of the ſaid Women returned by him; and that three or more of them ſhould be preſent with her at her 
Delivery. Cro. Jac. 685. Mo. 523. Co. Lit. 8. Cro. Eliz. 566. Reg. 227. 


(B) Where 


. * 
S = 
5 < * a . — _ 
= 2 _ R — —_ - — 
* 1 W a 4 = ba — Eg" * 1 he 24 — = - 
PR OY o wo — tf jolt _y - . 
An - "> * Za F 0 3 
— 
oy ell — rð—r* ——U— — — —ä — ee. 
— — L 1 — . — - —— 


* — y =p - + —1 — 
8 * > - 
——— o — 2 27 
_ r £3 7 


—— —— 
ES ——— 


Pa « ** 
wt. * „ 
* — 1 


Far 


* 


— 
1 


=" V 
— . Se a — LIE 2 n 4228 1 "x 
V7 OTE, K + x. I 1 4 3 3 2 4 . = R . K * 2 
— —ũ— —— 5 —— E 9 5 by : 2 89 2 4% ach . wad * = : . 
— „ —— 5 — Tot a> + <0 Px 09" = — £6 2 * 
n rr *-- 2 1 . 2 a P＋ꝓ＋ꝗjX4—2 22 N i > of "3.4 1 2 ——_ 4 
\ KY * : , 8 * * * Toke =. . TIES — * 1 * b and _ — 
2 a * — aaa Ponce —— <s— 5 Bo "> N N * — p 2 A 
- * >» _ > 2-5 x 2 & 7 — = 7 _ GELS —_ 4 $ eb | E 
- 


2 6G Pn . 
- a > a 
po n 
ME En - * 9 
3 — e ods 
* 
þ n 3 


8 
1 

8 * 2 N 
„ 


8 5 3 


r ere 


8 28 * tau. "la 1459 2 6 
P 


— 


„ 


. 


PFF LA 


a 
— — 
— — — — — ne — — — 


Rol. Abr. 


H. ru. Ba- guiſhed into general and ſpecial Baſtardy. General Baſtardy is the 


flardy 97. Baſtardy tried by the Biſhop, which in its Notion contains two Thiogs. 
page 313 1. It ſhould. not be a Baſtard made legitimate by a ſubſequent Marriage, 


Thar where > ach. That it ſhould be a Point collateral to the original Cauſe of 
| vo a- 10N, 


gaibus convenit ac prout curia Regis 
* 


# — — 4 - = 2 
ters a — ” N 
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Baſtatdy. BS: 8 
— | | i pot ALES Wy bh. | | | 61 
5) Where Baftardy is to be tried, and the Ruleg 
concerning ſuch Trial; and Herein of general 

and ſpectal Baftardy. ds Gan. 


"33 
oO 


* 
- 
14 


Aſtardy, in relation to the ſeveral Manners of its Trial, is diſtin- 


— 


ardy is pleaded, the Court, though the Parties conclude to the Country, muſt direct a Writ to the Biſhop. 
Raſt Ent. 105. The Iſſue on general Baſtardy runs in this Manner: Predi#” J. R. Acit quod J. 8. eff 
Baſftardus & natus fuit apad C. in C provd” in Dice de W. o& hoc parat tft werificart vii o&f mydit 
bic confideraverit & pri J. S. dicit quod ip/e objedtione prædid preciedt 
won de bet quia dicit quod ipſe e itimus If non Baftardus & hoc paratus eff verificare ubi & guomodo I prone 
curia Regis bic confiderabit & predi# J. R. fimiliter, Raſt. Ent. 29, 279, 289. | 


Rol. Abr. Formerly Baſtards had a Way in ſuch Iſſues to trick themſelves into Le- 


neſſes before the Bifhop, to prove their Legitimation, and then got the 
Certificate returned of Record, and after that their . yn could ne- 
ver be conteſtcd ; for being returned of Record, as w Point {kn op *. 

al Per- 


361. gitimation, for they uſed to bring feigned Actions, and get ſuborned Wit- 


proper Judges, and remaining among the Memorials of the C 

ſons were concluded by it; but this created great Inconveniencies, as it is 
taken Notice of in the Preamble of the 9 H. 6. cap. 11. in the Caſe of ſe- 
veral Perſons of Quality ; for the Evidence of the contrary Parties concern- 
ed were never heard at the Trial, and yet their Intereſt was concluded; 
to remedy this Inconvenience without altering the Rule of Law, it was en- 
ated, That before any Writ to the Biſhop there ſhould be a Proclamation 
made in the ſame Court, and after that the Iſſue ſhould be certified into 
Chancery, where Proclamation fhonld be made once in evefy Month for 
three Months, and then the Chancellor fhowld certify it to the Court whete 
rhe Plea depends, and afterwards it ſhall be again proclaimed m the ſame 
Court, that all that are concerned may go to the Ordinary to make their 
Allegations; and without theſe Circumſtances, any Writ granted to the 
Ordinary, and all Proceedings thereupon, ſhall be utterly void. 


Rol. Abr. If the Ordinary certify or try Baſtardy without a Writ from the King's 


361, Temporal Courts, it is void; for the Spiritual Juriſdiction within theſe 
Kingdoms is derived from the King, and therefore it muſt be exerciſed in 
the Manner the King hath 'appointed ; for it would be injurious if hop 
ſhould declare Legitimation where the Rights of Inheritance are ſo neatly 

concerned, without an apparent Neceſſity. e 

Rol. Abr. The Certificate muſt be under the Seal of the Ordinary, and nat under 

362. the Seal of the Commiſſary only, for the Command is to the Biſhop him- 
ſelf to certify, and therefore the Execution of the Command muſt appear 
to be by the Biſhop in proper Perſon. N. r 


Rol. Abr. If a Man be certified Baſtard, this binds perpetually, thaugh the Perſon 
age . fo adjudged a Baſtard is not Party to the Action, for all Perſons ate ( 
405 141 of eſtopped to ſpeak againſt the Memorial of any Judicatory ; becauſe 'the ct 
Special Ba- Of the Publick Judicatory under which any Perſon lives, is his own Act; 
ſtardy no Per- and were they not thus bound, there might be Contradiction in Certihcats. 
fon is bound | a | : 

by a Verdict, unleſs he was Party to the original Suit; for no Man can be bound by a Judicatory from 
wience there lies an Appeal, unleſs he be capable of that Appeal; for it would be a Contradiction, where 
there is an Appeal ſuppoied, to conclude a Perſon that is incapable of bringing his Appeal; as all Per- 
ſous who are not Parties to the Suit are; and therefore on a Certificate, which is the higheſt Act of that 
Sort of Judgment, every Stranger is concluded, but not by Verdict, becauſe an Attaint lies for him that 
1s Party to the original Action, Rol. Abr. 362. . 


I | If 


* 


Baſtardy. 


— — ate — — — 2 ET 0C “b — 


Ms 1 
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If a Man be.c ce Baſtard, that doth not bind a Stranger raed Rol. Abr. 
ot Record, becauſe nd, no Judicial Acc till recorded 1 in ON 75 Fi 
record ſuch TranſaQions z nor doth. it bind we art core 
udgmnent thefegn ;. becauſe, if he avoid the Ati, WT 80 all ard 15 
ſequences of the Aion) ; and therefore if the Defendant be 2 9 5 Bil” ave Sha = 
50 by the Ordinary, y et if the Plaintiff be nonlvit, they cannot 1 755 to the wit a. 


Trial, and ſo the den s Certificate REYEr. appeats of. Record, Ichete⸗ Nom ae 
fore is not bindit " Certification 


122 1 2 IS 4 * . N Ghetto i 11 * r 
1 If a Man be AB AA ter, I no Nag i is e opped t to Baſtardize him, fo A7 
though he may be a Mulier 5 U Spiritual N yet he may be a Baſtar = 118 
by our Law; and therefore any Man, en the eniliats, "way 
pee * labs A: ede Baltproy- 195.500 A Gan lh to SS0 A ox nl dh 174 


1 oc Definition of the Them, ſee pot e. Mm 24 * — mY np. 
* 72 2911 ee 6 d d 

© When a Walt e unden che Biſhop to certify Baſtardy, Day is give page 31 
in Court to attend ſuch Certification otherwiſe the Parties RA Page 314 
out Day in Court, in waiting for the Biſhop's Certificate, and this would Bro. 76. 
create a Diſcontinuance, and therefore the Parties "muſt attend the Day, 4 E. 3. 39: 
and not expect that the Proceedings ſhould be revived by Reſummons; Raſt. 2 
though ſome have held the contrary, becauſe the Biſhop is Judge, and ſo 
not held to a certain Day. 

Ne unques accouple in Loyal Matrimony is no Plea but in Dower; and th 11 H. 4. 78. 
Appeal for to Baltardize any Perſon, Baſtardy General or Special muſt be Bre. Baftardy 
pleaded ; for the Matrimony is there to be queſtioned, where there is a97* © 
Claim under the Relation of Wife, but there Is more than Og in 
Queſtion in the Point of Legitimation: 


The Plea of Baſtardy may be tried by the Biſhop i in n Actions Perſonal, as Rs . ED 
well as in Real. 

If there be no Biſhop, the Certificate muſt be made by the Guardian of þ 1 97 . 
the Spiritualties, for he is to ſuſtain the Office in the mean Time. Bro. _ 

In an Aſſize the Tenant makes Bar as Heir, the Plaintiff ſays the Te- 2 1. 
nant is a Baſtard; the Tenant ſays, he is a Mulier, born at London; and Bro. 35 77. 
prays a Writ to the Biſhop of London; the Plaintiff ſays; that he was born In Morrdan- 
at L. in Surry (the County alſo where the Land lies) and prays that it may cher the Te- 
be tried by Aſſize; but this could not be granted, becauſe here Baſtardy 122 pleads 
was particularly pleaded, and not left at large upon the Iſſue; but the Cer- the 9 og 
tificate in this Caſe was directed to the Biſhop of Wincheſter, within whoſe gant; this 
Juriſdiction Surry is, becauſe where the Place of Birth is in Diſpute, the ſhall be certi- 
Trial muſt be in the Place where the Land lies; for where the Place of <4 by the 


Birth is controverted, it is uncertain, and ſo is the ſame as if not alledged. _ 8 


- where the 
Writ is brought, though the Demandant ſays he is a Mulier ay in anther Dioceſe; for he — 
his Proofs and Evidence to the Dioceſe where the Writ i is brought. Bro. * 97. 


In an Aſſize the Biſhop certified directly, that the Defendant was x Baſ. Bro. Baſtardy 
tard, and it was indorſed on the Certificate, that A. the Mother of the De- 98. 
fendant, left her Husband for ſeven Years, in which Time the Defend- 
ant was begot by one B. a Prieſt, and fo a Baſtard; but becauſe the De- 
tendant was made a Baſtard in the Certificate, they gave no Heed to the 
Indorſement, as a Thing foreign and immaterial. 


Special Baſtardy, which is always tried by a Jury in the Temporal Courts, (a) The ti. 
is twofold : iſt, Where the Baſtardy is the Giſt of the Action, and the ma- ſue is in this 
terial Part of the Iſſue. (a) 2dly, Where thoſe are Baſtards by the Com- Com > 
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A that are Mul by the Spiritual Law, and ſuch ate thoſe that are 
before Marriage, whoſe Parerits afterwards intermarry, ' 
oval. 1. if a Mah fecclves any Temporal Damage by being called a Baſtard, and 
olp. brings his Ackion in the 785 Courts, and the Bette 
t 


| e Defendant juſtifies that 

Tos „this wits e tried Ar We not by 
rit to the hop; for otherwiſe you ſuppoſe an Action brought i 

try the Ca . a P 


Co. Ent. 29. 


* is, Whe⸗ 
in which Caſe, if the 


were given in Evidence, and not 


pleaded, Spiritual Court would be 
ouſted of their Juriſdiction. ä 15 


(C) Of Baltard Eigne, and Mulier Puiſne. 


Lit. Sect. 399. Man who hath Iſſue a Son by a Woman before Marriage, and after- 
Co. Lit. 245. wards marries the ſame Woman, and hath Iſſue a ſecond Son horn 
2 22 after the Marriage; the firſt of theſe is termed in Law a Baſtard Eigne, and 
312, Kc. the ſecond a Mulier; by the Common Law, as hath beenſaid, ſuch Bafard 
Eigne is as incapable of inheriting, as if the Father and Mother had never 
married; bur yet there is one Caſe in which his Iſſue was let into the Suc- 
ceſſion, and that was by the Conſent of the Lord and Perſon legitimate; 
as if upon the Death of the Father the Baſtard Eigne enters, and the Mulier 
during his whole Life never diſtutbs him, he cannot upon the Death of the 
Baſtard Eigne enter upon his Ifſue, : . 
7 Co. 44. No Man can Baſtardize another after his Death, that was a Mulier * by 
41 Rep. the Laws of Holy Church, and who carried the Reputation of Legitimate 
N 42. during his Life; for a Man muſt be Baſtardized by the Rules of the Civil 
Co. Lit. 33. a. or Common Law; by the Rules of the Civil Law, this Perſon is by * 
Lit. Sect. 399. poſition Legitimate; and if the Common Law be made the Judge, he 
Co. Lit. 245- cannot be Baſtardized; for it is a Rule of Common Law, that a Perſonal 


The Malfer here mentioned is, a Baſtard, whoſe Father and Mother marry after his Birth. 


— — 


— — 


ratus eft verificare unde Petit Judicium fi Pred? W. ut filius & heres Prædid T. ſtu alterius cujuſcunque, Ic. 
werſus eum habere debeat. Et Pradia” W. diait quod Prædid T. Patet ſuus babuit Quandam uxorem fibi d- 
Hon ſatam A. nomine de qua ipſe natus fuit infra ſpon/alia inter ipſum T. A. celebrat' & werificat' unde Petit 
Judictum. So that when the Party avers the Birth within Eſpouſals by Way of Reply, he doth not offer an 
Ifac, becauſe that were to take an Iſſue too much at large; but it is neceſſary to ſet forth the Manner of 
the Birth, viz. Of whom he was born, that they may go to Iſſue upon a particular Matter; otherwiſe, he 
that takes this Plea would be put on the Proof of an univerſal Negative, which cannot be proved; and 
then the Party that objected the Defect mult offer an Iſſue in this Manner: Et Prædid“ P. dicit ut prixs 
quod Prædict W. natus fuit extra omma Spor ſalia EF non infra Sporſalia ut Predi® W. ſuperius allegavit 
Ede hec ponit ſe ſuper Patriam & Fradid“ W. fimiliter, ides, We, Raft. Ent. 387. Dyer 97. pl. 51. 


Delect 


Deſec dien with the. Perſon, and cannot after his Death be (a) objected to 
his gucceſſor that reproſents him and this Rule of Law was taken from (a) Though 
the Humanity ef che Antients, which would not allow the Calumny of the this ſeems to 
Dead as alſo from an tmportant/Reafon of Convenience, for Pedigtees are — the 4 
often derived through ſeveral Perſons, eoncerning whom there remains little old r. 
Knowledge or Retnembrance of any Thing, but only of their Being; and yet there is 
therefore it were an eaſy Matter to throw on them the A ſperſion of Baſtar- this modern 
dy by any forged Bvidenee, which enpnot be confronted by oppoſite Proof; Cafe 3 An 
and ſo it is fit to timic a Time in which all Proofs of Baſtardy are to be l brought 
difiltowed; 11 homing 22 tf ht ore e Opt 2-03-1206 3.9413; toy es 
| 12? tits 23; | il 9 2 | #$- 4 N a6 A 4 

Karls of Bath and Manager + Pride mage Thile uz eg 19 Ce-. Duke of Cf, pecan bimfif 
the Son of one who was Brother ta the Duke, and that the Duke died without INve z the Defendant 

ve Evidence that Duke Cearge had Ifſue Duke Chriftopher, who conveyed to him; Plaiatix ave Rvi- 
Jones that Duke Chrifopher was n Baſtard, begotten 


ſuch a Woman, who at the Time of her Mar- 
riage with the ſaid George Doke of A/bemarks, was married to another Man, who was then, and 


ug Upon which it was objected, That ſince Duke George and this Woman lived together as 118 
and Wife, and were now dead, the Plaintiff could not be admitted to Baſtardize the Iſſue, who was dead 
alſo; and who, during his whole Liſe, was reputed and taken to be the legitimate Son of the Duke, 
and fo ſtiled by the Duke bimſelf in his Deed of Settlement, and is his Will, his Son and Heir; & quod 
juflum non oft aliquem poſt mortem faces Baſftardum. The Oourt hold this true of ſuch a Baſtard as is meant 
b aſe of Baeftard Eigne, and Mulier Puiſne, i. e. ſuch a Baſtard as is born before the 


12 in bis | 
Eſpouſals of a Father and Mather, who may afterwards marry ; agd ſaid, the Rule extended only to that 


Caſe. Salk, 120. Pridg v. Barls of Bath, Ac. 7 . H. M. ; Lev. 410. 8, C. who tells us, That though 
the Evidence was admitted by Holt, and Gil. Eyre, who were onl 


| in Court, the were not ſati 
with it, and gave a Verdict for the Earl of Bath. l ** — 


To exclude the Mulier from the Inheritance, there muſt not only be an * Page 316 
uninterrupted Poſſeſſion of the Baſtard Eigne during his Life, but 1 e 
to his It. n 

62 

If the Baer Eigus die, leaving Iſſue in Yentre fo Mere, and the Muller Co. Li. 
enter, and then the Son is born, the Son of the Baſtard Eigne is for ever Hughes » 24 
excluded, becauſe thete was no Deſcent; and fo our Law in this diſa 
with the Civil Law, which, for the Benefit'of the Infant, reputes a Child 
in its Mother's Womb in the ſame Condition as if it were born. 


If the Baſtard Eigne enter, and die without Iſſue, yet the Lord by Efcheat Co. Lit. 244- 
cannot _ ir againſt the Multer for there is no Deſcent caſt to extinguiſh 
his Ri c. ; 

If = Mulier enters into the Land after the Deceaſe of the Baſtard, be- Co. Lit. 244. 
fore the Heir of the Baſtard Eigne, yet he is barred ; for the Land is 
caſt upon the Iſſue of the Baſtard inmediately after his Death, and the De- 
ſcent to him is made without any Entry, and conſequently he is within the 
Benefit of the Rule, : | 

It the Mwlier be an Infant during the Poſſeſſion of the Baſtard Eigne, yet Co. Lit. 244. 
he is barred wi the Deſcent; for though no Laches can be imputed to an 8 Co. 101. 
Infant, becauſe, not being of the Age of Conſent, his Permiffion cannot 7 Richard 
be taken for a Conſent; yet in fach Caſes where Time is limited by the + 4p 238 
Law for Pleas and Actions, Infants are included, unlefs ſpecially excepted, Floyd. 37 
for here their Permiſſion is taken for a Conſent, becauſe they are ſuppoſed 
to conſent to the eſtabliſhed Law, to which they are obliged for Plotec- 
tion during Minorityz and the Law hath not thought fit to except, be- 
cauſe it is a public Miſchief in a very tender Point, for it might be any 
Man's Caſe, to ſuffer by the Baſtard of an Anceſtor, and the Law hath 
given the Infants Guardians to plead by; but it cannot revive the Evidence 
of Legitimation, which ſo eaſily periſhes with the Life of the Party. 

If a Man hath Iſſue a Son Baſtard Eigne, and a Daughter, being Mulier Co. Lit. 244. 
Puiſne, and the Daughter is married, the Father dies, and the Son enters, 8 Co. 101. 
and dies ſeiſed; this ſhall bar the Mutter, for ſhe might have claimed by 
her Huſband ; the ſame Law if the Baſtard Eigne enters, and enjoys peace- 
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8 Co. 101. 
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of nonlane, Memory z for the conſtant, and quiet Poſſeſſion of the Baftard 
| Eipne, together with the Character he had, during Life, of being Jiegiri- 
mate, (hall, in a Caſe of ſuch nice Conſequence, odtweigb, at a ILrigl, any 
Evidence that can be brought to the contra g ho a 
The Deſcent of Services, Rents, or Reverſions-expectant upon Eftates- 
Tail, or for Life, whereon Rents are reſerved, ſhall bind the Mulie? ; for 
the Enjoyment of theſe do equally ſuppoſe the Charactet of Legitimat, as 
the eignes of any Corporal Rights 4 but ſuch a Deſcent, would not drive 
the Party that hath Right to an Action; for it is a Contradiction in Terms, 
that a Man ſhould be diſpoſſeſſed of a mere Right. | 
Co. Lit. 244. If the Baſtard Eigne die ſeiſed, and the Son endow the Wife, yer the 
8 Co. 101. Deſcent takes away the Right of the Mulier ; the Baſtard Eigne's enterin 
into Religion is ſuch a Delcent as takes away the Right of the AMulier. 
29 E 3.38. Tenant in Tail, the Remainder in Tail, the Remainder in Fee; Tenant 
b. in Tail hath Iſſue Baſtard Eigne and Mulier Puiſne, and dies; the Baſtird 
Hughes 366. entereth, and continueth his Poſſeſſion, and hath Iſſue, and dies; the Iſſue 
= Abr. enters - the Mulier dies; he in Remainder ſhall have a Formedon againſt the 
"5" Iſſue of the Baſtard, and the Continuance of the Poſſeſlion of the Baſtard 
ſhall not prejudice him; for the Statute Meſim. 2. ſays, That the Will of 
the Donor manifeſtly expreſſed in his Gift muſt be obſerved ; "now 
the Baſtard cannot bring himſelf within the Intention of the Donor, 
for he is neither the Heir, nor a | Perſon begotten by a Tenant in 
Tail, ſince, in Law, he is the Son of no Man, and conſequently the 
Page 317 * expreſs Words of the Statute exclude him from the Inheritance, which 
ſets aſide the Rules of Common Law in this Caſe. ! POTION 
Co. Lit. 244 If a Man hath Iflue Baſtard Eigne and Mulier Puiſne, the Baſtard in the 
Life of the Father dies, leaving iſſue, and then the Father dies, and the 
Son of the Baſtard: enters and dies ſeiſed, and it deſcends to his Iſſue, the 
Deſcent ſhall bind the Mulier ; for if otherwiſe, it would be baſtardizing 
the Anceſtor after one Deſcent, which is contrary to the Rule. * 
Co. Lit. 244. If Baſtard Eigne and Mulier * 1 Daughters enter and occupy in Co- 
parceny, the Law will not ſuppoſe the Whole in the Mulier, but by a 
more eaſy Conſtruction preſume, that the Mulier admits the other into the 
Inheritance; ſo if there be Baſtard Eigne and Mulier Puiſne, and the Mu- 
lier enters to hunt or hawk, this doth not diſturb the Baſtard's Poſſeſſion, 
for a Man's Intention does always govern and denominate his Actions; and 
in this Caſe he did not enter to claim. | | 
Co. Lit. 245. If the Baſtard Eigne enters after the Deceaſe of his Father, and the King 
ſeiſes the Land for a Contempt (whereby the Profits only are taken) with- 
out Cauſe, and the Baſtard dies, and the Iſſu- petitions, and is reſtored, he 
ſhall hold it againſt the Mulier; for when the King ſeiſes Land without 
Cauſe, he ſhall only hold it as a Subſtitute to the Poſſeſſor. 
Co. Lit. 244. The Baſtard being impleaded ſhall have his Age, for the dilatory Plea 
20 E. 3. muſt be determined before the Pleas in Chief can come on; fo that the 
Voucher129. Plea of Infancy will ſtay the Suit before it can be inquired whether he is or 
Hughes 365. j not a Baſtard ; alſo he ſhall be vouched as Heir to the Father, for qui 
| ſentit Commodum ſentire debet & onus, 


Co. Lit. 244. 


* 
« 


(D) bow 
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__Hallordy. 
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D) How Baſtards are to be pzovtded fo2 ; and 
herein of the Duty and Power of Juſtices of 


Ve 18 Eliz.-cap, 3. it in cqafted, */ Thar le) two Juſtices of abe g 1401 
Peace, whereof one to be of the (5) Quorum, in or next unto the Sus. 3 

« Limits where/ the Pariſh Church. is, within which. Pariſh the Baſtard Se C . 594. 

« ſhall be (c) born, upon (d) Examination of the Cauſe and Circum- 2 Salk. 474. 

<« ſtance, ſhall and may by their Diſcretion take Order, as well, for the Pl 12. 


« * Puniſhment af the Mother, and (e) reputed Father of ſuch Baſtard „page 218 
« Child, as alſo for the better Relief of every ſuch Pariſh, in Part or in 186 3 
« all; and ſhall and may likewiſe by like Diſcretion take (/) Order for Caſes of 
Settlem. 89. 
Stra. 437+ 2 Ld. Raym, 1198. 2 Sell. Caf. 161, 229. 2 Stra. 1050. 2 Ld. Raym. 1423. 2 Stra, 8. 
Seſſ. Caſ. 234. 2 Ld. Raym. 1157. (a) A ſingle Juſtice may bind to the good Behaviour of him that 
is charged or ſuſpected to have begotten a Baſtard Child. Lam. 122. Crom. 196, Dalt. 44. But 
the two Juſtices cannot make any Order purſuant to this Statute, unleſs the Child has been a Charge 
to the Pariſh, Comb. 39. Vent. 37, 363. If the two Juſtices diſagree, ſo that they make no Order, 
the two Juſtices of the next Diviſion, being of the ſame County, may make the Order. Dale. 45. If 
five Juſtices make the Order it is good, for the Statute is not reſtrictive, but requires two at leaſt. 
2 Salk. 477. pl. 18. If J. S. is adjudged the Father of a Baſtard Child, and by the Order it appears 
that the Examination of the Woman was by one Juſtice only, though the Ordering Part thereof is ſaid 
to be made by two, the Court will quaſh it. Rex v. Beard, 2 Salk. 478. pl. 22. We the ſaid Juſtices 
dorb, inſtead of do, an Order was quaſhed for this Fault, Salk. 122. pl. 6. a Ld. Raym. 1197. 
(5) One of the Juſtices muſt be of the Quorum. Dalt. 47. An Order quaſhed becauſe it did not appear 
that one of the Juſtices was of the Quorum. 2 Salk. 477 pl. 18. Sid. 222. S. P. but Comb. 63. cont”, 
and there ſaid, this Exception had been over-ruled ſeveral Times, and ſee now 26 G. 2. c. 27. 
whereby Orders of Juſtices are not be vacated for not expreſſing one of them to be of the Quorum. 
(e Phe Place of Birth muſt be ſet forth in the Order, becauſe it may be born in a Pariſh where the 
two 47 who made the Order had no Juriſdiftion ; and that it may appear that it was born in that 
Pariſh to which the Relief is ordered. Stile 368. Dalt. 47. (a) And therefore not only the Mo- 
ther, but likewiſe the putative Father ſhould be ſummoned to appear, and both Parties examined before 
y Order js. made; but this, however agreeable it ſeems to natural Juſtice, is not always practiſed, the 
ſultices being apprehenſive that ſych Warning would tend to no other Uſe, but to make the Father 
keep out of te ay: However, it has been reſolved that ſuch Summons is neceſſary, Dalt. 52, An 
Order made by two Juſtices of the Peace was quaſhed, becauſe it was made on an Affidavit brought to 
them without Examination of any Witneſſes. Comb. 103. (e) They muſt adjudge him the Father 
of the Child. Sid. 363. Stile 154: Dalt, 52. / An Order that the reputed Father ſhould pay ſo much 
till farther Order, was quaſhed ; for that further Order might be forty Years hence, 2 Show. 129. 
An Order that the reputed Father ſhould give ſuch Security, as Overſeers or Churchwardens ſhall think 
fit, is naught ; for by ſuch Order the Juſtices delegate their Authority to others. 2 Salk 477. pl. 
20. Dalt. 47. Ap Order to pay ſo much Money a Week till the Child is fourteen Years of Age, is 
naught ; for the Juſtices have no Power but to indemnify the Pariſh ; and that is done by obliging the 
Father to maintain the Child as long as it may be chargeable to the Pariſh, Salk, 121. pl. 2. Comb, 
232. 8. P. Sef. Caf, 296. pl. 233. 2 Str. 788. Barnard. K. B. 31. Set. & Rem. 126. pl. 171. 
Fol. 410. all contra. An Order that the Father ſhould pay ſo much Money a Week to the Pariſh till 
the Child was twelve Years old, quaſhed ; for the Father may take it away and maintain it himſelf, 
Vent. 48, 158. Sid. 222. S8. P. Mod. 20. An Order that the Father ſhould pay ſo much weekly, 
without ſaying for how long, is naught; for it ſhould be ſo long as it is I to the Pariſh, 
Stile 134. 8. P. 2 Keb.575. 2 Salk. 480. pl. 31. The Juſtices may order the Payment of a Sum in 
Groſs, for the Charges the Pariſh has been already at to Midwife, Nurſe, &c. Dalt. 47. Vent. 336, 
Salk. 124. pl. 1. But an Order that the Father ſhould pay 4 8. to the Midwife, and 7 s. a Week until 
the Child was was able to get its Living by working, was quaſhed. 1ſt, Becauſe it did not appear that 
the Pariſh procured the Midwife, or were at any Charge with reſpect to her; and they have no Power 
to order any Money but for the Indemnity of the Pariſh, zdly, 7 s. a Week is exceſſive, and uncertain 
as tothe Time, for the Father may, if he pleaſes, maintain it cheaper ; and the Order ſhould have 
been for ſo long Time as it ſhall be chargeable to the Pariſh, Vent 210. An Order that the Father ſhould 
pay 2 d. a Week is too little and unreaſonable, Sid. 363. When they order a Sum in Groſs, they 
muſt ſhew for what, and the Charges the Pariſh had been at. Comb. 103. They cannot order a Sum 
in Groſs for putting out the Chil Apprentice, Comb. 448. An Order to pay fo-much weekly to 
the Overſeers of the Poor for, &fc. is good; for before the Inſtitution of theſe it might have been ordered 
to be paid to two or three of the Inhabitants, Salk. 122. pl. 6. 2 Ld. Raym. 1197. The Order 
directed that Security ſhould be given for the Performance of it, and becauſe the Statute directs, that 


the Security ſhould be either to perform Order, or appear at the next Seſſions, for this the Order was 
quaſhed. 2 Show. 258. 2 Bulſt. 242. S. P. 


Vol. I. 4R ” the 


. 


DVDaſtardy. 


'g) If the © the keeping of every (g) ſuch Baſtard. Child, by charging ſuch Mother. 
3 is no © or reputed Father with the Payment of the Money weekly, or other Suf- 

2 ow - ie tentation for the Relief of ſuch Child, in ſuch wiſe as they ſhall think meet 
. him and convenient; and if, after the ſame Order by them ſubſcribed under 
ſuch, an „ their Hands, any the ſaid Perſons, viz. Mother, or reputed Father, upon 
Action lies Notice thereof, ſhall not for their Part obſerve and performthe ſaid Order, 
_— —4 <« that then every ſuch Party ſo making Default, in not performing the 
Huſband was ©* ſaid Order, to be committed to Ward to the common Gaol, there to re- 
ſeven Years * main without Bail or Mainprize, except he, ſhe or they ſhall put in ſuffi- 
abſent be- cient Surety to perform the ſaid Order, or elſe perſonally to appear at 
_— 4. the (b) next General Seſſions of the Peace to be held in that (i) County 
judged de © where ſuch Order ſhall be taken, and alſo to (#) abide ſuch Order 
Child, which “ as the ſaid Juſtices of the Peace, or the major Part of them, then and 
the Wife had « there ſhall take in that Behalf, if they then and there ſhall take any; 


" - 61 yang « and that if at the ſaid Seſſions the ſaid Juſtices ſhall take no other 


E 


5 Mod. „ Order, then to abide and petform the Order before made, as is above- 
« ſaid,” | | 
Salk. 122. 


pl. 5,123 pl. 7. wide ſupra. (% Muſt be intended that the Order made by the two Juſtices muſt, 
be confirmed or diſcharged at the next Quarter-Seſſions of that Part of the County where it was made, 
and not at the Seſſions in the County, for that would be miſchievous in many Counties where there are 
ſeveral Seſſions in diſtinct Parts of the County. Dalt. 48. Sid. 149. Muſt be the next after No- 
tice of the Order. Sid, 325, (i) Exception was taken to an Order, that it was made ad Seſionem 
Pacis in Com prad', and did not ſay pro Com, but over-ruled. Veat, 37. (4) It ſeems by the bet- 
ter Opinions, that the Juſtices in their Seſſions have no Power to make an original Order, and are only. 
to reverſe or affirm the Order made by the two Juſtices; but for this wide 2 Bulſt. 342, 355. Dalt. 48. 
49. Cro. Car. 337, 341. 2 Show, 132. pl. 110. Vent. 48, 59. But upon the Removal of the 
Cauſe by Certiorari, the Court of King's Bench may either reverſe the Order in Whole, or in Part; and 
though they reverſe the Order for Irregularity, yet will they oblige the Father to give Security to 
appear at the next Seſſions, to abide ſuch further Order as ſhall then be made, Comb. 264. a Salk. 


477+ pl 20. . 


Carth. 3979. Baſtard Children gain a Settlement in the Pariſh where they are born: 
Boerham and but if a Woman big with Child of a Baſtard, is by Order of two Juſtices 
Wa'tham. removed from the Pariſh of A. to B. as her laſt Place of Settlement, from 
_ 121. which Order B. appeals, but before the next Seſſions ſhe is delivered of a 

4 Mod. 204. Baſtard Child in B. and afterwards the Order of the two Juſtices is vacated, 


Comb. 360. the Child muſt follow the Mother, and gains a Settlement in A. 
Vide 2 Bullt. 


349, 350. Dalt. 94- 
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* Page 319 By the 7Jac. 1. cap. 4. it is enacted. That every lewd Woman which 
„ ſhall (a) have any Baſtard which may be (5) chargeable to the Pariſh, 
* the (c) Juſtices of the Peace ſhall commit ſuch lewd Woman to the 
(a) The Wo- * Houſe of Correction, there to be puniſhed and ſet to hard Work during 
man muſt be « the Term of one whole Tear; and if ſhe ſhall eftſoons offend (4) again, 


— e then to be committed to the ſaid Houſe of Correction as aforeſaid, and 


Child before there to remain till ſhe can put in good Sureties for her good Behaviour 
the can be not to offend again.“ | 
ſent to the . 
Houſe of Correction, and the Child is not to be ſent with her. Dalt. 48. (5) The Child muſt be 
chargeable to the Pariſh, therefore if the Father, or any other, maintains it, it ſeems ſhe is not to be pu- 
niched by this Statute, Vide Dalt. 46. (c) Muſt be by two Juſtices at leaſt. Dalt. 46. (4) But 
ſhe (tall not be puniſhed upon this Part of the Statute, unleſs ſhe were before convicted and puniſhed 
on the ficrit, 2 If ſhe were before proceeded againſt purſuant to the Statute 18 Eliz, c. 3. 2 Bulſt. 
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3 Salk, 66, By the 13 & 14 Car. 2. cap. 12. par. 19. Whereas the putative 


8 PR Fathers and lewd Mothers of Baſtard Children run away out of the 


. Pariſh, and ſometimes out of the County, and leave the ſaid Baſtard 
558, 1157, Children upon the Charge of the Pariſh where they are born, although 
I " 
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« ſuch putative Father and Mother have Eſtates ſufficient todiſc 


«c 
cc 
«c 


<c 


e 


* 


Pariſh ; it is therefore enacted, That it ſhall and may be lawful the 
Churchwardens and Overſeers for the Poor of ſuch Pariſh where any 
Baſtard Child ſhall be born, to take and ſeize fo much of the Goods 
and Chattels, and to receive ſo much of the annual Rents or Profits of 


the Lands of ſuch putative Fathers or lewd Mothers, as ſhall be ordered 
by any two Juſtices of the Peace, for of towards the Diſcharge of the 


— 


ſuch · 198, 1363, 


1423. 
2 Stra. 716. 


Pariſh, to be confirmed at the Seſſions, for the bringing up and pro- 


viding for ſuch Baſtard Child, and thereupon it ſhall be lawful n 


Seſiicus to make an Order for the Churchwardens or Overſeers of the 


Poor of ſuch Pariſh, to diſpoſe of the Goods by Sale or otherwiſe, or ſo 


much of them for the Purpoſes aforeſaid, as the Court ſhall think fit, and 


to receive the Rents and Profits, or ſo much of them as ſhall be ordered 


by the Seſſions as aforeſaid; of his or her Lands.” 


By the 6 Geo. 2. cap. 31. it is enacted, That if any fingle Woman , 


ſhall be delivered of a Baſtard Child, which ſhall be chargeable, or 


likely to become chargeable ro any Pariſh or Extra hial Place, or 
ſhall declare & herſelf to be with Child, and that ſuch 


born-a Baſtard, and to be chargeable to any Pariſh or Extra 


Place, and ſhall in either of ſuch Caſes, on an Examination to be taken 
in Writing upon Oath, before any one or more Juſtice or Juſtices of the 
Peace of any County, Riding, Diviſion, City, Liberty, or Town, Cor- 


rate, wherein ſuch Pariſh or Place ſhall lie, charge any Perſon with 


aving gotten her with Child, it ſhall and may be lawful to and for ſuch 
Juſtice or Juſtices, upon Application, made to him or them by the Over- 
ſeers of the Poor of ſuch Pariſh,. or by any one of them, or by any 
ſubſtantial Houſholder of ſuch Extraparechial Place, to iſſue out his or 
their Warrant or Warrants, for the immediate apprehending ſuch Perſon 
ſo charged as aforeſaid, and for bringing him before ſuch Juſtice or 
Juſtices, or before any other of his Majelty's Juſtices of the Peace of 
ſuch County, c. and the Juſtice and Juſtices before whom ſuch Perſon 
ſhall be brought, is and are hereby authorized and required to commit 
the Perſon ſo charged as aforeſaid, to the common Gaol: or Houſe: of 
Correction of ſuch County, c. unleſs he ſhall give Security to indem- 
nify ſuch Pariſh or Place, or ſhall enter into a Recognizance with ſufficient 
Surety, upon Condition to appear at the next General Quarter-Seffions, 
or General Seſſions of the Peace, to be held for ſuch County, &c, and to 
abide and perform ſuch Order or.Orders, as ſhallbe made in Purſuance of 
an Act paſſed in the 18th Year of Queen Elizabeth, concernin 


11d is likely to be „ gee the Pro- 
parechial viſo pef 320. 


*P 0 
Baſtards begotten and born out of lawful Matrimony. 1 n 


« Provided, That if the Woman ſo charging any Perſon as aforeſaid 
ſhall happen to die, or be married, before ſhe ſhall be delivered, or if 
ſhe ſhall miſcarry of ſuch Child, or ſhall appear not to have been with 
Child at the Time of her Examination, then and in any of the ſaid 


Caſes ſuch, Perſon ſhall be diſcharged from his Recognizance at the next 


General Quarter-Seſfſions, or General Seſſions of the Peace to be holden 
for ſuch County, &c. or immediately releaſed out of Cuſtody, by War- 
rant under the Hand and Seal, or Hands and Seals of any one or more 


Juſtice or Juſtices of the Peace reſiding in or near the Limits where ſuch 
Pariſh or Place ſhall lie. 


« Provided alſo, That upon Application made by any Perſor who ſhall 
be committed to any Gaol or Houſe of Correction by 


or by any Perſon on his Behalf,” to any Juſtice or Juſtices reſiding in 
or near the Limits where ſuch Pariſh or Place ſhall lie; ſuch Juſtice 
* or Juſtices is and are hereby authorized and required to ſummon the 

Overſeer or Overſeers of the Poor of ſuch Pariſh, or one or more of the 
ſubſtantial Houſholders of ſuch Extraparochial Place, to appear before 


him 


irtue of this Act, * 


Boſtardy: 


8 Rep. 336. 
Str. 612. 


2 Ld. Raym. 


1368. 


1 him or them at a Time and Place to be mentioned in ſuch Summons, to 
% ſhew Cauſe why ſuch Perſon ſfiould not be diſcharged; and if no Order 
„ ſhall appear to have been made in Purſuance of the ſaid Act of the r8th 
« of Elizabeth, or within fix Weeks after ſuch Woman ſhall have been 
delivered, ſuch Juſtice er Juſtices ſhall and may diſcharge hint from his 
« Impriſonment in. ſuch Gaol or Houſe of Correction to which he ſhalt 
« have been committed. | | E Aan 

« Provided always, That it ſhall not be lawful for any Juſtice or Juſtices 
<« of the Peace, to ſend for any Woman whatſoever before ſhe ſhall be 
„delivered, and one Month after, in order to her being examined con- 
« cerning her Pregnancy, or ſuppoſed Pregnancy, or to compel any Woman 


” 


2 8eſ. Cal. 5. « before ſhe ſhall be delivered, to anſwer to any Queſtions relating to her 
. oo — J 2 bs. va 


. 8. This 
roviſion 
ſhews the 


40 Pregnancy.” 


Humanity of our Laws, but it proves frequently ap Hardſhip upon Pariſhes, by ſuffe N 51 
rents to eſcape. 2 Black. Com. 458. Edit. 7788. | | fering the 1 


» 
i 
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Y the flat. 21 Fac: c. 27. If a Woman delivered of Iflue, which bein 

born alive would be a Baſtard, endeavour by burying, drowning, Wo 
herſelf or others, ſo to conceal its Death, that it may not appear,” whe- 
ther born alive or not, it is Murder, unleſs ſhe prove by one Wirneſs at leaſt, 
that it was born dead. See Burn's Juſtice, $vo. 11th ed. p. 196, Sc. 
By the Common Law, if a Woman privement enfient by a Potion de- 
ſtroy the Child before it be born, it is not Murder. H. P. C. ; z- 


Inſt. * 
? Or, if another by a Stroke given to her deſtroy it. H. P. C. 53. 
3 Inſt. 30. But in the preceeding Caſe, and this, if maliciouſiy done, 


its an indictable Offence. 
If the Child be born, and afterwards die by Means of the Potion, or 


Stroke, it is Murder, H. P. C. 53, 3 Inft. 50. | 
And he, who adviſes the Deſtruction before the Birth, is acceſſary to the 


Murder. H. P. C. 53, 54. 3 oft. 51. 
See Evidence, Vol. II. 312. 


* Page 321 | * Bigamp. | 


Cro, Eliz. 94. 
Hawk, | 8 
110. 


Atrimonial Cauſes are properly cognizable in the Spiritual Courts, 
and Offences againſt the Rights of Marriage puniſhable by the 
Eccleſiaſtical Law; but this Offence of Bigamy, or marrying a 
ſecond Wife, the firſt being alive, is made Felony by Statute, 


but the Offender is not ouſted the Benefit of his Clergy. 2 
4 | | | ; y 


= 


Bigamy. » 
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By the 1 J&@c- 1. cap. 11. it is enacted, . That if any Perſon or Perſons 
« within his Majeſty's Dominions of England: and Wales, being married, 
do marry any Perſon or Perſons, the former Huſband or Wiſe being See Obferv 
alive, that then every ſuch Offence ſhall be Felony, and the Perſon or n Rs 266, 
« Perſons ſo. offending ſhall ſuffer Death, as in Caſes of Felony z and the 34 Edition, 
« Party and Parties fo offending ſhall receive ſuch and like Proceeding, Trial wherein you 
e and Execution, in ſuch County where ſuch Perſon or P: rſons ſhall be ap- will — 25 ill 
e prehended, as if the Offence had been (a) committed in ſuch County Obſervation, 
* where ſuch Perſon or Perſons ſhall be taken or apprehended :” Bur it is of the Kin 


provided, That nothing in this Statute contained ſhall extend to any Per- of Prof oh 
„ ſon or Perſons whoſe Huſband or Wife ſhall be continually remaining this Law, 

* beyond the Seas by the Space of ſeven Years together, or whoſe Huſband * 
* or Wife ſhall abſent him or herſelf the one from the other by the Space of 8 . 
*© ſeven Years together, in any Parts within his Majeſty's Dominions, the one greed, that if 
of them not knowing the other to be living within that Time. Alſo pro- the firſt Mar- 
*« vided, that the Statute ſhall not extend to any Perſon or Perſons who ſhall e were 


*© be at the Time of ſuch Marriage (5) divorced by a Sentence in the Ec- . 


f t and the latter 
** cleſiaſtical Court; or to any Perſon or Perſons where the former Marriage in England, 


„ ſhall be by Sentence in the Eccleſiaſtical Court declared to be void and the Party may 

«© of no Effect; nor to any Perſon or Perſons, for or by reaſon of any for- be indided 

mer Marriage had or made within (c) Age of Conſent. Alſo provided, _ pu 

That no Attainder for this Offence ſhall make or work any Corruption of in England. 

* Blood, Loſs of Dower, or Diſinheriſon of Heir or Heirs.” — the latter 
eyond Sea, 


it is ſaid that the Party cannot be indifted, becauſe the ſecond Marriage, which made the Offence, was 
not within any County here. Sid. 171. Bur Hawk. P. C. 111. holds, That the Party may in the laſt 
Caſe be indicted, and relies on the expreſs Words of the Statute. () Divorces a men/a & thoro 
cay/a adulterii and [evitie are within the Exception in the Statute, though the Word Separamus, and 
not Diwvortiamus, be made uſe of in the Sentence; for the Statute being Penal, ſhall be coniirued favour- 
ably ; and ſuch Separations are taken for Divorces in common Underſtanding. Hauk. P. C. 111. 
3 Inſt. 89. H. P. C. 122. Kelynge 27. Cro. Car. 461. 9. (r) If one of the Parties only were 
under the Age of Conſent at the Time of ſuch Marriage, the Exception extends as well to the Party 
above the Age of Conſent, as to the other; becauſe the r of diſagreeing was equal on both Sides, 
Rol. Abr. 340. 3 Inſt. 8g, Co. Lit. 7g. H. P. C. 121. Hawk. P. C. 111. , 


* 


y Bills of Sale. „Page 322 


BILL of Sale is a ſolemn Contract under Seal, whereby a Man velv. 196. 
paſſes the Right of Intereſt that he has in Goods and Chattels; Cro. Jac. 250. 

for if a Man promiſes or gives any Chattels without valuable Con- Brown 111. 

ſideration, or without deliyering Poſſeſſion, this alters no Property, aan 

becauſe-it is Nudum Padtum unde non oritur Adtio; but if a Man ſells Goods 

by Deed under Seal duly executed, this alters the Property between the Par- 

ties, though there be no Conſideration, or no Delivery of Poſſeſſion, becauſe 


a Man is eſtopped to deny his own Deed, or affirm any Thing contrary to 
the manifeſt Solemnity of Contracting. * | 


Vo l. I. 48 | But 
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13 Eliz.c. 3. But what is chiefly to be corifidered;/ under this Head, is the Statyte'of 

13 Ekz. cap. 5. by which it is enafted, ** Phat all fraudulent Conveyarites 
© of Lands, &c. Goods and Chartels, to avoid the Debt or Duty ario- 
« ther, ſhall (as againſt the Party only whoſe Debt or Duty is ſo endeayoyred 
© to be avoided) be urcer] void, except Grants made Sonn de, and gh a 
« good (which is conſtrued, a valuable) Confideration.” And by the fatter 
Clauſe of that Statute it is provided, That all Parties to ſuch fraudule 


Dyer 351. © Conveyance, who being privy thereunto ſhall wittingly juftify the famg 
Pens, do be done bona fide and on good Confideratien, or ſhall alien of affig 


aſſign an 
* Lands, Leaſe or Goods fo to them conveyed as aforefaid, ſhall fort or 


„ Year's Value of the Lands, Leafe, Rent, Common, or other Profit bur 
* of the ſame, and the whole Value of the Goods; and being thereof con- 
4 victed ſhall ſuffer Half a Year's Imprifonment, without Fail the For- 
« feiture to be divided between the Queen and the Party grieved,” _ 


For the Explanation of this Statute, I ſhall confider the following Caſes, 
z Co. 80. A. being indebted to B. in 3000. and to C. in 2001. C. brings Peht 
Mo. 638. againſt him, and, pending the Writ, A. being poſſeſſed of Goods and Chat- 
2 Bulſt. 226. tels to the Value of 3004, makes a ſecret Conveyance of them all, without 
Twine's Cale, Exception, to B. in Satisfaction of his Debt, bur, natwithſtanding, centi- 
nues in Poſſeſſion of them, and ſells ſome of them, and others of t xm, be- 
ing Sheep, he ſets his Mark on; and reſolyed, that it was a fraudu 


lent Gift 
and Sale within the aforeſaid Starute, and fhall not prevent C. of his Execu- 


tion for bis juſt Debt; for though ſuch Sale hath ane of. the Qualifications 
required by the Statute, being made to a Creditar for his juſt Debt, and 
conſequently on a valuable Conſideration; yet it wants the other; for the 
Owner's continuing in Poſſeſſion is a fixed and undoubted Character of a 
fraudulent Conveyance, becaufe the Poſſeſſion is the only Indicium of the 
Property of a Chattel, and therefore this Sale is not made bave fide. + 
Upon the ſame Reaſons the following Caſe turns: 4. is indebted to five 
everal Perſons in the Sum of 204. each, and having Goods to the Value gf 
201. makes a Gift of them to one of the five, in Satisfaction of his Debt, 
but upon this ſecret Truſt berween them, That the Grantee, in Compaſſion 
to his Circumſtances, ſhould deal favourably with him, in permitting him, 
or ſome other for him, to uſe and poſſeſs the ſaid Goods, paying this Cre- 
ditor, as he was able and could afford it, the ſaid Debt of 20 l. and reſolved 
to be a fraudulent Conveyance and Deed of Sale. © © OO 
page 32g * So in this Caſe, if A. makes a Bill of Sale of all his Goods, in Conſidera- 
tion of Blood and Natural Affection to his Son, or one of his Relations, it 
2 Rol. Abr. is a void Conveyance in reſpect of Creditors; for the Conſiderations of Blood, 
779. Sc. which are made the Motives of this Gift, are eſteemed in their Na- 
Krug ow ture inferior to valuable Conſiderations, which are neceſſarily required in ſuch 
Sales, by 13 Eliz. cap. 8. and this is a Conſtruction ſuitable to the ſtricteſt 
Rules of Equity; for if Conſiderations of Bloqd, or Natural Affection, were 
allowed to be of equal Dignity with, or to come under the Notion of, valu- 
able Conſiderations required by this Statute, then it would be in the Power 
of any Debtor, by ſuch. Conveyances of his Perſonal Eſtate to His Kindred, 


to build a Family upon a Conduct to his Creditors, which 2 | 


3 Co, 81. 
Mo. 639. 


the Strains of Injuſtice and colluſiye Dealing ; mereover, there is 4 Rrong 
Preſumption that ſuch Sales to Relatians are conſta nil attended wit ret 
Truſt and Perſonal Confidence, of recanvey ing Part of the Goads to the 
Vendor for his Subſiſtence; fo that they are intitely inconſiſtent with the 

Scheme laid down by the Statute, and therefarevvaid: and illegal. 
Cro. El. 8 10. A. poſſeſſed of divers Goods ta the Value of 230 4. by Co vin to defraud 
_ „his Creditors, made a Gift thereof 16 his Daughter, on Condition to be void 


on Payment of 20s. Adjudged that it was apparently a fraudulent Con- 
veyance, and void. 1 2 


As 


* 


Bilis 66 Wale 


As thoOwner's cxidoſbving in Poſfte(on of his 5 after his Bill of gde ; 3 Co. 81. 
of them, is an undoubted Badge of à fraudulent C 


n bebauſo the Mo. 638. 
Poſſoſſi on is the only Inarium of the Property of a Chattel, which is a | 


Thing anfzed: and tranſgorys, for there ard other Marky and Characters of 
Fraud i aa general Conygyance of tha all, without any Rxodption; for it 
is hardly; to he preſurngdy that a Man will ſtrip — fo intirely of all hie 
Perſonal Property, nod: his Bedding and wWeating Apparel, unleſs 
there was ſome ſecret Correſpondence and good — ſertled be- 
tween him and the Vendee, for a private Occupancy of all, or ſome Part of 
the Goods, for his Support; alſo a ſecret Manner o tranſacting ſuch Bill of 
Sale, and unuſual Clauſes in it, as that it is made honeftly, truly, and bona 
fide, are Marks of Fraud and Colluſion; for ſuch an artful and forced Dreſs 


and Appearance give a Suſpicion and Jealouly of : ſome Defect varniſhed 
over with it. ? 

If Goods continue in the Poſſeſſion of the Vendor after a Bill of Sale of Mo. 638. 
them, though there is a Clauſe in the Bill that the Vendor ſhall account an- 
nually with the Vendee for them, yet it is a F raud; ſince, if ſuch Colouring 
were admitted, it would be the eaſieſt Thing in the World to avoid the 
Proviſions and Cautjon of the aforeſaid A 

A Man takes a With, and afterwards margies another, his firſt Wife liv- 2 Leon, 25 4. 
ing, and by Decd gave "Pare of his Goods ts his pretended ſecond Wife, it 8 
ſcems this is a fraudulent Gift within 13 Eliz. c. 5. and by the Common Caſe, per Dyers 
Law too, in reſpect of Crediters, becauſe made without any valuable Con- 
ſidetation; for the ſecond pretended Marriage is fo far fr 


1 554% _ 
the Notian of a eee that it is @ Crime mupiſſable- by 


— 


2 


Where there is an ahſalute C ene of Gife of a Leaſe far Yea . 2 Bulft. 226. 


the Perſgn wha makes it cantinues in Poſſeſſion afte 


fraudulent, becauſe 2 8 with that Waun n e Character of. a F = . 
but if the Conveyance or Sale be conditi as that u Ear. Fan de a 
much Maney the Leaſe hall go to thę Vendee, wich uu ance in Poſ- 
ſeſſion after the Gift does got make it fraudulent, becauſe th the epdee. is not 

to have the Leafe in Paſſeſſion till he 0 Pin Fe the Canditiqn, 

A. bas a Leaſe of certain Lands for Tears, if be fo long live, Co. Lit. 3. 
and forges a Leaſe * ninety Years abſolurely, and » by, — LE reciting, Sir Fichard 
this farged Leaſe, bargains and ſells it for valuable Conſideration, to- Cafe. 

* gether with all his Intereſtiq the Land to R. in this Caſe g. is not a Purchaſer 
within 27 Eliz. cap. 4. for though there were general Words in che Sale ta“ Page 324 
pals the true Intereſt, yet it is plain that it was never contracted for, ar ori- 
ginally included in the Bargain; ſo that the Bargain being, made of an ima» 
ginary Intereſt, the Bargainee can never come under Fn 2 * of a real 
55 chaſer, ta defeat the Purchaſer of the true Leaſe of ſixty Years, which 

A. was really A. af, 

=p by Bill of Sale made over his Goads to a Truſtee for B. who lived with 2 Vern. 490. 
him as his Wife, and was fo reputed ; and he alſo purchaſed a Laaſe of the mm = 
Houſe wherein he dwelt, in the Name of a Truſtee, and declared the Truſt en“ fz. 
thereof to himſelf for Life, then in Truſt far R. fone the Reſidue of the er and Lady 
Term; and this Bill of Sale was held fraudulent as reditors ; hut as to Lidia. 
the Declaratian af the Truft of the Term, the De held it good, and not 
liable to 4's Debts, the Term being never in him, and being ſo ſettled at 


the Time it was purchaſed; and A. might have given the Money to B. who 
might have purchaſed it for herſelf, and in her own Name. 

If A. makes a Bill of Sale to B. a Creditor, and afterwards to C. — 5 Abr. Eq. 148. 
Creditor, and delivers Poſſteſſion at the Time of the Sale ta neither; after C. Baler v. Elipd. 
gets Poſſeſſion of them, and B. takes them out of his Paſſeffion, c. cannot ie of —_ p 
maintain Treſpaſs, becauſe the firft Bill of Sale is fraudujenr againſt Credi- in 148, 55 ry 
tors, and ſo is the ſecond, yet they both bind A. and'B."s is the elder Title; 


and the naked Poſſeſſion of C. ought r not to 0 prevail agaluſt the Titte of 5. 
4 


after fuch Sale, the Gift is Suns v. Gra- 


that 


E22 —r. E i ES a — g * 


*  — 
—— 


1 


. 


— 
_—_ * — 


"=, 
* 1 — 

- - 0 - 
*, * wy _ ba 


- 4 — I 12 — WM * 
— — — 24 — ˙—— — — 
— — — — — 22 - - 
— 1*— 2 ry » ws ® 
— — EC "wor. FR EY Core” * 82 2 . - - Þ 7 s c ro = — 32 - — +» 
— Wa 21 — — IIS ww” _ * 4 2 1 — ho I — o enn 
= — „ 33 —_— — - lk bo \ 
— hs ef" = . = fn 
| PT, © et ig Omer. * * — _—_—— 
* — . , 
= „ 
* —1 


AY as. 
. 
_ — 


yn —ß—ů * 
7 — * 
— We ey 
* — 
* 2? K 


3 


— — T * my 
88 - 136 aces Let 2 * 2 * 
- 2222 = 


_ 
% — Ss 
2 4 
* 5 
— * 


* 
— - o > ow . — —— 2 — — 
2 3 — : — — — — — 

— — = . : 

X — — — — p L — a — * 5 — * > o "> m 
. 22 <= I — 2 — - - - _— 
— — = 2 2 b . N 8 . 
* L — — - ; — ——— — * ——̃ "REY 
— — . - — ay „ — = : * KL ” - 
— " 4 8 + 4 ” * IF »— * 
5 N +: 7 Sos — Þ a 4 | 
&S& b #2 = * y — © 
in . - q * r 2 I 5 * 
þ — « k = - — 4 


2 Inſt, 426. 


does not ex- 


" 5 I Wn Een, CD DI. COOo_—_ — — — m — ̃ 2 — oe 
_ — * — * 2 ” = N 
3 * 2 TT - R — a * 
— 


\\ 


Wills of Sale. 


5 Co. 60. 
Gooche's Caſe. 


managed with ſo much Subtlety, that he cannot attain a competent Know- 
ledge of it to plead in due Time. | 


that is prior, where: both are equally Creditors, and Poſſeſſion at the Time 

of the Bill of Sale is delivered over to neither; '' - „dt ho 
Fraud may be given in Evidence to defeat 'a fraudulent and covinous | 

Conveyance, and the Party that offers it need not plead it; for the Acts to 
revent Frauds are to be conſtrued liberally in Suppreſſion of the Miſchief; 


ſides, it were an Hardſhip to force the Party to plead a Thing that is 


* Pape 325 


* 
% 


Demandant, Tenant or Defendant, alledged any Thing ore tenus, which 
was over-ruled by the Judge, this could not be aſſigned for Error, not ap- 
pearing within the Record, nor being an Error in Fact, but in Law; and 
ſo the Party grieved was without Remedy. And therefore, | 


(4) Tix. 13E. 

. &. 31. cc 
For Prece- ,, 
dents of Bills 
of Excepti- 

ons, and Pro- “ 
ceeding there- «c 
upon, wide (e 
Raſt, Ent. 
275» 323. 
Brownl, Ent.“ 
I 29. cc 
Lutw. 906. « 


| holden: 


2 Init. 427- to him who comes in Loco Tenentis, as one that prays to be received, or the 
Vouchee; and in all Actions whether Rea], Perſonal, or Mixt. 


(5) But it 


tend to one 


not Party to the Record, as Bailiff of a Franchiſe, who demands Conuſance, 2 Inſt. 427. 


Sid. 84. Sir 


Henry Vane's Felony, for the Words of the Statute are, cum aliquis Implacitatur coram 
9 aliguibus Fuſticiariis, Sc. and if ſuch Bills were allowed, it would be at- 
tended with gieat Inconveniency, becaule of the many frivolous Exceptions 
Ke.. 324 that might be put in by Priſoners, to the Delay of Juſtice ; beſides, in 


* quires the Juſtices will put to their Seals, the Juſtices ſhall ſo do; and if 


« with the Seal of the Juſtices therero pur, the Juſtice ſhall be com- 


Will of Exteptions. 


T Common Law a Writ of Error lay for an Error in Law, appa- 
rent in the Record, or for an Error in Fact, where either Party 
died befere Judgment; yet it lay not for an Error in Law not 
appearing in the Record; and therefore where the Plaintiff or 


e By the Statute (a) Weſtm. 2. When one impleaded before any of the 
Juſtices, alledges an Exception, praying they will allow it, and if they 
will not, if he that alledges the Exception writes the ſame, and re- 


one will not another ſhall; and if, upon Complaint made of the Juſtices, 
the King cauſe the Record to come before him, and the Exception be 
not found in the Roll, and the Plaintiff ſhew the written Exception, 
manded to appear at a certain Day, either to confeſs or deny his Seal ; 
and if he cannot deny his Seal, they ſhall proceed to Judgment according 
to the Exception, as it ought to be allowed or difallowed.” 2 
In the Conſtruction of this Statute, the following Opinions have been 


That the Statute (5) extends to the Plaintiff as well as Defendant, alſo 


It ſeems agreed, that no Bill of Exceptions is to be allowed in Treaſon or 


Criminal 


n 


* 


that Juſtice is done him. | Priſoner, gry ee . 


| | ET y op” 
Kel 15. 8. C. reſolved : But whether on Indiatments. for. pot. Capitals, a. Bill of Bus: 
abe Und '2 & wide 2. Hawk.P, C. 428. * * . * N * 27 Euxep: 


a 


FVarranto. 


* — 


Inn Leon. 5, it ,was allowed. in i ment for a Preſpaſe, and in 1 V 6, i 
CCC 


The ;Sratyte.extends not only to all, Eleas dilatory and peremptaty, but 2 Inf. 427. * 
to Prayers to be received, Qyer of Record and Needs, Ec. flſo to Challenges Dyct 31. 
of ;Jurgrs, and any material Evidence offered and over: ruled. * * 


. 
1 11 8 f | { x 1 w 
reſpeft to theſe. a Falſity be inſerted in he Bill, the Judges are not bo 
ſpecial Mareers for hy Cammand ,of 0 Wit z. cada, quod ff ita off tunc Hilla wefira apponatic. 
. 1 122. d a 7 / 44 þ 7 od. * 6 


bound to ſeal it, * may return t 


bi , 


o 


If iw a Trial upon a, Title to a Leaſe. for Years, the Judges (though in- page 326 
ſiſted upon) will not ditect the Jury that the Probate of a Will is coneluſiye 

Evideuce, but Nͤll obly tell the Jury that it is good Evidence; and there - Raym. 404. 
upon che Jury find there is v0 ſuch: Wall; yet a Billof Exceptions will not 04 
he, for though the Evidence be concluſive, the Jury, if they will, may run 1 fene, , 46, 
the Hazard of an Attaint. ; a 


8. . adjudg- 
þ Ly ws | ed in B. R. 
n a Writ of Error of a Judgment in C. J. in Ireland, which was affirmed in B. R. there ; and it was 
aid, the proper, Method bad been, to demur to the Evidence. % Show. P. C. 120, 122, &c. That 
if the Evidence allowed be not believed by the Jury, no Bill ef Exceptions lies.” 


Ir one offers 20-demur upon Evidence, and is over-ruled; and after Cro. Car. 


Judgment a Writ: of Error is brought, this cannot be aſſigned for Error, 34"; Cort and 5 


the Biſhop of 
St. Davids. 


Jones 331. 


| e. B 
, which, it appears, that a Bill of Exceptions was tendered and ſigned. Vide Fareſl. 53,64, 117. 8 Mod. 


220. Ld. Raym, 62, 63, 148. 2 Salk. 644. pl. 3. 645. pl. 9. 5 Mod. 87. 12 Mod. 111. Stra. 
691. Barnard. K. B. 22. Andr. 298, 315. 2 Stra. 1105, 1142. where it is ſaid, That if the Jud 

. erroneouſly over-rule a Matter offered in Evidence, though the tendering of a Bill of Exceptions be 
the moſt regular Method, yet it is good Cauſe of à new Trial; for each Party has a Right to have his 
legal Witneſſes: heard, or Evidence received by the Jury.. 2 Lev. 237. + 2 . 


but it is a proper Caſe for a Bill of Exceptions, and the Remedy which the 
Statute in that Caſe appoints. ä | | 


* — — 


W 


1 Motions for new Trials, are more frequent in ſuch Caſes, than Bills of Exceptions, 


My Lord Coke is of Opinion, that the Statute, notwithſtanding theſe 2 Inſt. 427, 
Words, & fi forte ad Querimoniam de fatto Fuſtic* Venire Fac Dominus Rex : 
recordam coram eo, extend not only to the Common Pleas, but to (a) all (a) It b. 
other Courts of Record, on whoſe Judgments a Writ of Error lies to the 8 4 5 
King's Bench, but alſo to the County-Court, the Hundred, and Court- held, chat it 
Baron; for therein, ſays he, the Judges are moſt likely to err, and albeit extends even 
of Judgments given in them a Writ of Error lieth not, but a Writ of Falſe {mar King's 
Judgment in the C. B. yet the Caſe being in the ſame or greater Miſchief, T. I. 


. : . Trial at B 
the Purview of this Statute doth extend to theſe inferior Courts. 8 5 th 


Proceedin gs 


there are "Coram Rege. 2 Jones 117. 2 Lev. 237. Skis. 356. 2 Show, Rep. 147. cont”, 
Rep. 287. A Bill of Exceptions lies upon a Trial in the Exchequer, though that Record cannot be re- 
moved in B. R. but by Error will be brought before other Juſtices. 2 Lev. 238. | 


If one of the Juſtices ſers his Seal to the Bill, it is ſufficient ; but if they 2 Ind. 427. 
all refuſe, it is a Contempt in them all; for which the Party grieved may Raye. 182. 
Vor. I. | | 4 T | _ hare ©* 


ä 


2 Show. 
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Bill of Exceptions. 


WS „„ 


——_—. 


2 


2 Lev. 237+ 


S. P. 


Vide Show. 


have a Writ grounded upon the Statute, commanding them to put | 


— s 
'1 


Seals, c. 


p. C. 116, where a Petition was exhibited to the Lords in Parliament, to oblige the Judges to fign, and 
there ſaid, That the proper Remedy againſt them was an Action grounded on the Statute, - which'was to 
be tried by a Jury. | G8 


2 Inſt, 427. Although no Time be appointed by this Act when the Juſtices ſhall p 
their Seals, the Party muſt pray the ſame before Judgment; but if the 
deny it, then may they be commanded after Judgment to put their Seals, 
and then the putting of their Seals after Judgment ſhall be ſufficient) 
Salk. 288. But where a Corporation- Book was offered in Evidence at the Aſſizes to 
55 * prove a Member of the Corporation not in Poſſcſſion, and refuſed, and no 
Sharp. Fill of Exceptions was then tendred, nor was the Exception then reduced to 
Writing, ſo the Trial proceeded, and a Verdict was given for the Plaintiff; 
the Court being the next Term moved for a Bill of Exceptions, it was urge 
for the Bill, that the Law requires quod proponat exceptionem ſuam, no 
Time is appointed for the reducing it into Writing, and the Party is not 
grieved till a Verdict is given againſt him; and the ſame Memory that 
ſerves the Judges for a new Trial, will ſerve for a Bill of Exceptions. On 
the other Side it was ſaid, That this Practice would prove a great Difficul 
ro Judges, and Delay of Juſtice, that the Precedents and Entries ſuppoſe 
Page 327 the Exception to be written down upon its being diſallowed, and the Sta- 
tute ought to be conſtrued ſo as to prevent Inconvenience ; beſides; the 
Words of the Act are in the preſent Tenſe, and ſo is the Writ formed on 
the Act. Holt Ch. Juſt. If this Practice ſhould prevail, the Judge would 
be in a ſtrange Condition; he forgets the Exception, and refuſes to lign 
the Bill, ſo an Action muſt be brought; you ſhould have inſiſted on your 
Exception at the Trial, you waive it if you acquieſce, and ſhall nor reſort 
back to your Exception after Vergict againſt you, when perhaps, if you had 
ſtood upon your Exception, the Party had other Evidence, and need not 
have put the Cauſe on this Point; the Statute indeed appoints no Time ; 
but the Nature and Reaſon of the Thing requires the Exception ſhould be 
reduced ro Writing when taken and diſallowed, like a ſpecial Verdict, or 
a Demurrer to Evidence; not that they need be drawn up in Form, but 
the Subſtance muſt be reduced to Writing whilſt the Thing is tranſacting, 
becauſe it is become a Record; ſo the Motion was denied. _— 
Vide Lutw. When this Bill is ſigned, there goes out (a) a Scire facias to the (0) 
925, 926. Judge who ſigned it, ad Cognoſcendum Scriptum, and the Scire facias to the 
and 3 Bur. judge, and his Return with the Bill muſt be entred on the Iflue-Roll, and 
the Caſe of made Part of the Record, and has a Retroſpect if done at the Trial; which 
Money & al” is to be removed by Writ of Error. 


V. Leach. ' 
(a) Where the Record is in the ſame Court, there is no Occaſion for a Scire facias ad cogneſcend', x Jones 


117. 2 Lev. 237. being preſent to confeſs or deny their Seal. (6) If the Judge dies, a Scire facias 
lies againſt his Executors to, Sc. 2 Inſt, 428, If the Judge denies his Seal, the Party may prove it 
by Witneſſes, 2 Inſt. 428. Though the Party grieved be dead, his Heirs or Execators may have 
Error upon the Bill of Exceptions, 2 Inſt, 427, 


Vent 366, When a Bill of Exceptions is allowed, the Court will not ſuffer the Party 
307. to move any Thing in Arreſt of Judgment on the Point on which the Bill 
2 Lev. 237. of Exceptions was allowed; having given their Opini | it before; 
2 jones 17. © P ed; having g pinion upon it ; 
for his proper Redreſs 1s by Writ of Error, and it is preſumed that the 
Court was ſatisfied in the Point when the Party tendred his Bill of Excep- 
tions; though argued in Lev. that ic ought to be uſed as well to prevent as 
to reverſe the Judgment. 
12 Mod. 609, Bill of Exceptions no Super ſedeas of a Judgment. 4 
t: A Bill of Exceptions is only to be made uſe of upon a Writ of Error, and therefore where a Writ of 
Error will not lie, there cannot be any Bill of Exceptions. Rex v. Inhabitants of Preſton. Hil. E. 9 G. 
2. Balier's Ni, Pri. 2d Edit. 316. KO HEY | 
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k OROUGH Engliſh is Cuſtom which prevails in certain ag - Lit. f. 164, 
tient Boroughs, by Virtue of which the youngeſt Son ſhall inherit Noy es“ 
his Father, as to the Lands of which he is ſeifed in Fee- ſimple er It in called © 
Fee- tail. The (a) Reaſon of this Cuſtom ſeems to be, that in theſe 2 TY 
Boroughs People chiefly maintained and ſupported themſelves by Trade cane a, tome 
and Induſtry ; and the elder Children being provided for out of their Fa- bold, it firſt 
ther's Goods, and introduced into his Trade in his Life-time, were able to prevailed in 
ſubſiſt of themſelves without any Land Proviſion, and therefore the lad. 


Lands deſcended to the youngeſt Son, he being in moſt Danger of being 10. 
left deſtitute. : *\ 


HP (a) Others ' 
. . p d have told us, 
that the Reaſon of this Inftitation was, becauſe the Lord demanded the firſt Night with the Bride, ſo that 
they thought the eldeſt not legitimate. Preface to 3 Mod. Rep. 


If Landin Borough Engliſh be given to 4. and his Heirs for the Life of Co. Lit. 110. 
B. and A. dies in the Life of B. leaving two Sons, the poungel ſhall be b. 
the ſpecial Occupant, becauſe the Heir that is Repreſentative of the Father, * Lev. 138. 


as to Land of that Nature, muſt be the Occupant, ſince the Heir muſt } Keb. 475. 
take by Deſcent, and not by Purchaſe, rey, da ** Reſolved be- 


tween Baxter 


and Dag ſauell. Vaugh, 201. 
By the Cuſtom of Borough Engliſh, the Widow ſhall have the whole Co. Lit. 33. 
of her Huſband's Lands in Dower, which is called her Free-Bench; and 111; 


this is given to her the better to provide for the younger Children, with B 
the Care of whom ſhe is intruſted. l en Oro. liz, 


7 . I. * 
She ſhall have Dower of Rent, Common out of Lands in Gavelkind, Borough Engliſh, 25 3 
enſue the Nature of the Land. Bro Cuſtom 44, 58. The Huſband ſhall be Tenant by Curteſy of 
Borough Engliſh Land. Vid Head of Curiz/y of England. | 


For a Condition broken, the Heir at Common Law ſhall enter, becauſe Cro. II. 204. 
the Condition is a Thing of new Creation, and collateral to the Land; but Plow. 28. 
when the eldeſt Son enters, the youngeſt Son ſhall enjoy the Land; for by — Head of 
Breach of the Condition he is reſtored to the ancient Eſtate. >=: © Gauging. 


The Benefit of a Warranty annexed to Lands in Borough Engliſh, ſhall Yidc Head of 
go to the youngeſt Son. | Warranty. 


If a Man be ſeiſed of Land of the Nature of Borough Engliſh, and C. Lie. 
bath Ifſve two Sons, and die, and the eldeſt Son, before any Entry made "wy 
by the youngeſt, enters into the Land by Abatement, and dies ſeiſed, this 

ſhall not take away the Entry of the youngeſt Brother, becauſe the eldeſt 

thall be preſumed to enter to preſerve the Eſtate in his Family, which he 

or his Heirs may ſome Time or other, upon Failure of his Brother's Line, 

happen ro enjoy. 1 

If a Man ſeiſed of Borough Engliſh Lands, makes a Feoffment in Fee, N. Dyer 179. 
to the Uſe of himſelf and the Heirs Male of his Body, (/ecundum curſum b. a 
communis legis) and dies, leaving Iſſue two Sons, the youngeſt, notwith- Jenk. Rep. 
ſanding the Feoffment and theſe Words, ſhall inherit thoſe Lands, ak 
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The 
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* Page 329 The Low takes Notice of the (a) Cuſtoms of Gavelkind and Borough 
Engliſh z and therefore it is ſufficient to alledge generally, that the Lands 
* 175. are of the Cuſtom of Gavelkind or Borough Engliſh. 


(a) But as to ſuch Cuſtoms as are no Part thereof, but merely collateral, dey matt be dees ta fad. 
ing; as that the Lands are deviſable, c. but for this wide Cro. Car. 562. 2 Sid. 1 ALL Sid. 77» 138. 
Englith, vide 


\ 


Lev. 80. Ja m. and ION 
. Wer ym. 77. $1.5 nr inn r 


— and Co. Lit. 


* =y — 1 


Salk. 243. pl. If A. hath Iſſue five Sons, and Ny youngeſt dies in the Life-time of the 


5 * F ather leaving Iſſue a Daughter, after which the Father purchaſes Lands 
more, adjudg- in Borough Engliſh, and dies; the Daughter of the fifth Son ſhall, / jure re- 


ain, inherit r e re INC VE r 


n 

6 ya. 371011 i 1. 4h. hy 1 

$10. adjudged. . EP ir 1094.18. 1845. une. A oY 
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UBLICK — - which are of General 88 are, of 


10 E. 3. 28. Common Rigbt, to be repaired b che whole Inhabirancs of at 
— _— y ' County in whieh they he. E 2 
2 ry 101. 


13 Colgg- Hey, C. 143. ' Cho: Car. 365. 


But a Corporation Aggregate, (5) either in reſpec of a Special Tenure 
p of certain Lands, or in reſpect of a Special Preſcription ; alſo any ather Per- 
Ball. c. 14. ſon by Reaſon of ſuch a Special Tenure, may be compelled to repair them. 
(5) A Body 


Politick me be hound eliher Ratione Tespe. fon Pr cin 2 Iuſt. 700. 13 Co. 33. But aiprivate 


Perſon, though he may be bound ratione Tenure, is not bound ratione- Preſcrifitionis. ' Vide Hawk, P. C. 
203. Fareſl. 54, 98. Salk. 358. pl. 5. 3 Salk. 77, 381. pl. 3. 6 Mod. 150, 191, 255. If a Bi- 


; ſhop p⸗ Fe. hath once or twice of Alms repaired 4 Bridge, this binds. not; 3 but yet it eee 
him, that he ought to repair, unleſs he proves the contrary. 2 Inſt. 700. 


Jones 173. Any particular Inhabitant or Inhabitants of a County, or Tenant or Te- 
Pop. 192. nants of Land, chargeable: with the-Repairs-of a Common Bridge, may be 


6 Mod. 307. 


12 Mod. 198. made Defendants to an Indiftment for not repairing. it, and be liable to 
Pay the whole Fine aſſeſſed by the Court for the Default of ſuch Repairs; 


| | La. Rayw. and ſhall be put to their Remedy at Law for a (e) Contribution from thoſe 


who are bound to bear a proportionable Share in the Charge; for Caſes of 
: La, an. this Nature require the utmoſt Expedition; and Bridges, being of abſolute 
356. $8. Neceſſity, are not to he unrepaired till Law Suits. are determined. 


1:69, 1175, 
4 11 Mod. 36. pl. 33. Salk. 358. pl. 6. (e) Where the Party grieved may in ſuch Caſe 


have a Writ to che Juſtices, De oneranda pro rata for tione. F. N. B. 235. Reg. 268. 2 Inſt. 700. 
Where he may bring his Bill in Equity. Hard. 131. 


Salk. 358. If a Manor, held by the Service or Tenure of repairing a Common Bridge, 
pl. 5. Per comes, by the Alienation of the Lord, into the Hands of ſeveral Perſons, 
8 8 every Alienee, being Tenant of any Parcel, either of the (4) Demeſnes or 
(% If char Services, ſhall be liable to the whole Charges, and put to their Remedy for 
ed rationeTe-'.a Contribution from the Reſt ; and though the. Lord, on ſuch Alienation, 


nuræ Of a 

Manor, the antient Freeholders and Copyholders are not liable to contribute, for nothing is Part of the 
Manor but the Demeſnes and Services ; but thoſe who have any Part of the Demeſne Lan by Purchaſe, 
muſt contribute, Hard. 131. per Cur, 2 Ld. Raym. 792, 804. 


" WP agreed 
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®* agreed that the Purchaſers ſhould be exempt from the Charges, yet how- Page 330 
ever binding ſuch Agreement might be among themſelves, it ſhall not 
work a general Injury, by making the Remedy the Public had, more 
difficult than it was before. 2 8 
So if a Manor ſubject to ſuch Charge comes into the Hands of the Crown, Salk. 258. 
yet the Duty upon it continues ʒ and any Perſon claiming afterwards under F): 5: 5 
the Crown, the whole Manor, or any Part thereof, ſhall be liable to an In- * 
dictment or Information, for Want of due — | f 
If Part of a Bridge lie within a Franciſe, thoſe of the Franchiſe may be Hawk. F. C. 
c__ with the Repairs for ſo much; alſo, by a ſpecial Tenure, a Man K 
may be charged with the Repaire of one Part of « Bridge, and the abb —_ 
ants of the n = 2 
It hath been reſolved, that it is not ſufficient for the Defendants to an 
Indictment for not repairing a Bridge, to excuſe themſelves by ſhewing 
that they are not bound ei to repair the Whole, or any Part of the Hawk. p. C. 
Bridge, without ſhewing what other Perſon is bound to repair the ſame; * 192. 
and it is faid, that in ſuch Caſe the whole Charge ſhall be laid upon ſuch | 
Defendants, by Reaſon of their ill Plea. 
Ic is ſaid, that where ſuch Defendants plead that A. B. ought to repair Hawk. P. C. 
the Bridge mentioned in the Inditment, and take a Traverſe to the Cha — 
againſt themſelves; the Attorney General, in this Special Caſe, may take "ED 
a Traverſe upon a Traverſe, and inſiſt that the Defendants are bound to 
the Repairs, and traverſe the Charge alledged againſt A. B. and that an Iſſue 
ought to be taken of ſuch ſecond Traverſe; and that the Attorney General 
may afterwards ſurmiſe that the Defendants are bound to repair it, and that 
the whole Matter ſhall be tried by an indifferent Jury. 2 Lev. 146. 
It ſeems clear that thoſe who are bound to repair ſuch Bridges, muſt 43 Aff. pl. 43. 
make them of ſuch Height and Strength as ſhall be anſwerable for the 233 | 
Courſe of the Water, whether it continues in the old Channel, or makes a 21. 
new one; and that they are not puniſhable as Treſpaſſers for entering on 
any adjoining Land for ſuch Purpoſe, or for laying on the Materials re- 
quiſite for ſuch Repairs. © | | | 


No Inhabitant of a County ought to be a Juror for the Trial of an Iſſue, 6 Mod. go07- 
whether the County be bound to ſuch Repairs or not; but it is ſaid, that . 
he may be a good Witneſs. 8 | _ 

No Man can be compelled to build or contribute to the Charges of : Int. 701. 
building of any new Bridge, without an Act of Parliament; nor can the In- Carth. 193. 
habitants ef the whole County, by their own Authority, change a Bridge 6 Mod: 307. 
or High Way from one Place to another. | | | 4-95, ap 


no Town or Freeman ſhall be diſtrained to make Bridges 27% ab antiquo & dr jure facere conſurvernnts 
which vide explained, 2 Inft, 29. 1 2699 ani; 


5 


2 Inſt. 701. 

Rol. Abr. 
* 368. But 

if it becomes a publick Conveniency, the Inhabitants of the Country are bound to repair it. Salk. 359. 


If a Man makes a Bridge for the common Good of the King's Subjects, 
he is not bound to repair it. Tre bp 


pl. 7. 6 Mod, 307. 


By the 22 H. 8. c. 5. ** The Juſtices of Peace in every Shire, Franchiſe, (a) e 
* or Borough, or (a) four of them, whereof one to be of the Quorum, may —_— i 
os IR Mp” G f ace of a 
inquire and determine, in their General Seſſions, of Annoyances of Bridges County or 
41.05 niet ag 2) 9+ jig Town, c. be 
four in Number, and one of them of the Quorum, they have no Manner of Juriſdiction by Virtue of this 
Statute. 2 Inſt. 701, 702. But it is ſaid, that the Juſtices of the Peace of the County, in which ſuch Town, 
being not a County of itſelf, and wanting ſuch a Number of Juſtices, ſhall lie, may, by Virtue of this 
Clauſe of the Statute, determine all Annoyances of Bridges within fuch Town, tc. if it be known what 
Perſons in certain are bound to repair the ſame; but if it be not known, it ſeems that ſuch Annoyances 
are left to the Remedy of the Common Law; becauſe the Clauſe, which in ſuch Caſe aathorizes tlie 
Juſtices of the Peace to tax all the Inhabitants, ſeems expreſsly to confine the Power of taxing the In- 
habitants of ſuch Town to their owe Juſtices, 2 Inſt, 704. Hawk. P. C. 224. See that Clauſe of the 


Stat. poft 331. 
Vol. I. 4 U „ broken 


1 


Bzidges. 
* Page 331 broken in the (a) Highways, and make ſuch Proceſs and Pains.00 eve , 
(a) This Sta- © f Preſentment, againſt the Perſons charged, Sc. as the King's Bopeh 
tate extends © is uſed to do, or as it ſhall ſeem by their Diſcretions to be neceſſary and 
to Bridges in convenient.” | "PL 
the High- IG | | | 3; ap 
2 . 6 Mod. 255, 256. Safk. 359. pl. 8. 2 Ld. Raym. 1174. But panes of Peace are (ai 
to have Jene over Nu ſances to other common Bridges, by Virtue of 1 Eliz. c. 3. and the 8 
Words of the Statute of Ed, 3 *. 10. Hide 2 Hawk; P. C. 39. a 4 1 9 


7 


(% Tr bw * And where it cannot be known who ought to make fuch Bridges de- 
been queſti- „ cayed, they ſhall be made by the Inhabiranrs of the Shire, City, or Tow 


ny whe- (%) Corporate wherein they ſhall be; and if Part ſhall be in one Shire, 
nd ch c. and Part in another, the Inhabitants of each ſhall repair and make 


hath no « ſuch Part as lies within their reſpective Limits.“ 
Bridge within i | iD 
ite own Limits, be not liable to contribute to the Repairs of a County-Bridge. Hawk. P. C. 223. Fit 
Skin. 254. pl. 2. 1 5 | J 


r 


And for ſpeedy Reformation of ſuch Bridges, the Juſtices of Peace of 

e ſuch Shire or Town, or four of them, whereof one to be of the Quorum, 

„ may call before them either the Conſtables, or elſe two of. the moſt ha- 

| «neſt Inhabitants of every Town and Pariſh, and with the Aſſeat of the 
e) Viz, ſhall ** ſaid Cofiſtables or Inhabitants, may (e) tax every Inhabitant within their 
make a diſ- Limits, in ſuch Sums as may be thought convenient; and ſhall cauſe 
arg Tax ,0n «& the Names and Sums of each Perſon to be written on, à Roll indented, 
* living « and ſhall have Power to make two Collectors of every Hundred for the 
in the Coun- Collection of ſuch Tax; which 14 * receiving one Part of the Roll 
ty and each © indented, under the Seals of Juſtices, ſhall have Power to col- 

c 


= Y 


ara of, e lect all the Sums therein contained, and to diſtrain thoſe who ſhall refuſe 
bunt „ © to pay; and the ſame Juſtices, or four of them, may alſo name two 
whether he © Surveyors, who ſhall ſee every ſuch decayed Bridge repaired from Time 
dwell in it or © to Time, to whom the ſaid Collectors ſhall pay the ſaid Sums by them 
not; and <« received; and the Collectors and Surveyors, and their Executors, ſhall 
—— « from Time to Time make a true Account to the Juſtices, or four of 
or Ocenpier them, whereof one of the Quorum, of their Receipts, Payments and 
be a Boly *© Expences; and if any of them ſhall refuſe that to do, the ſame Juſtices, ot 
Politick or « four of them, may make Ptoceſſes againſt them by Attachment, under 


we — 4 their Seals, returnable at the General Seſſions; and if they appear, may 


claim -an Bas ., compel them to account, or elſe, ,on their Refufal, may commit them 
ception by a quouſque." ; er 
prior Act of OY 

Parliament. .2 Inſt, 70g, 704. Keb.gt. Note; This Method of taxing and raifing Money taxed, 
ſeems altered by 1 Ann, Stat. 1. c. 18. guod wide. | | | 


* . 


And it is further enacted, That where the Bridge is in one Shire, and 

the Perſon bound to amend it in another; or where the Bridge is in a 

© Town Corporate, and the Perſon bound to repair it, out of it, the Juſ- 

ties of ſuch Shire or Town Corporate may enquire and determine all 

„ ſuch Annoyances within their Limits; and on a Preſentment may make 

Page 332 5+ * Proceſs againſt ſuch Perſons ; and do further in every Behalf, in every 

wy «. ſuch Caſe, as they might do by the ſaid Act, in caſe that ſuch Perſong 

No Money « were in the ſame Skire, c. and all Sheriffs and Bailiffs of Liberties 

Ar ** ſhall ſerve ſuch Proceſs, on Pain to make ſuch Fine as ſhall be ſer by 

Repair of the ſaid Juſtices.” ©* role PM | | 
Brigges with- Ault aac « 6b n 5 ; oY 

out the Preſentment ef the grand Jury; 2 Ld. Raym, 1175. 2 Stra. 900. Sel, Caf, 415, Barnard; - 

K, B. 445+ 14 Geo. 2. c. 33. Juſtices, of the Peace may purchaſe adjoining Grounds for enlarging 

Bridges. As to Statutes relative to particular Bridges, ſee the Tables to the Statutes, Tile Bridgrr, 


1 l ” | 4 Pro- 
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—— 


— * 
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« Provided that nothing i in this Act ſhall be prejudicial to the Liberties 
« of the Five Ports; but thay the Warden, Mayors, Baikfh and Jurats of 
« the ſame Ports, may enquire and determine all Annoyances of Bridges 
« therein, and make ſuch Proceſs, &c. as the Juſtices of Peace may do in 
« ther Places, by Virtue of the ſaid Act.“ 

And it is further enated, That the ſaid Juſtices, &c. may allow ſuch 


« reaſanable Coſts, and Charges to the ſaid Surveyors and Collectors, as by 
« -their Diſcretion ſhall be thaught convenient,” x, 44 
ighnways as He next ad- 


And it is further enacted, Thar ſuch Parts of Hi 
<« joining to the Ends of Brid s, by the 572 Feet, ſhall be 
«« amended as often as Need ſhall require; and that the ices, or four of 
them, whereof one of the Qreram within their ſeyetal Limits, may en- 


« quire and determine in their General Seſſions all Arnoyanoces thetein, and 


© doin every Thing concerning, the ſame, in as ample a Manner as they | 
* may do for OY and repairing Bridges.” 


— 
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2 URGLARY. is, a Felony I the mig Law, in Breaking H. P. C. 80. 
we entering the Manes Pony uſe of another, or a Church, or the 1 We. 
Walls or Gates 0 Town, 3 in the Night, with an Intent Gp, 
to commit toe F 425. 5 whether 10 felonious Intention be ex- Cro 5 


ecuted dr not. 22 : Aft. 95. 
Hawk. P. G. 
In this Definition it will be OT) to conſider, _ , hs 


(A) What Breaking is luticient to conſtitute this Offence. 
333. Fs 
(B) What Entry. 334. 


(C) Whether both be noceffery; - 334. 105 
(D). What ſhall be accountey Sight-time fo? that Purpoſe, 
334+ 
(E) In what Place this Offence may be committed, 335. 
) Of the Intention to commit ſome Felony, 336. 


(G) pow this Ofkence is puniſhed, and the Offender erclys 
ded his Clergy. 4 36. 


(A) What 


5 
- 
— 


-— 


Burglary. 


—— * 
— 


rage 333 (A) That Breaking is ſufficient to conſtitute 


H. p. c. ths | NE who PLS by a Chimney, who opens a Window, or breaks 


Inſt. 64. the Glaſs thereof, unlocks a Door, or draws the Latch of a Door, is 
awk. P. C. guilty of Breaking the Houſe, as much as if he had actually forced open the 
102. Door, or had broken a Hole in the Wall, c. 


| Grow. Allo, if one affault a Houſe with an Intent to rob it, and the Owner of 
i And. F 5. the Houſe, in order to drive him away, opens the Door, and he thereupon 
q cont, enters, he is guilty of Breaking the Houle. 
. Hawk. P. C. | . | 

102. leaves this a Zvere. Yet ſee the next Clauſe, 


Kelynge 42, If Perſons coming to an Houſe with an Intent to rob it, are let in under 
| h a Pretence of Buſineſs with the Owner, and then rifle the Houſe ; or if Per- 
. Date. * ſons, having ſuch a felonious Intent, take Lodgings in a Houſe, and then 
H. P. C. 81. fall on the 1 and rob him; or if Perſons, having ſuch Intent, raiſe 
Hawk. P. C. an Hue and Cry, and prevail on the Conſtable to ſearch the Houſe, and 
102. being let in by that Means bind the Conſtable and rob; in theſe Caſes the 
Offenders have been adjudged guilty of Burglary. | 
Kelynge zo, It is Burglary for one who enters by an open Door, or lies in a Houſe by 
6 the Owner's Conſent, to unlatch a Chamber-Door with a felonious Intent. 


7 
— C. 81, So if a Servant draws the Latch of the Chamber-Door in which his Maſter 


Hawk. P. C. lies, with an Intent to murder him. 
83, 102, | 


Stra. 481. H. H. P. C. 562. Hutt. 20, 33. 


2 Stra. 881 By the 12 Ann. flat. 1. cap. 7. it is recited, ©* That there had been ſome 
. H. P. C. « Doubt, whether the Entring into a Manſion-houſe without breaking the 
we; ** ſame, with an Intent to commit ſome Felony, and breaking the ſaid 
| Houſe in the Night- time to get out, were Burglary ; and thereupon it is 
declared and enacted, that if any Perſon ſhall enter into the Manſion or 
„ Dwelling-houſe of another by Day or by 1 without breaking the 
„ ſame, with an Intent to commit Felony, or being in ſuch a Houſe hall 
* commit any Felony, and ſhall in the Night- time break the ſaid Houſe 
to get out of the ſame, ſuch Perſon is and ſhall be taken to be guilty 
* of Burglary, and ouſted of the Benefit of the Clergy, in the ſame Man- 
* neras if ſuch Perſon had broken and entred the ſaid Houſe in the Night- 
* time, with an Intent to commit Felony there.“ | 1 
3 Iaſt. 64. But if one enter into a Houſe by a Door which he finds open, or through 
8 a Hole which was made there before, and ſteal Goods, c. or draw any 
12. hing out of a Houſe through a Door or Window which was open before, 
or enter into a Houſe by the Doors open in the Day-time, and lie there till 
Night, and then rob and go away, without breaking any Part of the Houſe, 
he 18 not guilry of Burglary ; and therefore ſuch Breaking, as is implied by 
Law in every unlawful Entry on the Poſſeſſion of another, whether it lie 
open or be incloſed, though it will maintain a common Inditment, or Ac- 
tion of Treſpaſs Quare clauſum fregit, will not ſatisfy the Words Felonice & 
| Burglariter fregit. 8 | 
See Foſt. Cr, Cupboards, Preſſes, Lockers, and other Fixtures of the like Kind, which 
merely ſupply thePlace of Cheſts and other ordinary Utenſils of Houſhold, 
ſhould be conſidered in no other Light than as mere Moveables, partaking 
of the Nature of theſe Utenſils and adapted to the ſame Uſe; and therefore 
the breaking open a Cheſt in the Houſe, or the Door of a Cupboard let 
into the Wall of an Houſe, is not Burglary. 
* (B) 


Law 108, 
109, 


PR 6 . 
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| Burglary, 


* Page 334 


* (B) That Entry. 


N the leaſt Entry, either with the Whole or but with Part of the Palt. e. 99. 
Body, or with any Inſtrument or Weapon, will ſatisfy the Word In- - 4 C. 81. 
travit in an Indictent of Burglary; as if one do but put his Foot over a __ Tg A 
Threſhold, or his Hand, or a Hook or Piſtol within a Window, or turn the Hawk p. ©. 
Key of a Door which is locked on the Inſide, or diſcharge a loaded Gun in- 103. 
to a Houſe, &c. Foſt. Cr. Law 


Alſo in ſome Caſes, an Entry in Law is ſufficient, though there be no G _ 
actual Entry; as where divers come to commit a Burglary, and ſome ſtand H. b. go. 
in adjacent Places, and the others enter and rob, they are guilty z for the 81. 


Act of one is the Act of all. Hawk. P. C. 
And upon this Ground Hawkins argues, that a Servant within a Houſe, 3. 


who in Confederacy with a Rogue lets him in to him, is as much guilty of _ ME 
Burglary as if he had been without the Houſe. _ 
for Hale ſays 


it is only Robbery in the Servant. H. P. C. 81. H. H. P. C. 553. ſays it is Burglary in both. See 
2 Stra. 881. 1 


— 


— . — 


t Cornwal's Caſe, fimilar to the Text, and at a Meeting of all the Judges at Serjeants Inn, they 
were all of Opinion it was Burglary in both. 


EO 4 3 _—_— " 


— 


(C) Whether both be neceſſary. 


T HERE muſt be both a Breaking and an Entry; for both the Words H. P. C. $0. 
fregit and intravit are neceſſary in the Indictment; and therefore if, 3 Inſt, 80. 


on a bare Aſſault upon a Houſe, the Owner fling out his Money, it is n * Hawk. P. C. 


O 103. 8. P. 
Burglary. accord”, 


| a | But he ſays 
there are ſome looſe Opinions to the contrary z for which wide the Authorities there cited. 


—— * 


— 


(D) What ſhall be counted Night-time foꝛ this 
Purpoſe, 


HE Word Noctanter, being preciſely neceſſary in every Indictment for Dalt. e. 99. 
this Offence, cannot therefore be ſatisfied in a legal Senſe, if it appear S. P. C. 30. 
upon the Evidence, that there were ſo much Day-light at the Time, that a Crom. 33. 


. ' | H. P. C. 79. 
Man's Countenance might be diſcerned thereby. | | . fd. Th 

| y Co. 6. 
Hawk. P. C. 101. But in ſome of theſe Books there are Opinions that Burglary may be committed at 
any. Time after Sun-ſet, and before Sun-riſing. “ | 


* That ſhould ſeem the moſt reaſonable Opinion, being the beſt Rule, as being the moſt certain. 


Vor. I. 4 X (E) Tn 
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rege 335 E) In what Place this ©ffence may be com⸗ 
mirted, 


H. P. C. 82. CCOQRDING to the conſtant Courſe of late Precedents and Opi- 
_— P. C. FA nions, it ſeems neceſſary to have the Word Maxfanalis in the Indict- 
4 Go. 40. a. ment; and therefore that the Offence can be only committed in a Dwelling- 
Inſt. 64, 67. houſe, | 
ut And. 302. | 
and 8. P. C. mention Precedents of Indictments of Burglary in Domo, without adding Manſionali, Alſo 
it 1s agreed that Burglary may be committed in breaking Churches, or the Walls or Gates of a walled 
Town, in which the Word Manfionalis cannot be made uſe of ; bot theſe are ſaid to be diſtinct Burglaries; 
though Lord Cole ſays, that as to a Church, it may properly enough be alledged, being the Manſion- 
houſe of GOD; Cerec. 3 Inſt, 64, Bratt. 144. b. Bro, Coron. gz. 22 Al. 39, 95. Poph. 42. 


27 Af. 38. Dalt. c. 99. Burglary in an Apartment in the African Houſe, it muit be laid to be the 
Man/ion Houſe of the Company, Folt, Cr. Law 38, 39. 


Crom. 33. b. A Houſe which a Man dwells in but for Part of the Lear, or which he has 
Dalt. c. 99. hired to live in, and brought Part of his Goods into, but has not yet lodged 
H. P. C. 82. in, or which his Wife has hired, though without his Privity, and lives in 
Mo. 650. pl. „ithout him, will ſatisfy the Words Domus Manſionalis in an Indictment 
*&. 4. a. Of Burglary, though no Perſon were in it at the Time of the Offence. 
Cro, Car. 


470. Jones 394. Kelynge 54. Poph. 42, 52. 3 Inſt. 64. ſo agreed by all theſe Books, Hawk. 
1 Folt, Cr. Law. 77. 


; Inſt. 64. Alſo all Out-Buildings, as Barns, Stables, Dairy-houſes, c. adjoining 


| Dalt. c. 99. to a Houſe, are Jooked upon as Part thereof, and conſequently Burglary may 


Bro. Tit. be committed in them; but if they be removed at any Diſtance from the 


OS Houle, it ſeems that it has not been uſual of late to proceed againſt Offences 


H. P. C. 82, therein as Burglaries, 


Hawk. P. C. 
* Alſo a Chamber in one of the Inns of Court, wherein a Perſon uſually 
are bags lodges, or a Lodging in a Part of a Houſe, actually divided from the Reſt 


greed that an of the Houſe, and having a Door of its own to the Street, are agreed to be 
Apartment called properly Manſion-houſes. 

hired by a 

Lodger for a certain Time, and not divided from the Reſt of the Houſe, by having a different Door, Cc. 
can be called his Manſion-houſe. Kelynge 83. holds that it cannot, but Hawk, P. C. 104. ſeems cen“. 


Kelynge 27. If ſeveral Perſons dwelt in one Houſe, as Servants, Gueſts or Tenants at 

Hawk. P. C. Will, and a Burglary be committed in any of their Apartments, it ſeems 

104. clear that the Indictment ought to lay it in the Manſion- houſe of the Pro- 
prietor. f : | 


H. p. C. 8 Burglary. cannot be committed in a Shop * or Workhouſe, which is leaſed 
22 AM. 9 * to one tor: his Uſe in the Daytime only, nor in a Ground incloſed, nor in 
Bro. Coro. 93. a Booth Þ or Tent, 


S. P. C. 3o. Dalt. c. 99. Crom. 31. Hawk. P. C. 104. * See the Note at the End of G, fo. 336. 


+ Clergy is taken away from thoſe who rob any Perſon in their Dwelling-houſe or Booth, 5 and 
6 Ed. 6. c. 9. 18 El. e. 7. | 2 


Burglary. 


(F) Of the Intention to commit ſome Page 336 
Felony. 


E Indictment muſt alledge, and the Verdict find, an Intention to Dyer 99. pl. 
commit ſome Felony, though it be not neceſſary that a Felony be — 
actually committed ; for if it appear that there was only an Intention to nf ve 
commit a Treſpaſs, there can be no Burglary z but it ſeems that an Inten- Ney. z20 
tion to commit a Rape, or ſuch other Crime, which was a Treſpaſs only at H. 4 & $4, 
Law, and is made Felony by Statute, will make a Man guilty of Burglary, 


84. 
as much as if ſuch Offence were a Felony at Common Law; uſe where- ces. JF. 
ever a Statute makes any Offence Felony, it incidently gives it all the Pro- Palt. e. 99. 
perties of a Felony at Common Law. | 


Hawk. P. C. 
105. 


(G) How this Offence is puniſhed, and the Dffend- 
er excluded his Clergy. - | 


IS Offence has been punifhed like all other Felonies, by hangi 
ſince the following Sratutes, which ouſt the Offenders of the Benefit 
of their Clergy. For, 4, 

By 1 Ed. 6. cap. 12. par. 10. the Principal is excluded in all Cafes except %% 2 Hawk. 


that of challenging more than Twenty, if any Body be in the Houſe at the P. C. 355, 
Time of breaking, and thereby put in Fear, Ge. 


356. and the 
Authorities 
. . "Ty | | as } there cited. 
Alſo the Principal in every CT; whether any Perſon' were in the 
Houſe at the Time or not, is excluded from his Clergy, by 18 Eliz. cap. 7. 
upon a Conviction by Verdict, Outlawry or Confeſſion, G 

Alſo by 3 & 4 . & M. cap. g. every Perſon who ſhall counſel, hire or 


command any Perſon to commit any Burglary,. being thereof convicted or 
attainted, or being indicted, and ſtanding mute, or challenging perempto- 
rily above Twenty, ſhall not have his Clergy ; and by this Statute Princi- 


pals in Burglary ſtanding mute, or challenging peremptorily more than 
Tweaty, are ouſted of their Clergy “. 228 *Stealing to 
| 40 8. Value 
in any Houſe, though it be not broken, and though no one be 


in ĩt, is ouſted of by 12 Ann. ſt. 1. 
c. 7. . 1. Tide alſo 6 Geo. 1. c. 23. and ſee as to flealing Goods in a Soul, Ne „Ec. 3 W. and 
M. c. 9. 10 and ii W. 3. c. 23, Rn | 


27 * By-Laws. 


Moor 583, 


By-Law is a private Law made by thoſe who are (a) duly (5) 
x * 62 authorized thereunto, by Charter, Preſcription or (c) Cuſtom, 
(a) A Power for the (d) Conſervation of Order and good Government within 
- — 4 ſome particular Place or Juriſdiction, | 
y-Laws is | | 


included in the very Act of Incorporating, and incident to every Corporation Aggregate, without expreſs 
Words in the Charter; all By-Laws muſt ever be ſubject and ſquared to the Rule of the general Law of 
the Realm, as ſubordinate to it. Hob. 211. (b) By the 19 H. 7. c. 7. it is enacted, that no Ordi- 
nance ſhall be made in Diminution, or to the Diſinheritance of the Prerogative of the King, nor againſt the 
common Profit of the People, unleſs they are examined and approved by the Chancellor, Treaſurer of 
England, Chief Juſtices of either Bench, or three of them, or both Juſtices of Aſſiſe in their Circuit, 
where the Ordinance is, c. nor ſhall reſtrain any to ſue to the King againſt ſuch Ordinances. “ Via. 
Rol. Abr. 363. 5 Co. 63. Comb. 222. (c) Where a By-Law founded on a particular Cuſtom 
before allowed, and become Part of the Common Law, ſhall be operative by the Cuſtom, though other- 
wiſe it would be void. de Head of Cuftems, aad Raym. 294. Carter 68, 114. Bridgm. 140. 
Brown 177, 178. Skin. 375. (4) The Inhabitants of a Town, without any Cuſtom, may make 
By- Laws for the Repair of their Church, Highways, or ſuch other Thing which is for the publick 
Good; and in ſuch Caſe the greater Part, without any Cuſtom, ſhall bind all. 5 Co. 63. Mo. 379, 
Brownl. 288, Hob. 212, Mod. 194. Of By-Laws for the better Regulation of Commons, wide 
Head Common, and Rol. Abr. 365. Leon. 190. And. 234. 3 Leon. 38. 264. Dalf. 95. Palm. 396. 


* 2%, Notwithſtanding this Statute, if a By-Law can be good, which is in Diminution, or to the 
DiGnheritance of the Prerogative of the King, or againſt the common Profit of the People? Or, if a 
By-Law can affect any but the Members of the Body, making it? See pf the Heads B, D, and E. 


As every By-Law muſt be reaſonable in irſelf, and agreeable to the 
8 Laws of the Realm, and be framed ſo as to advance the Benefit of 
that Place where it is made to operate, I ſhall therefore conſider, 


(A) Such By-Laws as relate to the appointing and elefing 
Pembers of a Cozpozation. 337. | 
(B) Such as are made in Reſtraint of Trade. 338. 
(c) Such as are made to pzevent Nulances. 340. 
() Such as affect Strangers. 341. 
(E) Such as in the Frame and Yake of them are vold, by 
ozdaining a Method of inkozcing Obedience to them con- 
trarp to Law. 342. | | 


— 


(a) Such By-Laws as relate to the appoint⸗ 
ing and electing Members of a Cozpoza- 
tion. 

„u Head of I there be a Corporation made and incorporated by the Name of Mayor 


Corporations, and Commonalty, and by the Charter the Mayor is appointed to be 
4 Co. 78. choſen by the Commonalty, and in the ſaid Charter there is a Power given 


2 to 


— — — — _ _ » 


to the to. make. By-Laws, for: the better Order Government of the Jenk. Rep. 
ſaid IN they may make a By. Law, Ace Number, of che 
Commenalty ſhall. be, choſen, by.mham. ahe Mayor ſhall be choleo, for Member: of 
Avoidance 'of pop ylar, Gonfuſign.,,. Ie 10 0012) % 563. $241. 50 434 Parliament 


* 


x x o N ei 89 ads Þ neee 
chofen. * the r N Eledicn cingot by A 177 aw be given to a ſele Number; for free 
Ele for Membeis of Pirhament are pv bb pablite'; hid this is not to be compaſed to the Caſe of | 
Elections of Mayo A. A Nſt. 48, 49 fl. ,nginoly ot A 
Sm OT UT TIT TEM Ty DO TUO Oey TH gy WD 

on” tf Power of making By-Laws is by Ch Aren to à Fele Bödy, they Us not repreſent the whole 


NA „ and castet aflume to chemſelves Chat betongs to ft; it the Power f making By-Lais 
is in © Boy at large; they way delegste their Rights to a frleft Body, Ni v. Spencer. Ft. 6 Geo. 
3. 3 Bur. 1827.— A By-Law cannot ſuperadd a Qualification to an Elector which the Charter does 
not require, Ibid. | rw © our ante” *y 1 ; 
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fa By-Law is made b the Company of Vintners in London, that 
Freeman of the ſaid Company, who ſhall be choſen and admitted to be 
Liverymang ſhall pay 3 1 l. 135. 44. Sc. this is a godd By-Law ; for this 
being a Degree of Pre- eminence to which Men ef Subſtance only are gaverners 

raiſed ; and there being a Neceſſity for Money to ſupport the Honour and Cafe. 
Reputation of the Company, were the Sum more or leſs, it could not make Comb. 221. 
the By-Law void, while it binds only the Members of the Corporation; - —— 
for when a Man doth agree to be of a Company, he doth thereby ſubmit 6 Y 
himſelf to the Laws thereof. 4 


Surgeons, 
one choſen Steward ſball forfeit 20l. on Refoſal of his taking upon him the Office, beld good. 2 Lev. 


11 . TY” 
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* Page 338 


Raym. 446, 


that every 
252. Vide Lutw. 402. 


A. By-Law made in London, that no Freeman choſen Sheriff, Sc. ſhall gay. 142. 
be excuſed, unleſs he voluntarily ſwear be is not worth ta, ooo J. and bring pl. 1. 
ſix other Citizens to vouch in like Manner, on their Oaths, that they be- Ld. Raym. 
lieve it to be true; and if he openly refuſe to take the Office. then to 490. 4. 
forfeit the Sum of 500. viz. 400 J. to the City; and 1004. to the next 686. 270, 


Man that ſhall hold the Office; held (5) a good By-Law. - 2 Will. Rep. 
5 701 he; 5 2 109. Carth. 
480. 8. C. at large, and ſeveral Exceptions taken to it. 5 Mod. 438, 440. S. C. (3) That every 
Common-Councilman who refigns his Office, ſhall forfeit 10 l. a — By Law. Lutw. 402, 405. Of 
a Company to elect upon their Livery ſuch and ſo many of their Members, as ſhould ſeem moſt meet and 
convenient to them, on Pain to forfeit 251, on Refuſal to accept, or to pay the Admiſſion-Fee, is a good 
By-Law. Bur. Rep. 239. | 


, 


1 th. 


i * * ® . 


# 


(B) Such as are made in Reſtraint of Trade. 


New Corporation not having any (6) Preſcription to appropriate to | 
A themſelves, and exclude others, cannot make a By-Law to exclude Rol. Abr. 
all Perſons from uſing an Art or Trade in their Town to which they were 24 Y. 


not Apprentices in the ſame Town, though they have ſerved as Apprentices 


Rd 212. Norris 
to it in another Place. and States. 


Therefore Hutton 5, 
. 


Moor 86g. (5) But a By-Law, d Preſcription or Cuſtom, may reſtrain a Man from the 
Exerciſe of his Jawful Trade, in a particular Place. Lutw. 564. Carter 86, 114. But a By-Law ſhall 
not be carried farther than the Preſcription warrants, FideRaym. 294. 2 Brownl. 178, 182. Bridg- 
140. A By-Law founded on the Cuſtom. of Londen, that no Perſon not being free of the City of London, 
mall keep any Shop, or ule any Trade within the City, reſolyed good in Faggener's Cale. 8 Co. 129. 
And ſo the Practice has been to this Day. — So where the Corporation of Weavers claim by Cuſtom, 
that none ſhall intermeddle with their Art within London and Southwark, but thoſe of their Guild or 


You, I, 4 Y Fraternity, 
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By-Laws. 


Y 


* 


— — 


Hob. 211. Therefore if a Corporation make a By- Law, that none ſhall uſe the Att 
Norris yerſ, of Weaving within the Corporation, who has not ſerved ſeven Years as 
Stapes, or the an Apprentice there, or who has not'exercifed that Trade there for Fin 
— * Years before the making of the By-Law, (c) nor unleſs he be allowed and 
Caſe. approved of by the Wardens of the Company, this is a void By-Law; 
Hutt. 6. S. C. for any Perſon may lawfully follow what Trade he pleaſes, and where he 


Moor 869. pleaſes, unleſs prohibited by the general Law of the Land, 1 
S. C. Brownl, 


49. S. C. (e) If the King creates a Corporation, and by the ſame Charter grants to the Members that 
none ſhall uſe a Trade within the ſaid Corporation, but ſuch as ſhall be approved by them, or,avy two 
of them, this Grant is void, being againſt the Liberty of the Subject, and tending to a Monopoly, and 
what the King cannot immediately 40 cannot be done by any derivative Authority from 1 
232. Lutw, $64. | #23 
So where the Corporation of Taylors in Tpſwich made a By-Law, that 
| none ſhould (d) exerciſe the Trade of a_Taylor in Ipſwich, qui non fuerit 
Page 339 * allocatus per legale warranium vel authiritatem datam by the fig Corpora- 
tion, or three of the Maſters and Wardens ; nor ſhould ſet up any Shop 
Co for this Art, nor exerciſe it, until they preſented themſelves to the Maſter, 
— + Sc. or three of them, or proved that they had ſerved in this Trade as Ap- 
Taylors of prentices for ſeven Years. | 
Infavich Caſe | | 
adjudged. Rol. Rep. 4, 5. S. C. adjudged. Godb. 252. S. C, adjudged. Rol. Abr. 364, 365. 
S. C. adjudged. (4) That if a Servant makes Clothes for his Maſter, Miſtreſs, or their Children, this 
is not exerciſing the Trade of, Qc. but for this wide Rol. Rep. 4. 11 Co. 54. Hob. 211. Godb. 253. 
Bridg. 141. 8 Co. 129. and wide Statute 5 Eliz. c. 4. and 28 H. 8. c, 8 That no Apprentice or 
ourneyman ſhall, by Oath or Bond, be compelled not to keep any Shop, c. withoat Licence of the 
aſter, | r 


Comyns 269. So where the Town of Bedford made a By-Law, that none, ex 
pl. 148. Freemen, ſhould exerciſe any Art, Trade or Myſtery, within the Corpork- 
Lotw- 502. tion, which, not being founded on any Cuſtom they had of excluding Fo- 


Mayor reigners, was held void. 


Foxadjudged. 


If the Merchant-Taylors of London, by Virtue of their Charter, make 
Rol. Abr. a By-Law, that no Merchant ſhall put his Cloth to be dreſſed but at a Cloth- 
14057 576. worker's of their Company, this is a void By-Law; for it is againſt Reaſon 
577, Ve. 391. and the general Liberty of the Subject, to be reſtrained from putting his 


pi. 766. ad- Work to whom he pleaſes. 
judged be- | | 
— Dawvenant and Hardis. 2 Inſt. 47. S. C. 11 Co. 86. 8. C. cited. Carth. 116. 8. C. 


Godb. 106, So a By-Law in London, that none ſhall bring any Sand, nor fell nor uſe 
107. adjudg- any within the City or Suburbs, but only that which is taken out of the 


ed. River of Thames, &c. is void, becauſe it is againſt Reaſon that a Freeman 
1 ſhould be reſtrained from Merchandizing and Selling; and this may con- 


cern the Inheritance of ſome who may have Sands in their Land. 
© Mod. 104. If the City of London make a By-Law, that no Perſon ſhall follow the 


The Chamber- Profeſſion of a Dancing-Maſter within the City, who is not free of the 
lain of London | 
verſ. Groſcourt adjudged, Comb. 373. S. C. 


. 


Fraternity, held good, Cro. Eliz. 803, A By-Law in Reſtraint of Trade is not good, without ſetting 
forth a particular Cuſtom to ſupport it; ſuch particular Cuſtom cannot be preſumed. A By-Law to 
confine ſuch as have a Right to the general Freedom of the City of London, to take it up in ſome one 

articular Company, is a Reſtraint of Trade. Bur. Rep. 16, 17. A By-Law to prevent being made 
— till called at three ſeveral Meetings of the Mayor, oc and approved of by the Majority, was holden 
to be a reaſonable Regulation of Trade, Id. 131. 


Company 


Company of Muiciahs , this is 4 void By-Law, for if he be free of aby 
other Company it, is ſufficient z and . the obliging a Man to be free of 1 
particular Company, when he has no Remedy to compel that Company to 
admit him, is creating a Kind. of (a) Monopoly in ſuch Company, and 
putting a certain Number of. Men under the final Juriſdiction and Power 
of others. x. amr Se args, coo hg deg aan © 7.0 
. 31e 10 10 1 1900 16 200 116. 2 law made by 
the Merchant-Adventurers, that no Man ſhould buy or ſell at four Fairs within ſuch a Prince's Domi - 
nions, without firſt compounding with them, and paying a Fine, was made void by the Statute 12 H. 7. 
c. 6. 1 1 it was an aan of che Liberties of all others, not being free of that Company. 
Rol. Abr. 3 3. : | | ; LEY .G0 I | OWE En ti # 1*{ a 0 F | 
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* Under a general Power to make By-Laws, a By-Law cannot be made to refrain Trade z therefore 
a By-Law, that no Freeman of the City of London, mall exerciſe the Trade of a Butcher, without be- 
ing free of the Butchers Company, adjudged void. Herriſen v. Goodman, M. 30 Geo. 2. 1 Bur. 12. 


But wide Rex v. Harriſon, T. 2 Geo, 3+ 3 Bat. 1324. Where a By-Law, that Butchers, not free, ſhall 
take their Freedom in the Butchers Company, and no Butcher be admitted to the Freedom of the City 
in any other Company; and all Butchers not free of the City, and intitled to their Freedom of another 
— ſhall be made free of the Butchers Company, on paying the uſual Fees and Fine, was ad- 
judged 4 * bs » . 


But if an Ordinance be made in London by the Common-Council, (who 5 Co. 62. 


have Power by Cuſtom, which is among other Cuſtoms confirmed by Act of Chamb. _—_— 


Parliament by general Words) that if any Freeman, Citizen or Stranger = 


within the City, ſhall put any Broad-Cloth to Sale within the City of, 365. 8. G. 


London, before it be brought to Blackwell-Hall to be viewed and ſearched, 3 Leon. 264. 
ſo that it may appear to be ſaleable, and that Hallage be paid for it, 8. — oy 
ſcilicet one Penny for every Cloth, that he ſhall forfeit for every Cloth Perteg. 
65. 84. this is a good Ordinance, as well to bind Strangers as Freemen, 
becauſe it is made to ptevent Fraud and Falſity in Cloth, and for. the 
better Execution of the Statutes without Deceit ; and the one Penny for 
Hallage is but a reaſonable Recompence or Charge, for the Benefit which 
the Subject hath by it. Or 

If in London there is an Act of Common Council made, that, the Brick- palm. 305. 
layers ſhall not Plaiſter with Lime and Hair, but with Lime and Sand only, per Car 
and that Plaiſtering with Lime and Hair ſhall belong to rhe Plaiſterets, wy 
under the Penalty of, &c. (admitting this before to have been Part of the 
Trade of a Bricklayer) the By-Law is void; for though they have regimen 
Perſonarum in their Manufactures, yet this Power extends only to theit 
Demeanor in their Trade, and not to annex that to one Trade which before 
belonged to another, 


* But if a By-Law is made by the Corporation of Throwſters in London, Page 340 
that none ſhall have above ſuch a Number of Spindles in one Week, this 


is a good By-Law, for it is not in Reſtraint of Trade, but to make a more Lev. 229. 


equal Diſtribution of it. adjudged. 
By-Law to confine Brewers to certain Hours for carrying out Drink, 2 Stra. 1085. 
good. | Andr. g. 


All By-Laws intended to hinder Trade are void. f 16 Mod. 131. 
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(C) Such as are made to prevent Nuſances. 


1 ſeems clearly agreed, that wherever any Trade by its Excreſcence tends ,, _ u 
to a Nuſance, and thereby proves of publick Inconvenience, it may be ,/ 328. ad- 

reſtrained by a By-Law; therefore if the Mayor, &c; of London, - having judged be- 

Time out of Mind had the Right to order and diſpoſe of Cars, &c. to Ls tween Player 
n 
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S. C. judy: but, 429, Ce. 85 1 0 work for Hire within the Gi Rope 


x 


_ 


— 


| h 
mitfed to Hire. and the 
ed. erg thre Lane he Proveents ©. of ei Habe tha 4 


Keb. 463, t 8 R ation thereof, an tha 12% A e ThE 
5 


t 9 | : af , Ad 4 | ob and u 
i 4 21. vail Rl be. n FP, he K A ** N. vl 212 pig a 
2 Keb. 27. quo a) che nc an ent is void, dut ! ings ele a BY*1 Www, 
S. P. adjudg- becaule a Moltitude of Cars, by the Stoppage of the Streets, may prove a 
ed betV en publick Nuſancc. I 25 112 15 +04 bluod nt on ee eee A e eee nt; 
Rr ad red bier samen ant £ vain bus Hed? bos. > vo UNS ein 
Jenkins Jide Vent. 195, 196. Like Point between Player: and. Broadnax,” admitted, ſuch By Law 
being founded on the Cuſtom; and wide Skin. 371. pl. 19. to 384. 4 Mod. 228. A By-Law 10 te 
ſtrain the Number of Hackney Coaches, and that they ſhould not exceed 400, and objected, That 
Coaches being of a new Invention,” a By Law fdunded on the Cuſtom was void; but there is no Reſo- 
lution ; and tow bid the Statutes 5 Wand M. Ci'22;.\ 9 Ann. c. 23, 1 Geo. 1. c. 57. ( A 
„Law, chat no Catan within the City of | London "ſhould yo with his Cart without a Licence 
from the Guardians of ſoch an | Hoſpital, Fc. is void; for this only tends to the private Benefit 
of the Guardians of the Hoſpital, and is id Nature of a. Monopoly, Rol. Abr. 364. Vi Bult. 
11, 12. And all By-Laws oaght to be for the common Benefir'of, Se. and ndt for the private Be- 
nefit of a particular Man. Gold ſb. 79. Moor 380. Carth. 480. LA. Raym. 496. Salk. 142. pl. 1. 
5 Mod. 438. 12 Mod. 270, 686. 2 Will. Rep. 209. | bo? f 
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Sid. 204. , So if the Number of Taverns, Alchbuſes, c. increaſes to ſo great a 
per Cw', \Nyumber as to become Nufances, they may be reſtrained by a By-Law, 
in e Nen ade a Nufance by its Situation, it may be reſtrained 
(0) SA. 28, by a By-Law; and therefore a La to reſtrain (5) Butchers and Chand- 
per Cur, lers, and ſuch (4) others. from ſerting'up in Cbpeapſide, ot ſuch other emi- 
March 15. nent Parts of the Cite i god, becauſe, ſuch T rades are offenſive, and 
March 13. may be apt to cfeate Dilcaſes ; ahd therefore for fear of lafection, and for 
3 the Sake of Publick Decorum and Conveniency, ſuch kind of Offenſiye 
(c) So of a Trades may be removed to Places of more Retirement. 
Brewhouſ. 3 OR 98 wa 


March 15. per Cur" ,—— A Man reſtrained from ſetting up a Tavern in Birchin-Lane, March 19. 


: 


*#& 4% 


Rol. Abr. So if a By-Law be made in London, that none ſhall make a Hot-preſs, 
365. adjudg- nor uſe it within the City, under the Penalty of 10 J. for the making 
ed. thereof, and 5 J. for the Uſe thereof, this is a good By-Law ; becauſe the 
Uſe of thoſe Preſſes is dangerous with Regard to Fire, and alſo deceitful, 
in as much as thaſe Preſſes make Cloths and Stuffs look better to the Eye 
* That Brew- than in Truth they are. dat 
ers Drays | 25 | Far 
ſhould not be in the Streets in Lenden after eleven in the Forenoon in Summer, and one in Winter, is 
good, Boyyworth v. Hearne, H. 11 Geo. 2. Stra. 1085, B. R. H. 405. Andr. 91. | 


* 
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n (P) Such as affect Strangers. 
Bolt. 11. IF the Corporation of Butchers in London, having Power to make By- 
adjudged, Laws, make one, That no Butcher, or Perſon being a Stranger, ſhall ſell 


See Lucas any Veal within the City of London, unleſs they dreſs the Kidneys of their 
00 pose Veal in ſuch a Manner as the Kidneys of Sheep are dreſſed, under the Pe- 


1 nalty of, &c. a Stranger, ſelling Veal in London, is not (d) bound to take 
Lane Notice of this By-Law. 
where Stran- Y A £51 v4 


gers ſhall be bound by By-Laws, or not, wide Moor 579+ Dalſ. 103. Savil 74. Godb. 180. Carter 
179. Salk 142. pl. 1. Ld. Raym, 49069. | 


\ % 
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By⸗Taws. 


But if ſuch By-Law is made to ſuppreſs Fraud, or any general Inconve- Bulſl. 12. 
nience uſed by a Foreigner, as Corruption, &c. in the Sale of Meat, this is 7“ Car”. 
a good By Law, and ſuch of which he (a) muſt take Notice. (a) That 


© Strangers 
coming into a Corporation muſt, at their Peril, take Notice of the By- 
350. pl. 19. Lutw. 404. _ 
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If the Maſter, Wardens, and Aſſiſtants of the Triniry-Houſe in Deptford- 2 Jones 144. 
Strand, being incorporated by Letters Patent of Car. a. and having thereby 
Power to ** By-Laws, do make one, That every Mariner within twenty- 
four Hours after Anchorage in the River of Thames, ſhall ſend his Gun- 
powder on Shore, if the Weather will permit, under the Penalty of, Ic. 
though quoad the Matter, this is a good By-Law, becauſe for the Publick 
Good, and Prevention of the Danger which might otherwiſe accrue to the 


City of London; yet becauſe the By-Law extended beyond the Juriſdiftion % Bridg, 
of the Makers, dubitalur. : | ü 141 3 and 
ä NY | ; 2 Vent. 33. 
Where the Univerfity of Oxford mide a By-Law, That whoever, Privilegiatus five non Privilegiatur, 
| ſhould be taken walking in the Streets after Nine at ay. ry and having no reaſonable Excuſe, to be al- 
lowed by the Proctor, ſhould forfeit 40 s. and whether 


is could affect or extend to a Townſman, dubi- 
tatur; and a Frohibition granted, to the End the Merits may be determined. 


If the Company of Horners of London, being incorporated by Letters 3 Mod. 1 59. 
Patent, and impowered to make By-Laws for the better Government of Adjudged. 
their Corporation, make a By-Law, That two Men by them appointed 
ſhall buy rough Horns for the ſaid Company, and bring them to the Hall, 
there to be diſtributed every Month by the Maſter, &c. for the Uſe of the 
Company; and that no Member of the Company ſhall buy rough Horns 
within twenty-four Miles of London, but only of thoſe two Men appointed, 
under the Penalty of, &c. this is no good By-Law ; for they being a Com- 
pany incorporated in the City of Londen, have no Juriſdiction elſewhere ; 
and may as well extend their Power all over England, as for twenty-four 
Miles. 

A By-Law, That all Strangers, coming into the Port of London, ſhould 
employ City Porters to carry their Goods, &c. is naught; but they may (3) galk. 44. 
() make a By-Law, That none but Freemen ſhall be Porters; but to con- pl. . per 
fine Strangers to none but ſuch as are City Porters, is unreaſonable ; for if Cur. 
the City will appoint no Porters, they have no Remedy againſt the City; % Salk. 
allo Strangers cannot know who are City Porters, nor compel them to ſerve 396. M$ 

them. 1 That they 
being a Corporation cannot make a Corporation, but may a Fraternity. See 10 Mod. 338, Oc. 


A Corporation may inforce a Cuſtom'by a By-Law, impoſing a Penalty for a Breach of it; but it can- 
not give an Action to a Stranger to recover that Penalty, but muſt ſue for it themſelves, or ſome one for 
them. Bodwic v. Fennell, M. 22. Geo. 2. 1 Will, 233. Totterdell v. Glaxby, T. 5 Geo. 2. 2 Will. 266. 
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(E) Such as in the Frame and Make of tbem Pex 34: 
are void, by oꝛdaining a Method of infozcing 
Obedience to them contrary to Law, 


Y-Laws are uſually made with certain Penalties, which regularly are to ; 
be recovered by (c) Action of Debt, or may be (d) levied by Diſtreſs. 5 Co. 04. 


—B Tt. But Law ty the 
City of London, and that the Penalty ſhall be recovered by the Chamberlain, is good. 5 Co. 63.——But 


if the Mayor and Commonalty limit the Penalty of the By-Law to themſelves, it cannot be recovered 
in the Mayor's Court, unleſs he be ſevered, Salk. 397. pl. 3. 398. Ld. Raym. 501. Where, upon 
« By-Law made in London, the Penalty was limited to be recovered by Adion of Debt, wherein no 
Vo, . 2 42 Eſſoin, 


Laws of ſuch Corporation. Skin. 
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By⸗Laws. 


A 


29 64. But a By-Law with a Penalty of (a) Impriſonment, or Forfeiture of- 

3 = 7. Goods and Chatrels, is void; for, by the General Law of the Kingdom, no 

ſiveds, Man is to be impriſoned, or diſpoſſeſſed of his Goods and Chattels, nyf per 

2 Inſt. 54. Legale Judicium Parium ſuorum, vel per Legem terre ; and were By-Laws 
- with ſuch Penalties allowed, it would be enabling Corporations 


ſet u 
» 1 private particular Laws, in Contradiction to the Laws of the 1 © p 
a 


the By-Law would be againft the very Nature and Eſſence of a By-Law; which, thi 


was, That if it may be preter the General Law of the Realm, it cannot be contra. 3 
any gave op- P 7 


aig Words to the Mayor, he ſhould be impriſoned, &c. 


Per can: Such u By-Law is not lawful; 
ut a By-Law to disfranchiſe the Offender had been good, — The City of London cannot ſet a Fine, te, 
for Non-performance of a By-Law. Comb. 10. | 


2 Vent. 182. If the Company of Taylors in the, City of Exeter, being incorporated by 
adjudged be- Letters Patent of Ed. 4. and having thereby Power given them to make 
prery av wa By-Laws, make a By-Law under a certain Penalty, to be (5) levied by Dif. 
m 80 a By- treſs and Sale of the Offender's Goods; this is no good By-Lay for the 


Law cannot Forfeiture cannot be levied by Sale of the Offender's Goods. 
be made upon a 


Pain of Forfeiture of the Goods, &c. 8 Co. 127, b. 2 Vent. 183. Vide Keb. 733. 


Moor 411. If in London a By-Law is made, that if any Freeman takes the Son of an 
Alien to be his Apprentice, the Bonds and Covenants ſhall be void; this is 
no good By-Law ; for though the Common-Council might have inflicted a 


Fine or other Puniſhment upon ſuch Maſter, yet they cannot make the 
Bonds and Covenants void. * 


* A By-Law that none but Freemen ſhall keep Shop, and which confines the Action to the Portmote 


Courts where none but the Sheriff or Coroner {awwhbo muſt be Freemen) can array a Jury, is bad. Heſteth 
v. Broddock. H. 6. Geo. 3. 3 Burr, 1847. 


Page 343 


Carriers. 


(A) What Perſons come under the Denomination of Car- 
riers. 343. 


(B) In what Caſes chargeable fo2 a Faflure in his Duty, 
344- 


- 


—— — 


— 


9 


Eſſoin, Protection, or Wager of Law ſhould be allowed; the Juſtices ſaid, They were very preſumptaous 
in making By-Laws in ſo Legiſlative a Strain; and ſaid, they might be ſued in B. R. for their Preſump- 
tion and Inſolence. Godb. 107. 3 Mod. 193. The Action cannot be reſtrained to the Court of 
the Corporation in which the By-Law is made; but Debt, notwithſtanding, will lie thereupon in the 
Superior Courts. 2 Sid, 105, 178, — Where under the Penalty of ſuch a Sum (not exceeding 408.) 
as by the Makers of the By-Law ſhould be aſſeſſed. Bridg, 139, 142,—— How the Penalty muſt 


be aſcertained. 2 Lutw. 1324. | (4) A Penal Sum to be forfeited for Non-performance of a 
By-Law, cannot be levied by Diſtreſs, without a Preſcription to do it, or Limitation by the By-Law fo 
to do. 5 Co. 64. | 


4 | (C) Df 


Carriers. 


a ow» _— - — „ 
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(c) Ot his Intereſt in the Things delivered to his Charge. 

346. ae ite ad. ) 

(o) ©f the Regulations Carriers are under by Aas of Par. 
llament, with reſpet to their Carriages, and the Pꝛices 
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(A) What Perfons come under the Denomina⸗ 
tion of Carriers. 


Fr 


LL Perſons carrying Goods for Hire, as (a) Maſters and Owners Co. Lit 5 
of Ships, Lightermen, Stage-coach-Men, Sc. come under the Rol. Abr. 
Denomination of Common Carriers, and are chargeable on the 2, 338- + 
(3) General Cuſtom of the Realm, for their Faults and Miſcar- — — 
 Merchane and 


riages. | 

Merchandize, 
and Maſter and Servant. (5) And though 4 Declaration againſt a Carrier may be good without recit- 
ing the general Cuſtom, yet the beſt and moſt uſaal Way 1s to bring a ſpecial Action on the Caſe, and 
declare quod ſecundum Legem & Conſuetudinem Anglia, c. Sid. 245. Hard. 485, 486, This Cuſtom is 
not confined to a particular Place, but extends to all the King's People. 3 Mod, 227. And therefore 
in Truth it is the Common Law. Hob. 18. Are liable in reſpect of the Reward, and not of the 
Hundred's being anſwerable over to them, Salk. 17. pl. 8, 143 Raym. 646. 5 Mod. 455. Carth. 
487. Comyns 100. 12 Mod. 482. | | ; 


| Alſo if a Perſon, who is no common Carrier, takes upon himſelf to carry 
my Goods, though I promiſe him no (c) Reward, yet if my Goods are loft 


, 
or damaged by his Default, I ſhall have an Action againſt him. (Ohe be 

| | 1 . | common Car- 
there be no Agreement or Promiſe of Payment, he ſhall recover his Hire on Tier, though 


T F q a Quant 4 3 

therefore liable. Alſo a private Perſon undertaking, without any Reward, to am my —. 44 
ſwer for his own Neglect; for by taking the Truſt on himſelf, he is obliged to execute it ; but if the 
Goods are miſuſed by another, he is not liable. Per Holt Ch. Juſt. in Coggs and Barnard's Caſe, Salk. 26, 


pl. 12. 2 Ld. Raym. 909. 3 Salk. 11. Vie his Argument at large, Head of Bailment ante 243. 


But the Maſter of a A Ae, who (d) only carries Paſſengers for Hire, Comyde 25. 
ſhall not be liable for the Goods of his Paſſengers that are loſt; and therefore Pl. 16. 


(e) where A. delivered a Trunk to the Driver or Servant, who loſt it out of (4) But if 
his Poſſeſſion, it was held, That the Maſter was not liable in an Action upon Gosds 2 


G 
the Caſe on the Cuſtom of the Realm; for though the Servant received — PAC. 


Money for it, yet that was but a Gratuity; and the Maſter ſhall not be ſengers for 
chargeable with the Acts of his Servant, otherwiſe than he acts in Execution Hite, then 


4 ; "ſy: he is a com- 
of the Author ry given him. mon Carrier, 


5 and ſhall be 
liable. 2 Show. Rep. 128. Salk. 282. pl. 11. S. P. Holt. s) Ruled Evidenc 
and the Plaintiff nonſuited. Salk, 282. pl. 11. * | (6) ed by Holt on Evidence, 


(B) In 
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Page 344 (B) In what Caſes chargeable fo2 a Failure in | 
vs. DU. 


Rol. Abr. 2. FF a Man delivers Goods to a (4)common Carrier, to carry them to a cer. 


_ = tain Place, if he (5) loſes them, an Action upon the Caſe lies againſt 
262. him; for, by the common Cuſtom of the Realm, he ought to carry them 
() Though ſafely. | =. 
no common 


Carrier, yet, if he takes Hire, he may be charged upon his Special umg. Cro. Jac, 262, Sid, 
245. Keb. 252. (b) So if damaged ; and the Declaration ſhall be good, though not particularly 
alledged how they were damnified. Palm. 523. Hern's Plead. 76, 77. 


2 Show. Rep. Alſo, if a (c) common Carrier, who is offered his Hire, and who has 


327, pl. 334 (4) Convenience, refuſes to carry Goods, he is liable to an Action, in the 
A Bion "will {ame Manner as an Inn-keeper who refuſes to entertain a Gueſt, or a Smith 


lie againſt Who refuſes to ſhoe a Horſe. 

a common | A [5 
Ferryman, who refuſes to carry Paſſengers. Hard. 163. /ed arguendo. Lide Rob. Ent. 103. A Special 
Declaration againſt a Letter-Carrier, for the Non-delivery of a Letter delivered out to him at the General 
Poſt-Office, (4) But if the Porter puts up the Box of a Paſſenger dehind a Stage-Coach, and the Maſ. 
ter, as ſoon as he knows of it, ſays, That he is already full, and refuſes to take the Charge of it, the Maſ- 
ter ſhall not be liable ; Ruled upon Evidence. 2 Show. Rep. 128. For this is the ſame Caſe with an 
Hoſt who refuſes his Gueſt, his Houſe being full, and yet the Party ſays he will ſhift, &c. if he be rob. 
bed, the Hoſt is diſcharged ; for this wide Head of Inns and Inn-keepers. | | 


Cro. lac. If a Man delivers Goods to a common (e) Hoyman, who is a common 
2 1 Carrier of Goods, to carry them te a certain Place, and pays him according 
ob. 17.8. 


df geto the Cuſtom for the Carriage of them, and after for Default of good keep- 
00 Wen ing they are loſt; an Action upon the Caſe lies againſt him; for by the com- 
Goods of mon Cuſtom of the Realm he ought to have kept and carried them fafely, 


Value are 

put into a Lighter to be conveyed from the Ship to the Key, it is uſual for the Maſter to ſend a com- 
petent Number of his Men te look to the Merchandize, ſo that if any of the Goods are loſt or im- 
bezilled, the Maſter is anſwerable, and not the Warfinger; but if ſuch Goods are ſent aboard a Ship, 
the Warfinger, at his Peril, muſt take Care to preſerve them. Molloy 212. Said to be ruled at Guild- 
ball, per Holt Ch. Juſt. So if he does not pay him, or make any Agreement ; for the Carrier may have 
his Quantum Meruit. Cro. Jac. 263. Sid. 36. Bro. Aion on the Caſe 38. 2 Show, 81, 129. 


— 
* 


® If the Wharfinger takes Charge of the Goods, and loſes or ſuffers them through Negligence to be 
damnified, he is liable to an Action. 


Rol. Abr. 2. If a Man delivers Goods to ſuch common Hoyman, to carry to a Place, 
Hob. 17. and after delivers them (being of good Value) to another to keep ſafely in 
pw Jt. the Boat, and does not diſcharge the Hoyman, and after they are loſt through 
30. Negligence, an Action on the Caſe lies againſt him. 

n If A. delivers Goods at York, to B. (who is a Water-Carrier between Hull 
jo * and London) to carry them from Hull to London; though the Agreement is 
Aru 338, to carry the Goods from Hull to London, and no Mention is made of the 
2 Show. 129. Carriage to Hull, yet if the Goods are loſt, B. ſhall anſwer for them; for 

upon his general Receipt of them at York, he is liable. 

If a Merchant lades Goods aboard a Ship, to be tranſported at a rea- 
ſonable Reward of Freight to be paid to the Owners, and in the Night- 
time, while the Ship rides in the River Thames, notwithſtanding a com- 

* Poge 345 * petent Number of Men are left aboard for the Guard of the Ship and 
Vest. ics. Goods, yet ſeveral Perſons, under the Pretence of Preſſing Seamen, ſeize on 
: of e the Men aboard, and take away the Goods; an Action will lie agaicſt the 
and Sluce, Maſter, for in Effect he is paid by the Merchant, for the Merchant pays 
adjudged the Owners, and the Owners pay the Maſter; ſo that the Money of the 
3 Merchant 


* n i. de, | Jo 
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Carriers. 


: 
— — K — rn 


= a4 4 . 
— > — 


ä — 


* 


Merchanc is bu handed over by chem to the Maſter » adjudged and (aid, f aSpe. 
That though, by che Admiral Law, the Maſter is not chargeable pro Damn <1#l Verdi, 
fatali, as in Caſe of Pirates, Storm, Sc. where there is no Negligence in 27 n Cu. 


him; yet becauſe the Ship was infra Corpus Comitatus (a) this Cale mult _ 5 
not be meaſured by the Rules of that Law. + cv 


a z Keb. 72,112. 
138. 8. 8. Mod. 85. 8. C, ill reported. 2 Ld. Raym. 918. Stra. 128, 2 Lev. 69. S. C. 3 Lev. 


259. 8. C. cited, and Halt Ch. Juſt, ſaid, The Maſter is chargeable in reſpe& of his Wages, and the 
Proprietors in reſpect of his Frei at. Molloy 210. 8. C. For he muſt ſee all Things forth · com- 
ing which are delivered to him, let what will happen ; the Ad of God or an Enemy, Perils and 
Dangers of the Sea only excepted ; but for Fire, Thieves, &c. he muſt anſwer. (a) In an Action againſt 


a common Hoyman from Walton to Londen, the Defendant pleads, that the Boat and Goods ſupra 


Thamifim _ ſunk and loſt, ab/que hoc, that they were loſt pro defets bone Cuſlodiæ, and Iſſue there- 
upon join . 


If A. and ſeveral others take their Paſſage' in a Fetry-Boat, and being 


upon the Water a Tempeſt ariſcs, ſo that they are in much Danger of being 2 Bullt. 286. 
drowned ; upon which, to preſerye their Lives, ſeveral of the Goods were ? 5 Raym. 
caſt over-board, among which, a Pack of Goods of A.'s of great Value _— 128. 


thrown over; (5) A. (hall have no (c) Action againſt the Bargeman. (3) Bat when 


| and how, by 
the Marine Law he ſhall have Average, &:, wide Molloy 246. and the Head of Merchants and Merchan- 


dize, (c) So if any Paſſenger, ex neceſſitate for the Safeguard of his Life, throws it over-board, no 
Afton lies againſt the Bargeman. 12 Co. 62. But it ſeems ſettled, notwithſtanding theſe Caſes, that 


a Ferryman who carries Goods for Hire, ſhall anſwer for the Goods though robbed of them, or though 
he throws them over-board to ſave the Lives of the Men in the Boat, becauſe for his Hire he runs the 
Venture of the Voyage. ide Allen 93. | LI | | 


It is clearly reſolved, that if a Carrier be robbed he ſhall anſwer the Value co. Lit. 89. 
of the Goods, for he hath his (d) Hire, which implies an Undertaking for 4 Co. 84. 
the ſafe Cuſtody and Delivery of them, which charges him at all Events; Owen 57. 
and this Political Inſtitution was introduced the better to ſecure People in * 8 
their Dealings, and to prevent Carriers, who are often intruſted with Things « rye 


of the greateſt Value, from confederating with Robbers, Sc. 2 Kol. Abr. 


ie 2 9 367. Rol. 
Rep. 70. Hob. 17, 18. Cro. Jac. 162, 330, 331, Bulſt. 280. Sid. 36. Mod. 85. 2 Ld. Raym. 


918. Stra. 128. 2 Sand, 380. Palm. 532. Moor 462. (4) He is liable in reſpect of his Re- 


ward, and not of the Hundred's being anſwerable over to him ; fer the Hundred is liable by the Statute 
of Winchefter, but he was ſo at Common Law; per Holt Ch. 


Juſt. Salk, 143. Ld. Raym, 646. 
5 Mad. 455. Carth. 487. Comyns 100. 12 Mod, 482. | | 


So if A. delivers a Box to a Carrier tocarry, and he aſks, What is in it, Allen 93 
and A. tells him, a Book and Tobacco, and in Truth there is 1001. be- Lt and 
lides, yet if the Carrier is robbed, he ſhall anſwer for the Money; for 4. Eccleflon. 
was not bound to tell him all the Particulars in the Box, and it was the 


Buſineſs of the Carrier to have made (e) a ſpecial Acceptance: Ruled by (0) It ſeems 
Roll, at the N Prius at Guildball; but in Regard of the intended Cheat now ſettled. 


to the Carrier, he told the Jury, they might conſider of it in Damages; at ene 
but yet the Jury gave the Plaintiff 97 J. Damages, abating 3 J. only for a ſpecial Ae 


: ceptance the 
Carriage; quod durum videbatur Circumſtantibus. Carrier ſhall 


be liable. 
Vent. 238. 3 Keb. 135. Vids Doct. & Stud, 130. and Head of Inn and Innherpers, and ſee Str. 145. 


But if A. being a common Carrier, receives by his Book-keeper from Carth. 485. 
the Servant of B. two Bags of Money ſealed up, containing, as was told o 2775 
him, 2001. and the Book-keeper gives a Receipt for his Maſter to this „ 44 


| rice. th 
Effect, Received of, &c. two Bags of Money ſealed up, ſaid to contain 200 1. Aas 


s , 4 like Point ſaid 
which I promiſe to deliver on ſuch a Day at Exeter, unto —— be to pay 10s. to have been 


per Cent. for Carriage and Riſque; though the Bags contain 40 J. and the ſo ruled — 
Carrier is robbed, he ſhall be anſwerable only for 200 J. for this is a par- r dig” e 
"Bo W and as it is by Reaſon of the Reward that the Carrier Plaintiff. 

i. I. 5 A 18 | 
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0 Page 346 is liable, which when the Plaintiff endeavours to defraud him of, it is but 
. reaſonable he ſhould be barted of that Remedy which is only founded on 


— 
* —— 


(C) Of hits Jntereſt in the Things delivered 
© his Charge. 


Co. Lit. 89. A Carrier, who hath Goods delivered to him; undertakes for his Hire to 


4 Co. 83. deliver them ſafely, and he hath. the Poſſeſſion of them for no other 


2 = Purpoſe; yet he hath ſuch a ſpecial limited Property, that he may bring 


Sid. 438,  T rover and Converſion againſt a Stranger that takes them away, or he may. 


Mod. zo. ſue the Hundred when robbed of them, becauſe he is anſwerable over in 
- _ 47- Damages to the abſolute Owner, 
E V. 4 4+ 


Py 9” oa Carrier by reaſon of his Poſſeſſion, and this ſpecial kind of Property, 
„, may have an Appeal of Larceny againſt one who robs him of the Goods 
P. C. 167 y n. Ppea | 
committed. to his Charge. $4: 
Alſo a Carrier by not delivering the Goods, or by imbeziling of them, 
x x 8 10. cannot be guilty of Felony; but if he opens a Pack and takes out Part 
9 1 the Goods, with an Intent to ſteal that Part, he is guilty of Felony ; for a 
Kelynge 35. Poſſeſſion of Part diſtin& from the Whole was gained by Wrong, and not 
Rol. Abr. 73. delivered by the Owner; alſo it was obtained baſely, fraudulently and clan- 
Hawk. P. C. deſtinely, in hopes to prevent its being diſcovered at all, or fixed upon any 
"Af one when diſcovered. | 1 0c 
H. P. C. 62. So if a Carrier, after he has brought the Goods to the Place appointed, 
3 Inſt. 107- take them away again ſecretly animo furandi, he is guilty of Felony, be- 
Bro. Coron. cauſe the Poſſeſſion which he received from the Owner being determined, 
8. P. C. 25, his ſecond Taking is in all Reſpects the fame as if he were a mere 
Hawk. go. Stranger. "+ wt | | | 
7 H. 6. 43. Allo if a Stranger ſteals the Goods delivered to a Carrier, he may be in- 
8 b. dicted generally, as having ſtolen his Goods; fo by reafon of this ſpecial 
SE Gr any if the Owner, with an Intent to make the Carrier anſwer for 
Ero. El. 5 36. them, fraudulently and ſecretly takes them away, he is guilty of Felony, 
S.P.C.26.a. and may be indicted generally, as having ſtolen his Goods; for the Injury 


3 Inſt. 310. js altogether as great, and the Fraud as bafe, where they are taken away by 


Mo. pl. 981. 
l. P. C 65. the Owner, as by a Stranger. 


Kelw. 70. | 
Hawk. P. C. | 3 3 


94 WM 


* Page 347 (D) Of the Regulations Carriers are under by 


Acts of Parliament, with reſpect to their Car- 
rtages, and the Pꝛices they are to take. 


Y the 5 Geo. 1. cap. 12. it is enated, © That no Waggon travelling 


See 22 Car. 


2. c. 12. * for Hire ſhall go, or be drawn with more than (ix Horſes, either at 
7&8W.3. * Length or in Pairs, or Sideways ; and that no Cart travelling for lite 
6, 3+ &« ſhall go or be drawn with more than three Horſes, under the following 


0 Ang. 4.78. « Penalties, f. e. That if any rrovelling Waggen for Hire ſhall gb oe be 


Ann. c. 18. a . 
Ay Geo. 1. drawn with more than ſix Horſes, that the Owner or Driver of uch 


4 Waggon 


N 


N * 96——ͤ— 1 * * 4 
= . 
C arriers | 


. 


Waggon mallfForfeir and Joſe all the Horſes above ſix in the Waggon, ft. 2. c. 11. 
« with all Geers, Bridles, Halters and Accoutrements, to the ſole Ule and 15 18 
% Benefit of any Perſon or Perſons who {ball feize or diſtrain the ſame ; and = his Pare 
« if any Cart trayelling or carrying for Hire ſhall go, travel, or be drawn poſe; and 
« with more than three Horſes, that the Owner or Driver of ſuch Cart ſo Hawk. P. C, 
ce travelling for Hire ſhall forfeit and loſe all the Horſes above three, (a) * * 4 
with all Geers, Bridles, Halters and Accoutrements, to the fole Uſe and | 79%: 


» 09.5 8. 
« Benefit of any Perſon or Perſons wha ſhall ſeize or diftrain the ſame. Casdben 


| | riding in 
Carts, not having ſome Perſon on Foot to guide them, forfeit 19.5, or within ten Miles of London. 24 
Geo. 2. c. 43. . 8. a general Prohibition of it. 27 Geo. 2+ C. 16. f. 7. 30 Geo. 2. C. 23. f. 9. Yide6 
Geo c. 6, 14 Geo. 2. c. 42. ſ. 6. 18 Geo, 2. c. 33. 1. 3, 4, 7» 16 Geo. z. c. 29. 26 Geo. 2. 
c. 30. ſ. 4, 6. 30 Geo. 2. c. 22. ſ. 2, 5, 30 Geo. 2. c. 28, ſ. 13. (a) Four, by 16 Geo. 2. 
C. 29. | 


« Provided, That the Perſons making any Seizure or Diſtreſs for any of 
« the Penalties hereby incurred; ſuch Perſon or Perfons ſhall deliver the 
« Horfe or Horſes, or other Things ſo ſeized or diſtrained, into the 
« Cuſtody of the Conſtable, or ſome other Pariſh Officer of the ſame, 
« next or adjacent Town or Pariſh where ſuch Diftreſs or Seizure is made, 
„(ho are hereby required to receive into their Cuſtody, and ſafely to keep 
* the ſame) till the Perſon or Perſons who made ſuch Diſtreſs or Seizure, 
„ ſhall make Proof upon Oath before ſome Juſtice of the Peace, of the 
« Offence committed; and the ſaĩd Juftice or Juſtices before. whom ſuch 
* Proof is made, are hereby required to iſſue their Precept to ſuch. Con- 
« ſtable or Pariſh Officer, immediately to deliver the Horſe or Horſes, or 
„ other Things ſo forfeited, to the Party or Parties who ſeized or diftrained 
the fame, to and for their ſole Uſe and Benefit, paying fuch reaſonable 
Charge for keeping and ſecuring ſuch other Thing, as the ſaid Juſtice 
„ fhall dire.” 0399 TO #19270 4 wo b 

Alſo it is enacted by the faid Statute, That no fuch travelling Waggon 
% for Hire, having the Wheels bound with Streaks or Tire of a lefs Breadth 
« than two Inches and a Half when worn, or being ſet or faſtened on with * 
% Rofe-headed Nails ſhall go, or be drawn with more than three Horſes; 
« every ſuch Owner or Driver of any ſuch Waggon, being fo bound with 
« Tire or Streaks of a leſs Breadth than two Inches and a Half when worn, 
or if ofa greater Breadth, ſuch Tire or Streak ſhall be faſtened on with 
* Roſe-headed Nails, ſhall forfeit and loſe all ſuch Horſes above the Num- 
eber of three, with all Geers, Bridles, Halters and Accoutrements, to be 
« ſcized and diſpoſed of as aforeſaid. ap er db Sw 4s, oe nk 

bor do hinder, or with Force 


„And that it any Perfon or Perſons: hal 

or otherwiſe attempt, or endeavour to hinder or obſtruct the Seizing, 
„ Diſtraining, Taking or Carrying away of any Seizure or Diſtreſs, or 
„Matter or Thing ſeized or diſtrained for any the Penalties or Forfeitures 
incurred, or to be incurred or forfeited by Virtue of this Act, or ſhall 
s reſcue the ſame, or ſhall uſe any Violence to the Perſon or Perfons con- 
«« cerned in making ſuch Seizure or Diſtreſs, each and every ſuch Perſon or 
*« Perſons ſhall upon due Proof made upon Oath, by one more credible 
Witness or Witneſſes, before one or more Juſtice or Juſtices of the 
Peace for the Cognry wherewHuch;Offence is done, be committed by 
the Juſtice or Jaftices to the —_— Gaol for the ſaid County for three: 
Months, there to remain without Bail or Mainprize, and ſhall alſo loſe 
and forfeit for every ſuch Offence the Sum of 101. to be levied and re- 
covered by Diſtreſs and Sale of the Offender's Goods and Chattels, by 
* Virtue of a Warrant under the Hand and Seal of futh Juſtice or Juſtices 
* (who is and are hereby authorized and required to grant the ſame); and 
in caſe the ſaid Penalty be not paid within three Days after ſuch * 

* . 1 made, 
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made, then it ſhall and may be lawful to and for the Peſan or Perſons ſo 
« diſtraining as aforeſaid, to ſell the Goods and Chattels ſo diſtrained, 
* rendring the Overplus to the Owner or Owners, the Charge. of ſuch 

diſtraining and ſelling being firſt deducted. |. qi. 

Provided, That nothing in this Act ſhall extend, or be conſtrued to 
extend, ro ſuch Waggons, Wains, Carts or Carriages, as are or ſhall be 

employed in or about Huſbandry, or manuring of Land, and in the 

carrying of Cheeſe, Butter, Hay, Straw, Corn unthreſhed, Coals, Chalk, 

* or any one Tree or Piece of Timber, or any one Stone or Block o 

1 | * Marble, Caravans, and the covered Carriages of Noblemen and Gentle. 

1 *© men for their own private Uſe, or ſuch Timber, Ammunition or Artillery; 

11 as ſhall be for the Service of his Majeſty, his Heirs and Succeſſors.“ 

1 : Note; In the Statute 6 Aen. cap. 29. 9 Ann. cap. 18. which prohibit 

1 the Drawing with more than five Horſes, there is this Proviſo, Except only 

ib where ſuch five Horſes ſhall not be ſufficient to draw ſuch Cart or Waggen 

L up any ſteep Hill, or out of any foul Place; in which Caſc it ſhall be lawful 

i . to join any Horſes from another Cart or Waggon then travelling that Road, 

4 with the Conſent of the Owner or Driver of ſuch Cart or Waggon, to help 

1 ſuch inſufficient Horſes up ſuch ſteep Hill, or out of ſuch foul Place. 

3 dee Penalty As to the Regulation of the Prices of Carriage of Goods, by the 2 . 

of taking & M. cap. 12. ſe. 24. it is enacted, © That the Juſtices of the Peace of 
more than „ every County, and other Place within the Realm of Exgland, or Domi- 
es" 21 © nion of Wales, ſhall have Power and Authority, and are hereby enjoined 

28. . 3. and required at their next reſpective Quarter or General Seſſions after 
Juſtices of *©* Eaſter Day, yearly to aſſeſs and rate the Prices of all Land- Carriage of 

the City of «© Goods whatſoever, to be brought into any Place or Places within their 
1 * -_ 4 reſpective Limits and Juriſdiftions, by any common Carrier or Wag- 
es. « goner; and the Rates and Aſſeſſments ſo made to certify to the ſeveral 
Goods be- Mayors, and other chief Officers of each reſpective Market-Town, to 
tween Lenden © which all Perſons may reſort for their Information; and that no ſuch 
and WY > e common Waggoner or Carrier ſhall take for Carriage of ſuch Goods and 

fer, 32 Cee. « Merchandizes, above the Rates and Prices ſet, upon Pain to forfeit for 
. 3. every ſuch Offence the Sum of five Pounds, to be levied by Diſtreſs and 


Sale of his and their Goods, by Warrant of any two Juſtices of the Peace 


Where ſuch Waggener or Carrier ſhall reſide, in Manner aforeſaid, to the 
* Commiſ- © Ute of the Party grieved “.“ | 
fioners for 2 : | | : 
regulating the Navigation of the Thames, to rate the Price of Water-Carriage, 24 Geo. 2. c. 8. ſ. g. 
Penalty for taking above the Price. IBi4d.—— What Rate to be paid for Carriages attending Sol- 


diers on their March, 33 Geo. 2. c. 8. ſ. 25. The Laws prohibiting the Carriage of exceſſive Leads 
of Meal, Malt, and Coals, within ten Miles of the Cities of London and Wefiminfier, repealed 11 Geo. 3. 
c. 51. f. 4. 1 | | | 
* 
— — — — — — ——— — — — = — 
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(A) Out of what Court it ifſues ; and therein of the Diſcre- 
tionary Power of the Court of King's Bench in granting, 

' denying and filing it. 349. 
(B) To what Courts it lies. 351. 
5 (C) Where 


(C) Where it is neceſſary, oz the Recozd may be removed 
(D) What the Party, who applies foz it, muſt vo befoze it 
is granted. 352. | 3 
E) Where by Ads of Parliament the Court of King's 
Bench is reſtrained from granting it. 354. | 
CF) To whom it ought to be direted. 355: 
(G) How fat it is a Superſedeas to the Court below. 356: 
(H) In what Banner it is to be returned. 357. 
(I) Where the Reco2d ſhall be ſaid to be removed. - 358. 


(K) Of the Pꝛoceedings of the Superioz oz Inferioz Court 
after the iſſuing out of the Certiorari. 359. 


. 
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(A) Out of what Court it iſſues; and herein 
of the Diſcretionary Power of the Court of 


King's Bench in granting, denying and 
filing it. 


| Certiorari is an original Writ iſſuing out of 57 or the p. N. B. 543. 
King's Bench, di in the King's Name, to the Judges or (The Coure 
Officers of (a) Inferior Courts, commanding them to return the of Chancery 


Records of a Cauſe depending before them, to the End the Par- —.— * 
ty may have the more ſure and ſpeedy Juſtice before him, or ſuch other g King's 
Juſtices as he ſhall aſſign to determine the Cauſe, | Bench ; as if 
| in an Action 

of Debt brought in the Common Pleas, upon a - Judgment in J. R. the Defendatit pleads Nul rie Record, 
the Plaintiff may have a Certiorari out of Chancery to ſend the Record thither 3 and the ſame may be 
ſent after by Mittimus into the Common Pleas, notwithſtanding the general Rule, that Records in B. R. 
ſhall not be moved out of that Court into any other Court. Cro. Car. 292. Dyer 187, 4 Inſt. 73. 
So if in an Action of Debt brought in an Inferier Court upon a Bond, the Defendant pleads, that the 
Plaintiff had recovered in B. R. upon the ſame Bond; and the Plaintiff replies Nu tie! Record, and there- 
upon Iſſue is joined quod habetur tale Recordum, the Record in B. R. may be certiſied into Chancery, and 
from thence ſent by Mittimus to the Inferior” Court. Sand. 97, gg. Sid. 223, 329, 330. 2 Keb. 205, 
249, 278. . | 7 


The Court of King's Bench has W eeney over all Courts of an 
Inferior Criminal Juriſdiction, and may by the Plenitude of its Power 

* award a Certiorari, to have any Indiftment removed and brought before « Page 350 
itſelf ; and where ſuch Certiorari is allowable, ought of Right to award it - 
at the Inſtance of the King, becauſe every Indictment is at me Suit of the 


Vent. 63. 
King, and he has a Prerogative of ſuing in what Court he * 


pleaſes. Mod. 41. 


| 4a 10 Mod. 205. 
278. 12 Mod. 390, 403, 601, 645. 5&6 W. & M. c. 11, Ld. Raym. 216, 469, 580, 608. Salk. 
146. pl. 9. 150. pl. 17. 2 Ld. Raym. 971, 1203, 1515. 2 Hawk. P. C. 285. ; 


But though the Court is to grant it at the Suit of the King, yet it has a 2 Hawk. P. 
diſcretionary Power in granting or refuſing it at the Suit of the Defendant; C. 27, 28. 
and agreeably hereto it is laid down as a general Rule, that the Court will Salk. 144. 

Vor. I. 5 B never 
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2 2. 149- never grant it for 8 — 2 Indictment before . of Sep. 
Rr Delovery ry, without ſome ſpecial Cavſez as where there is uſt! Reaſon o 

5y 4 151. prehen that the Court below may be unreaſonably 1 72 877 = 

Keb. 4. Defendant; or where there is ſo much Difficulty in the Caſt, tfat the Judge 

tow ' deGres. that it may be determined in the King's Bexebs or ere 

the King himſelt gives ſpecial Direction that the Cauſe ell. be tewoved; 

or where the Proſecution appears to, be for a Cauſe, hot properly Criminal. 

sid. 54. Neicher will the Court of King's Benth ordinarily, at the Prayer bf Ihe 
2 Hawk, P. Defendant, grant a Certiorari for the Removal of an Indictment of Perjury 
or Forgery, or other heinous Miſdemeanor; fot ſuch Crimes deſervę all 

poſſible Diſcountenatce, and the Certiorari might delay, if not wholly Ml. 

cou the Proſecution. . %% 2 bs A Gl.27.% | — 

Nor will the Court of King's Bench grant it for a Convictjon of Recu- 

C. 287, 288. fancy on a Default at the Seſſions, becauſe by the Statute ſuch Convictions 

Salk. 145. ate to be removed into che Excheguer, and Proceſs on them is to go from 


pl. 5. S. P. thence. un 
and that it 324 „1 


was never done but in the Duke of Lerd'e Caſe, Vide Head of Papi and Papi Reca/ants, 143 


" 35 3. SL. 


»$ fil — 


= 
4 


2 Hawk. P Alſo it is ſaid to be a good Objection againſt granting a Certiorari, that 
C. 288, Iſſue is joined, and a Venire awarded for the Trial in the Court below. 
16 E. 4. 5 i N ; : — 7 ; * © Fa 
pl. 15. ter a Conyiction, unleſs far ſome ſpecial Caule z, as where the Judge be- 
6 Mod. 17. lo is in Doubt what Judgment ro give. 

$ Mod. $10, oc « 5 {$$ f7 a N 5 14 8 . 382 2 
320. Ld. Raym. 137. 2 Ld. Raym! 9915 1372. Stra. 610.1 


N 
sid. 296. But it hath been adjudged, that a Certiorari for the Removal of a Pre- 
a p. ſentment before Juſtices in Yve, of a Matter which is inquirable and pu- 
© 288, niſhable by che Foreſt Law only, urn nor be granted before, but only af- 
uf ter Conviction ; fot if it ſhould be ranted before, the Offence ſhould be 
diſpuniſhed; but it may be granted. after Conviction, in order to give the 
Party, the Right of v hoſe Frecge is concerned in it, an Opportunity ſo 
| L ine 


| . OO RR e Hed ag 
a Hawk, P. The Court has refuſed to grant a Certiorari to remove a Recegnizance 
C. 288. of Appearance before Juſtices of Oyer and Terminer; &c. becauſe' the 
Court below is moſt proper to judge upon the whole Circumſtances of the 
| Caſe, which are equitably to be conſidered, whether it ought to be eſtreated 
NE ba | | | | 


2 Henk. P. By a Rule of the King's Bench, no Order of Commiſſioners of Sewers is 


C. 288. to be filed without Notice to the Parties concerned; neither will the Court 


ſuffer the Return of a Certiorari for fuch Order to be filed, without hearing 

Affidavits of the Facts; whereon if the Matter appear doubtful, it is uſual 

in order to a Trial of feigned Iſſues, and after ſuch Trial, either to file the 
(a) Vids Return, or ſuperfede the Certiorari, and grant a Procedendo, and give (4) 
2 Keb. 500. Coſts, &c. as ſhall appear to be moſt reaſonable, | | 


obs © S 
y 4 
Li 


.. 
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Certiorari. 
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(5) To what Courts it lies. i PO : rige 351 


HE Courts of Chancery and King's Bench may award a Certiorari to 8. F. C. 70- 
remove the Proceeding from any Inferior Courts, whether they be N 144: 
of an antient or newly created Juriſdiction, (a) unleſs the Statute or Char- K 4 148. 
ter, which creates them, exempts them from ſuch Juriſdiction. pf 7 1 3: 
. Mm. 
113, 252,484. Carth. 421, 491. Comyns 76, See 12 Mod, 386, 643. 2 Ld. Raym. 836. 7 Mod, 


138. 3 Salk. 79. pl. 4 2 Lev. 86. Lev. 312. Cro. Car. 2656, 3 Mod. 93. 12 Mod. 145. 
(a) As the Statutes concerning the Commiſſioners of Cambridgeſdire Fes, tc. as ſaid by ſome to have 
done. Sid. 296. cont”, 2 Keb. 43, 922. , * rr 


And therefore it is agreed, that the King's Benth may award ſuch Cer- 
tiorari to Juſtices in (5) Eyre, or of (c) Gaol-Delivery, or of a (d) County () Sid. 226. 
Palatine, and to the (e) College of Phy ſicians, having a fpecial Power by 2 Keb. 81. 
Statute to impoſe Fines, &c. and to Juſtices of the Peace, Ec, even in, 4% Si. 6 
ſach (f) Cafes, which they are impowered by Statute finally to hear 4nd kong 


pl. 3+ 
determine; and to (g) Commiſſioners of Sewers, for the Clauſe in 13 Elz. 03 Mod. 


cap. . That ſuch Commiſſioners ſhall not be compelled to make any Return of 229. 

their Ordinances, (h) has been conſtrued to intend only to exempt them - 4p 8 
from returning their Orders into Chancery, as by the Statute of 2 3 H. 8. 1 As. 3 
c. 5. they were obliged to doo. 4. 0% E361 GN Rot. Abr. 


{x37 


A Tits 4 11*6.4 1 — * o 395. "Atl 
Ls 1 Mod. 145. pl. . (g) Salk. 145. pt. U, 
| nt, 66, TH ' : : 


49: (s) Salk. 144. ph. 3. (F) 3 Mod. 
Leb. 129. March 196, Raym. 186. () Mod. 4, 45. Ley. 286. Ve 


Alſo it ſeems ſettled at preſent, that = Certiorari lies to the Courts f 

the Cingue * — remove an 8 thoſe Courts, and that the Cro. Car. 

Privilege of the Cinque Ports, which they have enjoyed Time out of Mind, 25% 29" 

that the King's Weit do not run there, is to be intended only of Civil 105 155 1 
| 1 * RY + EXD. 1 5 

| 2 | "\ unn 7 2 Lev. 96. 

3 Keb. 154. 00 Cro, Eliz. io. Palm. 54. Cro. Ne. 531. Sid. 432. Hard. 475. 


Cauſes between Party and Party. 


Alſo a Certiorari lies from the King's Bench to the Courts of Grand Seſ. 2 Hawk. 
ſions, and to other Courts in Wales, whether in the old Welch Counties, ot C. 287, 
in che Lordfhips Marches z and whether ſuch, Indictments be for inferior aud her Ja. 
Crimes or for F clony. : | 4 SME Os TT 4p riſdiction in 

' | | 71 „ , .; general. 
Alſo it lies to remove an Indictment from any Court of Criminal Iuris « Hawk. 
diction in London or Middleſex ; but by the City Charter only the Tenor of P. C. 244. 
the Indictment ſhall be removed. | A 
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* (C) Where it is neceffary, o2 the Recozd may 825 
be removed without it. L 


F a Juſtice of Peace, or other Judge of Record 
nizance or Inquiſition, or recorded a Riot, or done any other executory 
Matter, ſtill continue in the Commiſſion without Interru tion, 
ench may, without any Certiorari, receive the Record from his Hands; Authorities 
alſo the Clerk of the Aſſiſes may, without Certiorari, bring in the Records chere cited. 


of My prius on the Death of the Juſtices z but the Executor of the Judge 
4 | _ 


. having taken a Recog- Vide 2 Hawk. 
f P. C. 290. 
the King's and ſeveral 


cannot 


, 
2 


* — »„— 


n * _— a 


: WWW 
Certioꝛart. 


cannot do it without Writ; neither can a Record executed, as by Acquitrtal, 
Sc. be brought into a higher Court without Writ ; neither can a Juſtice 
who is out of the Commiſſion at the Time, nor one who has been our, and 
is reſtored, certify any Record without Writ. 


— —. 


Aa. TY 
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(D) What the Party, who applies foꝛ it, muſt 
do befoꝛe it is granted 


4 1 Y the 21 Jac. 1. cap. 8. ſeF. 6, 7. All Certiorari's for Indictments 
1 * of Riots, Forcible Entry, or Aſſault and Battery, at any Quarter. 
itt * Seffions of the Peace, or otherwiſe, ſhall be delivered in open Court, and 
ll i « the Defendant ſhall, before the Allowance, become bound to the Proſe- 
| * cutor in 107. with ſuch Sureties as the Juſtices at their Quarter- Seſſions 
1 „ ſhall think fit, to pay to ſuch Proſecutor ſuch Coſts and Damages as the 
ins « Juſtices of the County, &c. ſhall think fit; and in Default thereof it 
iti © ſhall be lawful to proceed, ſuch Certiorari notwithſtanding.” 
| | CE And the like Recognizance in the Sum of 40 l. is required by 1g & 14 
Car. 2. cap. 6. on Certiorari's for Indictments on that Statute concerning the 
Highways. | | 
v1 | Keb. 225. Theſc Statutes do not extend to all Indictments at Seſſions in general, 
1 2 Salk, 526. but only to thoſe particular ones therein mentioned; but this Defe& was in 
| | pl.3. | 2 great Meaſure ſupplied by the Rules of the Court of King's Bench, 
| 5 CR which, upon the Removal of an Indictment from London to Middleſex, re- 
wy . **:** quired a Recognizance from the Defendant, to carry down the Record to 
in rial the ſame Term on which the Certiorari was returnable, or the Sittin 
f after, and, on the Removal of an Indictment from other Counties, requit- 
1 ed ſuch Recognizance for a Trial at the next Aſſiſes. 
(| odd; $6 And agreeably hereto it is enacted by 5 W. & M. cap. 11. and 8 9. 
; 205, — F 3. cap. 33. That all Parties indicted at a General or Quarter Seſſions 
% of the Peace, proſecuting a Certiorari, before the Allowance thereof 
F cc ſhall firſt find two ſufficient Manucaptors, who ſhall enter into a Re- 
N 8 « cognizance in the Sum of 20/7. before one or more Juſtices of the 
| « Peace of the County or Place, (or elſe before one of the Judges of the 


[| King's Bench, in which Caſe ſuch Judge ſhall make Mention of it 
4 : „ under his Hand on the Back of the Writ) and the Recognizance ſhall 
1 <« be with Condition, at the Return of ſuch Writ, to appear and plead to 

the Inditment or Preſentment in the Court of King's Bench, and at 

* his own Coſts to procure the Iſſue that ſhall be joined upon the ſaid 
1 | « Indictment or Preſentment, or any Plea relating thereto, to be tried 
i} « at the next Aſſiſes for the County wherein the Indictment was found, 
1 * Page 353 &« after ſuch Certiorari ſhall be returnable, if not in London, Weſtminſter or 

« Middleſex ; and if there, then to cauſe it to be tried the next Term after 
« wherein ſuch Certiorari ſhall be granted, or at the Sitting after the ſaid 
« Term, if the Court of King's Bench ſhall nor -1 pug any other Time 
« for the Trial thereof; and if any other Time ſhall be appointed by the 
« Court, then at ſuch other Time; and to give due Notice to the Proſe- 
* cutor, or his Clerk in Court; and alſo that the Party or Parties proſe- 
„ cuting ſuch Ceriiorari, ſhall appear from Day to Day in the ſaid Court 
« of King's Bench, and not depart till he or they ſhall be diſcharged by 
the ſaid Court; and ſuch Recognizances, Certiorari's and Indictments, 
6. ſhall be filed in the King's Bench, and the Name of the Proſecutor, 
« (if he be the Party grieved or injured) or ſome publick Officer, en- 
« dorſed on the Back of the Indictment; and if the Perſon proſecutin 
b « ſuch Certiorari, being the Defendant, ſhall not before Allowance thereof 
1 | I | * procure 
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« procure ſuch ors to be found as aforeſaid, the Juſtices of the 
«. Peace ſhalf and may proceed to Trial of the Indictment notwithſtanding 
«. ſuch Certiorari.” © N 
And it is furthet enacted by the faid Statute of 5 & 6 V. & M. cap. 11. 
« That if the Defendant proſecuting ſuch Certiorari be convicted, the 
« King's Bench ſhall give reaſonable Coſts to the Proſecutor, if he be the 
« Party grieved or injured, or be a civil Officer, who ſhall proſecute on 
« Account of any Fact that concerned him as Officer to proſecute or pre- 
« ſent; which Coſts ſhall be taxed according to the Courſe of the ſaid 
Court; and the Proſecutor, for the Recovery of ſuch Coſts, ſhall within 
« ten Days after Demand made of the Defendant, and Refuſal of Pay- 


«© ment on Oath, have an Attachment granted _—_ the Defendant by the 
&« ſaid Court for ſuch his Contempt, and the ſaid Reco 


gnizance ſhall not 

«© be diſcharged till the Coſts ſo taxed ſhall be - | 
And the like in Effect is enacted by the ſaid Statute of 5 & 6 V. & M. 
cap. 11. concerning the Removal of Indictments by Certiorari, within the 
Counties Palatine of Chefter, Lancaſter and Durham. | 

In the Conſtruction of theſe Statutes, the following Points ſeem moſt 
remarkable. 

That notwithſtanding the expreſs Words are, That Juſtices may pro- Keb. 225. 
ceed to Trial, &c. if a proper Recognizance be not given, notwithſtand- Sid. 70. 
ing ſuch Certiorari, yet they will be in Contempt it they make no Return * apt 
to it, for all Writs muſt be obeyed, unleſs good Cauſe ſhewn to the con- * 
trary. 

That theſe Statutes extend only to Certiorari's procured by Defendants, 6 Mod. 246. 
and therefore thoſe procured by Proſecutors remain as they were at Com- 
mon Law. | 

That theſe Statutes being in the Affirmative, as to the taking Recogni- 2 Hawk. 
zances, do not take away the Power which the Juſtices of the King's ® 8 
Bench had before; and therefore, if ſuch a Juſtice take a Recognizance * g «PE: 
variant from the Form preſcribed by the Statute, it will be as effectual as AF > Raym. 
before; but it is ſaid, That in ſuch Caſe the Certiorari, if procured by 756. 
the Defendant, will be no Superſedeas, becauſe the Statutes ſeem to be ex- 
preſs, that the Seſſions may proceed notwithſtanding any Certiorari procur- 


ed by a Defendant, whereon ſuch Recognizance is not given as is pre- 
ſcribed, 


That if the Perſons offering to be Sureties appear to be worth twenty March 25. 
Pounds, the Juſtices cannot refuſe them. * Y March 27 


PI ** EE IT SO" 


2 Hawk. 
| | P. C. 292. 
That if there be ſeveral Defendants, and ſome find Sureties, and others 2 Hawk. 
not, the Indiftment ſhall be removed as to thoſe at leaſt who find Sureties, P. C. 297 
becauſe they hall not be prejudiced by the Fault of others; and, as (a) ny rg 16 
ſome ſay, it ſhall be removed as to all. 8 * * 
That ia the taxing Coſts, thoſe only are to be conſidered that were 2 Ld. Ray m. 
fubſequent to the Certiorari. 


854. 

That the Proſecutor, by accepting the Coſts ſo taxed, is not reftrained * Page 354 
from aggravating the Fine, becauſe he has a Right to them by the expreſs 
Words of the Statute, but in other Caſes, if a Proſecutor accept Coſts from Eur. | 
2 Detendant, he cannot afterwards aggravate the Fine, becauſe having no 2 E 
Right to the Coſts, if he takes them at all, he muſt take them in Satisfac- "i" mp 
tion of the Wrong; after which it is unreaſonable for him to harraſs the 2 Ld. Raym. 
Defendant. 85 4+ 

That notwithſtanding the Condition of the Recognizance be, That the Salk. 370. 
Defendant ſhall procure a Trial at the next Aſſizes, yet the Recoguizance Pl. 4. 
ſhall not be forfeited unleſs the Proſecutor give Rule 


$, Fc. 
That after the Recognizance is forfeited for not 


rocuring a Trial, Ge. Sk. 380. 
no Motion ſhall be made to quaſh the . F 7 12 
Wok 5 C | 


It P. C. 293. 
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It is enacted by 3 V. & M. cap. 10. ſect. 6. againſt Deer - ſtealers, That 
And the like «© no Certiorari ſhall be allowed to remove any Proceedings on that Act, 
in Effect is « unleſs the Party convict ſhall become bound with good Sureties in gol. 
enacted by 4 4 0 pay full Coſts and Damages within one Month after the Conviction 


* Es. e ſhall be confirmed, or a Procedendo granted.“ 


and 5 Ann. | ' ba 
e. 14. in relation to Conviction in thoſe Acts of Offences concerning the Game. Or Information con- 


eerning the Duties on Hides, by 9 Ann. c. 11. ſ. 47. or of Orders made at Seffions, by 5 Geo, e. 
e. 19. f. 2. Vide Head of Game. * | 


1 Ä 


* See farther in what Caſes a Certiorari is or is not grantable, the Tables to the Statutes, particularly 
the Octavo Table, Title Certiorari, | 


(E) There by Acts of Parliament the Court 
of King's Bench is reſtrained from grant- 


ing tt. 


Y the 1 & 2 Ph. & Ma. c. 13. it is enacted, That no Writ of 

* Habeas Corpus or Certiorari ſhall be granted to remove any Priſoner 

ce out of any Gaol, or to remove any Recognizance, except the ſame Writs 

(a) If a Cer- ©* be (a) ſigned with the proper Hands of the Chief Juſtice, or, in his Ab- 
tiorari be ta- © ſence, of one of the Juſtices of the Court out of which the ſame Writ 
ken out in «< ſhall be awarded or made, upon Pain that he that writeth any ſuch 


bebe ore of © Writs, not being ſigned as is aforeſaid, to forfeit for every ſuch Writ 


the precedent © five Pounds.“ 


Term, the 1 
Fiat for it muſt be ſigned by ſome Judge of the Court ſome Time before the Eſſoin Day of the ſubſe. 


quent Term, otherwiſe it is irregular ; and the Court, upon Motion, will order a Procedende; but it is 
ſaid, that there is no Need for any Judge to ſign the Writ of Certiorari itſelf, but only in ſuch Caſes 
wherein it is required by Statute. Salk. 150. pl, 19, 2 Ld. Raym. 1379. 11 Mod. 174. pl. 16. 


12 Mod. 2, 3. 2 Stra. $95. 


- 


And by 5 V. & M. cap. 11. No Certiorari in Term-time, at the 
On this Sta-. Proſecution of the Defendant, ſhall be granted out of the King's Bench, 
tute no Coſts to remove any Indictment or Preſentment from any General or Quarter 
are payable, „ Seſſions before Trial, but on Motion and Rule in open Court; but in 
unleſs the In- « Vacation ſuch Writ may be granted by any Judge of the ſaid Court, 


CO 4 « whoſe Name ſhall be indorſed thereon; and alſo the Party's Name at 


the Party *© whoſe Inſtance it is granted.” 


grieved, or 
by Juſtices, Mayors, &c. or other civil Officers proſecuting as being ſuch. Bur. Rep. 431. 


It is enacted by 7 Geo. 3. cap. 42. ſef. 15. Every Juſtice of Aſſize, of 

«© Cheſter, Lancaſter, and Durham, and great Seſſions in ales, and Juſtice 

„ of the Peace, may upon his own View, or Information upon Oath by 

«© any Surveyor of the Highways, make Preſentment, of any Highway, 

* Cauſeway, or Bridge, not well and ſufficient repaired, or of any other 

Page 355< Default or Offence, contrary to this Act; which are to be preſented in 
% ſuch Juriſdiction where the ſame do lie, and not elſewhere; and no Pre- 

(5) But by © ſentment or Indictment ſhall be removed by (5) Certiorari, till Indictment 
yo. 5W.# « of Preſentment traverſed, and Judgment given, except where the Duty 
"Eb © or Obligation of repairing Highways, Cauſeways, or Bridges, may come 


ſt be | 
— in Queſtion; and every Preſentment ſhall be as good in Law as if found 
of 


Certtorart. 


« by twelve Men; and for every Default or Offence the ſaid Juſtices ſhall | 
« fine, ſaving Traverſes. And five Juſtices may direct the Proſecution w_ 1 
eto be carried on at the Expence of the County, and to be paid out of thereof; and 
<« the general Rates.“ | it hath been 

| adjudged, 
That if the Seſſions manifeſtly exceed their Authority in making Orders concerning Highways, ſuch 
Orders may be removed by Certioreri into the King's Bench, and quaſhed. 2 Hawk. P. C. 289. 


——— 
EIS — 


By the 7 8 V. g. cap. 6. made for the Recovery of ſmall Tithes be- 7 & 8. W. 3. 
fore Juſtices of the Peace, it is enacted, That no Proceedings, or Judg- © 34. & . 
« ment by Virtue thereof, ſhall be removed or ſuperſeded by any Writ of 

« Certiorari out of any Court whatſoever, unleſs the (5) Title of the (% If the 

«« Tithes, Sc. ſhall come in Queſtion.” Party inſiſts 


on any Matter 
of Law before the Juſtice of Peace, which is any way doubtful; as on a Cuſtom in a Pariſh, — be diſ- 
charged of a certain Kind of Tithe, c. the Order may be removed, within the Intent of the Statute, 
2 Hawk. P. C. 289. Nor on the following Proceedings. Bridges. 1 An. ft. 1. c. 18. ſ. 5. Hides 9 
Ann. c. 11. ſ. 47. Coaches. 1G. c. 57. f. 6. Malt. 12 An. ft. 1. c. 2. ſ. 37, Coffee, 10 G. c. 
10. {, 42. Woollen Manufacture. 13 G. c. 23. ſ. 6. Seamen, 1 G. 2. c. 25.1. 15. Attornies, 2G, 
2. c. 23. ſ. 25. Turnpikes. 8 G. 2. c. 20. ſ. 16. County Rates. 12 8 2. c. 29. f. 21. Houſes of 
Correction. 17 G. 2. c. 5. ſ. 31. Swearing. 19 G. 2. c. 21. f. 8. Havens. 19 G. 2. c. 22. ſ. 5, 
Coals. 19 G. 2. c. 35. ſ. 23. Wages. 20 G. 2. c. 19. ſ. 6, Artificers. 23 G. 2. c. 13 f. 9. Sope, 
&c. ou 2. c. 21. ſ. 33. Small Debts. 23G. 2. c. 33. ſ. 4. Bawdy-Houſes. 25 G. 2. c. 36. ſ. 10. 
Clocks and Watches. 27 G. 2. c. 7. 1. 4. 1 Lead, &c. 29 G. 2. c. 30. ſ. 7. London Bridge. 
29 G. 2. c. 40. ſ. 39. Gaming. 30G. 2. c. 24. ſ. 20. Militia. 30 G. 2. c. 25. ſ. 58, Kc. Bread, 
31 G. 2. c. 29. ſ. 37, &c. The Thames. 32 G. 2. c. 16. ſ. 24, 27. 2 G. 3. c. 28. f. 11. London 
Streets. 33 G. 2. c. 30. ſ. 31. See further the Tables to the Statutes, Title Certiora, i. 


— — 


(F) To whom it ought to be directed. 


Egularly a Certiorari ought to be directed to the Judge of the Inferior 2 Hawk. P. 
Court; but in ſome Caſes it may be directed to the Officer known to C. 289. 

have the Cuſtody of the Record; and in ſome other Caſes to others, as ſhall 

be moſt agreeable to the Courſe of approved Precedents; which ſeems to be 

the beſt Guide in this Matter. | 

If the Perſon who ought to certify a Record, as a Juſtice of (c) Peace, (*).2 Keb. 

who hath taken a Recognizance; or (d) a Judge of Ni prius, who has 75% 

taken a Verdict; or a (e) Coroner, who hath taken an Inqueſt, die with Ee T 2 

the Record in his Cuſtody, the Certiorari may go to his Executor, St. 669. © 


(4) Dyer 163. 
Raſt. Ent. 439. 2 Inſt, 424. 2 Rol. Abr. 629, (e) Bro. Certiorari 9. Indictment 23. 


Alſo it hath been adjudged, that it may be directed to a Juſtice of 11 H. 3. 5. 
Aſſiſe, to certify a Record of Aſſiſe taken before his Companion in his = Receipt 
Abſence. 5 "EY * 

| | | C. 290. 
Certiorari's for the Removal of Indictments, &c. from Seſſions of the Regiſter Ori. 
Peace, are commonly directed either to the Juſtices of the Peace of the 25 90. 
Diſtrict generally, or to ſome of them in particular by Name, and not to 11 3 B. 91. 
the Cuſtos Rotulorum; yet it hath been holden, That after a Recognizance 7 * 


is brought in to him he ſhall (f) certify it. 2 Hawk. P. 


C. 290. 
leaves it a Doubt whether it can be certified by him, unleſs he does it as Juſtice of Peace, 


(G) How 


— — —— — — « _ — — 
a 4 „ 


r — p — —— <P", 5 — . oo ere — ——— — — — — — — pan pay — — — ——— — - 
I — — _— r — üwAA ˙ A! ̃—— .  ———— ——————————————— 222 > _ * OO — — 2 — wn - - 
8 . ———— ——— ¶ ÄÿüZ0 ̃ M ⅛˙⁰—t⁴üu Ä? —  - hm GQ ] rm ͥ⁰mm Ü Z̊R f m e 
TY » * "1 . — - - . pu * . w * R 
* — 3 2 — 2 1 Lat =-* _—- * 8 —_— - * _ - . 
* w — « — 3 . u ——_ b 2 4 * 7 — 
* 9 _ 5 1 * — Þ 
1 — . 5 » 1d 
— 4 - . C " 0 » - 


Mo ——_ > Wor REED ths 0 eB cD <> — — 
— — — 


— D 
DDr 


„ 
— — ” 


— 


r WA. + 


Pl. 4. makes his ſubſequent Execution of it wholly void, becauſe it is but à mi- 
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a Superſedeas to the Court 


* Page 356 * (G) How far it is 
| below. 


Cro. Car. 261. II is clearly ſettled, that after a Certiorari is allowed by the Court below, 
Salk. 148. 1 all ſubſequent Proceedings on the Record are erroneous, Alſo before 
Pio 3 liz 21 Fac. 1. c. 8. (which requires that all Certiorari's for Indictments, Forcible 

16. Entries, at Seſſions, ſhall be delivered in Court) the Delivery of ſuch Cer- 
Dyer 98. tiorari to any one Juſtice of the Peace of the ſame Place, made all ſubſe- 
Mo. 677. quent Proceedings erroneous; and if any Proceſs had been before awarded 
* on the Indictment, the Juſtice to whom the Certiorari was delivered, ought 
7 Mod. 138. immediately to have awarded a Superſedeas to the Sheriff, in order to have 
12 Mod. 64 3. ſtopped the Execution of it; and it ſeems that the Delivery of ſuch a Su- 
3 Salk. 79. perſedeas to the Sheriff before he has begun to put a Proceſs in Execution, 


niſterial Act; but if it be not delivered till after the Execution is begun, 
be may afterwards go through with it, by Virtue of a (a) Writ of Vendi- 
(a) But tioni exponas. 


Hawk. P. 
C. — 3. queſtions whether without ſuch Writ he can proceed. 


Vide 2 Hawk. It is ſaid that the bare Delivery of a Certiorari makes all ſubſequent Pro- 
P. C. 203; ceedings on the Record, whether before or after the Return of the Certiorari, 
294, ard ne erroneous, by Force of the Words coram nobis terminari volumus & non 
3 alibi; in which Reſpect a Certiorari is of greater Force than a Writ of 
Error, for that becomes of no Effect if the Record be not certified in a 
reaſonable Time; alſo it hath been held that the very iſſuing of a Certiorari 
is of itſelf a Super ſedeas, though it be never delivered, in the ſame Manner 
as an Appearance in the Court above; and a Superſedeas purchaſed there, 
though not delivered to the Sheriff till after the Quinto exaus, will avoid 
an Outlawry pronounced after; but it ſeems the better Opinion, that if a 
Certiorari be not delivered before Iſſue is joined, or at leaſt before the Re- 
turn of it is expired, it is of no Effect; however it is of no Force at this 
Day as to Indictments at Seſſions, as appears ſupra, Letter (D) ante 
2, Oc. 
= n+ 8 Certiorari for the Removal of a Recognizance for the good Behaviour, 
Wake, 207, or for an Appearance at the Seſſions, will not ſuperſede its Obligation, be- 
Skin. 244 cauſe it would be highly inconvenient that the Party, againſt whom there 
2 Hawk. P. may be very juſt Matter of Complaint, ſhould be let looſe upon the bare 
8 bringing a Writ. | 
492. cont, and 


Dalt. cap.75, 2 8 JJ ˙ RPEL TE PT 
cont. 2 N 


(H) In what Manner it is to be returned. 


(5) Cro. Elia. HE Return of a Certiorari ought to be under the Seal of the (6) 
$21. Inferior Court, or of the Juſtice or Juſtices to whom it is diret᷑ted; 
(c) Lev. 311. and if ſuch Court have no proper Seal, it may be under any (c) other 
(a) 2 18 Seal. Alſo it muſt be made, by the Perſon to whom the Certiorari is di- 
Rot. . rected, to the Juſtices of Peace of ſuch a Place, and if the (d) Clerk of 
752. the Peace only return it, or to the Conſtable, or to the Recorder of B. 
2 Keb. 385. and the (e) Deputy Conſtable or Deputy Recorder return, (without 
ſnewing in the Return, that the Principal had Power to make a Deputy) 

4 or 
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or to the Steward of St. Paul's, and the Steward of the Church of (a) St.“ Page 357 
Peter and St. Paul return it, nothing is removed. (a) 2 Keb. 


But if ir be directed to the Juſtice/of Cheſter, it may be () returned by 385. cited. 
A. B. Chief Juſtice; for the ſame Officer is known to be meant in the Writ g;4 64. 
and Return, and his Deſcription in both is in Subſtance the ſame. Lev. 50. 


5 Keb. 16 . 
2 Salk. 452. pl. 3. {6) But if a Certiorari directed to ſeveral Juſtices, be returned by one of 5 
only, rere what ſhall be done. #ide a Hawk. F. C. 29, 99. 4 tw? 


A Recognizance taken by a Juſtice of Peace, ought to be certified by Oro. ae. 
ſuch Juſtice only till it be made à Record of the-Seffions, after which it 669. * 
ſhall be certified in the ſame Manner as the other Records of the Seſſions. * 

The Return to a Certiorari, directed to Juſtices of the. Peace for the 2 Hawk. P. 
Removal of an Indictment, ought to have the Clauſe. nzc non ad diverſas C. 29. 
felonias, &c. in the Deſcription of the Juſtices who make the Return, 
where ſuch Clauſe is neceſſary in the Caption of an Indictment. 

A Certicrar: iſſued to remove an Indictment upon the Statute. Eliz. c. 4, Carth. 223. 
for exerciſing a Trade in a Borough, to which the Mayor made Tis Return, ks King | 
viz. Humillime Ceriifico quod ad Sęſſio nem pacis, rr per jurateres præſenta · See » 7 oh 
tum exiſtit quod billa ſequens eft vera, viz. quod predi#?* S. J. did exerciſe, of Retyras 10 
omitting the Clauſe juratores pro Domino Rege freſeniant quod, tc. and Crriiorari's, . 
though the Court held that without theſe Words no Indiftment was re, Lamb. B. 2. 
turned, yet they would not quaſh it, but ordered the Mayor to amend his 544. — 5 
Return; alſo the Court held that Humillime Certifica was not à gd Rer and 134. 
turn. _ | | Ke «vo be 

The Perſon to whom a Certiorari is directed, may make what Return 6 Mod. 90, 
to it he pleaſes, and the Court will not ſtop the filing of it, on Affidavit f 
of its (c) Falſity, except only where the publick Good requires it; as in the (q 2 Hawk. 
Caſe of the (4d) Commiſſioners of Sewers, or for ſome other ſpecial Reaſon, P. * 295, 

4 | | 1 77 8 | utanAc- 
tion on the Caſe lies for a falſe Return at the Suit of the jnjured Party, or there may be a (4) E 


n Information 
at the Suit of the King. 6 Mod, ye. 2 Hawk. P. C. 295. 2 


Whatſoever is put into the Return to a Certiorari by Way of Explanation 2'$alk, 497. 


or otherwiſe, beſides what is ordered to be returned, is put in without War- Pl. — 
rant, and not to be regarded. | 2 Hawk. P. 


: C. 295. 
Generally the Record itfelf, or the Tenor of it, or the Tenor of the : Hawk. P. 

Tenor, is to be certified in the Return of a Certiorari, according as the C. 295. and 

Writ requires ; for if, on a Certtprari to return an Order of Juſtices of the fever! 

Peace, the Tenor of it be only certified, the Return is naught z but the SO : 

Return of the Tenor of an Indiftment from London is good, by the City ; 

Charter; alſo it is ſaid to be ſufficient to certify the Tenor only in all Caſes 

where the Purport of the Certiorgri is not to proceed on the Record re 

moved, but only to try the Iſſue of Nul tiel Record. However it ſeems 

clear, that if the Court, which awards a Certiorari, have no Juriſdiction 

to proceed on the Record ordered to he removed, as where the Court of 

Common Pleas award a Certiorari for an Indictment, the Tenor only ſhall 

be removed, leſt there ſhould be a Failure of Juſtice, 


Vor. I. 5 D 


(1) There 


_ — — — — 
—— I —— = 


— —ñ— 


— ——— _ >> wa — — — —. > — 
E ²³˙ꝛdꝛ . . on ger oe oo rr rs E 
- 


It + * 


Dre — — 
— * 


. — 
— — — 2 7 —— e * - - — — 
— 1 — my pun — — — — — 
s * 
ET... £ pf 
7 : 
— * * - — 
* — —— A 
8 * x L = 6 
4 2 — 


0 


* Page 353 * () WMhere the 


| 0 — 2 | — . 
Certioꝛari. 


co 


Recd2d- ſhall be ſatd to be re- 
moved. a ba A e 


For which HERE the Writ of Certiorari is improperly directed or returned, 
vide. ſupra (F) \ nothing can be removed by it. 

Ye dg A Certiorari may remove a Record coming within its Deſcription, before 
13. Pn the Time of its Return, though there were no ſuch Record at the Time of 
2 Ld. Raym. its Teſte, or at the Time of its Delivery to the Court below. 


836. a | | 
It will remove an Inditment, though there were a Diſcontinuance below, in the ſame Manner as a Re- 
cordare will remove a Plaint that was diſcontinued below, 2 Hawk. P. C. 296. 


Vid 2 Hawk. But it removes no Record which materially varies from the Record de- 
P. C. 296, ſcribed in it; as where the Writ deſcribes a Record taken before A. B. 
7 Juſticiario noſtro and eight others, and the Record certified was taken be- 
thorities there fore A. B. and ſeven others only, or before him and others, beſides the 
cited, moſt of eight, or before C. D. and the other eight, or before Juſtices of a former 
which were Reign, or where the Writ deſcribes an Indictment for ſtealing two Horſes, 
on the Re- or an Order concerning foreign Salt, or the Manor of Anefley, and the Re- 
turns to Writs ; 0 

of Jer, for cord certified mentions one Horſe only, or Salt in general, or relates onl 
which vide to the Manor of Anſley, without ſhewing in the Return, that Anſley and 


Head of Er- Anefley Þ are the ſame, Cc. or where the Writ mentions Orders of Indict- 


ror. ments againſt A. B. and C. and thoſe certified are againſt A. only, or 
| Lac 5, log againſt A. and B. only. | N 18 
One. a Sym 
* 146. But a Writ for the Removal of all Indictments againſt I may remove 
ink. an Indictment againſt A. and twenty others, ſo far at leaſt as it (3) con- 


P. C. 206. cerns him; becauſe in Judgment of Law it is a ſeveral Indictment againſt 


(5) But per each Defendant, | 
2 Hawk of hen | | 
296. it is not agreed whether in ſuch a Caſe the Indictment ſhall be removed, ſo far as it concerns the 


other twenty. 


Vide 2 Hawk. A Variance between the Certiorari and the Record certified in the Spel- 

J ling only, where the Words are of the ſame Sound, as Bird and Burd, 

choricies here ſee ms not to be material, becauſe it appears not by any Record of the Court, 

cited. but that the Name in the Certiorari may be the true one, and that in the 

Record, being in the ſame Sound, ſhall be intended to mean the ſame Per- 

ſon ; ncither does it ſeem to be a material Variance that the Certiorari omits 

an Addition which the Record gives the Party; but if the Certiorari give 

the Party an Addition which the Record does not, the Variance is fatal; 

and ſo a fortiori is a Variance in giving the Party Names of a different 

Sound, or Additions of a different Kind in the Certiorari and Record certi- 

fied ; as where the one calls him William Giggure, and the other William 

| Giggeer , or the one calls him Henry Coachman, quocunque nomine cenſealur, 

and the other Henry Murton Coachman; or the one calls him John of S. 

and the other Jobn S. or the one calls him Knight and Baronet, and the 

other Baronet only; or the one calls him Garret and the other Gerrard; or 

Vide Head of the one F. S. nuper de B. and the other J. S. nuper de C. or the one J. S. de 
Miſnomer. B. Sadler, the other J. S. de B. Salter. 


(K) Ok 


. 
— 
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() Of the pꝛoceedings of the Superto2 02 * Page 359 
Pnferioz Court, after the iſſuing out of the 


Certiorari. 


[ 


FTE R the Certiorari delivered, if the Inferior Court proceeds, Raym. 186. 
where by Law it ought not, it is a Contempt, for which the Court — _ 
will grant an Attachment. 3 TORE: 
But if an Indictment be removed after Iſſue joined and remanded, the 2 Hawk. 
Inferior Court (a) ſhall proceed as if no Certiorari had been granted. 4 * 294. 
a (a) But by 


Common Law, if a Certiorari be once filed, the Proceedings below can never be revived by any Prece- 
dend. 2 Hawk. P. C. 294. . [ 


Alſo if a Certiorari iſſues, and the Record is not thereby removed, the (3) 12 H. 7, 
Court (+) above cannot proceed upon it, but will (c) quaſh-the Writ, and 375 

award (d) a new one, or ſuffer the Court below to proceed, and take ſuch Sid. 193. 
(e) Order in Relation to the Defendant's Appearance, either in the one 40% Kab. lot. 
Court or the other, to anſwer the further Proſecution of the Cauſe againſt Salk. 147. 
him, as ſhall in Diſcretion appear to be moſt proper. (4) 2 Hawk. 


P. C. 297. 
() 12 H. y. 25. 3 Aff. pl. 3. 2 R. 2. 9. 2 Keb. 14. Carth. 223. 


If the Defendant, againſt whom a Record is removed into the King's 6 Mod. 246. 
Bench, do not appear, the like Proceſs ſhall go from thence as if the Cauſe Salk. 61. 
had been commenced there; but ſince the Record is put without Day, by 
the Removal, there is no Way to nonſuit the Plaintiff before he has ap- 
peared there, but by taking out a Scire facias to warn him to proſecute, 
whereon if the Sheriff (f) return a Scire feci, he may be nonſuit. (CF) But if 


two Nibil; are 


returned, Qzere what is to be done. 2 Hawk. P. C. 297. We ſhould fuppoſe a Nonſuit, 


If a Certierari iſſues improvide emanavit, it may be ſuperſeded, the Bur. Rep. 
Return taken off from the File, and the Orders remanded. 488, 


* Champerty. 


Hamperty is the unlawful Maintenance of a Suit, in Conſidera- Hawk. P. C. 
tion of ſome Bargain to have Part of the Thing in Diſpute, or 256. 
ſome Profit out of it. | 2 Inſt. 208, 
As there is little ſaid in our modern Books on this Head, 1 Ce. Lit. 368. 
ſhall only ſet down the Acts of Parliament relating to it, and thoſe Reſolu- | 
tions which are to be met with in the old Ones. 
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Champerty. 
8 By ef. 1. or 3 E. 1. cap. 25. it is enacted, © That no Officers of the 
. % King, by themſelves or by other, ſhall maintain Pleas, Suits or Matters 
IN a) Courts of “ hanging in the King's (a) Courts, for Lands, Tenements, or (I other 


N | ecord only « Things, for to have Part or (e) Profit thereof by (4) Covenant wade 
are inten<ed. © between them; and he that doth ſhall be puniſhed at the King'sPlea- 


[ | 2 Inſt. 208. 
Hawk. *.” | } 


P. C. 257. | 
(5) Maintenance in an Action Perſonal, to have Part of the Debt or Damages, is within the Statute, 
47 AT. pl. 5. Hawk. P. C. 257. (cs) A Grant of Rent out of the Lands in ion, is Within-the 
Statute; but not a Grant of Rent out of other Lands, F. N. B. 172. awk. P. C. 2 55 () Ay 
Contract, whether by Writing or Parol, is within the Statute. 2 Inſt. 209, 563. F. N. B. 177. 


8 Hawk. P. c. The Maintenance of the Tenant or Defendant, is as much within the 
| | 257. Meaning of the Statute, as the Maintenance of a Demandant or Plaintiff. 


| 4 2 Rol. Abr. A Grant of Part of a Thing in Suit, made in Conſideration of a prece- 
| } 113. pl. 3. dent Debt, is not within the . — of the Statute, but ſuch only as; js 
it 25 H. 2. z. a. made in Conſideration of Maintenance. | 
ro, Tit. "Ja | "OLE 8 
1 Champerty 6. | 2-4 I e þ f 
1 Hawk. P. C. In a Proſecution on this Statute, it doth not ſeem material whether che 
[ | 257. and vide Plea, wherein the Maintenance is alledged, be determined or not, or whe- 
| the . ther the Party did not ſuffer any Prejudice by it. 
nes there cit- b 


1 | * By the Statute Vm. 2. cap. 49. it is enacted, That the Chancellor, 
108 | « Treaſurer, Juſtices, nor any of the King's Counſel, nor Clerk of the 
1 „Chancery, nor of the Exchequer, nor any Juſtice, or (e) other Officer, 
(e) This Sta- 4 nor any of the King's Houſe, Clerk nor Lay, ſhall, not receive any 


11 rag I « Church, nor Advowlon of a Church, Land, nor Tenement in Pee, by 
the Officers Gift or by Purchaſe, or to Farm, nor by Champerty nor otherwiſe, 


} 14 therein nam- 4 long as the Thing is in Plea before the King, or before any of his Off- 
1 ed. « cers, nor ſhall take no Reward thereof; and that he that doth cont 


| Ihe, t to this AQ, either himſelf or by another, or make any Bargain, ſhall be 
held that it ſo ** puniſhed at the King's Pleaſure, as well he that purchafeth as he that 


ſtrictly re- „ doth fell.” | 


rains all : | | 

ſuch Officers from purchaſing any Land, pending a Plea, that they cannot be excuſed by any Conſide- 
ration of Kindred or Afﬀinity, and that they are within the Meaning of the Statute, by barely makin 
ſuch a Purchaſe, whether they maintain the Party in his Suit or not; whereas ſuch a Purchaſe for go 
Conſideration, made by any other Perſon, or any Ter-tenant, is no Offence, unleſs it appear that he did 
it to maintain the Party. Hawk. P. C. 257. and the Authorities there cited, | 


And it is further enacted by 28 E. 1. cap. 11. in the following Words, 
« Becauſe the King hath heretofore ordained by Statute, that none of 
e his Miniſters ſhall take no Plea for Maintenance, by which Statute 
& other Officers were not bounden before this Time, the King will that 
4 no Officer, nor any other, (for to have Part of the Thing in Plea) ſhall 
* not take upon him the Buſineſs that is in Suit, nor none upon any ſuch 
„ Covenant, ſhall give up his Right to another; and if any do, and be at- 
BT OD „ tainted thereof, the Taker ſhall forfeit unto the King ſo much of his 
| „ Lands and Goods as doth amount to the Value of the Part that he hath 
„ purchaſed for ſuch Maintenance; and to obtain this, whoſoever will 
<« ſhall be received to ſue for the King, before the Juſtices before whom 
the Plea hangeth, and the Judgment ſhall be given by them; but it may 
* not be underſtood hereby that any Perſon fhall be prohibited to have 
„ Counſel of Pleaders, or of learned Men in Law, for his Fee, or of his 

Parents or next Friends.” | | | | 
Hawk, P. C. Champerty in any Action at Law, ſeems to be agreed to be within this 
258, Statute, and a Purchaſe of Land, pending a Suit in Equity concerning it, 


hath alſo been holden to be within it; alſo a Leaſe for Life or Years, or a 
voluntary 


Page 361 


4 


— Land, pending a Plex, is as much within the Statute as 
a Purchaſe for Money. | 

. evctutch; pinilg 4 Plea; in Purſuance of 8 Hawk, P, c. = 

t Bargain, nor any Surrender by « Le to bis Leffor, nor any 238. | 

Conveyance or Promiſe thereof made by a Father to his Son, or by any | : | 

Anceſtor to his Heir apparent, nor 4 Gift of Land in Suit, aftet the End of | | 

it, to a Counſellor for his Fee or Wages, without any Kind of m 


Bargain reladidg 20 ſuch Gifte are within the Meaning of the S. 
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Charitable Uſes and 
Moztmain. 


(A) Of the ſeveral Statutes prohiditing to: purchaſe in 
Poztmain. 362. A 


- (B) Ot Things. exempt ft fm, 02 out of the Statutes of 


- 


Moꝛtmain. 363. 
(0) What is a. good charitable Uſe within the Statute 
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D) What- is a ſuperſtitious Uſe to which the King is 
intitled. 365. 5 


(E) How charitable Diſpoſitions have been conſtruen. 366. 
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the Statute 43 Eliz. 368. 
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* (A) of we ſeveral Statutes mohibiting to pa 36s 
purchaſe tn Moꝛtmain. ha 


HE Clergy in former Days had ſo great an Aſcendant over the 
People, by inſtilling in them the Notions of Purgatory, and had 
ſo wrought on them by their Art and Management, that they 
prevailed on them to be very liberal of their Poſſeſſions, and eſpe- 

cially at their Deaths, te diſpoſe of them to thoſe only who could promiſe _ 


Vor. I. s E them 


= 


a — — _— —_— 
_ e 


\ Charitable Nes and Moꝛtmain. 


them Happineſs in ancther World s this proving very prejudicial to the- 
Lords, who thereby loſt the Advantages of Wardſhips, Marriage, Relief, 
Eſcheat, Ac. (Lands in the Hands of à Religious Houſe or Perſon being 
cConſidered as in a dead Hand, yielding no Fruits to the Lord) occaſioned) 
9 H. 3. c. 36. the Clauſe in the Statute of Mages Charta, by which it is enacted; That it 
ſhall not br lawful for any. to. grue bis Lands to am Religious Houſe, und 40 
tate the ſame Lands again 18 hold of the ſame Houſe, &e. rt. 
But Religious, Men found Means to avdid. this * nr 
Lands held of themſelves, and by taking long Leaſes; alſo all Eccleſiaſti | 
Perſons regular, as Abbots, &c. thought themſelves out of this Statute; to 
meet therefore with theſe Evaſions, the 7 Ed. 1. ſtat. 2. called the Statute 
of Mortmain, was made. 
Co. Lit 2. «By which it is provided, That no Corporation, Civil or "Religions; ſhall | 
\ purchaſe Lands in Morimain; and that if they do, the immediate Lord 
enter within a Year aſter ſuch Purchaſe made, and the ſuperior Lords, up ts 
the King, in Half a Year afterwards ; and if all ſuch Lords, immediate and 
- mediate, being of full Age, within the four Seas, and out of Priſon, are negli- 
gent, tht King may enter and enſeoff a Teugut by Services 40. 4be King, ſaving 
the Warlſhips and Eſchtat lo the Lord of (he Fee, &ͤ r. | 
2 Inſt, 75 The Clergy, when they found themſelves prohibited by Magna Charta 
Comp. Incum#. from purchaling Lands, and perceived that their Evaſion of that Law 
574+ was provided againſt«by 32 E. 1. HA, which prohibited them not only 


from Purchaſing, but alſo ulla arte vel ingenio terras fibi ipfis appropriare 
ſub pena forisfacturæ earundem, began to apply the Judgments of the Courts, 
againſt the Intentioa of the Law, to: their own Advantage; for they 
brought their Præcipe agaiaſt the Tenant, who had agreed either to give or 
ſell chem the Lands in demand, and proſecuted the Suit, as if it had been 
really an adverſary one, till the Tenant, according to the precedent Agree- 
ment, made Default, which was always looked upon as ſufficient Ground 
for a Judgment in Favour of the Demandant; and the Judges preſumin 
all Recoveries juit and lawful, which were proſecuted in the uſual Courſe 
of Law, would not bring thoſe covinous ones within the Statute, - though 
they were apparently in fraudem legis, and attended with all thoſe Incon- 
venighcies which thoſe Statutes were made to prevent; but the Clergy were 
(a) 13 E. 1. quickly ſtopp-d in this Courſe, for (a) 32 Weſtm. 2. made theſe Recoveries 
— by Deraulc to be Mortmaia; and the Expoſition of this Statute by the 
Judges has been carried as far beyond the Letter, as their Expoſition” on 
7 E. 1. ſeems to have fallen ſhort of the Meaning and Intention of that 
Law; for though the Letter of this Act extends only to Recoveries by De- 
fault, yet they, and with good Reaſon too, have extended it to all other 
Recoveries, whether by Demurrer or Verdict, or otherwiſe; for if theſe 
ſhould not be within the Meaning. of the Act, an Iſſue might be taken ſo 
much in Favour of the Clergy, and the Evidence offered might be ſo weak, 
that the whole Intention of the Statute would be eluded. 
page 363 * Afterwards they found out the Method of conveying to Uſes, which 
2 was firſt introduced to evade the Statutes of Mortmain; and this ſerved 
them effectually; for they generally fitting in Chancery, where Uſes were 
ſolely cognizable, obliged the Feoffee to execute the Uſe according to the 
1e Rich. 2, Truſt and Confidence repoſed in him; but this Miſchief was provided againſt 
$5: #6 by the Statutes of 15 Rich. 2. cap. S. and 23 H. 8. cap. 10. 
23 H. 8. c 10. Gifts in Mortmain, by Will, Sc. are alſo reſtrained by g Geo. 2. 
cap. 36. with Exceptions as to Univerſities and Royal Colleges. 2 


2 [nlt. 429, 
439. 
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(B) That 
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(B) What Things are exempt from, oꝛ out of the 


L 
Statutes ö Portman. 
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» 


HERE the (a) King (5) licenſes any Corporation Civil or Reli- 

gious, they may purchaſe notwithſtanding the above mentioned Co. Lit. 99. 
Statutes of Mortmain. is Power the King ſcemt always to have had; (e) Formerly 
but the diſpenſing Power having been carried too high, and greatly abuſed _—— 
in a late Reign, it was thought proper to reftrain it by 1 V. & AI. S.. 2. on was to 
c. 2. J. 12, (alſo vide 3 . & M. c. 2. / 17.) but now, 


have been 
| | made by the 
King and all the Lords mediate and immediate ; but now by 7 and 8 W. 3. it may be granted by the King 
alone, of whomſoever the Lands are kolden. (4) And it hath been holden, that ſuch Licence is 
pron hin any Clauſe of Nen ebflante. | Co, Lit. 99. Plow. L. Dyet 2 
Execution thereof, it may be executed afterwards. Co. Lit. 52. b. 


6g. - Alſo if the King dies 
» AS. 


4 # % 


By the 7 &@ 8 . 3. cop. 37. it is enated, ** That it ſhall and may be 7 ard 8 W. 3. 
« Jawful to and for the King, his Heirs and Succeſſors, when and as often, © 37) 
and in ſuch Caſes as his Majeſty, his Heirs or 2 ſhall think fit. 

to grant to any Perſon or Per ons, Bodies Politick or Corporate, theiie 
Heirs and Succeſſors, Licence to alien in Mortmain, and alſo to purchaſe, Iv. 
„ acquire, take and hold in Mortmain, in beg. or otherwiſe, any © 
% Lands, Tenements, Rents or Hereditaments whatſoever, of whamſoever 


the ſame ſhall be holden; and it is, hereby deelared that Lands, Tene- men 

* ments, Rents or Hereditaments ſo aliened or acquired, and licenſed, mall! 
not be ſubject to any Forfeiture, for or by Reaſon of ſuch Alienation © 

„or Acquiſition.” _ N | | 


By 17 Car, 2. cap. g. For the Augmentation of poor Renefices with Care, ©. 
it is enacted, * That every Owner or Proprietor of any Impropriatian, 
Tithes or Portion of Tithes, ſball be enabled agd impowered to give or 
dbeſtow, unite or annex the ſame, or any Part thereof, unto the Parionage 
« or Vicarage of the Pariſh or Chapel where the ſame do lie or ariſe, or © 
< ſettle the ſame in Truſt for the Benefit of the ſaid Parſodage or Vicarage, 
or of the Curate or Curates there ſucceſſively, Where the Paiſonage is 
impropriate, and no Vicar endowed, according to his or their reſpec- 
tive Eſtates, without any Licence of Mortmain. And it is further 
enacted, That if the ſettled Maintenance of ſuch Patſonage, ' Vicarage, 
« Churches or Chapels ſo united, or offany other ,Parſonage or Vicarage, 

with Cure, ſhall not amount to the full Sum of 100 l. per Ann. clear. and 
above all Charges and Reprizes; that then it ſhall be lawful for the 
Parſon, Vicar and Incumbent of the ſame, and his Succeſſors, to take, 
receive and purchaſe to him and his Succeſſors, Lands, Tenements, 
Rents, Tithes or other Hereditaments, without any Licence of Mort- 

40 main. d to. 2Ja6&3 O09 213 181 Nun (35-29 ; 24 Tl ent 1 10. 

* By the 2 Ann. cap. 11. A Corporation is erected for the Diſpoſing of 2 Ann. c. 11, 
the Firſt-· fruits to the Clergy, with Power to take Lands and Tenements 

for the Uſe of the Clergy, having ho ſettled competent Proviſion, by | 
Bargain and Sale inrolled, according to the Statute 27 H. 8. cap. 16. as 

* by laſt Will and Teſtament in Writing, duly executediaecording to Page 364 
Law, without any Licence or Writ Ad quod damnum, notwithſtanding the 

Statute of Mortmain.“ 's d a bah ein 1 ait 11) 

Alſo by the Cuſtom of London, any Citizen being a Freeman of London, Doct. & Stud. 
and being reſident there, and taxable to Scot and Lot, may by Will, in © 40. 


Writing, deviſe his Lands lying in the ſaid City in Mortmain, notwithſtand- ee 


: Bro. Cuſtoms 
Ing the above Statutes. _ 38 Af, 


Alſo 
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Be pl. 18. 45 Ed. 3. 26, Rol. Abr. 556. 
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Alſo ſince the (a) Statute of Charitable Uſes, it has been held, that a 
* N Deviſe to the Principal, Fellows and Scholars of Jeſus College in Oxford, and 
Sp, © their Succeſſors, for Maintenatice bf a Scholar, is good, though fuch De. 
{a) 43 Eliz. viſe had been Mortmain, by the Statute 23 H. 8. cap. 10. 


c. 4. which 
vide infra. 2 . Ve 
(O) What is a good Charitable Uſe within 
e eee 
Vide 35 Elis. HE Statute 43 Eliz. cap. 4. enafts, © T bat the Commiſfiontys im- 
e. 7. * powered by the Lord Chancellor ſhall inguire, &c. as to the Lands, 


39 Eliz. c. g. &c. given by well. diſpeſed People, for Relief of aged, impotent and poo 
1 Co, 244. People; for Maintenance of ſick and maimed Soldiers and Merits 
11 Co. 70. 4 Schools of Learning, Free-Schools, and Scholars of Univerſities ; fot 
tion to Repair of Bridges, Ports, Havens, Cauſeways, Churches, Sea-Banks and 
any of thoſe © Highways, for Education and Preferment of Orphans ; for, or towards 
Uſes will be the Relief, Stock or Maintenance of Houſes of Cotrection; fot Mar- 
== 3 , * rizges of poor Maids; for Supportation, Aid and Help of young Tradeſ- 
— Licence, men, Handicraſtfinen and Perſons decayed, and others; for Relief or 
notwithſtand- Redemption of Prifoners or Caprives, and for Aid or Eaſe of any poor 
ing the Sta- “ Tnhabiratits ;; concerning Payment of Fifreens, ſetting out of Soldiers, 
tutes of Mort- « And other Taxes.” | | 
Ce dat n the Conſtruction of this Statute, it has been held, by 
Duke's Char. That Lands, &c. given for the Building of an Hoſpital, for the Relief 
109. of poor People, is a Charitable Uſe within the Equity of the Statute. 
Duke's Char. So for the Building of a Seſſions-Houſe for a City or County; the 
109. making of a new or repairing of an old Pulpit in a Church, or the Buying 
of a Pulpit-Cuſhion or Pulpit-Cloth, ot the ſetting up of new Bells, whete 
none are, or the amending them where they are out of Order. 3 
3 It ſeems ſettled, that Money given for the Maintenance of a Preaching 
8 Miniſter, though not a Charitable Uſe (5) mentioned in the Statute, yet 
Dake's Char. comes within the Equity of it; for ſumma eſt ratio que pro Religione facit. 
. S. C. F | 
(4) a Gin of Lands, Ec. to a Chaplain or Miniſter to celebrate Divine Service, is neither within the 
Letter or Meaning of this Statute ; for it was on Purpoſe omitted in the Penning of the Act, left the Gifts 
intended to be employed on Purpoſes grounded on Charity, might in Change of Time, contrary to the 
Mind of the Giver, be confiſcated into t ng's Treaſury ; for Religion being variable according to the 
Pleaſure of fucceeding Princes, that which at one Iime is held for Orthodox, may at another be ac- 
counted Superſtitions, and then ſuch Lands are forſeited, as appears by the Statute of 1 Ed. 6, c. 14. Sir 


Francis Moor's Reading on the Statute 43 Eliz. c. 4. 


z Vern. 387. But if a School-Houſe is erected by the voluntary Contributions of 


the Inhabitants of 4. on the Waſte of the Lord of the Manor, and the 
Lord enfeoffs Truſtees, in Truſt that the Inhabitants of A. may for 
ever have à School, as of the Gift of the Lord of. the Manor; this is not 
a Free-School, and ſo. not a Charity within the Statute of 43 Elia. for 
* Page 365 * which the Inhabitants have a Right to ſue in the Attorney General's 


Name, 7 ett „0 

So if the Lord of the Manor ſhould ere& a Mill, and convey it to Truſ- 
tees, to the Intent that the Inhabitants might have the Convenience ot 
Grinding there, this would not be a Charity within the Statute, 


2 Vern. 387. 


(D) hat 


— 


— 


| Charitable Utes and Portman. 


ae 


— 


D) Uhat is a ſuperſtitious Uſe to which obe 
fot King is intitled. OE 


Superſtitious Uſe is deſctibed to be where Lands, Tenements, Rents, 4 C'%. 104. 
Goods or Chattels are given, ſecured or appointed, for and towards Bridg- 105. 
Maintenance of a Prieſt or Chaplaio to ſay Maſs ; for the Maintenance of £75: 1c: l. 

a Prieft, or other Man, to pray for the Soul of any dead Man, in ſuch a pl. 1. 1 
Church, or elſewhere; to have or maintain perpetual Obits, Lamps, | 
Torches, Sc. to be uſed at certain Times, to help to ſave the Souls of $5 
Men out of Purgatory ; theſe, and ſuch like Uſes are declared Superſti- 3 TT : 
titious, to which the King, by Force of ſeveral (a) Statutes, and as Head of 15. Rich. 2. 
the Church and State, and intruſted by the Common Law, to ſee that no- c. 5. 
thing is done in Maintenance or Propagation of a falſe Religion, is intitled 231-8. c. io. 
to, ſo as to direct and appoint all ſuch Uſes to ſuch as are truly chari- 37 es 
table. | a | 
And all Limitations of Land, &c. in Fee-tail, for Life or Years, to any Duke's Char. 
of the above-mentioned Uſes, are ſaid to be Superſtitious, and to belong 107. 
to the King, who is to direct and appoint them in eodem genere; ſo that 
they cannot revert to the Donor, his Heirs or Repreſentatives, during the 
Time that they were to continue to the Purpoſes aforeſaid, | 
So if Lands be given on Condition to find a Prieſt, Sc. though no 4 Co. 104. 
Ree be found, yet this is a Superſtitious Uſe, to which the King is in- 1 Char. 
titled. | | . 
But if there be a charitable Uſe intermixt with the ſuperſtitious Uſe, ſo 4 Co. 104. 
that they may be diſtinguiſhed, the King ſhall have only ſo much as is Puke's Char. 
limited to the ſuperſtitious Uſe. | | 129 
It was found by Inqueſt, that A. deviſed to J. S. and his Heirs abſolute- Salk. 162. 
ly, without a Truſt, that he did it for the Good of his Soul, and that the Pl. 1: J +» 
Deviſee owned that this Eſtate was not his, but belonged to GOD, and his 4 4 
Saints; the Court of King's Bench held that this could not be averred to l 1 
be a ſuperſtitious Uſe, by Reaſon of the Statute of Frauds and Perjuries; 
and ſaid that a Monk might now take by Purchaſe, and ſeemed to think ſo 
of à Nun; but an Information being exhibited in the Exchequer, for a 
Diſcovery, and that an Application, might be made of the Deviſe to a Uſe 
truly charitable, it was held there that the Statute of Frauds did not bind 
the King, that he, as Head of the Commonwealth, is intruſted and im- 
wered to ſee that nothing is done to the Diſheriſon of the Crown, or the 
„„ of a falſe Religion, and to that End intitled to pray a Diſco- 
very of a Truſt to a ſuperſtitious Uſe; and that this being a ſuperſtitious 
Uſe, the King ſhall order it to be applied to a proper Uſe. 
A. having deviſed 1001. to be applied to ſuch charitable Uſes as he had, Vern. 224. 
by bee under his Hand, formerly directed, and no ſuch Writing be- Attorney Ge. 
ing to be found, it was held that the Kirig ſhould appoint, who gave it to 2 ms 
the Mathematical Boys in Cbriſ's Heſpital, which was decreed accordingly ; 7 _ 


Vide v . 
and that the Parties ſhould. be indemnified againſt the Writing referred to. 105. 3 


Charity for 
Miintaining of Independent Lectures, is ſaid to be changed into Catechiſtical Lautes, 


A. being a beneficed Clergyman, deviſed 600 J. to Mr. Baxter, to be“ Page 366 
diſtributed by him to ſixty Pious ejedted Miniſters, and adds, that he did 


not give it to them for the Sake of their Nonconformity, but becauſe he 


Vern. 248. 
knew many of them to be pious and good Men, and in great Want; h wo 948 


e Alttorney-Gee 


alſo gave Mr. Baxter 201. and 20 l. to be laid out in a Book of his, in- »ere/ v. Bax. 
titled, er. Decreed 
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and Mortmain. 


** ——_— ** 


_—_ * * 


* 


by North titled, Baxter's Call to the Unconverted; and this was held a Superſtitious | 
Lord Keeper; Uſe, which though void, yet the r is Lo» and ſhall be applied in 
e Maintenance of a Chaplain in 


cree was re- Cheljea College. 
verſed 1 W. 


and M. by the Lords Commiſſioners. 2 Vern. 105. 


2 Vern, 266, A. by Will charged his Eſtate with an annual Sum for the Maintenance 
Paſch. 1692. of Scotchmen in the Univerſity of Oxon, to be ſent into Scotland,” to py 

Ce pagate the Doctrine of the Church of England there; and Pre/byteries being 

Guile 63 ſettled in Scotland by Act of Parliament, the Queſtion was, Whether this 

Deviſe ſhould be void, and fo fall into the Eſtate and go to the Heir, or 

ſhould be applied Cy pres? But the Matter does not appear by the Report 

to have been determined. 9 


* 


+ Note, Gifts in Mortmain by Will, Sc. are reſtrained, by 9 Geo. 3. c. 36. 


— 


' 


(E) How Charitable Gifts and Diſpoſitions have 
been conſtrued, 4 


Duke's Char, UR Chancellors have been very liberal in their Conſtructions as to 

109, 110. Charitable Diſpoſitions, ſo as to make them anſwer the Intention of 
the Donors, and for that Purpoſe have-diſpenſed with ſeveral Ceremonies 
required in other Grants; and therefore it has been held, that an Appoint- 
ment to a Charity without Livery of Seiſin, or Attornment, is good, 

preced. Chan. So a Deed of Bargain and Sale to a Charitable Uſe, though nor good 

391. by 27 H. 8. c. 16. for Want of Inrollment, yet ſhall be good as an Appoint- 

ment within the Statute 43 Eliz. c. 4. 
Doke's Char. So if Copyhold Lands are deviſed to a Charity, they ſhall paſs without 
110. * any Surrender, and ſhall bind the Heir, but the Lord ſhall not loſe his 


Fine, | 
Duke's Char. Tenant in Tail, without levying a Fine or ſuffering a Recovery, may 
110. deviſe to a Charity, and ſuch Diſpoſition ſhall be good, by Way of Ap- 


1 453 pointment within the Statute 43 liz. c. 4. which being ſubſequent in Time, 


Preced. Chan. hath fo far repealed and abrogated the Statute de donis. 
390. S. P. i 

2 Vern. 597. But if A. deviſes Lands by Will, not duly executed within the Statute 
Salk. 163. pl. of Frauds and Perjuries, ſuch Diſpoſition is void, and cannot operate as an 
3. 8. P. Appointment; for the Statute of Frauds is ſubſequent to the 43 Eliz. c. 4. 
Preced.Chan. and requires, That all Deviſes of Lands, &c. ſhould be in Writing duly at- 
270: 39% teſted, Sc. without making any Exceptions as to charitable Diſpoſitions. 

Duke's Char, Allo if an Infant, Lunatick, or Feme Covert, by Will or Deed, give 
110. any Thing to a Charitable Uſe, it ſhall be void in the ſame Manner as all 
Moor 822. other Acts of theirs are. | | 

Duke's Char. But Cboſes in Action, as Statutes, Bonds, &c. though not aſſignable at 
79- Law, yet a Gift of them is good; as an Appointment to a Charity. 

Duke's Char. Alſo if Lands are given to Churchwardens of a Pariſh, to a Charitable 
3 tobe Uſe, although the Deviſe be void in Law, they not being a Corporation 


A Deviſe to Capable of taking Lands in Succeſſion, yet they ſhall be capable for this 
the Principal, Purpoſe. : 2 206 


Fellows and 
Scholars of Jeſus College in Oxford, and their Succeſſors, for Maintenance of a Scholar, is good, and 
they ſhall be in Nature of Truſtees for this Purpoſe, though before 43 Eliz. c. 4. fuck Diſpoſition 
would have been Mortmain, by 22 H. 8. c. 10. Hob. 136. Lev, 284. S. P. 8 

| Y 
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all that ſhould ſerve the Cure after him, all the Tithes and other Profits, 


Manner, for Want of being Incorporate, and having Succeſſion; yet it 


was held, that the Heir of the Deviſee ſhould be ſeiſed in Truſt for the 
Curate for the Time being. 


to the Mayor and Chamberlain, inſtead of the Mayor and Commonalty. 


Parſon of the Church ſhould have this Remainder. Duke's Char. 113. 


worth 100 J. a Lea 
rities. . 


If in the Conſtitutions for founding an Hoſpital, it be ordained; That no 2 Vern. 


raiſed, nor above three Years Rent taken for a Fine, though the Tenant of 
the Hoſpital Lands is intitted to a beneficial Leaſe upon Renewal, yet this' 
Conſtitution is not to be followed according to the Letter; but as Times 


alter, and the Price of Proviſions increaſes, ſo the Rent ought to be raiſed 
in Proportion. 


gacies, and particularly to his Heir at Law 401. and then adds, that being *** 
determined to ſettle for the future, after the Death of me and my Wife, the Ma- 
nor of F. with all Lands, Woods and Appurtenances, to Charitable Uſes, I de- 


viſe to M. and N. upon Truſt, that they ſhall pay yearly and for ever, ſeveral 
particular Sums to Charitable Uſes, amounting in the whole to 120 l. per Ann. 
and gives the Truſtees ſomething for their Pains; and there being an Over- 


plus, it was decreed to go in Augmentation of the Charities, it appearing 
to be the Teſtator's Intent to ſettle the 


whole Manor, and that the Heir 
ſhould have no more than 40 J. 42 | 


than the Donor intended it; and therefore where Money was given for the 9+ 


Relief of the Poor, and the Truſtees laid it out in the building a Conduit, 
this was held a Miſemployment. ; 


—& 


So where ſeveral diſtinft Charities were given to a Pariſh, viz 


and ſo much to the Poor, in all 40 J. per Aun. and the Truſtees having paid Ballet, 
105. for every Day's Lecture to a Lecturer, and laid out other Parts of it 
for the Service of the Pariſh, but not according to the Directions. of the 


Donor ; it was held by my Lord Chancellor, That if it ſhould be admit- 
ted that Pariſhioners might change and apply Parochial Charities as they 
thought fit, it would defi 


troy all Charities ; and therefore ordered, that for 
what was paid the Parſon, they ſhould not be allowed a Farthing, but that 
for the other Payments they ſhould be allowed the Money, being promiſ- 
cuoully paid for ſeveral Years before; but for the future, that it ſhould be 
paid according to the Terms of the Charity. 


4 


Nor 


* So where an Impropriator deviſed to one who ſerved the Cure, and to“ Page 


Leaſe ſhould be made for above twenty Years, and the Rent not to be 74% S. P. 


If A. ſeiſed of a Manor of the yearly Value of 2401. deviſes ſeveral Le- Show. P. C. 


307 


Sc. _ the Curate was incapable of Taking by this Deviſe, in ſuch 2 Vent. 349 


Where there has been an Uncertainty in the Deſcription of the Perſons Duke's Chas, 
to take, the Courts have been very liberal in their Expoſitions; as where a $82. Mayor 


3 f ndon'sCaſe- 
Deviſe of Lands to a Charity was to a Corporation by a Wrong Name; as 1 = 
ney was given 
| generally to a 
Pariſh, it was held, That it muſt be intended to the Poor of the Pariſh. Chan. Ca: 114. 


So where Lands 
were deviſed to A. for Life, Remainder to the Church of Se. Andrew's Holborn, it was held, That the 


If one diſpoſes of Lands worth tel. a Year, to maintain a Preacher, 8 Co. 130. 
Schoolmaſter, and poor People in Deal, and the Land after comes to be School of 


r, it muſt be all employed to increaſe the ſeveral Cha- — 2. 


the Price of 
Lands in- 
creaſing, the Rents ſhall be raiſed, and laid out in Augmentation of the Charity Vid Duke's Charitable 
Uſes 71, 112. 2 Vern. 414. Preced. Chan, 225. | | : 


$96, | 


* 
- 


Neither will the Courts ſuffer a Charity to be diverted to other Uſes Duke's Char, 


ve 12 J. per Vern. 42. 
Ann. for repairing the Church, 6 J. per Ann. for mending the Highways, Man and 
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Charitable Uſes and Poꝛtmain. 5 


wn. 
— 


» Page 368 


Vern. 55. 


(a) Vide the 
es before 
mentioned, 


Letter (C). 
364. 
Note; The 


Nor will the Courts be eaſily prevailed on to change the Terms of a 
Charity, though by the Conſent of all the Parties intereſted z; as where 4. 
deviſed 50 J. per Annum for a Lecturer in Polemical or Caſuiſtical Divinity, 
ſo as he was a Bachelor or Doctor in Divinity, and fifty Years of Age, and 
would read five Lectures every Term, and at the End of the Term deliver 
fair Copies of the ſame, to be kept in the Univerſity ; and in Default of 
ſuch Lecturer he gave the gol. per Annum to College in Oxon, with 
Conſent of the Heir, Application was made to mitigate the Rigour of the 
Qualifications, viz, That a Man of forty might be capable, that three Lec- 


tures may be ſufficient every Term, and that if fair Copies were delivered 


in every Year, it may ſuffice; but my Lord Chancellor refuſed to inter- 
meddle, though no Oppoſition was made, and ſaid, that it was not in the 


Power of the Heir to alter the Diſpoſition of his Anceſtor. 


—_—_— 2 — 
—_ * 


5 ; „ — 


(F) Df the Commiſſioners of Charitable Uſes, 
purſuant to the Statute 43 Eliz. 


V the 43 Elia. cap. 4. it is enacted. That where Lands, Ic. are 

e given to any (a) Charitable Uſe, the Lord Chancellor or Keeper of 

e the — Seal, may award Commiſſions under the Great Seal, unto any 
« Parts of the Realm, directed to the Biſhop and his Chancellor, in caſe 
ce there ſhall be any Biſhop of the Dioceſe at the Time, and to other Per- 


ſame Power is , ſons of good Behaviour, authorizing them, or any four or more of them, 


given to the 


Chancellor of to inquire, as well by the Oaths of twelve Men or more of the County, 


the Duchy of 
Lancaſter, for 
Lands lying 
within the 
Duchy. 

Vide 2 Inſt. 
710. 


& as by all other good and lawful Ways and Means, of all and ſingular 
&« ſuch Gifts, Limitations, Fc. of Lands, Tenements, Sc. and of all 
« Abuſes, Breaches of Truſt, Negligences, Miſemployments, not imploy- 
« ing, concealing, defrauding, miſconverting or miſgoverning any Lands, 
© &c. heretofore or hereafter to be given to any charitable Uſe; and after 
calling before them the Parties intereſted in any ſuch Lands, &c. ſhall 
„ make Inquiry by the Oaths of twelve Men or more of the County, (to 
0 which the Parties intereſted may make their Challenges) and upon ſuch 
Inquiry, Hearing and Examination, ſet down ſuch Orders, ' Judgments 
“ and Decrees, as the ſaid Lands, &c. may be faithfully employed to the 
Intent for which they were given; which Orders, Decrees, or Judg- 
ments, being agreeable to the Intention of the Donors or Founders, ſhall 
4 ſtand good and be affirmed until the ſame be undone or altered by the 


Tord Chancellor, upon the Complaint of any Party grieved z which ſaid 


Orders, Judgments and Decrees of che ſaid Commiſſioners, ſhall be cer- 
e tified under the Seal of the ſaid Commiſſioners, or any four of them, 
« within the Time limited in the Commiſſion, to the Lord Chancellor, 
e who ſhall take ſuch Order for the due Execution of all or any the ſaid 


„ Judgments, Orders or Decrees, as ſhall be fit and convenient; and may 


Duke's Char. 
Ids * 


© upon the Hearing thereof, at the Application of any Party grie ved, an- 
“ nul, diminiſh, alter or inlarge the ſaid Orders, Judgments and Decrees 
© of the Commiſſioners, and may tax and award good Coſts againſt Per- 

<* ſons complaining without Cauſe.” | 
| Vide the Statute and the Exceptions thereto as to Lands given to Col- 
leges, where Truſtees are appointed by the Founder, &c. 22 
By Virtue of this Act the Commiſſioners may appoint Truſtees, and 
enable a certain Number of them to demiſe Lands, &c. for the beſt Ad- 
I vantage 


2 — - — P 3 12228 U 


* a £ 
* 
* 
— 4 ———_ p 


ritable Uſes and Moꝛtmain. 
* vantage of the Charity 3 and that when ſuch a Number of them die, the - Page 369 
Survivors may elect others, and ſo continue the Number appointed. 


They may like wiſe tutn out Truſtees who miſbehave themſelves, as by 2 Toft. 710. 
making of at low Fines and ſmall Rents, c. and may decree ſuch Duke's Char. 
Leaſes void. WT, court 8 ganges H bo 0 124+ 


I ene who hath a Leaſe of Lands charged with a Charity, commits , ; 
Waſte, this is ſuch a Miſimplopmear for-which Me Conmiliionces may de 116. 
ers d Leafs: voigeoi>d n d ident T aw ls whanen e ee, 

If a Rent - charge is granted to a Charitable Uſe out of Lands in ſeveral Duke's Char. 
Counties, the Commiſſioners are to ehurge this Rent, by their Decree; upon 65. 
all the Lands in every County, according to an equal Diſtribution, having a 
Regard to the yearly Value of all the Lands charged and (a) cannot by de) The 
their Decree charge one or two. Mandrs with all the Rent, and diſcharge the n t d. 
Reſidue in other Counties or Places; for that would be decreeing contrary Comm en 
to the Intent of the Donor s cles of Charitable 

| + Ules, dec 


— 10 9814 334 ww 191.1861 10. 3 Zens. 
liable to a Charity, and the Grantees diftrained for the Whole on one who held only Part of the Lands 
chargeable; and it was held, That, the whole Town being made chargeable, they might ſue for theWhole 
or any Part; but a Commiſſion was awarded to apportion each Man's Share, Chan. Rep. 91. It has been 
held, That all the Tertenants of Lands liable to a Charity need not be made Parties to the Suit, for this 


would put the Charity to too great Difficulty ; but yet thoſe who are ſued may make the other Parties to 
the Information, and compel them to a Contribution. Fe" 


9 — 
- 4”? » BS 7 : #'% 4 
# - 


The Commiſſioners of Charitable Uſes cannot decree Coſts on this Sta- Salk. 163. 
tute; but if there be an Appeal from their Decree, my Lord Chancellor 

may decree the Coſts, not on of the Appeal, but likewiſe of the Commiſ- Abr..Eq.126. 
ſion; and though they decree Coſts, yet that ſhall not, upon an Appeal, be 

ſufficient to reverſe the Decree; for my Lord Chancellor may either increaſe 

or leſſen the Coſts, or exempt the Party from them intirely. 
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) Of the Statute 9 Geo. 2. C. 36. reftraining 
Gifts in Poꝛtmain by Will, &c.) 


Y that Statute it is enacted, That no Manors, Lands, Tenements 

Rents, Advowſons, or other Hereditaments, corporeal or incorporea 
whatſoever, nor any Sum or Sums of Money, Goods, Chattels, Stocks in 
the Publick Funds, Securities for Money, or any other perſonal Eſtate 
whatſoever to be laid out and diſpoſed of in the Purchaſe of any Lands, 
Tenements or Hereditaments, ſhall be given, granted, aliened, limited, 
releaſed, transferred, aſſigned or appointed, or any ways conveyed or ſet- 
tled to or upon any Perſon or Perſons, Bodies politic or corporate, or other- 
wiſe, for any Eſtate or Iatereſt whatſoever, or any ways charged or incum- 
bered by any Perſon or Perſons whatſoever, in Truſt, or for the Benefit of 
any Charitable Uſes whatſoever ; unleſs ſuch Gift, Conveyance, Appoint- 
ment or Settlement of any ſuch Lands, Tenements or Hereditaments, Sum 
or Sums of Money, or perſonal Eſtate (other than Stocks in the Publick 
Funds) be and be made by Deed indented, ſealed and delivered in the 
Preſence of two or more credible Witneſſes, twelve Calendar Months at 
leaſt before the Death of ſuch Donor or Grantor (concluding the Days of 
the Execution and Death) and be inrolled in his Majeſty's High Court of 
Chancery, within fix Calendar Months next after the Execution thereof 


and unleſs ſuch Stocks be transferred in the publick Books, uſually kept 
Vo L. I. | 5G for 


of Charitable 
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Charitable Uſes and Moꝛtmain. 
* — — , — 


for the Transfer of Stocks, fix Calendar Months at leaſt before the Deotk 
of ſuch Donor or Grantor (including the Days of the Transfer and Death) 
nd unleſs the ſame be made to effect in Poſſeſiev tar the Charitable 
ſe intended, immediately from the Making thereof, and be without 
Power of Revocation, Reſervation, Truſt, Condition, Limitation, 4 
or Agreement whatſoever, for the Benefit of the-Danat of Grantor, at of 
any Perſon or Perſons claiming under him. W out ei cif fa 
Sed. 2. Provided always, That nothing herein before mentioned. relati 
to the ſealing and delivering of any Deed or Deeds, twelve Calendar 
Months at leaſt before the Death of the Grantor, or to the Transfer of 
any Stock fix Calendar Months before the Death of the Grantor, ot Perſon 
making ſuch Transfer, ſhall extend, or be conſtrued to extend, to any 
Purchaſe of any Eſtate or Intereft in Lands, Tenements-or Hereditaments; 
or any Transfer of any Stock, to be made really, and: bong fide, for a full 
and valuable Conſideration actually paid at or before the making of fuch 
Conveyance or Transfer without Fraud or Colluſion. © 
By Jetz. 3. All Gifts, Grants, Conyeyances, Appointments, Aſſurances, 
Transfers and Settlements whatſoever made in any other Manner or Farm 
than by this Act is directed and inted, ſhall be abſolutely null and void. 
But not to prejudice the two Univerſities, or the Colleges of Etan, Min- 
cbeſer, or Weſtminſter. | ane 
No College to hold more Advowſons than ſhall be equal to a Moiety 
of their Fellows, Sc. f 
This Act not to extend to Eſtates in Scotland. | "2, 9208 
If a Man by Will gives 5007. out of his perſonal Eſtate to Truftees, in 
Truſt, to lay out Part in building a School-houſe, and Schoolmaſter's 
houſe, and direRts that be Purchaſe 7 the Ground, and the Expence of byild- 


ing ſhall not exceed 200 J. and the remaining 300 J. to be laid out in 


Lands or real Security, for the Maſter's Maintenance; the laſt is void b 
flat. 9G. 2. c. 36. and Ground may not be purchaſed with the 2006/7. 
but if the Pariſh has Lands, it may be laid out in the building on them; 
Attorney General v. Bowles, T. 1754. 3 Athyns. 806. 2 Yezey 547. 

If a Man gives a Legacy to his Executors, and then deviſes a Copyhold to 
A. he paying his Executors 1000/7. and gives the Reſidue of his Eſtate to a 
Charity, this 1000 l. is a Charge on Real Eſtate, and the Deviſe of it void 
by the Stat. Arnold and Chapman. T. 1748. 1 Vezey 108. | 

If a Man gives his Real Eſtate to Truſtees to ſell, and with the Pro- 
duce and his Perſonal Eſtate to pay Debts and Legacies, and (inter alia) 
to purchaſe Freehold Land for a Fund for an Annuity to preach a Ser- 
mon, to keep a Tomb- ſtone in Repair, and for Management of this; it is 
within 9 G. 2. and void. Durour and Motieux. M. 1749. 1 Vezey. 320. 

If a Mortgagee, in Poſſeſſion under habere facias, deviſes all the Money 
due on the — ts a Charity; though the Heir at Law of Mortga- 
gor inſiſts to redeem, yet it is within 9G, 2. Attorney General and Meyrick. 
M. 1750. 2 Vezey. 44. | ol 2 

As to the Caſes before 9 G. 2. c. 36. vide 1 Vezey. 198, 182, 186. 


Church 


Page 370 


C hurchw ardens. 


Hurchwardeps (a) are Officers inftitured for the Benefit and Ad- 
vancement of Religion, whoſe chief Duty it is to ſuppreſs al} ( Of their 


ſhip be N with due Deceney and Reverence. ; n 


Antiq. 649. 
Of Sideſmen, or Sinodſmen, Dar Parion 184. 


But though they deal chiefly in Matters belonging to the Church, yet 
are they every where treated of in our Law Books, as (5) Temporal Per- (3) . 
ſons, and are undoubtedly to be conſidered as a (c) Lay Corporation veſted Hard. 379. 


with a Temporal Right in their Offices, and a Special Property in the by oo 2 
Goods "a ging to the Church; which further appears. by the Duties in- fer the rave. 


Joined them b ſeveral Statutes and Acts of Parliament; as will be more ßt of the 
fully explained under the following Heads. | Church, 


Rol. Abr. 
393- March 66. but not Lands; and therefore if - N be made to the Uſe of the Churchwar- 
dens of D. the Uſe is void. 12 Hf. 7. 25. Hon; 3.8. S. P. March 66. 8. P. per Car. 
and vide Dake's Char. Uſes 82. where a 5 at Tas > 33 for a Charitable Uſe, ſhall be a, 
— Appointment within the 43 El. c. 4. Fide Tit. Charitab Uſes, and Mortmain. — But in London the 
arſon and Churchwardens are a Corporation, and may 2 and demiſe Lands, c. Cro. Jac. 532. 
March 66, 67. Lane 21. 5 Mod. 3 395. Ld. Raym. 337. And — they may not have Land by 
Preſcription for the Reparation of the Church ? But yet they cannot preſcribe go- 
nerally in non decimando, for they are not Spiritual Perſons, —. ale Office be « Kind of an OA 
fiaſtical Office, Rol. Abr. 653. 2 Rol. Rep. 107. Comp. Incumb. 507, oh 


7 


(A) Df the Manner and Right of chuſing Thurchwardens. 
371. 


(B) Ot their Intereſt in, and Power over the Things be- 
longing to the Church. 372. 


(C) Ot their Power and Duty in making Rates in Wat⸗ 
ters relating to the Church. 373. 
(D) Of their Power and Duty in making Pzeſentmeats, 
and hindring Jrreverence in the Church. 374. 
E) Ok their Accounts; and herein of Actions bꝛaugbt by, 


02 againtt them, and the Remedies they have when their 
Time is explred. 375. 


(A) Df 


Prophaneneſs and Immorality, and to ſee that the Publick Wor irſt lan- 


Churchwardens. 
— 7 — — ——__ —— . 
Page 372 (A) Of the Manner and Right of chuſing 
| Churchwardens. - 
Cro. Jac. * the Common Law, the Right of chuſing wchwardens belongs to 


532, 670. the Pariſhioners, who are to be at the Charge of repairing the Church, 
— Car. Sc. and (a) therefore it is but fitting that they ſhould have it in their Power 


Noy 31, 139. to determine what Perſons are proper to be intruſted in theſe Concerns; nor 
2 Rol. Abr. (5) does any Canon deprive them of this Right; for though by Ouſtom the 
234. pl. 1. Pariſhioners in ſome Places chuſe one, and the Parſon another; yet this is by 
Hard. 379. Virtue of the Cuſtom; the Validity of which, as of all other Cuſtoms, mul 


ng be determined in the King's Temporal Courts; (c) nor can the Archdeacon, 


may be cho- Or any others, who by Virtue of their Offices are to ſwear and admit them, 


ſen by a ſe- controul any ſuch Election; for herein their Offices are purely miniſterial. 
le& Veſtry, 

Vide Jones 429. Cro. Car. 551. They are to be choſen every Zafer Week. D I, 183, What 

Perſons are exempted from ſerving, vide Head of Privileges, and 1 W. & M. c. 18. y which Statute, 

if any diſſenting from the Church be choſen Churchwarden, be may execute the Office by a ſufficient. 
Deputy, by him to be provided, who ſhall comply with the Laws in that Behalf, (a] And hence. 
alſo it is, That in Lond:n, where the Parſon and Churchwardens are a Corporation, and may purchaſe 
and demiſe Lands, and diſpoſe of Goods, the Churchwardens are always choſen by the ' Pariſhioners. ' 
Cro. Jac. 532. March 66. Lane 22, (5) For the Canon; vis. Can. 89. Ann. 1603. is not re- 
garded by the Common Law, Hard. 378. per Hale. Carth. 118. S. P. per Halt, Ch. Juſt. But wide 
2 Vent. 41. (e) For if the Archdeacon refuſes them, a Mandamus lies; of which there are number- 
leſs Inſtances. Yide6 Mod. 89. 2 Ld. Raym. 1008. 4 Salk, 88. And where for a falſe Return an 
Action on the Caſe lies, 2 Lutw. 1012. And that in ſuch Action both the Churchwardens may join. 

3 Lev. 362. And for an ill and evaſive Return, vide Vent, 267. 2 Salk. 433. pl. 14. And that before 


he is ſworn he may officiate, Vent. 267, And that there is no Fee due for ſwearing them, except by 
Cuſtom, Salk. 330. pl. 2. Stra. 1045. 


Carth. 118. And though by Cuſtom the Rector or Vicar may name one, yet where 
the Vicar of S. Giles in Northampton was under a Deprivation for not taking 
the Oaths to King William and Queen Mary, and the Church being Vacant, 
the Pariſhioners proceeded to the Election of two Churchwardens, and pre- 

| ſented them to be ſworn; but the Regiſter of the Conſiſtory Court being a 
Friend to the Vicar, refuſing to ſwear them, unleſs that Perſon whom the 
late Vicar approved was nominated one, a Mandamus was granted. 

Carth. 393- The Pariſhioners are alſo Judges of the Fitneſs and Qualifications of the 


_ Ads Perſons they chuſe for that Office; and therefore, where to a Mandamus to 


Nee ond ſwear a Churchwarden, choſen according to Cuſtom, the Archdeacon re- 
"a4 turned, That the Perſon preſented was a poor Dairy-man, who had no 
Comb. 417. Eſtate, and was Perſona minus babilis & idonta for that Office; the Court 
8. C. granted a peremptory Mandamus. 

za. 166. But where a Prohibition was granted Ni to the Eccleſiaſtical Court, 


pl. 5. where 7. S. ſued as Churchwarden of, Cc. in Colchefter, on a Suggeſtion, 
D e that in Colcbeſter there is a Cuſtom for the Inhabitants to elect the Church- 
* SC, wardens, and that A. and B. were duly elected, which Matter the Defendant 
5 Mod. 325. had pleaded in the Spiritual Court; but the Plea was refuſed; but it appear- 
S. C. ing that J. S. was Churchwarden de fa#o, choſen by the Parſon, and that 
Mich. ao * he all the Year ated as ſuch; and that he, with the Inhabirants and another 
between Churchwarden, made the Tax for which the Defendant was ſued in the Ec- 
Whaley and Cleſiaſtical Court; the Rule for a Prohibition was diſcharged; for, per Cur, 
Lambert. where the Queſtion is only, Who is Churchwarden ? if ſuch Cuſtom is al- 
3 Keb. 533. ledged, a Prohibition ſhall be granted; but the Matter here is for a Tax for 
542. S. C. the Repair of the Church; and it is not material now whether he was duly 

elected or not; it is ſufficient that he was Guardian de fadto; and it may be as 
well put in Iſſue, Whether the Miniſter was a rightful Miniſter ? Beſides, 
this Tax is not rated by the Churchwardens, for they have no ſuch Power, 
but it is a common Charge, impoſed by the major Part of the Pariſhioners; 


I and 


* 


ä —_—_ 


Churchwardens. 


and the Churchwardens do no more in aſſeſſing them, than the other Pa- Page 372 
riſhioners; and the Tax will be well aſſeſſed by the major Part of the Inha- 
bitants, though the Churchwardens are againſt ir; their chief Buſineſs is in 
collecting of itz and the Matter is a Matter of Eccleſiaſtical Cognizance, for 
the Spiritual Judge may inquire touching the Want of Reparations of the 
Church. And Note, That upon the Rule for diſcharging the Prohibition, 
all this Matter was ordered to be entered, for fear it ſhould be afterwards 
thought, that a Prohibition was decreed where a Cuſtom was in queſtion. 


_— 


(B) Of their Jntereſt and Power over the Things 
belonging to the Church, 
H E Churchwardens, when choſen, are a Corporation, intruſted with Rol. Abr. 


the Care and Management of the Goods belonging to the Church, 393- 
which they are to order for the beſt Advantage of the Pariſhioners ; they * Inſt. 492. 


are likewiſe enabled to take Goods for the Benefit of the Church; but can- ; agg Rep. 
not diſpoſe of them without the Conſent of the Pariſhioners. Yelv. 173. 


2 Browal. 


215. Comp. Incumb. 390. 


They have ſuch a Special Property in the (a) Organ, (5) Bells, (c) Pariſh (2) Rol. Abr. 
Books, (4) Bible, Chalice, Surplice, &c. belonging to the Church, that for 393: . 
the taking away, or for any Damage done any of theſe, they may (e) bring (0. Cre. Elis. 


an Action at Law; and therefore (f) the Parſon cannot ſue for them in the _= 1521. 
Spiritual Court. 395, 396. 
Raym. 


337. 1 Rol. Rep. 67. (e) That the Action muſt be for bona Parochianorum, and not bona Fe- 
clefie. od, 65. per Cur, 2 Keb. 675: 8. C. and 8. P. per Cur. Vent. 89. S. C. and 8. P. and the 
Court inclined accordingly; but ſaid the Precedents were both Ways. — Where they may ſue at Com- 


mon Law for Damages, and in the Spiritual Court for the Things in Specie. Sid. 281. 2 Keb. 6. 22. 
Rol. Abr. 393. 2 Inſt. 492. 


If two Churchwardens ſue in the Spiritual Court for a Levy towards the Cro. Jac. 
Reparation of their Church, and have Sentence to recover, and Coſts aſſeſſed, 235. 
and after, one of them releaſes, yet the other may proceed for the Coſts, 1 * df 4 
Sc. for Churchwardens have nothing but to the Uſe of the Pariſh ; and 3 5. 8. c | 
the Corporation conſiſts of both; and one only cannot releaſe or give away 
the Goods of the Church. 8 | 

Alſo they have ſuch a Special Property in the Goods of the Church, that 2 Hawk. 
when they are ſtolen they may bring an Appeal of Robbery for them; (g) * L. * 
they may alſo ſue the Offender in the Spiritual Court pro Salute Anime, but 8) Heroes 
not to recover Damages, Sid. 281. 


2 Inſt. 492. 1 Keb. 743. Regiſt. 57. 


But the Churchwardens have no Right to, or Intereſt in, the Freehold ga 


and Inheritance of the Church, which (+) alone belongs to the Parſon or _ — Y 
Incumbenr. And there- 
ſore the 


Churehwardens cannot grant a Licence for burying in the Church, being the Freehold. of the Parſon. 


Cro. Jac. 365. Noy 104. Yet the Churchwardens, by Cuſtom, may have a Fee for burying in the 


Church, becauſe the Pariſh is at the Charge of repairing the Floor. Vent. 274. 3 Keb. 504, 523, 

27. But the Church-yard is a common burial Place for all the Pariſhioners. . Comp. Incumb. 381. 
5 If the Walls, Windows, or Doors of the Church, be broken by any Perſon, or the Trees in the 
Chorch- yard cut down, or the Graſs thereon eaten by a Stranger, the Incumbent ſhall have his Action. 


27 H.7. 21. Bro. Treſpaſs 210. 38 H. 6. 19. 11 H. 4. 12. And fo may his Leflee, if the Church- 
yard be let. 2 Rol. Abr. 337. | 4 ED” 
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Churchwardens. 


* Page 373 Alſo the Seats in the Church being fixed to the Freehold, the Church- 

wardens (a) cannot diſpoſe of them alone, nor can the Churchwardens aud 
Fide 12 CO. Rector jointly diſpoſe of them without the Conſent of the Ordinary; and 
Heil. g4, though ſuch Diſpolitions have been made, yet it has been always preſumed 
Gedb. 200. that it was ſo done with the Conſent and Approbation of the Ordinary. 
z Bulſt. 150. | r 
Hob. be. Moot 878. Comp, Incumb, 382, Salk. 167. pl. 7. (] But by the Cuſtom of Londey, the 
Churchwardens have the ordering the Seats there, for the Pariſhioners are obliged to repair the Chancel, 
as well as the Body of the Church, Comp. Incumb. 387, 388. 2 Rol. Abr. 288. Poph. 140. 2 Rol. Rep. 
24. And there may be the like Cuſtom elſewhere, for the Churchwardens to diſpoſe of Seats, Raym. 
246. admitted per Cur. But the Churchwardens muſt ſhew ſome particular Reaſon why they are to or- 
der the Seats, exclufive of the Ordinary, for a general Allegation, that they uſed to Repair, which is 
no more than what they are obliged to by common Right, 1s not ſufficient, 2 Lev, 241. 


_— 


Comp. In- But as Seats are erected for the more convenient attending of Pivine 
cumb. 382. Service, and as the Pariſhioners are at the Expence of erecting them and 
8 H. 7.12. keeping them in Repair, if any of them be taken away, though they are 


_ fixed to the Freehold, yet the Churchwardens, and not the Parſon, ſhall 


dens may re- bring the Action againſt the Wropg-doer. - ; 
move Seats | 
erected by a Stranger in the Church, YideNoy 108. Comp, Incumb. 387, 


8 It is ſaid to have been holden, That at Common Law a Churchwarden 
TharCh oh. may maintain an Action upon the Caſe for defacing a Monument in the 


wardens Church. | 


themſelves, 
nor any others, cannot take down Arms in Windows, or deface Grave- ſtones or Monuments erected in the 


Church or Church-yard ; and if they do, an Action lies by the Heirs or Executors of the Parties for 
whom they were erected. Rol. Abr. 625. Noy 104. Godb. 200. Cro. Jac. 367. 2 Bulſt. 181. 
But the Ordinary may deface any ſuperſtitious Picture. Noy 104. 1 


4 


_ 


— — — 
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O) Of their Power and Duty in making Rates 
in Matters relating to the Church. 


Yide Comp. \HE Churchwardens have no Power to make any Rate themſelves, 
Incumb. 389. excluſive of the Pariſhioners, their Duty being only to ſummon the 
Pariſhioners, who are to meet for that Purpoſe, and when they are aſſem- 
bled, a Rate made by the Majority preſent ſhall bind the whole Pariſh, 
although the Churchwardens voted againſt it. | 
Vent. 367. Bur if the Churchwardens give the Pariſhioners due Notice, that they 
Mod. 79, 194. intend to meet for that Purpoſe, and the Pariſhioners refuſe to come, or 
being aſſembled refuſe to make any Rate, they may make one without 
their Concurrence; for as they are liable to be puniſhed in the Eccleſiaſtical 
(4) By the Courts for (5) not repairing the Church, it would be unreaſonable that they 
Civil and ſhould ſuffer by the Wilfulneſs and Obſtinacy of others. 


Canon Law, 

the Parſon is obliged to repair the whole Church, and it is ſo in all Chriſtian Kingdoms but in England; 
for it is by the peculiar Law of this Nation, that the Pariſhioners are char ged with the Repairg of the 
Body of the Church. Carth. 260. per Holt Ch. Juſt. —The Biſhop cannot appoint Commiſſioners to tax 
the Pariſhioners, or make Rates for repairing the Church. 2 Mod. 8. 10 Mod. 13. 12 Mod. 9, 83, 
327. Ld. Raym. 59, 512. 5 Mod. 389. But the Spiritual Court may compel the Pariſhioners to do 
it, and may excommunicate every one of them till it be repaired ; but if any are willing to contribute, 
they are to be abſolved till the greater Part agree to make a Tax, Comp. Incumb. 388, 389. Of the 
Manner it is to be made, wide 5 Co. 67. Ventr. 308. 2 Mod. 222, 254. 8 Mod. 314, 338. Pie, 
Chan. 42. 116, 233, 248, 416. 554. Stra. 624. 576. 2 Stra. 1145. Lit. Rep. 263. Poph. 137. 
Mod. 236. 2 Will. Rep. 125. 2 Ld, Raym. 1388, 2 Stra. 1045. Forteſc. 168. N 


Vent. 36). The Churchwardens in ſummoning the Pariſhioners need not do it 
Comp. In- from Houſe to Houſe, but a general publick Summons at the Church is 
cumb. 389. | | ſufficient, 


- —_ „ —90„ 


Churchwardens. 


* ſufficient, and the major Part of them that appear upon ſuch Summons “ Page 374 

will bind the whole Pariſh. | | 
On a Motion for a Prohibition, it appeared, that the Libel recited that Carth. 360. 

J. S. Deap of, Sc. had preſented that the Church and Chancel of D. was 82 and 

out of Repair, c. and that the Churchwardens of the ſaid Pariſh did Selk. 165. 

make, or cauſe to be made, a certain Rate upon the Inhabitants thereof, pl. 3. 

towards the Charge of repairing the ſaid Church and Chancel; and that the Comb 344. 

Churchwardens had accordingly repaired the Church and Chancel, and 5 Mod. 384. 

beaucified the lame with Ornaments, and that H. was a Parifhioner of the . 

ſaid Pariſh, and refyſed to pay his Proportion of the ſaid Rate; and it 

being objected, iſt, That the Churchwardens only could not make a Rate; 

2dly, That the Parſon alone ought to repair the Chancel; a Prohibition 

was granted generally to the whale Suit, though it was ſtrongly inſiſted on 


that the Prohibition ought to go quead the Rate for Repairs of the Chancel 
only. 


(D) Df their Power and Duty in making 
P2eſentments, and Hindzing Prreverence in 
the Church. | 


Reſentments made by Churchwardens relate to the Church, the Parſon Cro. Car. 
and Pariſhioners, in which they are to be guided by the Articles de- _ 
livered them; but theſe Articles muſt be agreeable to the Laws of the , 3 
Church, and particularly to the Canons made and agreed on in the Year | 
1603; they need not take a particular Oath upon all the Preſentments (a) That fuch | 
they make, but may do it by Virtue of their (a) general Oath of Church- — 
wardens. 5 10:44 | 


Oath does 
not ſeem to be puniſhable as Perjury. Keb. 522, 


The Oath 1s to be general, viz. To do all Things which appertain to Hard. 364. 
their Office; and therefore if the Oath tendered requires them to preſent 
(% Matters not preſentable by Law, they are not obliged to take it, (c) nor % Where the 
are they to be required ta, preſent or accuſe themſelves. . 


| joined the 
Churchwarden to preſent filthy Talkers, Revilers, and common Sowers of Sedition ee es 
the Court held that theſe general Terms comprehended Matters out of their Juriſdiction, and that if the 
Churchwarden had pleaded there quod non teneiur re/jondere as to thoſe Matters, and the Plea bad ben 
refuſed, a Prohibition eught to have been granted. Vent. 114. The S. P. as to ſowing Sedition ng 
Neighbours. Vent. 127. But whether any Perſon within his Pariſh hath incroached upon the Church- 
yard, is lawful, though Matter of Freehold, Vent. 127. Alſo if the Oath tendered has theſe general 


Words, wiz. To make Preſentations according to the King's Ecclefiaftical Law; the particular Articles by 
way of Direction will not be ſufficient Grounds for a Prohibition. Vent. 127. 


: a | (c) But to preſent 
every Perſon in the Pariſh, does not include themſelves. Vent. 127. 


Alſo if the Eccleſiaſtical Court proceeds againſt the Churchwardens in Hard. $64. 
Matters not within their Juriſdiction, an Action on the Caſe lies againſt 7% C. 
them. : 1 | 

And if the Churchwardens maliciouſly preſent an innocent Perſon for Cro. Car. 
any Crime, by which he is put to Expence, or ſuffers in his good Name or 255: _ 
Reputation, an Action on the Caſe lies, | ; ub 7 
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plead it in 


4 


\ 


| - Churchwardens. 


FA 


* Page 375 * In Aſſault and Battery againſt a Churchwarden, he juſtified that the 

Plaintiff was at Church in Time of Prayers with bis Hat on, and that he - 
Lev. 196. demanded of him to pull it off, and becauſe he did not do it, the Church. 
adjudged be- garden took off his Hat and laid it by him; and the Court held this a 
tween Ha/! good Juſtification z and that Churchwardens may juſtify to wake a Man, 


and Tanner X | 4 

for though to ſwitch Boys that are at Play, and turn an excommunicated Perſon out 
they may pre- of the Church. 
ſent it in the 

Eccleſiaſtical Court, yet they are not bound in the mean Time to permit ſuch Irreverence and 
in the Church. Sand. 13, 14. S. C. adjudged ; and there ſaid by the Re r, That the Court, taking 
it to be a great Miſdemeanor in the Plaintiff, gave Judgment againſt him, without Regard to the Ex- 
ceptions to the Defendant's Plea, Sid. 301. S. C. and S. P. adjudged; Tuiſden only doubting upon 
the Words of the Canon, againſt wearing a Hat, Cc. viz. What Hat intended, and ſaid, they might 
appeaſe a Diſturbance in the Church, but laying Hands on a Man to pull off his Hat, tends to the raiſ- 
ing a Diſturbance and Breach of the Peace. 2 Keb. 124, 125. S. C. adjudged, 


Comp. In- Churchwardens may reſtrain and hinder any Stranger not licenſed from 


I Bala. Preaching in their Church or Chapel. 


49. 


(E) of their Accounts; and herein of Actions 
bꝛought by, o2 againſt them, and the Re- 
medies they have when their Time is ex. 
pired. | 


HE Churchwardens, at the Expiration of their Year, are to give 
(a) Or to a up their Accounts to their (a) Pariſhioners, and on Refuſal () may 
ſelect Com be proceeded againſt in the Eccleſiaſtical Court, or the (c) ſucceeding 


* Churchwardens may bring an (d) Action of Account againſt them at 


the Pariſhio- Common Law. 

ners, accord- | | 
ing to the Cuſtom of ſome Pariſhes, who may allow their Accounts, and ſuch Allowance ſhall diſcharge 
them from being called in Queftion in the Spiritual Court. 2 Lutw. 1207. (5) By the ſucceeding 
Churchwardens, either in the Spiritual Court, or by Writ of Account at Common Law. Godb. 
279. Rol. Rep. 71, 106, 107. 2 Keb. 6, 22. Sid. 281. (e) But the Pariſhioners cannot bring 
an Action of Account againſt them at Common Law, but muſt make new, &c. Bro. Accont 71. BE. 
4. 6. Bro. Corporations 55. 4 E. 4. 6. Bro. Garden 7. And though a Pariſh preſcribe to chuſe two 
Churchwardens, and that the Perſons ſo choſen ſhall continue in that Office for two Years ; yet the Pa- 
1iſh may, notwithſtanding the Preſcription, remove ſuch Wardens at their Pleaſure, and chuſe new 
ones. 26 H.8.5. b. 3 Co 70. Comp, Incumb. 390. Fide 27 H. 8. c. 25. in Raftal, That no 
Churchwarden ſhall continue in his Office above one whole Year. (4) Vide Sid. 307, Where a Church - 
warden of St. Martin's in the Fields was indicted for taking a Silver Cup of one, for the Place of Gal - 
lery-keeper, colore Officii, Ic. 


Rol. Abr. Tf the Churchwardens, by the Conſent and Agreement of the Pariſh- 
137. 2 ioners, take a ruinous Bell and deliver it to a Bell-Founder, and that he 
593. „ge by their Agreement ſhall have for the Caſting thereof 47. and ſhall retdin 

it till the 4 /. be paid; this Agreement of the Pariſhioners ſhall (e) excuſe 
(% But whe- the Churchwardens, in a Writ of Account brought againſt them by their 
ther they can Succeſſors. | 


Bar to the 
Account, or mult ſet it forth in Diſcharge before Auditors, wide Mod, 65. Vent. 88. 2 Keb. 675. 


10 Mod. 22. Fitzgib. 44. Stra. 680, if 


>” "Og —_ 


If the Churchwardens and Pariſhioners make an Aſſeſſment, and the Page 376 


Churchwardens 1777 4916 gf Whole is collected 
their Time Aten g*hoſen, the former 
Churchwardens, by having preſented ſuch Pariſhioners as refuſed to pay Vis Preced. 


before the Determination of their Time, may ſtill againſt them in Chan. 42. 
Geo fe the nei Chorehardeha nu CU kes Erg hd vel 
2 


and reimburſe * Ven. 262. 
G 7 where Bills 
their Predeceſſors. * 


have been ex- 

5 NLO. and 1 hibited for 

Relief againſt the new Charchwardens and Pariſhioners, tor Money Iapended by Order of the Veſtry. 
' ereron ©) 31303 33. ano: $1196 29 01 £1169: 8 | 


. 


9 ry 4 1 \ * 
* It! k | { L 


„ 


wardens for the Time being neglect to bring an Action, the ſucçeęding 145, 179: 
Chiirchwandenarfdy; 'by Virkie of thkir Office, bring an Action a ainſl Leon. 177. 
the Wrong-doer, but they muſt; deglate ad Dammum Parocbianorum and not 7% Pall. 


If Goods belopg/ng ebe horch art! taken we 48d the Chpreh- ceo. Blix. 


ipſorum ; though the old Churchwardens, in whoſe Time the Fact was done, Bowl. 
may lay it either way. — wind ch . 215. 


d Annees Kelw. 38. 
If A. was Churchwarden of B. and at the End of the Year gave up his 2 Jones 142. 

Accounts to his Succeſſor, and yet A. is falſly and-maliciouſly cited by D. Sand. 
into the Eccleſiaſtical Court, to reader an Account, and at the Requeſt of 7:95 » * 
D. he is excommunicated for not rendring up his Account; an Action lies ea, hand 

againſt D. 1341598 the Sentence 

wil hen by a Judge ; but for this vide Hard, 194, 195, &c. 
, a. 2269 10% bonds ogk SIR pd nd 1.1 2 
By the 3 & 4 IV, & M. cap 11. In all ARians to be brought, in the 
* ofrs'of Weſtminſter, or Rus 0 15. 80 Money miſpent 5 

«« wardens, the Evidence of th Pariſhioners, _ ſuch as receive 


* Alms, ſhall be taken and admitiec. 10-00 
Churchwardens are am? wr within the EF w of the Statutes 

7 Fac. 1. cap. g. and 21 Jac. 1. cap. 12. as to pleading the General Iſſue to 

Actions brought againſt them, (a) and as to double Coſts when they have (a) But in an 


J udgment. Action on the 


| | | | | Caſe againſt 
a Churchwarden for a falſe and malicious Preſentment, | though there be Judgment for him, yet he ſhall 
not have double Coſts ; for the Statute does not extend to Spiritual Affairs. Cro. Car. 285, 286. 
Jones 305. S. C. X | 2 vl nuch bia e TT | 


» * 


{By 11 Geo. 2. c. 76. J. g. Churchwardens, c. are required to carry ; 
Hawkers of Brandy, Ce. before Juſtices of Peace, Sc.] 


. * „ ' 
a 4 


Vox. I. ns 2.3 tank» T6Kk e =.» Gans 


: 


\ 


(A) Chat kinds of Offenders are to be committed. 357, 
(B) By whom. 377. I 
(C) To what Paiſon. 378. = + ata 
D) What is to be done pꝛevious to theix Commitment. 380. 
(E) What ought to be the Foz of the Commitment. 320. 
(F) At whoſe Charges they are to be ſent to Pꝛiſon. 383. 
(o) To what Court the Commitment is to be certified. 384. 


(H) By what Means the Party may be diſcharged from ſuch 
Commitment. 384. 


* 


be tom⸗ 


(A) What kinds of Offenders are to 
mitted. 


LL Perſons who are apprehended for Offences not bailable, as 
alſo Perſons who neglect to offer Bail for Offences which are 
bailable, muſt be committed, | 
Alſo wherever a Juſtice of Peace is impowered to bind a Per- 
2 Hawk. P. ſon over, or to cauſe him to do a certain Thing, he may commit. him 
C. 116. guouſque, Sc. if in his Preſence he ſhall refuſe to be ſo bound, or to do 
ſuch Thing. | e 


2 Hawk. P. 
C. 116. 


— — — — 


(B) By whom. 


T is laid down by Serjeant Hawkins as a Matter which ſeems agreed by 
— all the old (a) Books, That whereſoever a Conſtable, or private Perſon, 
C. 116, 117. may juſtify the Arreſting another for a Felony or. Treaſon, he may alſo 
: (a) 10H. 4. juſtify the ſending or bringing him to the common Gaol ; and that eve 
7. A. private Perſon has as much Authority in Caſes. of this Kind as the Sheriff, 
, E. 4. 20. or any other Officer, and may juſtify ſuch Impriſonment by his (5) own 
J E. 4. 26. b. Authority, but not by the Command of another. 


__ | 
0 4. 6. b. 10 E. 4. 17. b. 18, a. 5 H. 7. 4. b. 5. 2. 2 H. 7. 3. b. 11 Ed. 4. 4. b. (5) 5 8. 
7. 4. b. 5. . Fitz. Falſe Impriſonment 8. 


2 Hawk. P. But inaſmuch as it is certain, that a Perſon lawfully making ſuch an 
C. 117. Arreſt, (c) may juſtify bringing the Party to the Conſtable, in order to 
2 * . be carried by him before a Juſtice of Peace; and inaſmuch as the Sta- 
wry 1 : 855 tures of 10 2 Pb. & M. cap. 13. and 2 C 3 Pb. & M. cap. 10. which di- 
H. P. C. 91, rect in what Manner Perſons brought before a Juſtice of the Peace for 
112. Felony ſhall be examined by him, in order to their being committed or 
bailed, ſeem clearly to ſuppole, that all ſuch Perſons are to be brought be- 

fore ſuch Juſtice for ſuch Purpoſe; and inaſmuch as the Statute of 3 Car. 2. 
* Which fee c.2.* commonly called the Habeas Corpus Act, ſeems to ſuppoſe, that all Per- 


Pei. (C.378.) ſons who are committed to Priſon are there detained by virtue of ſome Warrant 
in 
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Commitments A 


— 
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— 


* — _ 8 Ml. 


in Writing, which ſeems to be intended of a Commitment by ſome Magiſ- 
trate, and the conſtant Tenor: of the late Books, Practice and Opinions, are 
o agreeable hereto x it is certainly moſt adviſeable, at this Day, for any pri- 
vate Perſon who arrefts another for Felony, to cauſe him to be brought, as 


ſoon as conveniently he may, before ſome Juſtice of Peace, that he may be 
committed or bailed by him. 


my 8 


| Dalt. c. 1 8. 
It is certain, that the (a) Privy Council, or any one or two of them, or N 
(3) a Secretary of State, may lawfully commit Perſons for Treaſon, and for rant : 


other Offences againſt the State, as in all Ages they have done. 
Sid. 58, Leon. 70. Bir William Windbew's Caſe, 2 Geo, 1. Str. 2. 
8. P. reſolved between The Ki 


45” committed by the Sectetaries of Scare, charged 
(afterwards Lord Camden, and Lord High Chancel 


Occaſion in Digef of the Law concerning Libels in 4to p. 50. 


Page 378 
H. P. G. 91; 


17. 


(a) And. 298. 
« Palm, 558. 
3 Vin. Abr. 56. () Thata 
Secretary of State may commit, Carth, 291. reſolved in Yaxlg's Caſe, 5 W. & M. Skin. 596. pl. 9. 
and Kendal, Salk. 347. pl. 1. S. C. and S. P. reſolved. Yjde 5 Mod. 

$0. S. C. and S, P. reſolved, „ Raym. 65. ** The Author of a Libel called the Norch Briten No. 


by the Court of Common Pleas ; See L. C. J. Prat, 
of Great Britain) his excellent Argument on that 


— 8 1 


Il Vide 2 Will, 151. and 3 Burr. 169. 1742. 


But the King cannot commit, as appears from the following Caſe which See 2 Show. 
was upon an Habeas Corpus, wherein it appeared, the King had requeſted Rep. 484. pl. 


ſome of his Miniſtry to commit the Defendant to Gaol, but they, not having ##** 
Evidence of the Defendant's Guilt, refuſed to grant any Warrant; upon 
which his Majeſty, thinking the Defendant guilty, called for a Warrant, 
which he ſigned with his own Hand, by which the Defendant was com- 
mitted to the Cuſtody of a Meſſenger; and the Warrant being taken Notice 

of by the Court of B. R. and the whole Matter being conſidered, the 
Court, gave their. Opinion,that the Defendant ſhould be diſcharged, becauſe 
the Warrant was under the King's own Hand, and not under the Hand of 


any Secretary or Officer of State, or Juſtice of Peace. And the Reaſon See Pref. to 
given for this has been, that the King having given all his executive Power Ld. Forteſ- 


— 


to his Judges and Juſtices of the Peace, there is none left in him, the exe- e Rep. 


cutive Power being too mean and troubleſome for his Majeſty, and if the 
King erred ever ſo much there is no Remedy againſt him, but there is a 
Remedy at Law againſt any Subject whatſoever, ep | 


* 


OTTER 
| — — 
; 


(C) To what Pꝛiſon. 


Y the 31 Car. 2. cap. 2. it is enacted, . That no Subject of this Realm, 
* being an Inhabitant or Reſiant of this Kingdom of England, Domi- 
* nion of Wales, or Town of Berwick upon Tweed, ſhall or may be ſent 
% Priſoner into Scotland, Ireland, Jerſey, Guernſey, Tangier, or into Parts, 
* Garriſons, Iſlands, or Places beyond the Seas, which then were, or at 
any Time hereafter ſhould be, within or without the Dominions of 
* kis Majeſty, bis Heirs or Succeſſors; and that every ſuch Impriſonment is 
by the ſaid Statute enacted and adjudged to be illegal; and that every 
Subject fo impriſoned ſhall have an Action of Falſe Impriſonment, and 
« recover treble Coſts, and no leſs Damages than Five Hundred Pounds 
« againſt. the Perſon, making ſuch Warrant, who ſhall alſo incur a 


« Premunire.” | ; ; 

By the 14 E. 3. cap. 10. it is enacted as followeth, In the Right of the 

* Gaols which were wont to be in ward of the Sheriffs, and — to 
| their 
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Commitments. 


n 


. 


« their Bailiwicks, it is aſſented and accorded, that hey ſhall be 2 = f 


to the Sheriffs, and the Sheriffs ſhall' have the Cuſtody of the ſame 

„ Gaols as before this Time they were wont to have; and they ſhall put 

in ſuch Under-keepers: for whE⁰T they will anſwer.” And this js cn 

| firmed by 19 H. 7. cap. 10. Alſo it is recited by 5 H. 4. cap. 10. 

That divers Conſtables of. Caſtles within the Realm,” being afhigned 

« Tuſtices of the Peace by the King's Commiſſion, had, by Coder of 

« ſuch Commiſſion, uſed to take People to whotti they bore evil Wil, 

and impriſon them within the ſaid Caſtles till they have made Fine and 

Page 379 « ® Ranſom with the ſaid Conſtables for their Deliveratice.” And thereupon 

it is enacted, '* That none K 5 by any Juſtice by the Peace but 

* only in the common Gaol; (a) ſaving to Lords, and others whi ve 

Ar Genn, their Frais in ji „ S n 

5 3 8 

7 — unleſs he have alſo a Gaol- Delivery; nor can the King grant to private Perſons to have the 

Cuſtody of Priſoners committed by Jultices of the Peace. And. 345.  Cro.Eliz.82g. 9 Co. 119 b. 
Salk. 343. Pl. 1. 2 Hawk. P. C. 118. 2 Ld. Raym, 767, 879. n 


Since this Statute it has been held, That regularly no one can juſtify the 
20 E. 4. 6. b. detaining a Priſoner in Cuſtody out of the common Gaol, unleſs there be 
Bro. Faux . , X 

. t ſome particular Reaſon for ſo doing; as if the Party be ſo dangerouſly 3 
Impriſonmen e P . Tay © mt. Was ;! Lang y (b) 
21, 27% fick, that it would apparently hazard his Life to ſend him to the Gaol; 
14 E. 4. 2. (e) or there be evident Danger of a Reſcous from Rebels, Sc. (4) Yet 
2 Hawk. P. conſtant Practice ſeems to authorize a Commitment to a Meſſenger ; and 
7 : 2 it is (e) ſaid, That it ſhall be intended to habe been made in order for 
2 b. the carrying of the Party to Gaol. | 
E. 4. 8 FE | 

” Ki ” (% 2 Hawk. P. C. 118. (e) Salk. 347. pl. 1. Skin. 596. pl. 9. S. P. 


And it is ſaid, That if a Conſtable bring a Felon to Gaol, and the 
„ Gaoler refuſe to receive him, the Town where he is Conſtable ought to 
pl 2. keep him till the next Gaol-Delivery. 2 * 


Fita. Eſcape 8. 
Dal. c. Gs 8, Bro. Faux Impriſonment 2g. 2 Hawk. P. C. 118. 


H. P. C. 93 If a Perſon arreſted in one County for a Crime done in it, fy into * 
Dalt. c. 18. other County, and be retaken there, he may be committed by a Juſtice 


28 * of the firſt County to the Gaol of ſuch County. 
2 Hawk. P. 


oi 7 3 *. 
Dalt. c. 118. But by the better Opinion, If he had before any Arreſt fled into ſuch 
H. P. C. 9 County, he muſt be committed to the Gaol thereof by a Juſtice of ſuch 
11 E. 4. 4. b. County, 


5 E 4. 8, Plow. 37. Keilw. 45. 2 Hawk. P. C. 118. 


Kalle: ac Alſo it ſeems to be laid down as a Rule by ſome Books, That 200 
it 3 Offender may be committed to the Gaol next to the Place where he was © 
2 Hawk. P. taken, whether it lie in the ſame County or not. 
C. 118. | 


Alſo it ſeems that the Court of King's Bench is not reſtrained by the ſaid Statute, but may * 
ſuch Gaol as they ſhall think moſt convenient. 15 oh Werd my Ve: 


2 Hawk. P. As Priſoners ought to be committed at firſt to the proper Priſon, ſo ought 

O. 118. they not to be removed thence, except in ſome ſpecial Caſes; and to this 
Purpoſe it is enacted by 31 Car. 2. cap. 2. That if any Subject of this 
+ Realm ſhall be committed to any Priſon, or in Cuſtody of any Officer or 
Officers whatſoever, for any criminal, or ſuppoſed criminal Matter, that 
the ſaid Perſon ſhall not be removed from the ſaid Priſon and Cuſtody 
* into the Cuſtody of. any other Officer or Officers, unleſs it be by Habeas 


he 144 


Q 


* 


and Plact, and muſt be directed to the Keeper of the Priſon. 
2 Hawk. P. C. 119, (5) It may be made eithet in the Kiog's Name, and only teſted by the Tad; 
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« the Conſtable or other inferior Officer, to carry ſuch Priſoner to ſome 
% common Gaol, or where any Perſon is ſent by Order of any Judge of 
« Aſſiſe, or Juſtice of the Peace, togny common, Work-houſe or Houle of 
Correction; or Where, the Priſoner is removed from one Priſon or Place 


„ 


to another within the ſame County, in order to a Trial or Diſcharge by 


# 


due Courſe of La z or in caſe of ſudden Fire, or Infection, or other 
he Neceſſity ; upon Pain tag bg who makes out, ſigns, or counter-ſigns, 
<« or obeys or executes ſuch Warrant, ſhall forfeit th the Party grieved One 


Hundred Pqunds for the firſt Offence, Two 


undred Pounds for the 
„% ſecond, Sc.“ 


— 


—c— 


* (D) That ts to be done pꝛevious to thetr Com- 
mitment. 

Y the 2 & 3 Pb. & M. cup. 10. it is enacted. That every Juſtice or 
B Juſtices, before whom any Perſon ſhall be vrouget for Manſlaughter 


« r Felony, or for Suſplcion thereof, before he or they ſhall commit or 
&© ſend ſuch Priſoner to Ward, ſhall take the Examination of ſuch Priſaner, 


and Information of thoſe that bring him, of the Fact, and Circumſtances 
thereof; and the ſame, or as much thereof as ſhall be 17 * to prove 


* the Felony, ſhall put in Ve within two Days after the ſaid Exami- 


©« nation ; and rhe ſame ſhall certify in ſuch Mapner and Form, and at ſuch 
„Time, is they mould and ought to do, if ſuch riſoher ſo committed or 


« ſent to Ward had been bailed, or let to Mainprize, upon ſuch Pain as in 

i& 2 Pb. & M. c. 13. is limited and appointed for not taking or not cer- 
tifying ſuch Examinations, Sc.“ And it is further enacted, That the 
« ſaid Juſtices ſhall have Authority to bind all ſuch by Recognizance or 


laughter or Felony, to appear at the next General Gaol-Delivery to be 
holden within the County, City, or Town Corporate, where the Trial 
« of the ſaid Manſlaughter or Felony ſhall be, then and there to be given 
« in Evidence againſt the Party; and that the ſaid Juſtices ſhall certify 
« the ſaid Bonds taken before them, in like Manner as they ought to cer- 
e tify Bonds mentioned in the ſaid former Act, Sc.“ | 


A Juſtice of the Peace may detain a Priſoner a reaſonable Time, in order : Hawk, P. 
„1109. a 
(a) Co. Eliz. 
829, 830. 


to examine him; and it is (a) ſaid that three Days is a reaſonable Time for 
this Purpoſe. | 


. - „ A T #10 d # 1 TED Sworynmse? % „ s „ % "4 
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(E) What ought to be the Fozm of the Com: - 


initmeint, 


VERY Commitment. muſt be in ring, and under the Hand, and 
Seal; and ſhtw the Authority of him that (5) made it, ind the Time 


and not to 


or in the Juſtice's Name. Dalt. e. 2 Hawk. P. C. 11 Where a Commi 122 
nal be 6 thy Sg. he Gio 19: a Commitment in Execution 


er, wide 5 Mod. 2 1. 
Vol. I. | i 5 K 


Obligation, as do declare any Thing material to prove the ſaid Man- 


Ole ; 
Hale. c. I25, 
F-" P. 6 4 


'** Corpus, or ſome other legal, Writ, or where the Priſoner is delivered to 
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Commitment. 


2 Hawk. P. It may command the Gaoler to keep the Party in ſafe and cloſe Cuſtody, 
C. 119- for this being what he is obliged to do (c) by Law, it can be no Fault to 
9 Co. 87. command him ſo to do. | Ty 


lt. 118. | | . 
Rs It ought to ſet forth the Crime with convenient (4) Certainty, whe- 


ther the Commitment be by the (e) Privy Council, or any other Au- 
thority, otherwiſe the Officer (f) is not puniſhable by reaſon of ſuch 
Mittimus, for ſuffering the Party to eſcape, and the Court, before whom 
he is removed by Habeas Corpus, _ to diſcharge or bail him; and 
Page 381 this doth not only hold where (g) no Cauſe at all is expreſſed in the Com- 
mitment, but alſo where it is (Y) ſo looſely ſet forth, that the Court cannot 
2 Hawk. P. adjudge whether it were a reaſonable Ground of Impriſonment. | 


C. 119. 

(4) H. P. C. 94. Dalt. c. 125. 2 Inſt. 52, 591. (e) 16 Car. 1. e. 10. Cro. Car. 133, 
507, 579, 593. 2 And. 298. cont, Rol. Rep. 134. Leon. 71.  (F) 2 Inſt. 591. H. P. C. 169, 
Palm. 550. (g) Cro. Car. 579. Palm. 558, 2 Hawk. P. C. 119. () As where one was com- 
mitted for manifold Contumacy to the High Commiſſion Court. Rol. Rep. 245. Or for refuſirg to 
anſwer before them, to certain Articles. Rol. Rep, 220, 245. Or for inſolent Behaviour, and Words 


ſpoken ar the Council-Table. Cro. Car. 133, 579. 2 Bulſt. 139, 140. | . 


2 Inft. 2. But a Commitment for High Treaſon or Felony in general, without ex- 
Cromp. 233. preſſing the particular Species, has been held good. 


De Dale. e. 


125. Sid. 78, And. 298. Keb. 305. Palm, 558. 2 Hawk. P. C. 119. Yd 2 Inſt. 591. cent. 


Skin. 596. But now, ſince the Habeas Corpus Act, it ſeems that ſuch a general Com- 
pl. 9. The mitment is not good; and therefore where A. and B. were committed far 
King verſ. aiding and abetting Sir James Montgomery to make his Eſcape, who was 
2 and committed by a Warrant of a Secretary of State for High Treaſon, on a 
— Habeas Corpus, they were admitted to Bail, becauſe it did not appear what 


S. C. pl. 1. Species of Treaſon Sir James was guilty of. 


Ld. Raym. 
65. 5 Mod. 78. S. C. 


2 Hawk. P. It is ſafe to ſet forth that the Party is charged upon Oath ; but this is not 
C. 120. neceſſary ; for it hath been reſolved, that a Commitment for Treaſon, or 


— __ for Suſpicion of it, without ſetting forth any particular Accuſation or 
2 Inft. 52; Ground of the Suſpicion, is good. © 


391. | 
| Every ſuch Mittimus ought to have a lawful Concluſion, (7) viz. that 


2 Hawk, P. the Party be ſafely kept till he be delivered by Law, or by Order of Law, 
C. 120. (*) or by due Courſe of Law, or that he be kept till further (!) Order, 
() 2 Inſt. 52, (which ſhall be intended of the Order of Law) or to the like Effect; and 
H. P. C. 94. if the Party be committed only for want of Bail, it ſeems (n) to be a good 
Cromp. 233. Concluſion of the Commitment, that he be kept till he find Bail; but a 
Dalt. c. 124. Commitment (u) till the Perſon who makes it ſhall take further Order, 
(4) That the ſeems not to be good; and it ſeems that the Party, committed by ſuch or 


8 any other irregular Mittimus, may be bailed, 


until he be de- 2 5 . | 
livered by due Courſe of Law, makes no Nullity in a Juſtice of Peace's Mittinus, for they are no more 


than the Law ſays. 3 Keb. 531. (/) Lev. 230. cont, Cro. Car. 558, (m) 6 Mod, 73, 74. 2 Ld. / 
Raym. 978. 3 Salk, 91. pl. 1. 284. pl. 12. 6 Mod, 73. Holt 590. (2) 2 Inſt. 52, 591. Rol. 
Rep. 220, Lev. 230. Cro. Car. 579. cont. 3 Bulſt. 48, 49. Rol. Rep. 410. 
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Carth. 152, Alſo a Commitment grounded on an Act of Parliament ought. to be 
153: adjudg- conformable to the Method preſcribed by ſuch Statute z as where the 
8 „ Churchwardens of Northampton were committed on the 43 Eliz. cap. 2. 
and the Warrant concluded in the common Form, viz. until! they be duly 


ken be- 
n diſcharged according to Law; but the Statute appointing that ihe 2 
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Commitment. EE & 


Commitment 

as a Crimi- 
nal; and 

where one is committed for a Contumacy. - 


ſhould there remain until be fhonld accom, for want of ſuch Concluſion they 
were diſcharged. | Fa | 


So where one Bracty was committed by the Commiſſioners of Bankrupts, galk. 348. 
for refuſing to anſwer, and they concluded their Warrant, viz. until be con- pl. 3. 
form bimſelf to our Authority, and be thence delivered by due Courſe of Law; Ld. Raym. 
and upon the Return of a Habeas Corpus he was diſcharged for the Statute 72» 153" 


f : | Carth. "Þ 
only impowers them to commit until be ſubmit himſelf to be by them — 2 
examined. 5 a E 9 


| * 
2 Stra. 1005; Bracey's Caſe, 5 Mod. 308. 8. C. 

So where one Yaxley was committed by the Earl of Nolting bam, Secretary Carth. 291. 
of State, by Virtue of the 35 Eliz. for r anſwer, whether he was pl. * — 5 
a Jeſuit, Seminary or a Maſſing Prieſt; and the Concluſion of the Warrant Ce. 
* was, there lo remain until be ſhall be from thence diſcharged by due Courſe of « Page 382 
Law; whereas the Words of the Statute are Special, viz. until be ſhall an- 
ſwer unto the Queſtion, and he was diſcharged on being aſked theſe Queſ- 
tions, and anſwering them openly and directly in the Negative. 

Mr. Baxter being committed, by oy Juices of the Peace of Middleſex, Baxter'sCaſe; 
to Clerkenwell Priſon, was brought by Habeas Corpus to C. B. the Gaoler Mich. 20Cat. 
returns that he keeps him by Virtue of a Warrant from the Juſtices of the 2. in C. B. 
Peace, in theſe. Words, Whereas it hath been proved unto us upon Oath, that | 
Richard Baxter, Clerk, hath taken upon bim to preach in an unlawful Aſſembly, 

Conventicle or Meeting, under Colour or Pretence of Exerciſe of Religion, 
contrary to the Laws and Statutes of this Realm, at Acton, where be now 
liveth, in the ſaid County, not having ſubſcribed the Oath by Ad of Parlia- 
ment in that Caſe appointed to be taten; and whereas we having tendred to him 
the Oath and Declaration appointed to be taken by ſuch as Hall offend againſt 
the ſaid Statute, which be bas refuſed: to take; we therefore ſend you herewith 
the Body of the ſaid Richard Baxter, ſtritly charging and commanding you, in 
bis Majeſty's Name, to. receive him the ſaid Richard Baxter into bis Majeſty's - 
aid Priſon, and him there ſafely to keep fix Months, without Bail or Main- 
prize; and hereof, &c. This Return the Court held inſufficient, the War- 
rant being vitious throughout. Firſt, There is nothing in the Warrant to 
certify ro the Court on what Statute the Juſtices proceeded. Secondly, 
Admit they did proceed on the Statute 17 Car. 2. (which they muſt in- 
tend, if any) yet the Commitment is ill, for ſeveral Reaſons. Firſt, It 
does not appear that Baxter was guilty of any Offence at all againſt this 
Act. This Law does not forbid Conventicles, nor enjoin the taking of 
any Oath, nor ſubſcribing any Declaration, (nay, there is no ſuch Thing as 
a Declaration in the Act); the Preaching at Conventicles is only one of the 
Deſcriptions that are there given of ſuch Perſons as are not to come within 
five Miles, Sc. and the taking the Oath is only allowed them as a Remedy 
to ſecure themſelves againſt the Penalty of che Law ; the only Offence then 
is, of Perſons ſo deſcribed, to come within five Miles of a Corporation, or 
the Place where they have taken upon them to preach, c. Now it does 
not appear by the Warrant that Mr. Baxter did either of theſe, it is only 
ſaid that he took upon him to preach at Aon, where he now liveth, which 
laſt Words are only the Suggeſtions of the Juſtices, and not any Part of that 
which is proved unto them, upon Oath, as the Crime intended to be 
puniſhed by the Law muſt be. Secondly, It does not appear that he 
preached, Sc. ſince the Act of Oblivion, neither is there any other De- 
ſcription given of him to make him the Perſon intended to be reſtrained by 
the Act; the Time ſhould have been expreſſed. Thirdly, It is not ſaid 
who made the Oath before the Juſtices ; ſo that the Priſoner can 


have no 
Remedy 


\_ 


\ 


' 


Remedy in Caſe the Qath were falſe. Fourthly, If his being at Ae Wee 
proved after, Sc. yet it does not appear how long he continued there 

poſſibly he might be ſent for before the Juſtices, and committed imme. 

diately after his. Preaching, and then he could not be guilty of any Reſidence 

puniſhable within this Act; and for theſe Reaſons he was diſcharged. 


i 8 PW 1 * rr 


* Page 383 # (F) At whoſe Charges they are to be ſent to 
Pꝛiſon. 


And by the B. the 3 Fac. 1. cap. 10. it is enacteti, That every Perſon and Per. 


8 <* ſons that ſhall be committed to the common or uſual Gaol, within 


When any * any County or Liberty within this Realm, by any Juſtice or Juſtices of 
Perſon not © the Peace, for any Offence or Miſdemeanor, having Means or Ability 
having Goode « thereunto, ſhall bear their own reaſonable Charges for ſo conveying or 


a—_— « ſending them to the ſaid Gaol; and the Charges alſo of ſuch as ſhall be 


where he is appointed to guard them to ſuch Gaol, and ſhall fo guard them thither z 
taken, ſuffi- “ and if any ſuch Perſon or Perſons, ſo to be committed, ſhall refuſe, at 


cient to bear p « the Time of their Commitment and Sending to the ſaid Gaol, to de- 
wr ro_ any « fray the faid Charges, or ſhall not then pay or bear the ſame, that then 


of thoſe who * ſuch Juſtice or Juſtices of the Peace ſhall and may, by Writing under 


convey him, “ his or their Hand and Seal, or Hands and Seals, give Warrant to the E: 


is committed « Conſtable or Conſtables of the Hundred, or Conſtable or Tithingman 

to Gaol, org ©* the Tithing or Townſhip where ſuch Perſon or Perſons ſhall be dwelling 
Correction, and inhabiting, or from whence he or they ſhall be committed, or where 
by Warrant “ he or they ſhall have any Goods within the County or Liberty, to ſell ſuch 
from aJuſtice, « and ſo much of the Goods and Chattels of the ſaid Perſon, as by the 
_W Le 2 « Diſcretion of the ſaid Juſtice or Juſtices of the Peace ſhall ſatisfy and pay 
2 — 4 * the Charges of ſuch his or their conveying or ſending to the ſaid Gaol; 


or other Of- the Appraiſement to be made by four of the honeſt Inhabitants of the 


ficer, who © Pariſh or Tithing where ſuch Goods or Chattels ſhall remain and be; 


conveyed „ and the Overplus of the Money which thall be made thereof, to be deli- 
— 7 « vered to the Party to whom the ſaid Goods ſhall belong. 
ſuch County And it is further enacted, That if the ſaid Perſons ſhall not have, or 
orPlace,[ſuch * be known to have any Goods or Chattels which may be ſold for the 
Juſtice] ſhall « Pyrpoſe aforeſaid, within the County or Liberty, an indifferent Aſſeſſ. 
upon oo oo ment ſhall be made by the Conſtables and Churchwardens, and two or 
examine dein e three other honeſt Inhabitants of the Pariſh or Tithing where ſuch Of. 
thereaſonable © fenders ſhall be taken or apprehended, the ſaid Taxation being allowed 
Expences, under the Hand of one or more Juſtice or Juſtices of the Peace, if there 
2 N= i be ſuch Conſtables or Churchwardens there inhabiting; and in Default 
by bis War- % of them, by four of the principal Inhabitants of the ſaid Pariſh, Town- 
rant order the ſhip or Tithing, where fuch Offender ſhall be taken or apprehended ; 
Treaſurer to & and if any fo affeſſed ſhall refuſe to pay their ſaid Taxation, then the 
| Pay the 2 «© Juſtice or Juſtices of the Peace, by whom the ſaid Offenders ſhall be 
= on on committed to Priſon, or any Juſtice of the Peace near adjoining, ſhall 
Mall be paid“ and may give Warrant as aforeſaid to the Conſtable, Tithingman or other 
by the Over- Officer, there to diſtrain the Goods of any ſo aſſeſſed, which ſhall refuſe 
ſeers of the „ to pay the ſame, and to ſell the ſame; and that ſuch Perſon or Perſons 
. <& ſo authorized, ſhall have full Power ſo to diſtrain; and by Appraiſement 
* of four ſubſtantial Inhabitants of the ſaid Place, to ſell a ſufficient Quan- 


* tity of the Goods and Chattels of rhe Perſon ſo refuſing, for the Levy- 
4 ; | | «c ing 


Commitments. 


ES. 4 — 12 — 


C ing of the ſaid Taxation; and if any Overplus of the Money come by 
<« the Sale thereof, the ſame to be delivered to the Owner.“ 


* (G) To what Court the Commitment is to be Page 384 
3 certified, N 


Y the 3 H. 5. cap. 3. it is enacted, That every Sheriff, Bailiff of 
« Franchiſe, and every other Perſon, having Authority or Power of „ file 
« Keeping of Gaol, or of Priſoners for Felony, do certify the Names of yy... F. | 
« every ſuch Priſoner in their keeping, and of every Priſoner to them com- n.. 
<« mitted for any ſuch Cauſe, at the next General Gaol- Delivery, in every | 
County or Franchiſe where any fuch Gaol ſhall be, there to be calendred 
« before the 8 of the Deliverance of the ſame Gaol, whereby they 
« may, as well for the King as for the Party, proceed to make Deliverance 
« of ſuch Priſoners according to Law, on Pain to forfeit to the King, for 
% every Default there recorded, one hundred Shillings.“ 


(H) By what Means the Party may be diſcharg- 
ed from ſuch Commitment, 
Perſon legally committed for a Crime, certainly appearing to have Keilw. 34. 
been done by ſome one or other, cannot be lawfully diſcharged by 3 laſt. 20g, 
any other but by the King “, till he be acquitted on his Trial, or have an 21 


Ignoramus found by the Grand Jury, or none to proſecute him on a Proela- en 


mation for that Purpoſe, by the Juſtices of Gaol-Delivery. P. G. _ | 


*. e. By ſome 


one of the King's Courts, or by ſome Magiſtrate duly authorized. 


But if a Perſon be committed on a bare Suſpicion, without any Appeal Keilw. 34. 
or Indictment for a ſuppoſed Crime, where afterwards it appears that there H. P. C. 109, 
was none; as for the Murder of a Perſon thought to be dead, who after- . ful“ 
wards is found to be alive, it hath been holden that he may be ſafely diſ- p. C. 121. 
miſſed, without any farther Proceeding ; for that he who ſuffers him to eſ- 
pe, is properly puniſhable only as an Acceſſary, where there can be no 
Principal; and it would be hard co puniſh one for a Contempt founded on 
a Suſpicion appearing in ſo unconteſted a Manner to be groundleſs. 


Vor. I. : #04 


\ 1 


* Common. 


OMMON is a Right or Privilege which one or more Perſons 
claim to take or uſe in ſome Part or Portion of that which an- 
* 5 other Man's Lands, Waters, Woods, Cc. do naturally produce, 
(% A5 . without having an (a) abſolute Property in ſuch Lands, Waters, 
fore if I have Woods, Ec. it is called an incorporeal Right, which lies in Grant, as origi- 
a Right of nally commencing on ſome Agreement between Lords and Tena 
CON ſome valuable Purpoſes, which by Age being formed into a Preſcription 
8 . . © . 
Soil, and 1 continues good, although there be no Deed or Inſtrument in Writing which 
grant it to 4, proves the original Contract or Agreement. 
reſervin 
Rent, if the Rent be behind, I cannot diſtrain the Beaſts of A. becauſe the Right of Common, which 


Man has, runs through the whole Common; and I cannot ſay that any particular Part of the Common is 
more mine than another. Co. Lit. 47. a. 142, a. 2 Rol. Abr. 446. 


4 Co. 37. . 


(A) Of the ſeveral Kinds of Common: 385. 


And herein, 
1. Of Common Appendant. 386. 
2. Of Common Appurtenant. 387. 
3- Of Common in Groſs, 388. 
4. Of Common pur cauſe de Vicinage. 388. 


(B) Of the Intereſt of him who is Owner of the Soil. 389. 
(C) Df the Commoner's Jntereſt fn the Soll: And herein 
of the Remedies the Law gives him. 390. wm 


1. Againſt the Lord or Owner of the Soil. 390. 


2. Againſt the other Commoners : And herein of Admea- 
ſurement, 391. 


3. Againſt Strangers. 392. 


(D) Ot Approvement and Jncloſure, 392. 
(E) Of Apportionment and Extinguiſhment. 394- 


(A) Of the ſeveral Kinds of Common: 


{a) Of the HE general Dlviſion of Common, according to ſome Books, is into, 
Natureof this iſt, Common of Paſture, which is a Right or Liberty that one or 
Kind of Com- more have to feed or fodder their Beaſt or Cattle in another Man's Lands ; 
ebe 2dly, (a) Common of Turbary, or a Liberty of cutting Turves in 3 
4 an 


it can only bo 


MA _— ** 4. lt... A _- 
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Common. 


_—_Y 
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Sand or Soll; gdly, (a) Common of Piſcary, or a Right and Liberty of Appendant to 
taking Fiſh in another's Fiſh-pond, Pool or River; 4thly, Common of Efto- an Houſe, 
vers, which is a Right of taking Trees or Loppings, Shrub, Underwood %% 4 Co. 
in another's Woods, Coppices, Ge. and 5thly, () A Liberty, which in If jreferiv- 
ſome Manors the Tenants have of digging and taking Sand, Gravel, Stone, ing for it, 
Sc. in the Lord's Soil. | | vide Lev. 231. 


Sid. 354. 
2 Keb. 290. that an Aſſiſe lies of it. 8 Co. 48, That by a Grant of a Houſe cam pertinent iis, 9 * 
of Tarbary paſſes, vide Cro. Jae. 179, 180, 3 Lev. 165. Vi Lev. 231. Sid. 354. (a) That a Man 
may preſcribe to have „ Piſcarlam, and exclude the Owner of the Soil wholly from Fiſhing 3 for 
he has ſtill the Profic of the Soil and the Water, Fe. Co. Lit. 122. 8 Co. 98. Vent. 391. Sand. 
25 by 2 Sand. 326. How it muſt be preſcribed for, wide Hard. 407. (6) For this vide Co. Lit. 
41+ | f 


* But the Word Common is uſually underſtood of Common of Paſture, of * Page 386 
which there are four (c) Kinds; firſt, Common Appendant ; ſecondly, Com 


mon Appurienant ; thirdly, Common in Groſs ; fourthly, Common pur cauſe de 2 Is 
Vicinage; and therefore, 


Vaugh. 255. 


(c) For Shack 


in the County of Norfo/t, which is a Sort of Copumen per cauſe de Ficinage ; and the Commencement 
thereof, wide 7 Co, To 


1. Of Common Appendant. 


Common Appendant of Common Right belongs to Arable Land for colt. 138.4. 


Beaſts that ſerve for Maintenance of the Plough; as Horſes and Oxen to 26 H. 8. 4. 


plough the Land, Kine and Sheep to compeſter it; and for ſuch Common (4) But it 


there is (d) no Need to preſcribe “. 8 3 2 


Time out of 
Mind, 4 Co. 37. Rol. Abr. 401. Cro. Car. 542. muſt be Appendant Time out of Mind. Keilw. 


129. b. Rol. Abr. 396. Fitz. Iſſue 143. and cannot be created at this Day. 26 H. 8. 4. «© Aff. O. 
Fitz. Aﬀiſe 134. Rol. Abr. 396. 7 1 9 


. de hoc, For Lord Coke in his Commentary on the ſame Section, ante 121, b. ſays, ** Appen- 
« dants are ever by Preſcriptien,” 


As the Lords of ſeveral Manors, in which there were great Waſtes, 4 Co. 97. 
uſed to portion out ſome Parts of the Arable Lands to their Tenants, 2 Inſt. 86. 
which they were to till and plough, and were to hold in Nature of Socage, 
it was neceſſary, in Support of Tillage, which has always been greatly fa- 
voured in the Law, that the Cattle employed in this Service ſhould have 
Food and Provender in ſome other Parts of the Manor; and this was uſu- 
ally aſſigned them in ſuch Waſtes as were leaſt fitted for Improvement or 

ultivation. | 


Hence it is, that if before the Statute of Quia Emptores Terrarum, the Rol. Abr. 
Lord of the Manor had made a Feoffment of Parcel of the Manor, to hold 396. 


of him, the Feoffee, as incident to the Grant, ſhould have Common in the 2 = „ 


Waſtes of the Lord. | 2 Ioft, 86. 


| S. P. 
This Kind of Common is oy Appendant (e) only to Arable Land, zy H. 6. 34. 
yet it may be claimed by that Name, as Appendant to a Manor, Farm, a 26 H. 8. 4. 
Plough-Land, or a Carve of Land, though ic may contain Paſture, Mea- 4 Co. 37: 4. 
dow and Wood ; for it ſhall be preſumed to have been all originally Arable * won? 25 
Land, though afterwards converted into Meadow, Paſture, Cc. 2 


2 Brownl. 
298, 2 Inſt, 85, 474. (e) It cannot be Appendant to Land which is raves within Time of Me- 


mory out of the Waſte of the Lord. 5 Af, 2. Bro. Common 16. 8. C. Bro. Aff. 116. 8. C. Rol. 
Abr. 397. 8. C. 


(d) It 
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(d) 37 H.6. (4) It a for ſuch Cattle as are neceſlary in Tillage, as Oxen: 
34+ and Horſes to plough the Land, and Cows and Sheep to compeſter it; (e) 
W * 1 ** and therefore a Preſcription to have Common Appendant for all Manger of 


395 Cattle, is not good, becauſe it comprebends Goats, Geeſe, and dach like, 
* Lit, 122. Which is more properly Common Appurtenant. 


60 14H. 6. 6 b. Bro. Common 13. S. C. 37 H. 6. 34. S. C. Rol. Abr. 307. 8. ©. R. 


0 wes 


- 
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17E.3.27,34 Common Appendant may by Uſage be limited to any certain wave 


Rol. Abr. of Cattle. 
399. 8. C. 


17 E. 3. 34. b. A Man may have Common Appendant for thirty Cattle in one Nes 
Rol. * and to the ſame Land Common Appendant alſo in another Place, for Part 
397+ * of his ſaid Cattle, and ſo may take it where he pleaſes. | 


27 E. 3.86, Common Appendant () may be through all the Year, ſaving at a cer. 
= Abe. tain Time, in which the Lord uſes it. 
390. 9. C. 

May be on Condition or Limitation ; as guamdiu he pays ſo much, ſo n ſhall be 12 
fuch a Houſe to which the Common is appendant. 37 H. 6. 34. Fitz. Treſpaſs 85. 8. hoy 
Common 13. S. C. Rol. Abr. 397. S. C. N. 


* Page 387 (g) So it may be to 8 in the Meadow, after the os carried off, 
17 E. 3. 26, £11 Candlemas. 


Rol. ; Th 
Abr. 397. (g) So to Common in the Paſture, from the Feaſt of S. Auguſtin till All Saints. 17 K 5. 
26, 34+ Rol. Abr. 397. S. C. —80 it may be to Common two Years after the Corn cut and wb 
away, till it is re-ſown, and every third Year per totum Annum. 22 Aſſ. 42. Rol. Abr. 397. S. C. 
Sand. 343. S. P. Jide peſt Letter (C) 390. 6 


— - « 


Salk. 169. If an Inhabitant of one Pariſh hath Common Appendane in certain waſte 

Pl. 1. Grounds which lie in another Pariſh, he ſhall be aſſeſſed, and pay Taxes in 
that Pariſh where his Farm lies, and not in that in which he hath Common; 
for the Common is only incident to it, and will paſs by a Grant of the 
Common ; and is therefore to be conſidered as Part of the Farm, and the 
Farm to be taxed the higher. 


2. Of Common Appurtenant. 


On Lit. 122. Common Appurtenant can only be claimed by Preſcription, and is a 
x 605 A Man Right of Commonage for Beaſts, not (5) only Commonable, (i) as Horſes, 
may preſcribe Oxen, Cows and Sheep, but likewiſe for Beaſts not Commonable, as Swine, 
to have it for Goats and Geeſe. 

all Manner of | 

Cattle. 15 E. 4. 33. Rol. Abr. 403. S. C. i) Theſe are commonable, and called Magna * 
for which wide Cro. Jac. 580. 2 Rol. Rep. 173. Sand. 227. — If the Lord licenſes a Stranger ad pe- 
nerd” averia into the Common, this ſhall be intended of Commonable Cattle only, and not of H | 
2 Mod. 7. fer North Ch. Juſt. But if the Licence be for a particular Time, 1 is otherwiſe 
2 Mod 7. per North. | 
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He that claims Common by Farce of a Preſcription, as an InhabitantÞ of 
a Town, ſhall have no other Cattle to Common there, bur What are (4) 
15 E. 3. 32. 
Rol. Abr. levant and couchant within the ſame Town, | 
398. If 
(4) What 
Cattle ſhall be ſaid levant and couchant, wide Noy. 30. where it is ſaid, that by Coke Ch. Juſt. ſo many 
Cattle as the Land, to which the Common is by 115 ma maintain in the Winter, ſo many {hall 
be ſaid leran and couchant. ide Vent. 54. fo many | alts may be ſaid levant 99.0 couchapt 
upon 
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+ None can have Intereſt in a Common, in reſpe& of a Houſe in which he hath not any Intereſt. 
Gateward's Caſe, 6 Co. 60. 


8 Common. 


"If a Man claims. Common, by Preſctiption, for all Manner of Common- 
able Cattle in the Land of another, as belong 


14 gw this is 4 
void Preſcription; (e) becauſe he does not ſa 


y that it is for Cattle levant Rol. Abr. 


and couchant upon the Land to which he claims it to be Appurtenant; for 3 * 6 


a Man cannot have Common /ans Number appurtenant to Land; and naught upon 
when he claims the Common for all Catthe Commonable, and does not ſay a general De- 


for Cattle levant and couchant upon the Tenement, this ſhall be intended mufrer, but 


Common ſans Number, according to the Words; () for there is not any ,; 2 | 


Thing to limit it, when it does not ſay for Cattle Jevant and couchant. * erdif. N 
| | | Miller, Lev. 

196. Sid. 313, 314. 2 Keb. 108, 120. Melly and ö | 

249. Ld. 


er A Spatrman. Sand, 346 2 Mod, 6, 7. 12 Mod. 

2ym. 406, DA 2 Ld. Raym. 1188. and wide 3 Mod. 162, 21d: Raym. 10154 

16 Mod. 145, 184; to. Ov. Ent. 696. Poph. 201. Vent. 164, 165. and ſo Sand. 227. adjudged; 

2 Mod. 75. Cro. Jac. 44-,+Ld. Raym. 170, #46, 644. 2 Str. tort. But if a Man preſcribes 

for Common, for a certain Number of Cattle, a belonging to certain Land, he need not ſay levant and” 

2 2 Mod. 188. Fide the Diverſity adjudged, and Rol. mw 401. Vent. 163, 2 Mod. 75. 
Cro.- 27. 8 | os ad a "i | 


It ſeems agreed, that if a Man has a Grant of Common for a (g) 
certain Number of Beaſts, that the Commoner may take the Beaſts of 
® a Stranger, and put them upon the Common, ſo that it exceed not the Page 388 
Number, | 22 Aſſ. pl. 


| 8 8 84. 45 E. 
325. b. 11 H. 6. 26. b. ae Cro. Jae. 19, 575. (g Secu: of Common an, Number. Rol. 
Abr. 402. But he that claims the ſole Paſture of Land may licenſe a Stranger to put in his Beaſt, 
2 Sand. 327. Near f asg e 5 | | ' | 


- 144? [ | 1 


15 


Alto in Caſe of a Common Apputtenant, it is ſaid, That where the jones 3g. 
Number of the Beaſts to be commoned is certain, the Commoner may Cro. Car. 
grant over the Commonage of Part, and reſerve the Reſt to himſelf “. 432. 5 
Parcel of the Land with it. 

It is clear, that if a Commoner borrows Cattle to manure his Land, he 22 Aff. 84. 
may uſe the Common with them; for by the Bottowing he has a ſpecial — 
Property in them. 1 
Skin. 138. 
8. P. admit- 
F n, | ted, 

This is a Right of Commonage which muſt be claimed by Deed or Pre- Co. Lit: 122. 
ſctiption, and has no Relation to any Land belonging to the Commoner ; 2 Inf 
it may be for a certain Number of Cattle, or /ans Number. | What hall be 


pla ſaid Common 
; in Groſs, wide Rol. Abr. 402. 13 Co. 66. 


He that hath Common in Groſs for a (a) certain Number of Cattle, may San. he 
put in the Cattle of a Stranger, and uſe the Common with them. Rol. Abr. 


| "ge | 02. S. C. 
(e) So may he who hath Common Fan- Number in Groſs. 11 H. 6. 22. b. Rol. Abr. a 


. Of Common in Groſs. | * 


2. % C. 


98 a 
„* * 
—_— 
* = 


— 


r 


upon a Houſe, as may be tied there, and are uſually to be maintained in the Houſe. 2 Brownl. 101. 
—— But per Vaugh. 253. Cattle cannot be levant on a Meſſuage only, yet wide Salk. 169. pl. 2. 
Preſcription to have Common for all Beaſts levant and couchant, as appendant to a Cottage, is good; 
for a Cottage contains a Curtilage at leaſt z and there is no Difference between a Meſſuage and Curti- 


lage as to this. Alſo a Cottage by Statute ought to have four Acres of Land. 6 Mod. 114. 8. C. 


11 Mod. 53. pl. 29, 72. pl. 3. 12 Mod. 35. Ld. Raym. 726. And Holt Ch. Juſt, ſaid that he re- 


membered the Trial of an Iſſue, where it was ruled by Hale Ch. Juft. that Foddering Cattle in the Yard 
was ſufficient Evidence of Levanc 


d Couchancy. Salk. pl. 2. 8. P. . 
Raym. 1015. F 169. pl. 2 "POOP 115. 8. P. 21d 
Vol. I. 
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F | Common Appendant cannot be made Common in Groſs, for this is for 
26 3 Cattle levant upon the Land, to which, &c. and therefore it cannot be ſe. 
Rol. Abr. vered without Extinguiſnment. N F109 0 << 
401. | | #t N 1 | 1% 4 
8. . Cro. Car. 542. 8. P. 1 f , a b 14 — 1 

, : s 1 | 0 * LA 10 582 * 
Rol. Abr. So Common Appurtenant for Cattle levant and couchant upon the Land, 
402. Cannot be made in Graſs, , | 102 bar 2014 g e 
Cro, Jac. 15 | „ OOTY I 4 | . , 12 N Xe 5 . 
8. C. But though it cannot by Grant be ſevered from the Soil, yet Common Appurtepant for a certain 
Number of Beaſts may be granted over, per Cir”, 1 non n nnn 


Rol. Abr. If A. and all thoſe whoſe Eſtate he hath in the Manor of D. have had. 
2% Can, Time our Of Mind a Fold-courſe, J. Common of Paſture forany Number, 
442; 433, ol Sheep, not exceeding, 300,,in a certain Field, as appurcenant-to the ſid! 
S. C. adjudg- Manor, he may grant over this F old-courſe to another, and ſo make it in 
ed, and ſtat· Groſs; becauſe the Common is for a certain Number, and by the Preſerip- 
ed, that it tion the Sheep are not to be levant and couchant upon the Manor, but it is 
was granted _ Common for ſo many Sheep appurtenant to the Manor, which may be 


© e . oy 
cal ho the ſevered upon the Manor as well as an Advowſon, without any Prejudice to 


Manor. the Owner of the Land where the Common is to be taken. 
Jones 375. —_— | : VV ' f A 
8. C. adjudg- | emu 
ed. 


4. Of Common pur cauſe de Vicinage. 


Co. Lit. 122. Common pur cauſe de Vicinage is but an Excuſe of Treſpaſs, and no Man 

a. can put his Beaſts into the Land in which he has ſuch Common, but th 
muſt eſcape thither themſelves, and either of the Parties that has ſuch 

(5) That by Neighbouring Grounds (5) may incloſe againſt the other. 

ſuch Incloſure t;, 12 $5 a | £44 1 

the Common is gone. 4 Co. 38, Rol. Abr. 399. S. P. 


Rol. Abr. But if there be Common pur cauſe de Vicinage between two Manors, and 


399. the Lord of one Manor incloſes, yet he ſhall not bind a Copyholder of the. 
ſame Manor, but that he may have Common pur cauſe de Vicinage as he 

had before. | 
7 CO. 5, db. If there be Common pur cauſe de Vicinage between the Towns of A 


wo and B. and A. hath 30 Acres of Common, and B. hath 100 Acres of 


Common, the Inhabitants of A. cannot put more Cattle into their 
Page 389 * Common than the 50 Acres will depaſture, without any Regard to the 
Common of B. for the original Cauſe of this Common was not the Profit of 
either Town, but to prevent Suits in open Countries for reciprocal Eſcapes 
| from one Field into the other. | | 
Vide 2 Bulſt. Tf there are two Manors in one Vill, the Tenants of each may intercom- 
0 47. pl. mon; and this is likewiſe called Common pur cauſe de Vicinage. 
Rol. Abr. Every Common pur cauſe de Vicinage is Common Appendant, and there- 
309. But for fore a Man need not preſcribe in a Common pur cauſe de Vicinage; but it 
= n is ſufficient to ſay, that he and all thoſe whoſe Eſtate, Ec. have uſed to in- 
N 161. tercommon cauſa Vicinagii. 
3 Keb. 388. 


* 


(B) Ot 


(B) Of the Intereſt of him who is Owner of the 
Sol, + 


HE Lord of the Soil hath ſuch an Intereſt therein, that it ſeems agreed, . 

Thor" | Co. Lit, 
That a Cuſtom or Preſcription (a) totally to exclude him from all ,, 

manner of Profit is void, as unreaſonable and againſt Law. (a) — 1 

| | | | | if the Owner 
of the Soil grants to another Common /a, Number there, yet the Grantee cannot uſe the Common with 
ſo many Cattle that the Grantor ſhall not have ſufficient Common for his Cattle, 12 H. 8. 2. Rol. Abr. 
396, 399. Bridg. 5. Rol. Rep. 365. Sand. 245. S.P. admitted, — But where the Lord ſhall by 
Preſcription be reſtrained to a certain Number, wide 2 Rol. Abr. 267. pl. 2. | 


— 


122. 


But one may preſcribe or alledge a Cuſtom to have ſolam Veſturam terræ Co, Lit 123. 
from ſuch a Day to ſuch a Day, and exclude the Owner of the Soil. a. And may 
| 1 e 1 | lq +4: 46.4400 PM 

have ſeparalem Pafturam, and exclude the Owner of the Soil from feeding there, Co Lit. 122. a. 


Alſo it ſeems by the better Opinion, that a Preſcription for ſol. & ſeparal* Rut for this 
Paſtur at all Times, ſo as to exclude the Lord from feeding there, is good; % Vent. 
for this does not exclude the Lord, of all the Profits, for he ſhall have the 323: \ 4:9 
Mines, Trees, &c. and is not like a Preſcription for the whole Common to gang : 90. ; 
exclude the Lord, for that is repugnant. 1 Te 268: 

nd 10 n els 1 rr 
Nerth; and 2 Lev. 2. Vent. 123, 163. 2 Sand. 324. Mod. 74. 2 Keb. 758, 842. Hephins and 
- Robinſon. © F Log nk 


The Lord without Preſcription cannot agiſt the Cattle of a Stranger in 30 E. 3. 27. 
the Common. wo * Abr. 
90. 


But he may (6) licence a Stranger to put in his Cattle, if he leaves 9 6.7. 
ſufficient Common for the Commoners. Ld. Raym 


SLY | | 409. . 
Raym. 1134. 3 Will. Rep. 257. 2 Vern. 116. & wide 2 Mod. 275. (3) And if the Lord licenſes 
a Stranger ad Ponend” averia into the Common, this ſhall be intended of Commonable Cattle only, and 
not of Hogs ; but if the Licence be for a particular Time, it is otherwiſe. 2 Mod. 7. Per North, That 
ſuch Licence muſt be by Deed. 2 Lev. 2. | 


If the Lord alien in Fee the Soil where the Common is taken, ſaving his 18 AM. 56. 
Power of Paſture, as Lord, he ſhall have Common there as Lord; a/iter = 4+ 


wichout any ſaving; but the Alienee of the Soil may depafture it, as the — 154 oo 
Lord had done before. | | 396. 


If A. grants Common to B. in a certain Place, A. cannot afterwards erect Cro. Jac. 251. 
a Rick there; for by the Grant the Cattle of B. are to range over the whole Farmer and 
Place without Reſtraint ; and it ſhall not be in the Power of A. to defeat C. 


his own Grant. | 7 — 
R ed. 


(C) St 
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Common. 


*Page 399 * (C) Of the Commoner's Intereſt in the Soil, 
and herein of the Remedies the Law gives 
him, 


: x * —— — 
4 1 * 


(a) For che Commoner hath only a (a) ſpecial and limited Intereſt in-the Soll, bot 
Intereſt and 


yet he ſhall have ſuch (5) Remedies as are commenſurate to his Right, 
4 and therefore may diſtrain Beaſts Damage-feaſant, bring an Action on the 
and the gene. Caſe, Oc. but not being abſolute Owner of the Soil, he cannot (c) bring a 
ral Learning General Action of Treſpaſs for a Treſpaſs done upon the Common. 


* thereof, wide | 
Bridg. 10, 11. Godb, 123, 124. 2 Leon. 201, 202. () Where he may maintain an Aſſiſe, and 
what ſhall be a ſufficient Seiſin for that Purpoſe, Rol. Abr. 404. (c) 4 Mod. 187, Carth. 285. 
admitted. Fitzgib. 85. Ld. Raym. 239, 251, 274. 2 Ld Raym. 1188, 1399. Vern, 308. 2 Vern. 
116, 301, 356, 575. 8 Mod. 120, 272, 275, 278. 12 Mod, 24, 104. Gilb. Eq. Rep. 183. 3 Will. 
Rep. 257. Comyns 341. pl. 172, 578. pl. 250. Stra. 634. Forteſc. 212. 2 Stra. 777, 851. 


| 


M66 A Commoner cannot regularly do any Thing on the Soil which tends to 
13 H. 8. 15. the Melioration or Improvement of the Common, as cutting ; down of 
Sid. 251. Buſhes, Fern, c. FX 3 
Therefore if a Common every Year in a Flood is ſurrounded with Water, 
— Abr. yet the Commoner (d) cannot (e) make a (/) Trench in the Soil to avoid 
Fold. 116. the Water ; becauſe he has nothing to do with the Soil, but only to take 


- - Pr * — — — —— 
8 „ 209 * = - 
P n 
2 S C5. . = = - w * 


8. P. the Graſs with the Mouth of his Cattle. 
Godb. ir 
* 


4 So the Commoner cannot cut Buſhes, Fern, &c, which impair the Common. Bridg. 10. 
unleſs it be by Special Preſcription, Godb. 182. (e) Unleſs by Special Cuſtom. For if he 
makes any Thing de novo in the Land, he is a Treſpaſſer ; but may amend and reform a Thing abuſed ; 
and therefore if the Land be full of Mole- hills, he may dig them down, Brownl. 228. So if there be 
Holes dug in the Common to the Damage of the Land, the Commoner may put again the Earth dug 


into its Place, Brownl. 228. Alſo a Commoner may ſcour a Trench, as has been uſed to be done 
Time out of Mind, and as is done in the Moors of Somerſet. Sid. 251, 


Lit. Rep. a8, Every Commoner may (g) break the Common if it be incloſed, and al- 
&& _—_ bY though he does not put his Cattle in at the Time, yet his Right of Com- 
Rol. Abr. monage ſhall excuſe him from being a Treſpaſſer. 
406. 


g Where he may make one or more Gaps to put in his Cattle, if the Common be incloſed, wide 
Goldf. 117. 2 Inſt, 88. May throw down the Hedges. 2 Mod. 65, 66. Brownl. 228. If the 
Lord makes a Pond in the Common, the Commoners may let the Water out. Brownl. 228. * 


* Os. de hoc, If the Commoners have ſufficient Common left ? 
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2 Leon. 202, If a Tenant of the Freehold ploughs it, and ſows it with Corn, the Com- 

* moner may put in his Cattle, and therewith eat the Corn growing upon the 
Land; ſo if he lets his Corn lie in the Field beyond the uſual Time, the 
other Commoners may notwithſtanding put in their Beaſts. 

A | | But for the better underſtanding of the Commoner's Right and Intereſt in 


= FI 
— — 


1 the Common, and of his Remedies when his Right is infringed, it may be 
| 'q neceſſary more particularly to conſider, X 
#8 1. What Remedies he has againſt the Lord or Owner of the 
1 Soll. 
4. tos: as. If a Commoner find Conies on the Soil ſpoiling the Graſs, he cannot 
10 68. 5 deſtroy or drive them off, nor conſequently can he deſtroy the Burrows, 
114 1 Ro . T. 


1 which 


2 * 
=... 5 4 = 
= Stone = — —— 
— 


: 
— —— —H—2 — 
TIED N 


— T 
—— > 
_ <S- 2 
1 


hee Ob > 


. nk... 
"- o << $_— * 

. 1 * 
Err 2— 
3 ” wi oe a 

"_ - do — . 2 * : 


2 > 


— — 
— 5 * 


— * 
2 2 
— _— 2 - 
— 1 
3 —ͥ¶ ” 


1 
5 

1 
183 

} 

4 A 
+14 
148% 
1 
Aa 


_— 
- — — 
— 3 


ia tc... A ua... iv. Jet 


— — — — — —— a 
Common, 
which is, in Effect, deſtroying the Conies; but to the Law the Commoner og. pl. 2. 
muſt reſort for his Remedy, if he is aggrieved. ro. Eliz. 


$76, Cro, Jac. 195, 2294 


It is (a) a general Rule, That a Commoner cannot diſtrain of chaſe out Page 391 
the Cattle of the Lord or Tertenant, Damage-feaſant; and (6) that if the 


Lord ſurcharges the Common, his (c) proper Remedy is an Action on the (a) For which 
Cale ©. | | 


vide 2 Leon. 


; 203. Yelv, 
104, 129 Cro. Jac, 208. Brownl. 187. Godb. 182, (3) That the Commoner may have an Ac= 


tion on the Caſe, F. N. B. 125. 9 Co. 112, —— And how ſuch Action is to be laid, Lutw. 107. 
(-) And therefore there can be no Relief in Equity where the Lord ſurcharges. 2 Vern. 116. 5 


t See the next Caſe. 


If there be a Cuſtom, that a Cloſe ought to lie freſh and hained evety Rol. Abr. 
ſecond Year till Lach- day after the Corn cut and carried away; and J S. 495» 406. 


hath uſed Time out of Mind to have Common in the ſaid Cloſe after Lady- Tralech and - 


- White, ad- 
day, till it is ſowed again with Corn, for his Cattle levant and couchant upon 66+ by 


a certain Tenement as appurtenant thereto; in this Caſe, if the Lord of the 
Soil of the ſaid Cloſe puts in his Cattle into the ſaid Cloſe againſt the Cuſ- 

tom, when it ought to lie freſh and hained by Cuſtom, the ſaid F. S. tho? 

he be but a Commoner, (d) may take the Cattle of the Lord there 
Damage-feaſant, and juſtify in an Action of Treſpaſs brought againſt him (#) * where 
by the Lord of the Cloſe where he took the Cattle; for if the Lord may eat ns PLL 
the Graſs before the Common is to be taken purſuant to the Cuſtom, 


the ginted to a 
Tenant would be defeated of all the Benefit of his Common. certain Num- 


der of Cattle, 
and yet he puts in more, Kenrick and Pargiter, Yelv. 129. Adjudged by three Judges againſt two, who 
doubted, and inclined to think, that a Cuſtom and Uſage to diſtrain ought to have been alled 


Cro. Jae. 208. Brownl. 187.— But how far the Lord may be reſtrained to a certain Stint, vide 2 Rol. 
Abr. 267. 


(e) If () I have (g) Common of Eſtovers in the Woods of J. S. and (% Rol. Abr 
7. S. cuts Part, or all the Wood, yet I cannot take any Part of this which s © 
is cut, (5) but ſhall be put to my Aſſiſe, or Caſe, as my Eſtate is. Gro. Eliz. 

| 826. 8. P. 

Per Cur'. Cro. Jac. 257. S. P. ger Curiam. Rol. Abr. 567. pl. 3. like Point. Yelv, 188. S. P. 
per Curiam. Brownl. 220. S. P. zer Cur.” Bulſt, 93, 94. S. P. admitted arguends. {F) So if one 

rants to me 1000 Cords of Wood, to be taken at my Election, and the Grantor, or a Stranger, cuts 
, on all, or Part of the Wood, I can take no Part of that which is cut down, Sir Thomas Palmer's 
Caſe, 5 Co. 25. Cro. Eliz, 820 Noy 32. Moor 692. pl. 9585 Yelv. 188. cited, (ge) But if 
a Man claims all the Thorns, c. growing on ſuch a Place, he may take them, though cut down 
by another. Douglas and Kendal, Cro. Jac. 257. adjudged. Yelv, 188. adjudged, Brownl. 219, 220. 


adjudged, Bulft. 93, 94. (4) For this wide 9 Co, 112, Brownl. 197. Rol. Abr. 108. pl. 22, 
F. N. B. 58. Hob. 43. Yelv. 188. 5 Co. 25. 


2. Againſt the other Commoners; and herein of Admeaſurement. 


The Writ of Admeaſurement lies by (i) one Commoner againſt (k) ano- 


ther; but if the Tenant ſurcharges the Common, the Lord ſhall not have a + NN 


f l 1) Per 2 Inſt, 
Writ of Admeaſurement againſt the Tenant. 968. it lies 


; only for and 
againſt ſuch as have Common appendant; but Q, M wide F. N. B. 125. Rol. Rep. 365. (4) Yet 


upon this Suit all the Commoners ſhall be admeaſured. F. N. B. 125. 


So if the Lord ſurcharge the Common, or approve without leaving ſuffi- F. N. B. 125. 


cient, the Tenant ſhall not have a Writ of Admeaſurement againſt him, but 
an Aſſiſe. | 


No Writ of Admeaſurement lies againſt a Commoner ſans Number, 


nor F. N. B. 125. 
ſhall his (J) Common be admeaſured. ) But the 
5 | Tertenant 
may diſtrain his Cattle, Sand. 345.* The Book ſays the Lord of the Soil may diftrain. 
Vo I. I. | ; N One 
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* Page 392 One Commoner (a) cannot diſtrain the Cattle of another; for the Right 
22 Af. pl.65, of Commonage, which every Commoner has, runs through the whole Land. 


le 428. 
Ys 104. 2 Lutw. 1240. (2) But if a Man has Common for ten Beaſts, and he puts in more, the 
Surpluſage beyond the Ten may be taken Damage-feaſant. 46 E. 3. 12. b. 2 Lutw. 1241. . 
9 Co. 112. that an Action on the Caſe is his proper Remedy. Where one Commoner may have 


| Relief in Equity againſt another for oppreſſing the Common. Vern. 308. 


—— „ 


1 But we conceive in ſuch Caſe, either the Lord of the Soil, or another Commoner might Uiltraz 
Damage-feaſant. diſtraia 


3. Againſt Strangers. 


1 A Commoner may juſtify the Taking of the Cattle of a Stranger Damage. 
2 4 "gd feaſant upon the Common, in his own Name, for the Intereſt which he has 
Co. 112: b. in the Common. | 


N. B. 128. | 
Bridg. 10. Rol. Abr. 320, 405. Yelv. 130, Godb. 185, Jenk. 144. But can have no Aion 
unleſs laid per quod his Common was impaired, Keilw. 47. 


3 Lev. 1044 But in his Avowry he muſt alledge a particular Damage; as that he could 
I ootton add not have Common in tam amplo modo quo debuit 6 conſuevit, for without k 


ured particular Damage, he can no more diſtrain the Beaſts of a Stranger, than 
3 b Action upon the Caſe * TY 
moner may 


maintain an Aion on the Caſe againſt a Stranger for an Injury to the Common, whereby he is prevented 
from enjoying his Right, in ſo ample a Manner as he ought. 


„„ 


2 Mod. 6. If in an Action of Treſpaſs brought by a Commoner againſt a Stranger, 


bend, for putting his Cattle in the Common, per quad Communiam in tam amplo 
— ad modo habere non potuit, the Defendant pleads a Licence from the Lord to 
＋ This mat put his Cattle there, but does not aver there is ſufficient Common left for 
mean T'rei- the Commoners ; this is a good Plea, for though it may be objected, the 
paſs on the Plaintiff may reply thereto, yet being the very Gift of the Action, the De- 
Caſe, fendant ſhould have pleaded thereto. 

8 But in an Action againſt the Lord, the Plaintiff muſt particularly ſhew 


per Cur*. the Surchage. 


(D) Of Appꝛovement and Jncloſure, 


1 Y the Order of the Common Law, there could be (c) no Approve- 
(c) But by ment, becauſe the Common iſſued out of the whole Waſte. 

the Common | | 

Law the Lord might improve againſt any that had Common appendant, but not againſt a Commoner by 
Grant, 2 Inſt. 474. | 


t) Which But now, by the (d) Statute of (e) Merton, cap. 4. Becauſe great 

ce explained « Men, having (F) enfeoffed others of ſmall Tenements in their great 

rt mig * Manors, complained they could not make their Profit of the Reſidue 
ugs?! © of their Manors, as Waſte, Woods, and Paſtures, it is provided, When 


20 H. 3. c.4. © ſuch Feoffees bring an (g) Aſſiſe for their ( Common of Paſture, 
So that it | 
8 only to enable the Lord to approve againſt his Tenants, 2 Inſt. 8 5. (g) So it may be tried 
in an Action of Treſpaſs.“ 2 Init, 88, Godb. 117. Or if the Lord incloſe any Part, and leave 
not ſufficient Common in the Refidue, the Commoner may break down the whole Incloſure. 
2 Inſt. 88. (&) It extends not to Common of Piſcary, Turbary, Eſtovers, &c. 2 Inſt. 87. 


— 


* This muſt mean Treſpaſs on the Caſe. 
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« and it is alledged they have not ſufficient Paſture (i) belonging to 

« their Tenements, Ingreſs or Regreſs, the Truth ſhall be inquired by 

% the Aſſiſe, and if found they have not ſufficient; they ſhall recover 

« Seifin by the View of the Inqueſt, and by their (t) Diſcretion ſhall 

s have ſufficient, Sc. but if found they (a) have ſufficient, &:, the other * Page 393 
„ ſhall make (5) the Profit (c) of the (d) Reſidue, and be quit of the 

« Aſſiſe. 3 . 2551 0% $0 pe 
it extends 


not to Common in Groſs. 2 [nſt, 86. (4) So that if found they have not ſufficient, the Inqueſt 
ſhall find what is ſufficient, that the Lord may approve the Reſidue, 2 Iaſt. $8. (a) And tho' after 
it ſhould y_ inſufficient, the Improvement continues, 2 Inſt. 89, 88. (5) By Incloſure. 2 laſt. 
87. And not by digging for Coals, e. Sid. 166. And if the Lord makes a Feoffmbnt of Part, his 
Feoffee may incloſe, for the Feoffment in its Nature was an Improvement. 2 Inſt. 87 e). And 
thereby it is diſcharged of the Common; and if the Tenant purchaſe it, his Common is not extinguiſhed, 
2 Inſt, _ (4) But the Lord cannot approve the Whole, leaving them ſufficient in other Lands. 
2 Co. 25. b. | | 13 


By the Statute of Weſtm. 2. cap. 46. The Statute of Merton ſhall bind 
„ e) Neighbours, and ſuch as claim Common of Paſture appurtenant to (+) Thov 
e their Tenements, but not ſuch as claim Common by ſpecial Grant or g —_ 
„% Feoffment for a certain Number, or otherwiſe. money” another 


| | } Tou, for 
the Towns and Commons adjoin. 2 Inſt, 474. And if the Lord hath Common in the Tenant's 
Ground, the Tenant may improve within this Act. 2 Inſt, 474.—— Seems as if the Common of the 
Lord was reſerved upon the firſt Feoffment. 2 Inſt. 475. 


By Occaſion of (/) Wind-mill, Sheep-cote, Dairy, inlarging of a ,,, Theg 


« Court (g) neceſſary, or (5) Curtilage, (i) none ſhall be grieved by Aſſiſe + but for 
of Nove! Diſſeiſin for common of Paſture,” N | Example; 


for the Lord 
may ere& an Houſe for the Habitation of a Beaſt-keeper. 2 Inſt. 476. Lev. 62. (g) It moſt be ſhewn 
that it was done for his neceſſary Refiance, Newil and Hamertdn, Lev. Gz. adjudped. Sid. 79. adjudged, 
Keb. 283, 314. () Whether neceſſary it ſhould be an antient one. Lev. 62, dubita/ur. Sid. 79, 
dubitatur. 5 And wide Keb. 283, 314. (i)-Though there is not ſufficient Common left. 2 Inlt. 
476. Lev. 62. | * Z's | 


And where any (k) having Right to approve, levies Dike or Hedge, and (4) it is not 
(1) it is thrown down (m) in the Night or other Seaſon, &c. and it cannot neceilary to 
be known (u) by Verdict of Aſſiſe or Jury by whom, and the Men of the ſet 707th what 
Town near (e) will not indiét ſuch as are guilty of the Fact, the Towns Fate be 


pg - , Par as 
near adjoining (p) ſhall be diſtrained to levy the Hedge or Dike at their * * 
own Coſts, and to yicld Damages. | hath che 
Herbage only 


may incloſe. Carth. 114. and wide 241, () The cutting down of Timber is not within the Act. 
Raym. 487. () If the Proſternation in the Day or Night was before the Face of the Owners, or 
fo publick that the Offenders might be known, it is not within the Act. Lev, 108. A Traverſe taken 


accordingly. () For the Inquiſition, and other Proceedings on this Act, wide Cro. Car. 280 440, 


580. Jones 307. Sid. 107, 212. Lev. 108, Mod. 66. Carth. 241. 10 Mod. 157, Ld. Raym. 
616. (e) No Time being appointed, it ſhall be intended within a Vear and a Day. 2 Inſt, 476. 
Rol. Rep. 365. Per Cro. Car. 440. A convenient Time. (p) The Lord ſhall bring his Action 
upon this Statute, againſt the Towns bordering round about the Town where the Fact was done, and 
Judgment ſhall be given, That they ſhall at their proper Coſts make the Ditch, &c. 2 Inſt. 477. 
Rol. Rep. 365. | | | | 


By the 3 E. 6. cap. 3. The Statutes of Merton and Weſtm. are con- 
* firmed, and treble Damages given to the Commoners that recover in 
*« ſuch Aſſiſe againſt the Lord.“ | 
It has been ruled in (q) Chancery, That a Common which has been yer. zz. 
incloſed for thirty Years, ſhall not afterwards be thrown open. (% Where 
| | upon Sugge- 
ſtion that an Incloſure is an Improvement within the Statute of Merton, Chancery will grant an Injunc- 
tion till it be determined at Law. 2 Vern, 3ot, 356. Where it will decree an Incloſure purſuant 
to an Agreement, though oppoſed by two or three wilful Tenants, Chan. Ca. 48. Vern. 456. Chan. 
Rep. 259.— Where an Agreement to ſtint a Common, 2 Vern, 103. | 
(E) Of 
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Common. 


Co. Lit. 122. Ommon Appendant, becauſe it is of common Right, ſhall be appor- 

Hob. 235. tioned by the Commoner's Purchaſe of Part of the Land in which he 

ED 77 hath ſuch Common; but Common Appurtenant ſhall be extin& by the 

4 Co. 37. * Commoner's Purchaſe of Part of the Land in which, &c. both Common 
appendant and appurtenant ſhall be apportioned by Alienation of Part of 
the Land to which the Common is appendant or appurtenant. 

For this, and A Releaſe of Common in one Acre, is an Extinguiſhment of the whole 


where the Common. 

Unity of Poſ- 

ſeſſion of the whole Land makes an Extinguiſhment, wide 4 Co. 37. 8 Co. 136. Show. 350. 4 Mod, 
365. Carth. 342, | 


ek 290, A Copyholder had Common in his Lord's Waſte, the Lord ts and 
Cro. Jae.25z, confirms the Copyhold Land and Meſſuage to him and his Heirs 
Yelv. 189. cum periinentiis; it was reſolved the Common was extinct 1, for it was an- 
Noy 136. nexed to his cuſtomary Eſtate by the Cuſtom; which Eſtate being deter- 


2 Abr. mined, the Common is alſo gone, and cannot continue without Words to 
1 that Intent, and cum pertinentiis will not do, for the Common was no Ap- 
210 purtenant to the Freehold Eſtate granted by the Lord. | 
Moor 667. | 

Cro. Elis 794. f But ſee infra, | 

Cro. Eliz. But if A. as Appurtenant to a certain Meſſuage and twenty Acres of 
| ao Land, hath Common in the Lands of B. and after B. enfeoffs 4. of the 
— — ſaid Lands in which, Cc. per quod the Common is extinguiſhed; and after 


4 Mod. 364. A. leaſes to B. the ſaid Meſſuage and twenty Acres of Land, with all Com- 
5. C. cited. mons, Profits and Commodities thereto appertaining, vel occupat vel uſfitat* 
cum præd Maſſuagio, this is a good Grant of a new Common for the Time; 

for though it were not common in the Hands of the Leſſor, yet it is Qu 

(a) Soifa Common uſed therewith, and although (a) it be not the ſame Common 
ee as was uſed before, yet it is the like Common; but yet becauſe it was not 
— to there averred, that this Common was therewith uſed at the Time of the 


which before Leaſe, it was adjudged againſt the Defendant who claimed the Common. 
Common in 
the Demeſnes of the Lord did belong, and the Lord by Deed grants it per Nomina Mug, c. & 


communiar gquarumcungus dicto Meſuag ſpectant, &c. vel cum eedem Meſſuag* ufitat? Cro. Eliz. 794. 
2 And. 168. 


Salk. 120. A Copyholder, that has Common of Paſture in the Waſtes of the Lord 
= 3. 364. out of the Manor, has the ſame, as belonging to his Land, and if he 
Pr and enfranchiſe the Copyhold Eſtate, ſtill his Common remains; but where a 
Oldfield. Copyholder has Common in the Waſtes within the Manor, that belongs to 

2 Ld. Raym, his Eſtate, and if the Eſtate be enfranchiſed, the Common is extinct. 
81 Alſo it has been ruled in Equity, That if the Lord of the Manor en- 
* 13* franchiſes a Copyhold with all Commons thereunto belonging or appertain- 
2 Vern. 250. ing, and afterwards buys in all the other Copyholds, and then diſputes . 
| the Right of Common with the Copyholders he had enfranchiſed, and reco- 
vers at Law; though the Common be extinct at Law, yet it ſhall ſubſiſt 
in Equity, and the ſame Right of Common as belonged to the Copyhold 

will be decreed, | 


Conditions. 


IE 1 page 
Conditions. 285 


annexed to a Real Eſtate, by Virtue of which it may be (3) Wok, 


defeated, enlarged or created upon an uncettain Event. which is cal- 


| led a Condi- 
tion in Fact; as where a Feoffment is made of Lands, reſerving Rent payable on a certain Day, upon 
Condition, that it be not paid on the Day, the Feoffer may re-enter, yd Co. Lit. 201. Or implied 
by Law, which is called a Condition in Law; as if an Office be granted to one, the Law anzexes, 
without expreſs Words, a Condition, That the Party ſhall duly and faichfully/execute it, and that for 


Miſbehaviour the Grantor may diſcharge him. Co. Lit. 233. a. (b) And note, That it is a general 


Rule, that a Condition which deſtroys or defeats the Eſtate or Grant, is to be conſtrued ſtrictly. Rol. 
Abr. 438. Co. Lit. 220. Ny k" 5 a I” 


Alſo Qualities annexed to Perſonal Contracts and Agreements, are fre- Yide Heads of 
quently called Conditions, and theſe muſt alſo be interpreted according to Covenant and 


the (c) real Intention of the Parties, and are uſually taken moſt (d) ſtrongly _ N 


againſt the Party to whom they are meant to extend, leſt by the obſcure Condition of 


Wording of his own Contract, he ſhould find Means to evade and elude it. _ Obligation 

| ' + That the 
Obligor ſhall make all the Linen the Obligee ſhall wear during his Life, the Obligee muſt deliver to the 
Obligor the Cloth of which it is to be made; for all Contracts are to be interpreted according to the 
Intent and Subject-Matter. Lev. 93. (4) If I Covenant to deliver ſo many Yards of Cloth, and I eut 
it in Pieces, and then deliver it, Raym, 464.— lf the Condition of a Bond be to pay FO I. though it is 


not ſaid of Money, yet it muſt be ſo intended, and the Obligor cannot tender fifty Pounds weight of 
Stone, Sid: 151, Ec. | 


(A) By what Moꝛds created in a Deed. 396. 

(B) By what Wozds created in a Will. 398. 

(C) Ok the Manner of creating the Condition, and at what 
Time ft muſt be annexed. 399. | 


(D) (here the Nature of the Thing will admit of n 
Condition, but muſt be abſolute. 400. 


(E) To whom the Condition may be reſerved. 400. 
F) To whom it ſhall be ſaid to extend to be bound by it. 401. 


(G) What ſhall be ſqid a Conditjop, and not a Covenant. 
4.02, | | N 
(H) What (hall be ſaid a Condition, aud not a Limitation, 


* 


and how they differ. 4. — 

(1) Of Conditions pꝛecedent and ſubſequent. 405. 

(K) Df void Conditions, being againn Law. 408. 

(L) Of repugnant Conditions. 410. 

(M) Ok impoſlible Conditions. 412. 

(N) Df the Effet of a void, illegal oz impoſſible Condition. 
413. 


Vol. I. : 5. O (Oo) Df 


Y the, Word, Condition, is, uſyally, underfiopd forge Quality (0) Co. Lit 01. 
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Conditions. 


Page 396 (0) Df the Beach of the Condition: 414. 
And herein. 
1. What ſhall be a Breach thereof. 414. 
2. What the Party muſt do to intitle him to the Advantage 
thereof; and herein of Notice, Requeſt, Tender and Re. 
fuſal. 417, . 
3. What ſhall be a Diſpenſation therewith. 419. 


4. How far he, who enters for a Condition broken, is rein- 
ſtated in his former Eſtate. 420. | 


(P) Ok perkozming the Condition: 422. 


And herein, 
1. What Perſons may perſorm it. 422. 
2. To whom it may be performed. 424. 
3. At what Time it may be performed. 425. 
4. At what Place it may be performed. 428. 


5. What ſhall be ſaid a ſufficient Performance. 429, 


(Q) What ſhall excuſe the Non - perfoꝛmance: 432. 


And herein, 
1. Of the AR of God. 432. 


2. Of the Act of Law. 434. 
3. Of the Act of the Party. 434. 
4. Of the Act of a Stranger. 437. 


(A) By what TUo2ds created in a Deed, 


Co. Lit. 203. « Y Lord Coke ſays, That by inſerting the very Word Condition, or 
(a) Ad effec- ſub Conditione, Conditions are moſt properly created, but there are 
tum, ea inten- alſo (a) others, ſays he, that will do as effectually, as the Word (5) Proviſe, 


K but then it muſt not depend upon another Sentence; alſo it muſt be the Words 


King'sGrants of the Grantor, and compullory to enforce the Grantee to do ſome AR. 
make a Con- 0 | 

dition. Rol. Abr. 407. 10 Co. 42. Hob. 231. 4 Leon. 70.— -Where the Words Si modo by the 
Common Law make a Condition, though it is otherwiſe by the Civil Law, as in a Licence from the 
Archbiſhop to accept another Living, modo fit within ten Miles of the former. Yide Jones 304. 
Cro, Car. 475. Owen 152. (5) 2 Co. 70. b. 


Rol. Abr. It is ſaid to have been adjudged, That a Feoffment (c) ea intention 
40%. does not make a Condition, and it is only a Confidence or Truſt, unleſs an 
Co. Lit. 204. expreſs Re · entry be limited. 
(c) A Man 


made a Feoff- : ; | Reco- 
ment ea intentione that his Wife ſhould have an Eſtate for Life, the Remainder to his youngeſt Son in Fee, 


and the Feoffee died without making ſuch Eſtate ; it was reſolved the Heir of the Feoffor could not __ 
or 


at dV. Awad 
8 
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Recoverots to an Uſe before 27 H. 8. cap. 10. leaſed by Indenture for 
ninety- nine Years, and the Leſſee, by the ſame Deed, covenanted with the 
Recoverers to pay the Rent to Ceſtai que Uſe, his Heirs and Aſſigns; 
* Proviſo ſemper, that if Ceſtui que Uſe make not his Heir Male his Aſſignee, « Pane 
that then he ſhall pay his Rent to the Recoverers, their Heirs and Aſſigns; 8e 397 
this (a) Proviſo makes not a Condition, but only abridges the Covenant. Cro, El. 73. 


h adjudged. 

2 Leon. 128. 3 Leon. 225, S. C. By the Report of which the Provi/o was, That if the Leſſee ſhould 
make his Heir Male his Aſſigaee, e. Moor 107. S. C. cited. (a) Where the Word Proviſo 
makes no Condition, but only a Qualificatien or Explication of a Covenant or Grant. Vid 2 Leon. 


128, 3 Leon. 225, 226. Dyer 222. 4 Leon. 70. g Leen. 16. Poph, 119. Moor 707. Gouldſ. 
131. 2 Co. 72. a, And. 71, 72. 


If a Man leaſes to a Woman for forty Years, upon Condition that A illa Rol. Abr. 
tam diu viveret & cuſtodiret ſe ipſam a ſole Widow, and ſhould inhabit upon 419. Sayer 
the Premiſes ; this is not any Condition, for the Word (5) Si makes the 924 fr 


Intention uncertain, whether another Thing was intended beſides the Ceſ- ages. 


Poph. gg. 
ſer of the Term, or the Re-entry. 2 9 


| | ' Judged, for: 
none can imagine what the Concluſion ſhould be; but it was agreed, That if the Leaſe had been for 


forty Years, fi tam diu ſola wiveret & inbabitaret upon the Premiſſes, the Leaſe had determined by her 
Marriage or Death. Oro. Eliz. 414. S. C. adjudged by three Judges againſt one, for every Si ought to 
be anſwered with a Tanc. Owen 107, 108, adjudged. Gould. 179. S. C. adjudged. Moor 400. 
pl. 525. S. C. adjudged. (5) But if this Word had been omitted, it would have been a Condition ; 
or if /ub conditione quod had been omitted, it would have been a Limitation, Gouldſ. 17g. | 


So if a Man leaſes Lands to another, Proviſo i the Rent be arrear, this Rol. Abr. 
is not a Condition, becauſe the Word Si makes the Intention uncertain, for 10. Moody 


where the (c) Proviſo is hypothetical, it ought to be ſhewn what be would — 2 
have. e 367. 8. C. 

1 i Owen 107. 
8. P. by two Judges arguendo, Cro. Eliz. 414. 8. P. by three Judges againſt one arguends. (e) Where 
this being a proper Word of Condition, though put in an improper Place, ſhall make the Eſtate con- 
ditional. - 2 Co. 72. b. 


If a Man leaſes Land to another, Proviſo if the Rent be behind, it Hall be Rol. Abr 
lawful for him to diftrain, and not being ſufficient, the Ground to re-enter into 41 * Moody 
the Premiſſes, and the ſame to have again in bis former Eſtate, this is no good and Garnen. 
Condition, for the Words are not, that he ſhall diſtrain the Goods upon Rol. Rep. 
the Tenement; nor is it known what is intended by the Word ſufficient, 32 3 


ſcilicet, ſufficient Reparation, Rent, Cc. and the Words, the Ground to re- 


5 judged. 
enter into the Premiſſes, are inſenſible. Baff. 183. 


8 N 
adjudged. Moor 848. pl. 1551. S. C. adjudged, becauſe not ſaid what ſhall be reſtrained, bt who ſhall 


re- enter. Cro. Jac. 390. S. C. adjudged, and ſaid, Coke held refrain to be the ſame as diftrain. 


If A. infeoffs B. upen Condition that he ſhall render to C. and his Heirs Lit. Sect. 345. 
an yearly Rent of 205. and if B. and his Heirs fail of Payment thereof, that Co. Lit. 213. 
then A. and his Heirs may enter; this is a good Condition, for though a a 


Rent cannot be reſerved to a Stranger, yet yearly Rent in this Caſe (d) ſhall 


be intended of a yearly Sum of 205. in Gros. (4) If a Man 


| ants aWalk 
in a Foreſt, provided the Grantee ſhall not cut down any Trees ſuper Premiſe, though the Soil is not 


granted, and Premiſe hath properly a Relation to the Thing itſelf; yet ſince in this Caſe it cannot 


have ſuch Conſtruction, it ſhall be intended of Trees growing within the Walks, Cro. Eliz, 781, ad- 
judged, & wide Moor 526. Dalſ. 54. Moor 52. | 


pI 


1 


for that there was no Condition, but an Eſtate executed preſently according to the Intent, 4 Leon. 2. 


——-[f the King grants an Advowſon in Fee, and further conceſſit that the Grantee may amortize this 


for the Soul of the Progenitors of the King; this is but a Licence, and not a Condition. 43 B. 3. 34. 
Fitz. Condition 7. S. C. Rol. Abr. 407. 8. C. 
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Condtittons. 


Poph. 102, If A. being ſeiſed in Fee of the Manor of B. and of divers Lands in. C. 
88 then in the Poſſeſſion of D: for ſeveral Years to come, makes a Feoffment 
111 thereof to E. to the Uſe of himſelf in Tail Male, Remainder to F. in Tail. 


cellor accord- Male, Sc. Provided that F. or the Heirs Male of his Body in whomſo- 
ingly, as the ever of them the Inheritance in Tail of all the Premiſſes ſhall happen to be, 


Opinion of ſhall pay to the Daughter of A. 200 /. according, to the laſt Will of 4: and 


three Judges. 7 makes a Letter of Attorney to J. S. to enter into the Manor of B. and 
the Lands in C. and in his Name to take Poſſeſſion and deliver it to E. where- 
upon Poſſeſſion is given to E. of all but what was in the Poſſeſſion of D. 
and D. never attorns, ſo that the Lands in C. paſſed not, and after A. by 
Page 398 Will bequeaths 200 J. to his Daughter, and dies without Iſſue, yet F. is 
not bound by this Condition, becauſe he hath not (a) all the Lands accord- 
(a) If a Man ing to the Purport of the Condition, which was, That he that had all 
makes a Deed ſhould pay, c. and a Condition ought to be taken ſtrictly. 90 
of Feoffment 
of Lands in ſeveral Counties, upon Condition the Feoffee ſhall re- infeoff him of all the Land within 
twenty Days after the Date, if Livery is made but of Part within the twenty Days, the Condition is not 
broke, though all is not re-conveyed within the twenty Days, according to the Letter of the Condition, 
which is intire, Hob. 24. 


„ bend 70. If the Condition of an Obligation be in this Manner, viz. The Condition 

Maleverer Of this Obligation is fuch, That if the Obligor ſhall appear coram Domino Rege 

and Hawxby, apud Weſtmon' ſach a Day, ad Reſpond', &c. then the Condition of this 

adjucged for Obligation ſhall be void, or elſe the ſame ſhall be in full Power and Viriue; yet 

the this is a good Condition, for the Senſe is perfect without theſe laſt Words, 
and they ſhall be rejected for their Abfurdity and Repugnancy. 


rer, the De- 
fendant hav- 


ing pleaded the Statute of 23 H. 6. c. 9. Sid. 456. Mod. 35. See Ld. Raym. 38. 2 Keb. 625. 
S. C. adjudged, 


1— 


(B) By what WMoꝛds created in a Mill. 


1 s the Intent of the Teſtator chiefly governs in Wills, ſuch Conſtrue- 
. os tion is always made of the Words as will beſt ſupport his Intent, and 
Co. Lit. 204, therefore theſe Words ad faciendum, faciendo ea intentione, ad effetium, oc, 


in a Will create a Condition, 


a. 
Dalſ. 58. | ko 
Moor 57. pl. 162, Poph. 8. Cro. Eliz. 454. Owen 92. Gouldſ. 75. 


Rol. Abr. So if a Man ſeiſed of Socage Lands, having two Daughters, deviſes it 
410, 411, to one of the Daughters, To have and to hold to her and her Heirs, to 
Cro. Eliz. pay to her Siſter a certain Sum of Money at a certain Day ; theſe Words 
146. S. C. make a Condition; ſo that the other Siſter, if the Money is not paid, may 
_—_— enter into a Moiety for the Condition broken, becauſe otherwiſe ſhe would 
S. ©. ad.” be Remedileſs. 8 


judged. Gouldſ. 134. Co. Lit. 236. S. C. cited, 

Rol. Abr. But if a Man deviſes Lands to B. for Life, paying to C. 6 J. Rent year- 

411, and ly, which he wills to be paid at two Feaſts Half-yearly, and if it be arrear, 

re wee that then it ſhall be lawful to C. to diſtrain; it ſeems this Word Paying 

ys Lag 5h; makes not any Condition, in as much as a Diſtreſs is limited for Non-pay- 
ment thereof. | 

38 Al. 3. If a Man deviſes Lands to his () Executor to ſell, and (c) to make Diſ- 

Rol. Abr. tribution of the Money for his Soul, and dies; if the Executor does not fell 

410.S. C. it, the Heir may enter, for this creates a Condition. 


(4) For Deviſes to Executors for Payment of Debts, wide Titles Dewvi/es and Uſes and Trafts. (e) A 
Man deviſes 5 4. yearly out of his Land ta his younger Son, towards his Education in Learning ; this 
creates no Condition, ſo that he ſhall have the Rent, though not educated -in Learning. 2 Leon. 154 


3 Leon. 65. and wide Dal/. 116. 


4 (C) Df 
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Conditions. 


* 


* 


* (C) Ok the Manner of creating the Condition, ee 395 
and at what Time it muſt be annexed. 


Onditions cannot be annexed to Eſtates of Inheritance, or Freehold 
Eſtates, without (a) Deed. mw _ 


a) Cannot 
regularly be reſerved but by Deed indented, Rol. Abr. 41 3,——But if by Deed Poll, and the Feoffor, 


&c. gets it into his Cuſtody, he may plead the Condition againſt the Feoffee, &c, Lit. Sect. 375, Co. 
Lit. 231. 


If a Feoffment be made of two Acres upon Condition, and for Breach, Rol. Abr. 
that he may re-enter but in one, this is good. 412+ 

If a Man agrees with me to make a Feoffment to me upon Condition, ,, ag. 1. 
and after makes a Charter of Feoffment without any Condition, and after Rol. Abr. 
makes Livery ſecundum formam Charte without any Condition, this is abſo- 413. 


lute without any Condition, for the Livery is not made according to the 
Agreement, but according to the Charter. | 


But if 4. agrees to infeoff B. in Surety of Payment of certain Money, Co. Lit. 222. 
and after makes Livery to him and his Heirs generally, the Eſtate is hold- b. 
en by ſome to be on Condition, in as much as the Intent of the Parties 
was not changed, but continued at the Time of the Livery. 


If a Man makes a Charter of Feoffment to another, and in the Deed Lit. Sect. 
there is no Condition, but when the Feoffor would make Livery of Seiſin 359. 
to him by Force of the Deed, he expreſſing the Eſtate, makes Livery and Ce. Lit. 23%. 


Seiſin to him upon Condition, the Feoffment is of like Force as if no ſuch P 
Deed had been made. 


If a Diſſeiſſee releaſes to his Diſſeiſor all his Right, and at a Day after, 
the Diſſeiſor by Indenture grants, that if he pays ſo much at a Day cer- 4 Alf. 12. 


tain, the Releaſe ſhall be void; this is a void Condition, (5) as to revive 0 0 ow 
the Right to the Diſſeiſee. Le. Lit. 236. 


' 8. Ts 
(4) For Inheritances executed cannot be defeated by ſubſequent Defeaſance. Co. Lit. 236. But a 


Releaſe, Feoffment, &c. may be defeated by Indenture of Defeaſance made at the fame Time. Co. Lit. 
236. 2 Co. 71. b. 


Rents, Annuities, Warranties, Cc. (being Inheritances (c) Executory) ; 
may be defeated by a Defeaſance made at the Time, (4) or at any Time ay ein. 


after. (e) But in 
Caſe of a 

Feoffment, &c. where the Eſtate is executed, it is not to be defeated by Condition or Defeaſance, unleſs 

contained in the ſame Deed, or in another executed at the ſame Time, 2 Sand. 48. (4) Cro. Elia. 


623. adjudged in Caſe of a Defeaſanc? to a Bond; for the Law is clear, that an Obligation, Judgment, 


&c. may be defeated by a ſubſequent Defeaſance, and ſo is the common Practice ; for this wide Rol. 
Abr. 590. 


If the Condition of an Obligation be to ſave harmleſs certain Lands Moor 679. 
from all Incumbrances made by the Obligor; and upon the Back thereof — 8 * 
there is a Memorandum wrote, That the Condition ſhall not extend to tle 


Extent upon a certain Statute acknowledged by the Obligor; (e) this being (-) Where a 
wrote beiore the Sealing of the Obligation, is an Explanation thereof. CO 

wrote ont 
Back of a Leaſe before the Execution thereof, was held good. Cro. Jac. 456. But for this vide 2 Rol. 
Abr. 22, 23. 


and make it conditional. 2 Co. 72. b. 


Vol. I. $E 


(D) Where 


And where a Proviſo, inſerted in an improper Place, ſhall have Reference to the Eſtate | 
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* Page 400 ® (D) Where the Nature of the Thing will ad- 
mit of no Condttton, but muſt be abſolute. 


Owen 12. Parſon cannot reſign upon Condition, becauſe it is a judicial Act, to 

Gayton'sCaſe. which no Condition can be annexed, any more than an Ordinary can 
5 admit, or & Judgment be confeſſed upon Condition. 

Rol. Abr. The Tenant cannot (a) attorn to the Grant of a Seignory (+) upon Con- 


412. dition, becauſe this is but a Conſent, and no Intereſt paſſes from him. 
Co. Lit. 300. 

8. P. 80 Executors cannot agree upon Condition to a Legacy. 4 Co. 28. b. (a) Becauſe a bare 
Aſſent without any Intereſt. Co. Lit. 300. b. But a Patron, in reſpect of his Intereſt, may aſſent upon 
Condition to charge the Glebe of the Parſon. Co, Lit. 300. % Yiz. Upon Condition ſubſequent ; 
ſecus upon a Condition precedent. Co. Lit. 274. So a Licence to alien cannot be upon Condition 
ſubſequent ; /ecas as to a Condition precedent, becauſe in ſuch Caſe it is no Licence till the Condition 
be performed, Poph. 106. 


On, e 274 A Diſſeiſce may releaſe his Right to the Diſſeiſor upon Condition. 
b. Kelw. 88, | 
S. P. 


Co. Lit. 274, But a Condition cannot be releaſed upon Condition. 
b. 9 Co. 85. F 


3 An expreſs Manumiſſion of a Villein cannot be upon Condition, for once 
"4 Lit. 274- Free and for ever Free. 
Co. Lit. 254. Letters Patent of Denization of an Alien may be upon Condition prece- 


Buc a Natura- dent or ſubſequent, 

lization by 

Parliament cannot be upon Condition, for it is againſt the Abſoluteneſs, Purity, and Indelibility of na- 
tural Allegiance, Co Lit. 129. a. 


Rol. Abr. A Man cannot releaſe a Perſonal Thing, as an Obligation upon a Con- 
$1 = vide dition ſubſequent, but the Condition will be void, becauſe a Perſonal 
940. Thing being once ſuſpended, is perpetually extinguiſhed. 

But a Man may releaſe a Perſonal Thing, as an Obligation, or ſuch like, 
Rol. Abr. upon a Condition precedent ; for there the Action is not ſuſpended till the 


Fart and Condition performed; as where the Releaſe was of an Obligation with a 
3 Proviſo, That he who releaſed might enjoy 120 J. due by J. S. at a Day 
judged. then to come, which being a Condition precedent was adjudged good. 


— 


(E) To whom the Condition may be reſerved. 


Lit. Sect. 347. Onditions can only be reſerved to the Feoffor, Donor or Leſſor, and 
Co. Lit. 214. their Heirs, but not to any Stranger. ä 
Rol. Abr. Alſo by Implication, without expreſs Words, the Law reſerves the Con- 


407, 472. dition to the Heir of the Feoffor, Oc. for, as he is prejudiced by the Diſpo- 


4 1 ſition, it is but reaſonable that he ſhould take the ſame Advantages that his 
ceftor. Anceſtor, whom he repreſents, might. 


8 Co. If a Man ſeifed, of Lands in the Right of his Wife, makes a Feoff- 
Co. 8 ment in Fee upon Condition, and dies, and after the Condition is broken, 
a. 8. P. 336. the (c) Heir of the Huſband ſhall enter; for though no Right deſcended 
1 


(e) So if a Man makes a Feoffment in Fee of Lands in Borough Engliſh, the Heir at Common Law ſhall 
enter, but the younger Son ſhall after enter upon him and enjoy, &c. Godb. z. By Act in Law a Con- 
dition may be apportioned, in the Caſe of acommon Perſon, as, If a Man leaſes two Acres, one of the 
Nature of Borough Engliſh, and the other at the Common Law, upon Condition, &c. and the Leſſor hav- 
ing two Sons dies, each of them ſhall enter for Breach of the Condition, Co. Lit, 215, a. 


to 


* 24 2 - . 
— 8 5 * 
_ 
. * R 
U * 


to him, yet the Title of by Force of the Condition, which was cre- * Page 401 
ated upon the Feoffment, and reſerved to the.Feoffor and his Heirs, de- | 
ſcended. | 

If a Condition annexed to Gavelkind Lands be broken, the Heir at Com- Co. Lit 11, 
mon Law ſhall enter; but when the eldeſt Son enters for the Condition 12. 1 
broken, the younger Children ſhall enjoy the Land with him. 2 

If Ceftui gue Uſe; after the Statute of 1 Rich. 3. c. 1. and before the Sta- Co, Lit. 202. 
tute 27 H. 8. . 10. had made a Feoffment in Fee upon Condition, the Fe- a. 215. a. 
offee ſnould not have entered for the Condition broken, but the Ceſtui que Moor 212. 


e. | | 

If a Man ſeiſed in Fee makes a Leaſe for Life, rendering Rent, and for 6 
Default of Payment à Re-entry, Sc. and after dies without Heir, living Lit. f. 348. 
the Tenant for Life, though the Lord by Eſcheat ſhall have the Rent as in- Co. Lit. 215. 
cident to the Reverſion, and may diftrain for it, yet he cannot enter. b. 

Guardian in Chivalry or Socage, in the Right of the Heir, may take Co. Lit. 215. 
Benefit of a Condition by Entry, or Re-entry by the Common Law. 

If Tenant for Life and the Reverſioner join in a Feoffment, the Condi- Rol. Abr. 
tion may be reſerved to the Leſſee only, and by his Re- entry he ſhall deveſt 40% 
but his Eſtate. : 

If 4. enfeoff B. upon Condition, that if the Heir of A. pays to B. Sc. Co. Lit. 214. 
205. then he and his Heirs may re-enter, this is a good Condition, of which d. 
the Heir of A. may take Advantage, and yet A. himſelf never can. 

If a Man gives Lands to his eldeſt Son in Tail, Remainder to his ſecond Oo. Lit. 379. 
Son in Tail, Sc. upon Condition, that if the eldeſt Son, or any of his Iſ- = 
ſue aliens, the Land ſhall remain to the Second, c. the Conſequence of the 
Condition that the Land ſhould remain to another, is void, though upon 
ſuch Alienation the Donor himſelf might enter. * * Vide Lit. ſ. 


723. and Ld. 
Coke's Commentary thereon, 379. 4+ 


— 


(F) To whom it ſhall be ſaid to extend to be 
bound by it. | 


F an Eſtate be made to a Feme Covert, ſhe ſhall be bound by the Con- Rol. Abr. 


dition, becauſe this does not charge her Perſon, but the Land. Fel N 
So if an Eſtate be made to an Infant upon an (a) expreſs Condition, the pl. 9 8. P. 
Infant (4) ſhall be bound to perform it. Rol. Abr. 


. 421. ; 
8 Co. 44. b. S. P. (a) But where an Infant ſhall be bound by a Condition in Law, or not, vide Co. 


Lit. 233. b. 234. a. 8 Co. 44. b. Hard. 11. Carth. 42. ide Head of Infants. 2) So where an 


Eſtate is deviſed to an Infant, on Condition, he is bound to take Notice thereof, and perform the Condi. 
tion. 2 Lev. 21, 22. Mod. 86, Vent. 200, | 


So if an Eſtate be made to another in Fee, upon Condition, his Heir, Rol. Abr. 


after his Death, though he be within Age, ſhall be bound by the Condi- 422: 
tion Jones 390. 
; Cro. Jac. 374. 


| 5 | r 
If a Man deviſes Land to H. his Son, and to the Heirs of bis Body, the . 3.4 
Remainder to T. and the Heirs Male of his Body, upon Condition that he Lord Cheney's 
or they, or any of them, ſhall not Alien, Diſcontinue, Sc. this Condition Cafe. 


ſhall exrend only to reſtrain T. and the Heirs Male of his Body, and not prov * 

H. or his Heirs. * 729. 
If a Man leaſes Lands for Vears, upon Condition that the Leſſee, nor his Rol. Abr. 

Aſſigns, ſhall not alien the Term to any but to one of his Brothers, and 422. 


4 after Cro. Jac, 398, 


- 
5 


ll 


| Conditions, 


* 


* x S ; —_— 
Y 
| 


8. C. adjudg. after the Leſſee aliens to one of his Brothers this Aſſignee is not within the 
[ ed. Condition, but he may alien to whom he pleaſes. 
Dyer 152. | 


S.P, 2 Bulſt. 290, Rol. Rep. 68, 389. 8. C. adjudged. 


: 


* Page 402 * If a Man deviſes Part of his Lands to his eldeſt Son in Tail, and the reft 
of his Land to his younger Son in Fee; provided that neither of his Sons 


2 Leon. 38. ſhould ſell or leaſe, before he comes to the Age of thirty Years; and that if 
— . $50 either of the Sons ſhould, Fc. the other Son ſhould have his Lands, G. 


S. C. the eldeſt Son, before his Age of thirty, leaſes, and the younger enters upon 

| him, he ſhall hold the Lands diſcharged of the Proviſo; for that extends 
only to the immediate Eſtate expreſly deviſed, and not to the new Eſtate 
ariſing upon the Limitation, 2 

* If a Man deviſes Land to his Wife, during the Minority of his Son, 

Gb and . upon Condition that ſhe ſhall not do Waſte, and dies, and the Wife marries 


er, adjudged. again, and dies, and after the Huſband commits Waſte, the Condition 


1$ 
Latch 20. not broken. | 
S. C. adjudg- 


ed, becauſe a Condition to avoid an Eſtate ſhall be taken ſtrialy. — And per Moor 11. pl. 40. Dyer 
65. A Proviſo that the Leſſee ſhall not alien, extends not to his Executors. 


1 If A. is Tenant for Life, with Power by a Marriage-Settlement, to make 
32. am 


. Leaſes for Twenty-one Years, ſo long as the Leſſee, his Executors or Aſſigns 

and Counteſs 
of Baltingla/;, Hall duly pay the Rent reſerved, and he makes a Leaſe purſuant to the 
ower, the Tenant is at his Peril obliged to pay the Rent, without any 
Demand of the Leſſor, becauſe the Eſtate is limited to continue only fo long 

as the Rent is paid. 

2 Lit. 163. If a Gift be made in Tail, on Condition that the Donee ſhould not 
; diſcontinue, and the Donee has Iſſue two Daughters, and one of them 
diſcontinues, the Donor ſhall enter and evi them both, becauſe it was the 


original Condition annexed to the whole Eſtate, that no Part of it ſhould 
See ante 307, be diſcontinued. [ 


398. 


(86) UMhat ſhall be ſatd a Condition, and not a 
| Covenant. 


j Fa Man makes a Leaſe for Years, by (a) Indenture, (Y) provided al- 
Co. Lit. 203. oh 
4 ways, and it is covenanted and agreed between the Parties, that the 
Rol. Abr. Leſſee ſhall not alien, this is both a Condition and Covenant. 
408. | 
(a) That the Leſſor may take it as a Covenant or Condition, but not as both. Dalſ. 8. (5) The 
Word Provijo ſometimes amounts to a Limitation, and ſometimes to a Covenant, Co. Lit. 204. a. 


Rol. Abr. If a Man leaſes for Years, and in the Indenture there is (d) ſuch a 
408. Clauſe, Et nen licebit to the Leſſee dare, vendere vel concedere flatum & 


Page 403 * rerminum ſuum alicui perſone ſine licentia of the Leſſor, ſub pena forisfatiure 
Leon. 245. fermini prædict', this is a good Condition. 
S. C. cited. 


(4) So that the Leſſee ſhall continually dwell upon the Houſe, upon Pain of Forfeiture of the ſaid Term 
and Intereſt, Rol. Abr. 409. Co. Lit. 204. Godb. 99. So that neither he, nor his Aſſigns, grant, 
afiign or ſell the Land to any preter, &c, upon Pain or Forfeiture of the Term. Rol. Rep. 68, 69. 
2 Bulſt. 290.— For being by Indenture, they are the Words of both Parties. Cro. Eliz. 202. 


* #3 s ow * * * * 
0 
. 2 — 2 - 


Cro, Eliz. 


- But if a Man leaſes for Years, and the Leſſor covenants that the Leſſee 
04+ 


ſhall have Houſe-Boot, Hay-Boot and Plough-Boot, without committing 
Waſte, upon Pain of Forfeiture of the Leaſe, this is a Covenant on the 


Part 


s . Ss th 
* #4 2 — . — 
— G — 


Conditions. 


Part of the'Leffor, and therefore no Condition; and by Anderſon and Bea- 
mond the Covenant is no more than the Law appoints ; therefore that, and 
(a) all that is ſubſequent to it, is void. : (a) Where 2 


4 ' Proviſo was 
void, becauſe no more was to be done by it than what might be done without. Vt Poph. 116. 


— 


I a Man Je aſes Lands for Years, rendering Rent, and the Leſſee covenants Rol. Abr. 
40 pay the Rent, and not to do Waſte, and the Leſſor binds himſelf in an 410. 
Obligation that the Leſſee ſhall enjoy the Lands for the ſaid Rent, and _ BY 
daing according to the Covenants of the ſaid Indenture, theſe Words, (6) (4) The Let. 
for the Rent, make not a Condition, becauſe he hath other Remedy for the 


— 8 ſor covenant- 
Rent, ſcilicet, upon the Indenture of Covenants. ed that the 


| Leſſee, pay- 
ing his Rent, ſhould enjoy the Land. 4 Leon. 50. By two Judges againſt one, the Covenant is Condi- 
tional. — But Sid. 280. it is held contrary per Cur ; and 2 Mod. 34, 35. it is adjudged cont. — So if a 
Man leaſes for Years, excepting the Trees and Liberty to fell and carry them away, repar ande //epes & 
implendo fowveas, the Repairing the Ditches, We, is no Condition, but a Covenant upon which the Leſ- 
dee hath Remedy by Action. 2 Jones 206, and wide March 9. 2 Rol. Rep. 466. 


If a Man leafes for Years, rendering Rent, and the Leſſee covenants to Owen 54, 92. 
repair, Sc. and after the Leſſor deviſes to the Leflee for more Years, yield- NN 3 * 
ing the like Rent, and under ſuch Covenants as were in the firſt Leafe, yet 8 C. 30. 


h ** : C. adjudg- | 
this makes no Condition; for though, after the firſt Leaſe is ended, the ed. 


Leſſee ſhall not be bound by the Covenants, yet the Will exprefling that Govll. 74. 
the Leſſee ſhould have the Lands, obſerving the firſt Covenants, it ſhall not 3: ©: 


be taken to be a Condition, by any Intent to be collected out of the Will Godb. 99. 


> 6&0. 
for Covenants and Conditions differ much, Poph. 8. 


8. C. cited, 
8 4 Cro, El. 288. 
S. C. cited. 


(H) That ſhall be ſafd a Condition, and not a 
| Linntation ; and how they differ. 


ORDS which properly create a Condition, (c) are Sub condition, ita Co. Lit. 203. 
quod, fi contingat, proviſo, &c. for the Non-performance of which, Co. 72: 


none but the Heir at Law can enter; and regularly, in Caſe of a Condition, : Bicugl ö. 
the Eſtate of the Party is not determined without Entry or Claim. Goull. 134. 


(c) Per Lord 
Coke, 10 Co, 35, Mary Portington's Caſe, if there be expreſs Words of Condition annexed to the Eſtate, 


it cannot be conſtrued a Limitation, but this Opinion has been denied to be Law“; and per Hale, C. B. 
Vent. 200. Mod. 86. There is no other Authority to ſupport it; for firſt, Though the Words be proper 


to create a Condition; yet, if, upon the Non-performance thereof, the Eſtate be limited over to anot er 


Perſon, this ſhall be 2 Limitation ; for it ſhall not be in the Power of the Heir, by his not claiming, or 
entering, to defeat the Intereſt of ſuch Perſon. Brownl. 65, Rol. Abr. 412. and Vent. 200. per Halt, 
it may properly be called a conditional Limitation ; ſecondly, if Lands are given to the Heir, upon Con. 
dition, this upon Nog-performance ſhall be conſtrued a Limitation ; otherwiſe no Advantage could be 
taken of it; the Benefit of Conditions annexed to real Eſtates belonging to the Heir, as thoſe to the Per- 
ſonal Eſtate do to the Executor. Cro. Eliz. 204. Owen 112. 2 Mod. 7. Eq. Caf. Abr. 206, Co- 
myns 72, pl.45. 123. pl. 86 2 Ld. Raym. 829. Salk. 242. pl. 3. 2 Salk. 423. pl. 40. 2 Vern. 


2 
519. Spa. Lag. 2 Stra. 1086, Andr, 125. Hardw. 98, 99. 2 Barnard, K. B. 217, 2 Stra. 
1128. Lutw. 809. 3 Mod. 32. 10 Mod. 419. 


— 


—_ 


—— 


(See peſt 404.) 


Proper Words of Limitation are, Dum, dummodo, quamdin, donec, quouſque, * Page 404 


ubicungue, uſque ad, tamdiu, or fo long as he ſhall pay ſuch a Rent, or be | 
Abbot or Parſon, Sc. and in theſe Caſes the Law (d) veſts the Eſtate in the 2 Lit. 236. 


Party, without Entry or Claim; but he cannot bring a Poſſeſſory Action, 0 2 Mod. „ 
as Treſpaſs, Sc. without an actual Entry. «KY 


2 Ld. Raym, 
Vo I. I. | 5 Q So 750. 
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Conditions. 


Co. Lit. 236. So if an Eſtate be made to a Woman (+) dum ſola fuerit, this is a Limj- 
N | 


mn tation which determines her Eſtate upon Marriage. e 
augh. 3 2. , 
(5) If a 13.6 be made to a Woman for thirty Years, , ramdiu wiveret, & cuftodiret /e ipſam a Widow, 


it determines by her Death or Marriage. Ero. Eliz. 414. Poph. 99. Moor 400. Goull, 179. & 
vid. Rol. Abr. 411, 843. Owen 107- , 


Rol. Abr. If a Man, having three Sons, deviſes his Lands to the eldeſt, upon Con- 
411. Hain/- dition that he ſhall pay 200. to each of the other two Sons; and that if he 
worth and fails in Payment thereof to either of the Sons, that then they may enter and 


8 have the Land;; this is a Limitation; ſo that if the eldeſt does not pay the 
833, 919, Money, the two Sons may enter into the Land. I 
Moor 644. R 


Noy 51. S. C. adjudged, and Owen 8. 2 Leon. 38. Cro. Jac. 56, 592. Carter 93. S. P. adjudged 
between &pittle and Davis. | 3 


Rol. Abr. If a Man hath Iſſue two Sons, J. R. the eldeſt, and H. the youngeſt, 
#11: 41% 4 40d alſo two Daughters, and deviſes certain Lands thus, viz. to H. in T4 
3 when he comes to Twenty-four Years of Age, upon Condition that he ſhall 
Cro. Eliz. Pay to my two Daughters 20/7. a Year, at their full Age; and if the ſaid H. 
376. dies before Twenty-four, then I will, that R. my Son and Heir, ſhall have 
Goulf. 152. the ſaid Land to him and to his Heirs, he giving and paying to my ſaid 
gage Daughters the ſaid Money, in ſuch Manner as H. ſhould have done, if he had 
od; * lived, And if my ſaid Sons H. and K. (if the ſaid Lands come to the ſaid 
Judgment in R. by the Death of H.) do not pay the ſaid Money to my ſaid Daughters, 
C. B reverſed ag aforeſaid, then I will my ſaid Land ſhall remain to my Daughters and 
accordingly. their Heirs for ever; and after the Deviſor dies, this is a Limitation upon 
the Eſtate of H. and not a Condition; ſo that if H. does not pay the Mo- 
ney to the two Daughters, after his Age of Twenty - four Years, and at the 
full Age of the Daughters, R. ſhall have it by way of Limitation, and can- 
not enter as for a Condition broken; becauſe otherwiſe, if this ſhould 
be a Condition, it would defeat the Portions given to the Daughters, and 
the future Deviſe ro them, which is againſt the Intent of the Deviſor; ad- 
judged in a Writ of Error, per totam Curiam, and the Judgment given to 
the contrary in Banco reverſed. 
wal ths; If a Man deviſes Lands to another in Tail, upon Condition that he ſhall 
412. Skirne not alien; and that if he dies without ItTue, it ſhall remain over to ano- 
and Bond, by ther in Fee; and after the Deviſee aliens, yet he in the Remainder cannot 
two Judges; enter for the Condition broken, but the Heir at Common Law; for this is 
but Ne. nt a Limitation, but à Condition. | 
If a Copyholder in Borough Engliſh ſurrenders to the Uſe of his Will, 
Cro, Eliz, and after deviſes to his Wife for Lite, Remainder to his eldeſt Son, (c) pay- 
204, 205. ing 40s. to each of his Brothers and Siſters, within two Years after the Death 
3 = of his Wife, Sc. this is a Limitation, and not a Condition; for if it ſhould 
ded be a Condition, it would extinguiſh in the Heir, and there would be no Re- 
2 Leon. 114. medy for the Money. 


8. C. | 
Cro. Jac. 592. 3 Co. 21. 2'Brownl, 68, S. C. cited. (c) For this wide Stile 294. 2 Sid. 152. 


Cro. Jac. 56. If a Copyholder in Fee, in Borough Engliſh, having three Sons, ſurrenders 
Certis and to the Ule of his Will, and deviſes to his ſecond Son, upon Condition to 
ene pay 20l. a- piece to his Daughters, and dies, this is a Condition, and not a 
Ju Zee . * . . 5 . . 
Limitation ; for there is no Neceſſity to expound it otherwiſe, as where a 


riam præter Man deviſes to his eldeſt Son. 

Williams, 2” | 

who held it was a Limitation, and that the Land ſhould go to the youngeſt Brother, who is inheritable 
by the Cuſtom ; for that otherwiſe he would be prejudiced ; & wide Carter 171, 


It 


i... — 


—— * —_ ä — —_— tet th, — 


* If A. deviſes Lands to B. provided that if B. marries without the Con- Page 405 
ſent of C. and others, or dies without Iſſue, then to D. &c. this is a Limita- Lev 21, 22. 
tion, and not a Condition, in ref the Remainder is limited over to a William: and 
Stranger, and not to the Heir; for though the Words Proviſe & / (a) -— 17,5 
are expreſs Words of Condition, it would be an unreaſonable Conſtruction g ©. died s 
of the Intent of the Deviſor, that B. ſhould do an Act by which the Eſtate ed, by the 


of D. ſhould be forfeited. | Name of Fry 
and Porter. 


Raym. 236. Mod. 86. S. C. adjudged. (a) Dyer 316. S. P. dubitatur. Leon. 283. 8. P dubi- 
tatur. 10 Co. 41. a. 8. P. cont. but in 1 Vent. 203. (as in ſeveral other Books) this Opioion of Coke is 
taken Notice of, and denied to be Law, 


If a Man deviſes certain Lands to A. his Heir at Law, and deviſes other 2 Mod. 7. 
Lands to B. in Fee; and if A. moleſt B. by Suit or otherwiſe, be ſhall loſe _ by 
what is deviſed to bim, and it ſhall go to B. theſe Words make a Limitation, Eq. caf, Abr. 
and not a Condition; for if it were a Condition, it would deſcend. on the 2c6. 


Heir, and then B. would receive no Benefit by the Breach of it. Comyns 72. 


| | J. 45 12 . 
pl. 86. 2 Id. Raym. 829. Salk. 242. pl. 3. 2 Salk. 423. pl. 10. 2 Vern. 7 | 2 = 


2 Stra. 1086. Andr. 125. Hard. 98,99. 2 Barnard. K. B. 217. 2 Stra. 1128. 


8 


mn. 


0) Of Conditions pꝛetedent and ſubſequent. &."w:., 


ſeem to be- 


long to this Title in Salk. 171, 172. and 1 Ld. Raym. 662. a Caſe in Salk. much fuller reported, 


Onditions precedent are ſuch as muſt be e performed before Co. Lit 218. 

the Eſtate can veſt; but on a Condition ſubſequent, the Eſtate is im- Ed · Abr. 108. 

mediately executed; yet the Continuance of ſuch te dependeth on the 

Breach or Performance of the Condition. Ds ; 20 | 
As if I grant, that if A. will go to ſuch a Place about my Buſineſs, that 3 H. 6. 3. b. 

he ſhall have ſuch an Eſtate, or that he ſhall have 101. &c. this is a Con- Rol. Abr. 


dition precedent. | A eee 414 
So if I retain a Man for 405. to go with me to Rome, this is a Condi- 3 H. 6. 33. b. 
. ” , Rol. Abr. 4 I 4+ 
tion precedent, for the Duty commences by going to Rome. 


So if a Man, by Will, deviſes certain Legacies, and then deviſes all the Rol. Abr. 
Reſidue of his Eſtate to his Executor, after Debrs, Legacies, Sc. paid and 15. 
diſcharged; this is a Condition precedent, ſo that the Executor cannot have 8 
the Reſidue of the Eſtate before the Debts and Legacies are diſcharged. 335. = 

But if a Man deviſes a Term to A. and that it his Wife ſuffers the Cro. Eli 
Deviſee to enjoy it for three Years, that ſhe ſhall have all his Goods as * mol 
Executrix; but if ſhe diſturbs A. then he makes B. Executor, and dies, his ning: and 
Wife is Executrix preſently; for though in Grants the Eſtate ſhall not veſt Gore, adjudg- 
till the Condition precedent is performed, yet it is otherwiſe in a Will, on BYE. CR 
which muſt be guided by the Intent of the Parties; and this ſhall not be / 46 — 
conſtrued as a Condition precedent, but only as a Condition to abridge the firſt inclined 
Power of being Executrix, if ſhe perform it not. — | Cont, 


| Leon. 229. 
S. C. adjudged per rotam Curiam, Anderſon changing his Opinion, Winch 115, 116. S. C. . 


If A. Tenant for Life, and R. in Reverſion in Fee, covenant to levy Rol. Abr. 

a Fine, and that it ſhall be to the Uſe of A. and his Heirs, , R. does 115, 416. 
not pay 10 5. to 4. the tenth of September after; and if he does pay, os re : 
then to the Uſe of A. for Life, and after to the Uſe of R. in Fee; in - at 
this Caſe, this Word ½, &c. is a Condition ſubſequent, and not pre- Jones 389. 
cedent; ſo that A. hath an Eſtate in Fee till R. pays the 10s. becauſe Winch 103. 


there is a Day limited for the Payment of the 105. and the ſubſequent ** ©* 
| Words 


—— — 
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Words explain the [njens to he a ſubſequent Condition, . g it he 
Pays it, then a ſhall be to 4. for Life, and after to the Uſe of &. in 
* Page 406 1 d eus the Intent to be, chat 4. ſhall have an Eſtate in; Fee til 
the 10s. paid. | | | Lans 
A Co yholger in Horgugh Engliſþ ſurrenders to he Uſe of himſelf far 

. Life, 1 after to the Uſe of bis eldeſt Son and his Heirs, if he! lives to 
97 Twenty-one z provided and upon Condition, that if he gies before T wenty- 


firſt Words it ſeems to be a Condition precedent, yet apo all rhe Words 
I che eldeſt Son, to be 
defeated upon a Condition ſubſequent. 
Lit, \ 350. If 4. makes a Legſe for ve Years to B. upon Cangition, .qbat if B. 
Lit. ZLI9, «$0 


pays him 10. within two Years, that then he ſhall haye a FeesGimple j 
(a) But if 4. the Lands, and makes Livery and Seifin to B. (6) his {tte g 


- # - . i 
B. for five not to veſt in B. till the Condition performed, it would be difficult to de- 
Years, and . termine in whom the Freehold lay; for Conditions may be inſert 
after 4. by Deeds as are perfected privately, which might prove greatly prejydicial to 
Deed grants Str angers. ; : 
to B. that if 
he pays to A. 10l. during the Term, that then he ſhall have the Land to him and his Heirs ; this enures 


as an executory Grant, by increaſing the Eſtate, but the Fee-ſimple paſſes not before the Condition per- 
formed. Co. Lit. 217. b. 


ca Il. 215 But in Gate & d Ldits for Life, Gh fich x Cd n, the Enki 


b. paſſes not before the Condition performed, becayle the Livery may pre- 
ſently work upon the Freehold. ' $ | * . 


Co. Lit. 27. So if 2 Man grants an Advowſon, Sc. (which he in Grant) for Year, 


upon ſuch Condition, the Grantee ſhall haye no Fee till the Condition per- 
formed. | | * 
Co. Lit. 210. If 4. leaſes to B. for Years, upon Condition, chat if B. pays Money to 
b. A. or his Heirs at a Day, that B. ſhall have the Fee, ang before the Day A. 


is attainted of Treaſon and eres now though the Condition became 
impoſſible by the AR and Offence of A. yet B. ſhall not have a Fee, her 
caule a precedent Condition to increaſe an Eſtate muſt be performed; and 
(3) Butir bas () if it becomes impoſſible, no Eſtate ſhall ariſe, _ 
been ruled in | | 
Equity, where the Condition of a Bond was to ſettle certain Lands, in fach a Manor, by ſuch a Day, 
though the Obligor died before the Day, and ſo che Bond ſaved at Lay, and yet the Agreement ſhould be 
executed in Specie, and ſo decreed in Changery, between Het ham and Ryland, Eq. Abr. 18, | 


Vern. 79, Alſo in Equity, with reſpect to Conditions precedent and ſubſequent, the 
167. prevailing Diſtinction ſeems to be, to relieve againſt the Breach or Non- 
erformance, whether the Condition be precedent or ſubſequent, where a 
ompenſation can be made. | 2 1 
Chan. Ca. 89. As if A. conveys Lands to B. Sc. . Heirs upon Fruſt that if 
Wallis and C. the Son of A. within fix Months after the Death of 4. ſhauld ſecure to 
Crimes. Truſtees 300 J. for the younger Children of C. then after ſuch Securi 
Mog. 397: given, to convey to C. and * Heirs, and until the Time for giving bach 
eite. Security, in Truſt for the eldeſt Son of C. and in Default of ſuch Security 
to.convey to ſuch eldeſt Son and his Heirs, if C. dies before any ſuch Secu- 
rity given, yet this Condition, though precedent, being only in Nature of 
a Penalty, the Intent of the Truſt ſhall be regarded, which was to ſecyry 
5001. for the younger Children. We | 
The Teſtator deviſed his Eſtate ta the Defendants, in Truſt for the Uk 
and Benefit of the Plaintiff ; but declared his Will to be, that the Fl 
ſhould have no Benefit of the Deviſe, unleſs the Plaintiff's Father ſhould 
ſeitle on the Plainciff tvo full Thirds of the Eſtate ſettled on the F ather go | 
4 | <p 8 155 2 | his 


Conditions. | 


his Marriagez and in Default thereof, the Eftate to the Defendants 4 the 
Father made no Settlement on the Plaintiff, but deviſed all his Eſtate to p 407 
him for Life, but ſubject to the Payment of Debts; it was admitted, and age 

ſo adjudged by che Court, that this Eſtate was executed in the Plaintiff by —_—— 
the Statute of Uſes, CE that this is a Condition ſubſequent , => Baul. 
yet the Court declared, that though Conditions ſubſequent, which are to 2 Vern. 222. 
deveſt an Eſtate, need not be literally performed ; yet, even in fuch Caſe, S. C. cited, as 
if the Party cannqt be compenſated in Damages, it would be againſt Con- — go 
ſcience to relieve ;_ and therefore ordered the Maſter to examine the Value An Relief 
of the Eſtate deviſed, and the Amount of the Debts which that Eſtate was 3 Vern. 338. 
charged with, and to report to the Court, whether after Debts paid there 8. C. cited as 
would be two full Thirds of the Father's Eſtate, which was ſettled on him * +: ogg h 
in Marriage, left to the Plaintiff; and upon a Re-hearing, would not vary jt 1: pa 
the former Order, declaring that the Difference was, whether this Caſe lay gainſt. 

in Compenſation or not; and if a Compenſation was made, he would re- 

lieve againft the Breach of the Condition; but in Caſe (a) a ſufficient Com- (a) That in 


penſation was not made, he would then conſider farther of it. all Caſes of 

| | | Forfeitures 
and Breach es of a Condition, ſome Kind of a Compenſation may be made ; therefore this Rule is to be 
extended no farther than where Compenſations have been allowed, 'and not to the Forfeitures by a Te- 


nant for Life, making a Feoffment, levying à Fine, ſuffering a Recovery, wilful Forfeitures by Copy- 
holders, &c. Preced, Chay. 570. | 45 "7 FOE IN | 


PX 


— —_— 


If a Feme Covert, having Power by Will to deviſe Lands, deviſes 2 Vent. 35% 
them to her Executors, to pay 500 l. our of them to her Son, provided 22 704. 
that if the Father gives not a ſufficient Releaſe of certain Goods to her — . 
Executors, that then the Deviſe of the 500 /. ſhould be void, and go to Cane. 

the Executors, and after her Death a Releaſe is tendered to the Father, and 
he refuſes, yet upon making the Releaſe after, the Money ſhould be paid to 
the Son foe it was ſaid to be the ſtanding Rule of the Court, that a For- 
feirure ſhould not bind where a Thing may be done after, or a Compenſa- 
tion made for it ; as where the Condition is to pay Money, &c. and though 
it is generally binding, where there is a Deviſe over, yet here, it being to 
go to the Executors, it is no more than the Law imphes. - 

If a Man deviſes Lands to J. S. upon Condition to pay 20000 l. to his Salk. 156 pl. 
Heir at Law, viz. 1000/. per Ann. for the firſt ſixteen Years, and 2000 J. 7* 3 
per Ann. after, till the whole ſhould be paid, and the Heir enters for the 5,4. 
Non- payment of one of the 1000 J per Ann. J. F. ſhall be relieved upon 2 Vera. 594+ 
Payment of the 1000 f. together with the Intereſt, from the Time it be- 8. C. 
came payable, without any Deduction for Taxes; the Court declaring, that 
where-ever they can give Satisfaction or Compenſation for the Breach of a 
Condition, they can relieve. * TIE | 

If one having three Daughters, deviſes Lands to the eldeſt, upon Condi- 2 Vern. 222, 
tion that ſhe, within fix Months after his Death, pay certain Sums of Money Hoodman and 
to her two other Siſters ; and if ſhe failed, then he deyiſed the Land to his e. 
ſecond Daughter, on the like Condition, &c. the Court may inlarge the 
Time for Payment, tho* the Lands are deviſed over ; and in all Caſes 
that lie in Compenſation, the Court may diſpenſe with the Time, though 
even in Caſe of Condition 2dent.. FTT 2 | 

So where one deviſed Lands to J. S. his Kinſman, paying 1000 J. a-piece 2 Vern. 366. 
to his two Daughters, who were his Heirs at Law, and F. S. made Default, Barnardiſtes 
and the Daughters recovered in Ejectment, yet J. S. was relieved, on Pay- mf. 
ment of Principal, Intereſt and Colts, though it was in ſiſted, that this was | 
a Condition | ESE ahh and to the Diſinheriſon of the Heir at Law, and in | 

Favour of (5) a voluntary Deviſee. "* ; 2 _—_ (4)FideVern, 


: . | _ 456, where 
it was given as one Reaſon, why the Court refuſed to relieve, that the Party, who had is performed 
the Condition, was a voluntary Deviſee, . HRS A be | | 
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T | Conditions. 
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page 408 A Man having two Daughters, deviſed to each of them 20000 l. payable 
Skin. 285, at the Age of Twenty-five Years ; but if they, or either of them, married 
The Earl of before the Age of Sixteen; or if the Marriage were without the Conſent of 
Saliſbury and their Mother and Truſtees, then they ſhould looſe 10007. of the Portion, 
pune þ — : which ſhould go to his other Children; one of them married before the 
W. & M. by Age of Sixteen, but with the Conſent of all the Parties; and it was held, 


the Lords that the Time, being only a Circumſtance, might be diſpenſed with. 
Commiſſion - | 

ers. 2 Vern, 223. S. C. where it is ſaid that the Father treated with the Lerd Saliſßfury about the Mar- 
riage,, though he died before it was had, and there decreed that both Parts of the Condition need not 
have been /performed, the Father by ſuch Treaty having himſelf diſpenſed with it. But in 2 Vent. 
365. S. C. which came on Paſch, 36 Ca. 2. it is ſaid that my Lord Keeper was of Opinion that both 
Parts ought to be obſerved, g 10 2! 8 | | 
3 Chan, Ca A. deviſed his Lands to Truſtees for three Years, and if within the three 
129. Bertiz Years there happened a Marriage between G. who was a diſtant Relation, 
and Lord and of the ſame Blood with the Teſtator, and . his Niece, and Heir at 
Faulkland. Law, then to V. for Life, Remainder to her firft Son, Sc. in Tail Male, 
_ 51% by G. to be begotten; but if the Marriage ſhould not take Effect within 
Pr: the three Years, or if the Marriage ſhould be before the Years of Conſent, 
ſaid, that the and not ratified when of competent Age, then to F. in Tail, who was like- 
Decree was wiſe a remote Relation of the Feſtator, but not of the ſame Blood; the 
4 —— Marriage between G. and V. did not take Effect, though ſeveral Propoſals 
of Lords, were within the Time made by her Friends to his Guardians, but not ac- 
2 Vern. 433. cepted by them; and though ſhe herſelf had pre ſſed the Match as far as 
S. C. where the Modeſty of her Sex would permit. She afterwards married the Plaintiff, 
it is (aid that and by her Bill prayed the Benefit of the Deviſe; the Condition being an- 
pan ſwered by her, to what ſhe was capable of doing. having married a Perſon, 
there by com- às Was urged, equal in Circumſtances, Cc. to G. but her Bill was diſmiſſed 


promiſe. Vide by the Advice of Holt and Treby Ch. Juſtices. 
Title Mar- | TY | i | | 
riage, what Conditions relating thereto ſhall be void ; and Vern. 20, 83, 223, 354, 412. 2 Vern. 223, 
293, 333» 357, 452, 572, 573, 580, 721. Prec. Chan. 227, 348, 562. 12 Mod. 182. Gilb. Eq. Rep. 
26, 27. Will, Rep. 284. pl. 67. 2 Will. Rep. (626.) (628.) 3 Will. Rep. 65. pl. 16. Comyns 
726. pl. 281, &. Caſes Temp. Talb. 214, &. 


1 — 


(K) Of votd Conditions, being againſt Law. 
2 H. 4 mene 8 


Co. 1. F a Feoffment be made, on Condition to do a Thing that is malum in 2 


b. as to kill or rob J. S. the Eſtate of the Feoffee is abſolute, and a Bond 
Kol Abr. made on ſuch Condition is void; for the Eſtate ſettled in the Feoffee ſhall 
5 not be defeated, nor ſhall a Bond be forfeited for the Forbearance of ſuch 
(a) 2 Vent. an Action; and (a) an Obligee is puniſhable for taking ſuch a Bond to do 
109. a Thing againſt Law. | | | 
Rol. Abr. If a Parſon, on his being preſented to a Living, gives a Bond, condi- 
47. tioned to reſign, ſuch: Condition may be lawful, and not againſt 31 Elz. 


2 5 cap. 6. ot Simony z as (5) if the Condition be to reſtrain the Incumbent 
» / <*® * 0 


Cro. Car, from Non-reſidence, a vicious Life, or that he ſhall refign when the Pa- 
180. - tron's Son, Kinſman or Friend, become qualified to take the Living. 
Lit. Rep.135. N | 04 . | | 2 
Hutton 111. Jones 220. 2 Keb. 445. Sid. 389. Raym. 175. Comp. Incumb. 40, 41. (b) So 
a Bond conditioned for the Payment of Money to the Son of the laſt Incumbent, ſo long as he ſhould 
continue a Student in Cambridge unpreferred, &c.'is good. Noy 142,— —-So where a Patron took 
Bond of his Preſentee, to pay 5 J. Yearly to the Wife and Children of 2 lat Incumbent. Earl of Su/- 
ſex's Caſe cited by Feſer Fudge. Noy 142. But Comp. Incumb. 39. Theſe charitable Reſolu- 
tions, if any ſuch there were, do not ſeem to be Law. [| FB, | | * 


| We ſhoule conceive, if ſuch Bonds were to be given, by Agreement between the Patron and Parſon, 
before Preſentation, they would be void in Law. Aliter, if voluntarily given after Preſentation, Inſti- 
tution and Induction. | _— 


Conditions. 


— 


* But if the Condition be for a Leaſe of the Glebe or Tithes, or a Sum of * Page 409 
Money, this is clearly Simony within the Statute; and therefore the Con- 
dition void, being againſt Law, Nis the Au- 
thorities / 
pra, and Comp. Incumb. 39, 40. Comb. 394. — That the Condition myſt be averred to have been en- 
tered into fora ſimoniacal Purpoſe, Vide Cro, Jac. 274. Hutt. 110. Moor 64.— And where a ſpecial 


Averment may be, that an Obligation was made for a Matter againſt Law. Leon 73, 203. Godb. 29. 
Moor 158. | 


Alſo in Equity it has been ruled, that where a Bond of Reſignation is 2 Chan. Ca. 
general, as to reſign upon Requeſt, ſome ſpecial Reaſon muſt be ſhe wn to . 171 
require a 11 for though ſuch Bonds may in Strictneſs of Law ii. 
be good, yet if they are made an ill Uſe of, as by extorting Money from Eq. Abr. 86, 
the Incumbent, Ec. (a) Equity will grant a perpetual Injunction againſt 87. 
them. = © - (a) That the 


. Ordinary may 
refuſe to accept of a Reſignation made by the Reſtraint of ſuch Bonds. Comp. Incumb. 31. 


If the Sheriff of a County makes B. his Under-Sheriff, and takes a Bond Rol. Abr. 
or Covenant from him, that he will not ſerve Executions above 20. with- 47: 1 
out his ſpecial Warrant, this is a void Covenant, becauſe it is againſt Law Hob. 12, 
and Juſtice, inaſmuch as when he is made Under-Sherift, he is liable by the Moor g2 6 
Law to execute all Proceſs, as well as the Sheriff is. " plfiric-. 
- Godb. Y 
Brownl. 65. 8. C. in which laſt Book it is ſaid to be otherwiſe, where he voluntarily . 22 
wide Title Sheriff. and 2 Brown). 282. * — 


z - * 
. . f 7 


Sed gu. If even this is Law ? 


— 


fy 


But if an Under-Sheriff covenants with the High-Sheriff co diſcharge and Hob. 12, ;. 
ſave him harmleſs from all Eſcapes of Priſoners arreſted by the Under- Moor 856. 
Sheriff, or any by him appointed, this is a good Covenant; for ſince the Pl. 1175. 
High-Sheriff transfers his Authority, it is but reaſonable he ſhould take —. 2 
Security for the faithful Execution of it; and there is nothing intended * fr. 


reſolved. per 
againſt Law, but rather to prevent than connive at Eſcapes. Cariam. 


If the Condition of an Obligation be, that if the Son of the Obligor, ys, — a 


before a certain Time, do as Apprentice, Servant or Maſter, or otherwiſe, %, why. 
uſe the Trade of an Haberdaſher within the County of K. then if the — ad- 
Obligor do, upon Requeſt, pay 10/7. to the Obligee, the Bond ſhall be judged, 
void; this Condition is againſt Law, for a Man (Y) ought not to be re- Owen 143. 
ſtrained (c) from his Trade and Livelihood ; and if he might be reitrained jw 8 


for a certain Time or (d) Place, he might be reſtrained for longer Time — _ 


Anderſon, 
or more Places. | that he might 


as well bind 
himſelf that he would not go to Church. Noy 98. S. C. cited. Moor 115. pl. 259. S. P. adjudged 242. 
Pl. 379. S. P. adjudged, 2 Leon, 210. 8. P. adjudged. 3 Leon. 217. S. P. adjudged. March 191. S. P. 
3 Lev. 241. 2 Show. 345. S. P. adjudged, cent. in B. where the Condition was, that ſhe ſhould not uſe 
the Trade of a Taylor in Exeter; but after, upon a Writ of Error, in Cam. Scacc. reverſed by the unani- 
mous Conſent of all the Juſtices ; becauſe this being a penal Obligation to prevent the Exerciſe of a "Trade, 
though in a particular Place only, it is void ; otherwiſe of an A/ump/it, in which Damages only are to be 
recovered, (5) For this wide 11 Co. 53. b. Dan. 42. and Title Trade. (c) But where a Man may, 
upon a Conſideration, be reſtrained by Covenant or 4/umpfit, becauſe all being to be recovered in Da- 
mages, the Jury may aſſeſs them, with regard to the Conſideration. ide 3 Lev. 242,————But /ecus 
of a Bond, Covenant or 4ſump/it to pay Money, if he trades, Wc. becauſe then the whole Sum muit be 
recovered, be the Damage or Conlideration never ſo ſmall. 3 Lev. 242. and wide Allen 67,7 March 


193- 4 (4) That a Man may reſtrain himſelf by Bond, from trading in a particular Shop or Street. 
omb. 122. | | | | 
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Conditions. 


Show.:. So if the Condition of ,a Bond is, that the Obligor ſhall not buy any 
Comb. 121. Sheeps-Trotters of any Perſon of whom the Obligee had or ſhould buy, 
Toren and this is void, being a Reſtraint of Trade, and tending to a Monopoly, 


n 


1 


Harvey ad- 
judged. Holt 674. 


Cro, Elizz> Tf the Condition of an Obligation be, that the Obligor ſhall be always 
Db * ready to give Evidence, and to teſtify the Truth in any of the King's Courts, 
— in all Things which ſhall be demanded of him, Sc. and that he ſhall not 
ed upon De- hurt, endanger or moleſt the Obligee in his Lands or Goods, ratione alirujus 
murrer, with- rei, this is a Good Condition, and not againſt Law; for as to the firſt Par 
out Argu- if he had not been obliged thereto, he had been compellable by Law; and 
der by the laſt Part it ſhall be intended that he ſhall not hurt, &c. tontioufly, 
* Page410 2 not to reſtrain him from purſuing the Obligee for Felony, or other juſt 
auſe. | | | 

Vent. 1% If A. is impriſoned for Felony, and B. bound by Recognizance to proſe- 
Maſon and cute, if B. after gives Bond to C. conditioned that B. will not give Evi- 
Fo ad. dence againſt A. the Condition is againſt Law, and the Bond void. 

udged u 

the Rol — ; and the Court recommended it to Serjeant Pawlert, who was a Judge in Wales, where the 
Plaintiff lived, to have him proſecuted for taking ſuch Bond. | 


188.4. 28, Condition to do a Thing which will be Maistehance, is void! as 
Rol. Abr. to fave harmleſs from ſuch an Appeal of Robbery, as B. hath againſt 


17. 1 
arter 229. him. 


Allenbo. S. P. 
1 Leaſe for Life, upon Condition, that if the Leſſee marries without Li- 
Wel- abr. cence, he ſhall re-enter, is (a) good Condition. 


8 * is a Condition to renounce an Adminiſtration. 15 E. 4. 30. Rol. Abr. 417. 


If the Condition of an Obligation be, not to ſell the Apparel of the Wife 
w_ 4 this is good; though it was obsected it was againſt Law, becauſe againſt 4 
Coke. Liberty of the Baron. | | 
Rol. Rep. So if a Man gives Bond to a Stranger, conditioned for the Payment of 
334. (5) 20 l. yearly to his Wife, this is good. 


Co. Lit. 206. 


() But if the Condition be to enfeoff his Wife, it is void, becauſe againſt a Maxim in Law, and yet the 
Bond is good, Co, Lit. 206. b. i 


(.) Of repugnant Conditions. 


Condition upon a (e) Feoffment in Fee not to (4) alien, is void, be- 
cauſe it is repugnant to the Eſtate. | 


Co. Lit. 223. 
10 Co. 38. b. 
(e) So on a 


Grant or Deviſe. Co. Lit. 223,——But he may be reſtrained for a particular Time, or from alienating 


to a particular Perſon, 2 Leon. 82. 3 Leon. 182. | (4) So a Condition that the Wife ſhall not be 
endowed, or the Huſband be Tenant by the Courteſy is good, 22 E. 3. 19. b. Rol. Abr. 416. 6 Co. 


41. S. P. | 
Dav. 34. So of a Condition, upon a Feoffment in Fee, that his Daughters ſhall not 
Rol. Abr. inherit; for this is repugnant to the Eſtate, and an Attempt to eſtabliſh a 
416% different Kind of Inheritance than is allowed of by Law. 


4 But 


— — 
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But a Gift in Tail, on Condition that the Donee ſhall not diſcontinue or, 5 
alien in Fee-tail, or for (e) Life, is. good; for theſe are tortious Acts, 1 ft. —＋ 9. 
which may well be reſtrained by Condition, | Co. 1 


i | Moor 39. pl. 
126. Vent. $22. Cro. Eliz, 30. Leon. 292, (e) Either for the Life of another or his I ; 


for though an Eſtate for his own Life be Law, yet the Condition 'is owe" pity > i > wen 
the Bene. Co. Lit. 223. * | good, everſion is in 


But (/) a Liberty inſeparable from the Eſtate cannot be reſtrained (/)Hob. 1 70, 
by Proviſo. Hence it is, that an Eſtate-tail hath (g) five eſſential In- % +5 which 
cidents, none of which can be taken away by any Condition. 1ſt, To . N 0. Lit, 
be diſpuniſnable of Waſte. 2dly, That the Wife ſhall be endowed. 
zdly, That the Huſband ſhall be Tenant by the Curteſy, athly, That 
7 Tenant in Tail (9) may ſuffer a common Recovery. Sthly, That col- Page 411 
lateral Warranty, (whether wich or without Aſſets, if made before 4 Ann. 


cap. 16.) or lineal with Aſſets, may bar it. 4 48. 

| 99 | 9 Co. 128, b, 
Moor 601, 633. 1 Co. 14. a. 85. a. 10 Co. 38. b. Cro, Jac, 697. Jones 58. Vent. 322, 
(5) And according to 10 Co. 38. b. Rol. Abr. 418, cannot be reſtrained from making a Leaſe, within 
32 H. 8. c. 28, or levying « Fine, within 4 H. 7. c. 24. But Co. Lit. 223 b. cont. For the Power of 


making Lea ſus is not incident to his Eſtate, but given to him collaterally by the Statute, 


A. made a Settlement of his Lands on his Son in Tail, but took a Bond 2 Vern, 233, 
from him not to dock the Entail ; on a Bill to be relieved, it was ruled in T and 
Equity, that the Bond was good, and the Bill diſmiſſed with Coſts, thougRg 
the Alienation was made by the Iffue for if the Son had not agreed to give 
the Bond, the Father might haye made him only Tenant for Life. 

But where A. y=_ Lands to B. in Tail, Remainder to C. his Brother in 


| ' Moor 8: 
like Manner, and made them enter into Recognizances to each other not * 


810. Pool” 
to alien z and it was decreed in Chancery, that theſe Recognizances ſhould Caſe adjudg- 
be delivered up and cancelled, as creating a Perpetuity. al, by the | 


So where 4. ſettled his Land upon his Daughter in Tail, and took a any Juſt. 
Bond from her not to commit Waſte, the Daughter levied a Fine, and 4 joy 


Terwis a 


commune Waſte, and the Bond being put in Suit, Equity relieved Praten. 
againſt it. NESS 
* Gift in Tail, upon Condition that the Donee may alien for the Profit 46 E. 3. 4. b. 
of the Iſſue, is a good Condition. - 


„Lit. 22 
* int 


If a Feoffment be made upon Condition that the Feoffee ſhall not alien Co- Lit. 22g. 


in Martmain, this is a good Condition, (i) becauſe ſuch Alienation is pro- b. ol 
| hibited by Law, and regularly () what is prohibited by Law, may be (i) Soif a 


prohibited by Condition, N bo 


upon Condition that they ſhall not alien, this is good to reſtrain any Alienation by Deed, becauſe ſuch 
Alienation is tortious and voidadle ; but to reſtrain their Alienation by Fine, is repugnant and void, 


Co. Lit. 224. a. (Et) As the Alienation of an Tufant, or of a Biſhop without his Chapter, Co. 
Lit. 224. a. 


(1) If A, hath Iſſue two Sons B. and C. and (m) covenants to ſtand 


ſciſcd to the Uſe of himſelf for Life, Remainder to B. in Tail, Remainder Lr 
adjudged, though B. had no Iſſue at the Time of the Breach of the Condition. Moor 601. pl. 
31. 8. C. 1 And. 134. 8. © adjedyed; (1) Sir Anthony Mildmay's Caſe, S. P. 
6 Co, 40. adjudged, Moor 632. pl. 868. the Court divided, Hob. 170. cited Cholmley and Humble, 
S. P. Cro. Eliz. 379. adjudged. Moor 592. pl. 799. adjudged. And, 346. adjudged. 1 Co. 86. a. 
cited. (] So in Caſe of a Deviſe, Germin and Aſicot, Moor 364. pl. 495. adjudged, and agreed by all 
the Judges of Exglaud, that the Proviſo was repugnant. And, 186. debated, but no Judgment. 2 And, 
7 adjudged by all the Juſtices. 4 Leon. 83. adjudged cont, But 1 Co. 85. cited to have been ad- 
Judged, as in Moor and And. & wide Cro. Jac. 696. Jones 58, Godb. 102. Moor 543 pl. 724. and 
Vide Poph. 97. Brownl. 45. Godb. 351. 2 Rol. Rep. 467, 477. 484. 
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a+. 2 the Condition of a Bond is, that the Obligor ſhall not buy any 
Comb. 121. Sheeps-Trotters of any Perſon of whom the Obligee had or ſhould buy, 
7romp/on and this is void, being a Reſtraint of Trade, and tending to à Monopoly, 


Harvey ad- 
judged. Holt 674. 


Cro, Eliz. If the Condition of an Obligation be, that the Obligor ſhall be always 
Db * ready to give Evidence, and to teſtify the Truth in any of the King's Courts, 
— in all Things which ſhall be demanded of him, Sc. and that he ſhall not 
ed upon De- hurt, endanger or moleſt the Obligee in his Lands or Goods, ratione alicijus 
murrer, with- rei, this is a Good Condition, and not againſt Law ; for as to the firſt Part, 
out Argu- if he had not been obliged thereto, he had been compellable by Law; and 
* by the laſt Part it ſhall be intended that he ſhall not hurt, c. tortioufly, 
Page 410 2 * to reſtrain him from purſuing the Obligee for Felony, or other juſt 

auſe. 
Vent. 10% If A. is impriſoned for Felony, and B. bound by Recognizance to proſe. | 
Maſen and Cute, if B. after gives Bond to C. conditioned that B. will not give Evi- 


Watkin, ad- dence againſt A. the Condition is againſt Law, and the Bond void. 
judged upon | 

the firſt Opening; and the Court recommended it to Serjeant Panlet, who was a Judge in Malis, where the 
Plaintiff lived, to have him proſecuted for taking ſuch Bond. 


18E. 4.28, Condition to do a Thing which will be Maintenance, ie void; as 
Rol. Abr. to fave harmleſs from ſuch an Appeal of Robbery, as B. hath againſt 


17. him. | 
arter 229. : a 
Allen60. S. P. 
— Leaſe for Life, upon Condition, that if the Leſſee marries without Li- 


011. Abr. cence, he ſhall re- enter, is (a) good Condition. 


8 *. is a Condition to renounce an Adminiſtration. 15 E. 4. 30. Rol. Abr. 417. 


Rol. Rep. If the Condition of an Obligation be, not to ſell the Apparel of the Wife, 
334. per this is good; though it was objected it was againſt Law, becauſe againſt the 
Coke. Liberty of the Baron. 

Rol. Rep. So if a Man gives Bond to a Stranger, conditioned for the Payment of 
234. (b) 201. yearly to his Wife, this is good. 


Co. Lit. 206. dee © a NS : : 
(5) But if the Condition be to enfeoff his Wife, it is void, becauſe againft a Maxim in Law, and yet the 


Bond is good. Co. Lit. 206. b. 


(J) Ok repugnant Conditions. 


. x 


Co. Lit. 223 Condition upon a (e) Feoffment in Fee not to (d) alien, is void, be- 
10 Co. 38. b. cauſe it is repugnant to the Eſtate. | 
(e) So on a 


Grant or Deviſe. Co. Lit. 223.— But he may be reſtrained for a particular Time, or from atienati 
to a particular Perſon, 2 Leon. 82. 3 Leon. 182. (4) 80 a Condition that the Wife ſhall not be 
endowed, or the Huſband be Tenant by the Courteſy is good, 22 E. 3. 19. b. Rol. Abr. 418. 6 Co. 


41. S. P. 


Dav. 34. So of a Condition, upon a Feoffment in Fee, that his Daughters ſhall not 
Rol. Abr. inherit; for this is repugnant to the Eſtate, and an Attempt to eſtabliſh a 
. different Kind of Inheritance than is allowed of by Law. 


4 But 


we 10 Co, 39. 

Lit. Sect. 362. 
— Lit. 223, 
| 1 
126. Vent, 322. Cro. Ella. 38. Leon, 292. (J Either for the Life of another or his own Like ; 


for though an Eſtate for his own Life be Law, yet the Condition is good, becauſe the Reverſion is in 
the Donor. Cor Lit. 223, 5 | 


But (F) a Liberty inſeparable from the Eſtate cannot be reſtrained (/)Hob. 170, 
by Proviſo. Hence it is, that an Eſtate-tail hath (g) five eſſential In- & For which 
cidents, none of which can be taken away by any Condition. iſt, To 2,7 C. Lit, 
be diſpuniſbabie of Waſte. 2dly, That the Wife ſhall be endowed, **© 
2dly,; That the Huſband ſhall be Tenant by the Curteſy, qrhly, That 
® Tenant in Tail (9) may ſuffer a common Recovery. Sthly, That col- * Page 411 
lateral Warranty, (whether wich or without Aſſets, if made before 4 Ann. 6 Co 
cap. 16.) or lineal with Aſſets, may bar it. \ Co. 48. 


| Co. 128, b. 
Moor 6>1, 633. 1 Co. 14. a. 85. a. 10 Co. 38. b. Cro, Jac, 69% Jones 58. 9 Co. 128. b 


Vent, 322, 
(5) And according to 10 Co. 38, b. Rol. Abr. 418. cannot be reſtrained from making a Leaſe, N 


32 H. 8. c. 28, or levying a Fine, within 4 H. 7. c. 24. But Co. Lit. 22g b. cont. For the Power of 
king Leaſes is not incident to his Eſtate, but given to him collaterally by the Statute, 


A. made a Settlement of his Lands on his Son in Tail, but took a Bond 2 Vern, 233, 
from him not to dock the Entail; on a Bill to be relieved, it was ruled in Tn and 
Equity, that the Bond was good, and the Bill diſmiſſed with Coſts, though Freeman. 
the Alienation was made by the Iſſue; for it the Son had not agreed to give 
the Bond, the Father might haye made him only Tenant for Life. 

But where A. | gas Lands to B. in Tail, Remainder to C. his Brother in Moor 8, 
like Manner, and made them enter into Recognizances to each other not 810. Poste 
to alien; and it was decreed in Chancery, that theſe Recognizances ſhould Caſe adjudg. 
be delivered up and cancelled, as creating a Perpetuity. ah by the | 
| avice 

So where 4. ſettled his Land upon his Daughter in Tail, and took a Coke Ch. Juſt. 
Bond from her not to commit Waſte, the Daughter levied a Fine, and n, 351- 
committed Waſte, and the Bond being put in Suit, 


. Equity relieved — 
againſt it. 


A Gift in Tail, upon Condition that the Donee may alien for the Profit 46 E. 3. 4. b. 
of the Iſſue, is a good Condition. 


Lit. 224. 


If a F eoffment be made upon Condition that the Feoffee ſhall not alien Co- Lit. 22 3. 
in Martmain, this is a good Condition, (i) becauſe ſuch Alienation is 1 
hidbited by Law, and regularly (&) what is prohibited by Law, may be 6% So if : 


prohibited by Condition, made to Ba- 
ron andFeme, 


upon Condition that they ſhall not alien, this is good to reſtrain any Alienation by Deed, 
Alienation is tortious and voidable ; but to reſtrain their Alienation by Fine, is rep 


Co. Lit. 224. a, () As the Alienation of an Tufant, or of 
Lit. 224. 2. . 


becauſe ſuch 


repugnant and void 
a Biſhop without his Chapter, Co. 


(1) If A, hath Iſſue two Sons B. and C. and () covenants to ſtand | 
ſeiſcd to the Uſe of himſelf for Life, Remainder to B. in Tail, Remainder !. Co. 8 4, 


| Corbet's Caſe 
adjudged, though B. had no Iſſue at the Time of the Breach of the Condition. Moor 601. pl. 
$31. 8. C. 2 And. 134. 8. C adjudged; (1) Sir Anthony Milamay's Caſe, S. P. 
6 Co, 40. adjudged, Moor 632. pl. 868. the Court divided, Hob. 170. cited Chelnley and Humble, 
S. P. Cro, Eliz. 379. adjudged. Moor 592. pl. 799. adjudged. And, 346. adjudged. 1 Co. 86. a. 
cited. (m) So in Caſe of a Deviſe, Germin and Aftcot, Moor 364. pl. 495. adjudged, and agreed by all 
the Judges of England, that the Proviſo was repugnant. And. 186, debated, but no Judgment. 2 And, 
7 adjodged by all the Juſtices. 4 Leon. 83. adjudged cont, But 1 Co. 8;.-cited to have been ad- 
Judged, as in Moor and And. & wide Cro. Jac. 696. Jones 58, Godb. 102. Moor 543 pl. 724. and 
Vids Poph. gy. Brownl. 45. Godb. 351. 2 Rol. Rep. 467, 477, 484. 
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| Conditions. 


to C. in Tail, Fc. provided that if B. Oc. or any of the Heirs Male of 
his Body ſhall alien, c. the Uſes io him limited ſhall ceaſe only in 
of him, as if dead, &c. this Proviſo is repugnant, impoſſible, and againſt 
Law; for the Eſtate of the Tenant in Tail does not ceaſe by his Death, but 
by his Death without Iſſue. | 
116.43. b. If 2 Man makes a Feoffment in Fee, provided that the Feoffor ſhall 
e 1:43: 6. have the Profits, this Condition is void, (f) becauſe it is repugnant to the 


S. P. vide Grant. 


Cro. Eliz. | 
35, 107. {f) So if there be a Leaſe to three during their Lives, provided that one ſhall not take the 


Profits during the Life of the other two. 2 Leon, 132. adjudged, vide Hob. 170. Bulſt. 42. 


If a Man grants a Rent - charge out of the Manor of D. (in which che 
* Page 412 Grantor hath nothing) with a Proviſo that it ſhall not charge his Perſon 79 
. though the Repugnancy does not appear in the Deed, yet the Prouiſo is 
Co. Lit. 146. nr 
a. void, elſe it would take away the whole Effect of the Grant. 
So if he . 
4 ; Bu out of Land to which he hath Title, without a Clauſe of Diftreſs, provided that it ſhall 
not charge his Perſon, this is void and repugnant, if he gives noi Seiſin upon the Grant. 6 Co. 5 8. b. 


Co. Lit. 146. If a Man grants a Rent-charge out of Land to another for Life, pro- 

2. vided it ſnall not charge the Land, though the Grantee might notwith- 
ſtanding charge his Perſon, yet the Proviſo is repugnant, becauſe the Land 
is expreſly charged. N | 

Co. Lit, 146. If a Man grants a Rent-charge out of Land to another for Life, pro- 

b. vided it ſhall not charge his Perſon, and the Grantee dies, his Executors 

6 Co. 41. b. may bring Debt for the Arrears; (5) for they cannot diſtrain, becauſe the 

0 This muſt Eſtate in the Rent is determined, and the Proviſo cannot leave the Execu- 

bo underſtood tors without Remedy. 

a Caſe put at 


Common Law, for the Executors of ſuch Tenant for Life may at this Day diſtrain, per 32 H. 8. c. 37. 


Co. Lit. 378. If a Man makes a Leaſe for Years, upon Condition, that if the Leſſor 

* 84. Brants over his Reverſion, the Leſſee ſhall have a Fee, if the Leſſor grants 
Jones 59. bis Reverſion by Fine, the Leſſee ſhall not have a Fee; for when the Fine 
vide Moor transfers the Fee to the Conuzee, it would be abſurd and againſt Reaſon, 
450. that the ſame Fine ſhould work an Eſtate in the Leſſee. | 
Lev. 77. If an Obligation is conditioned for the Payment of 7. by 25. per Week 
Vernon *. till 71. is paid, and that if he fails of Payment of the 25. at any of the 
2 Days on which it ought to be paid, that the Obligation ſhall be void, or 
"arter to the elſe remain in Force; this Condition ſhall be taken diſtributively reddendo 
Defendant's ſingula ſingulis, viz. that if he pays the 7/. the Obligation ſhall be void, 
Pl-a, that he but that if he fails in Payment of the 25. at any of the Days, it ſhall be 
wy n bal in full Force; for the Obligation ſhall not be taken to be of no Effect, if 


of the Days. by any Means it may be made good. | | 


Raym. 68. ä | 
8. 8 adjudged, becauſe the Condition is ſenſeleſs, and therefore the Obligation is ſingle. Sid. 105+ 


8. C. adjudged, and that the Obligation was fingle, and the Condttion repugnant and void. 


Jones 180. If the Condition of an Obligation be, That if the Obligor ſtall die with- 
Eaton and out Iſue, that then if be by his laſt Will, or otherwiſe in bis Life-time, ſhall 
Butler, ad- [awfully aſſure and convey certain Lands to the Obligee and his Heirs, that then 
judged per e- fh Obligation fhall be void, &c. This Condition is not repugnant, but ſhall 


tam Curiam, 


. conſtrued according to the Intention of the Parties, to be collected out 


ridge. of the Words of the Condition “. | 
Palm. 553. 
8. e. dee alſo ante 398 ©. 


(M) Df 


_ —_— i 8 * or WY 1 


Conditions. 


(M) Of impoſlible Conditions. 


Ir the Condition of a Bond be impoſſible at the Time of the Making Co. Lit. 206. 


thereof, as for the Obligor to go to Rome the next Day, the Bond is 7 2 9 
ſingle, for it is the ſame as it there were no Condition at all; and a Feoff- | r 4 
ment on Condition that the Feoffee go to Rome on a Day, is abſolute, Bro. 55. 
for the Condition is repugnant to the Feoffment; but (a) if an Eſtate be e 
* to ariſe, or a Duty to commence on a precedent Condition that is im- Page 413 
poſſible, they can never have Effect. 4 | Win 
| 1 Man leaſes 
for Life upon Condition, that if he goes from the Church of Sr. Peter in Weftminfler, to the Church of $7. 


Peter in Rome, within three Hours, to have a Fee, which is impoſſible; yet becauſe it is precedent no 


Fee can accrue. Co. Lit. 206, Rol. Abr. 420. 


If a Woman makes a Feoffment to a Man that is married to another, Bro. Tit. 
upon Condition that he ſhall marry her, this is a good Condition, for his 3 
Wife may die, and then he may marry her. But 9s ws 

If the Condition of an Obligation be, That the Obligor ſhall aſſign to g Sg 
the Obligee a Commiſſion of Bankrupts, this is an impoſſible Condition, ,, * 
and therefore void, and the Obligation ſingle, for it is impoſſible to aſhign © 
the Commiſſion. 

If the Condition be quod debet pluere cras, this is a good Condition; for 22 E. 4. 26. 
though the Obligor is not certain thereof, yet if he will take this upon Rol. Abr. 
himſelf, and run the Hazard, he may at his Peril, for this is not impoſfible 9. 
of itſelf. | | | 

So for the ſame Reaſon, if the Condition be, That the Pope ſhall be at 2 * 2 b 


Weſtminſter To-morrow, this is a good Condition. | 420, 
If the Condition of an Obligation be to ſuſtain and maintain an Houſe in _ = 
ſufficient Repair, and ſo to leave it at the End of the Term; if at the e * 
bus . . very ad- 
me of the Entry into the Bond the Timber was ſo rotten that it was im- judged, 
poſſible to ſuſtain and maintain it in Repair, yet the Obligation is good. 2 Leon. 189. 
| | | S. C adjudg- 
ed, becauſe tried by his own AR, but the Law never binds Men to Impoſſibilities. 


— A — 


— 


(N) Of the Etfect of a void, illegal oz impoſſible 
Condition, | 


F a Feoffment be made, on Condition that the Feoffee ſhall (5) go to PT 
Rome on a Day, the Eſtate of the Feoffee is abſolute, and the Condi- þ\Where the 

tion void and repugnant. | | Condition 
muſt be performed as near the Intent of the Parties as may be. Co. Lit. 219. 


So if the Condition of a Feoffment, &c. be poſſible at the making Co. Lit. 206. 
thereof, and afterwards becomes impoſſible by the Act of God, yet the “. 
Eſtate of the Feoffee ſhall remain. port 

As if the Condition of a Feoffment, &c. be, that the Feoffor, Cc. ſhall co, Lit. 206. 
appear in ſuch a Court next Term, and the Feoffor dies before, the — a. 

8 1 | 3 O 
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Conditions 
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as * of the Feoffee, Ic. () is abſolute becauſe executed, and not to be redeemed 
That the back but by Matter ſubſequent, ® | | 


Feoffee be- 


fore ſuch a Day ſhall reinfeoff the Feoffor, and before the Day the Feoffee die, his Eſtate is abſolute, 
becauſe when the Condition becomes impoſſible by the AR of God, within the Time limited by the 
mutual Agreement of the Parties, the Feoffee is diſcharged ; but Quere of this Caſe, for by the expreſs 
Intent of the Feoffment, the Feoffee is but an Inſtrument to re-convey the Land of the Feaffar. | Fit 
Co. Lit. 219. a. 2 


t Vix. The Performance of the Condition. 


Co. Lit. 206. If the Condition of a Bond be impoſſible at the Time of the making 
thereof, as for the Obligor to go to Rome the next Day, the Bond is ſingle, 
for it is the ſame as it there were no Condition at all. ths + 

Co. Lit. 206. But if the Condition of a Bond, Recognizance, c. is poſſible at the 


a. making, but, before it can be performed, becomes impoſſible by the A& of 
(c) Where the (c) God, of the Law, or of the Obligee, Sc. the Obligation is ſaved... .. « 


Condition of 


a Bond was to ſettle certain Lands in ſuch a Manor by ſuch a Day, and the Obligor died before the Day; 
though the Bond was ſaved at Law, yet Chancery decreed an Execution in Specie, Eq. Abr. 18, 


. Ss & * "* 
x 


page 414 (O) Of the Beach of the Conditton: And 


herein, 
1. What ſhall be a Breach thereof, 


Hob. 24. F a Man makes a Deed of Feoffment of Lands in ſeveral Counties, upon 
| Condition the Feoffee ſhall reinfeoff him of all the Land within twenty 
t Yet ſee po Days after the Date, if Livery is made but of Part within the twenty Days, 
the next Caſe the Condition is not broken, though all is not conveyed within the twenty 
but one, Days, according to the Letter of the Condition, which is intire.“ 
Rol. Abr. If a Man leaſes an Houſe and Land, upon Condition that the Leſſee ſhall 
427. Curtis not Parcel out the Land, nor any Part thereof from the Houſe, and after 
and Marſh. the Leſſee leaſes the Houſe and Part of the Land to A. and after leafes the 
22 +2» 99. Reſidue of the Land to C. this is a Breach of the Condition; for by the 
* 425, Word Parcelling, is intended a Diviſion or Separation of the Land from the 


8. C. adjudg- Houſe; and if the firſt Grant be not a Forfeiture, the ſecond is. 
ed, That the 


firſt Grant was a Breach of the Condition, becauſe every Diviſion and Severance of the Houſe and Land 
is within the Words and Intent of the Condition. 


Rol. Abr. If a Leſſee of a Houſe covenants not to leaſe the Shop, Yard, or other 
447 ads Thing belonging to the Houſe, to one who ſells Coals, nor that he himſelf 
F will ſell Coals there, and after he leaſes all the Houſe to one who ſells Coals, 

he hath broken the Condition. | 
Moor 823. If a Man makes a Feoffment in Fee of Lands in five Counties, upon 
Condition to re- aſſure, if the Re- aſſurance is made of the Lands in four 
Counties, but nat in the fifth, the Condition is broken for the Lands in 

that County only. | x | 

Lit. Rep. 94, King Henry VIII. granted Lands to A. and his Heirs, provided that he 
105, 128. and they perpetuis futuris temporibus invenirent & ſuſtinerent duos Capellanos 
in Ecclefia parochiali de W. ad orandum pro anima H. 8. his Heirs and Suc- 
cellors, & ad celebranda divina ſervitia & curam animarum Parochiancrum, 
and A. conveyed the Lands to B. and his Heirs, who appointed two Chap- 
lains, one of which was not Reſident, but neglected his Duty; * is y 
reach, 


CE 


Conditiens. 
Breach, for the Eſtate was tied with the Condition, into whoſe Hands ſoever 
it came, and B. ought not only to have found Chaplains, but alſo to have 
taken Care that they had been ſuch as would have done their Duty. 

If two Men, upon Sale of their Wives Lands, covenant that they and : Jones 19g. 
their Wives have * Right to convey Lands, and to make further Aſ- N * 
ſurance; if one of the Women is under Age, this is a Breach, for ſhe hath = _ ad- 
not Power to convey the Eſtate according to the Covenant. Judged, 

If a Man leaſes for Life, upon Condition that the Leſſee ſhall not do Rol. Abr. 
any Waſte, and after the Leſſee ſuffers the Houſe to fall for want of 428. 
Covering and Reparation, which is not any Act of doing, but a Permiſ- 2 I®ft. 145. 
fon; yet it ſeems that the Condition is broken, for the Words are, 8. P. adj — 
Waſte, and ſuch Waſte is within the Statute of Gloucefter, which ſpeaks of ed. e 
doing Waſte; and it ſeems that the Permiſſion of the Houſe to fall, may 
properly be called doing of Waſte. 

But if a Man leaſe Land, upon Condition that the Leſſee ſhall not do 
Waſte, and after a (2) Stranger does Waſte, yet this is not any Forfeiture, Rol. Abr. 


becauſe a Condition ſhall be taken ſtrictly. —— f ad- 


judged b 
three Judges. Leon. 64. „ 4 Leon. 39. S. P. (=) So if the Condition of an een de, 
That I ſhall not continue ſuch an Action, and my Attorney without my Privity continues it, this is no 
Breach. Cro. Jac. 525. fer 3 and Houghton. 2 Rol. Rep 63. By Montague and Houghton, 
cont” Dedderidge, who ſaid, The Act of my Attorney is my own Act. 


* Beſides he might have releaſed the Action. * 


* If a Man makes a Feoffment in Fee, reſerving Rent, upon Condition Page 415 


that if the Rent be behind, and no Diſtreſs to be found upon the Premiſſes, 

to re-enter; if the Rent be behind, and no Diſtreſs but a Cupboard in a Rol. Abr. 
louſe locked, ſo that the Feoffor cannot come at it, this is a Forfeiture, — | 
r when the Place is not open to the Diſtreſs, it is all one as if there had 1 ſpecial Ver. 

been no Diſtreſs there. | ai 

A. made a Feoffment in Fee to the Uſe of himſelf and his Heirs, and Leon. 298. 

21 H. 8. deviſed the Uſe to B. his younger Son, and the Heirs Male of **4iard and 

his Body, Remainder to C. his eldeſt Son in Fee, provided B. or any of his Miller ad- 


Iſſue ſhould not diſcontinue or (a) alien, but only to make a Jointure for Judged, tho? 


A 4 
a Wife; and B. after the Statute of 27 H. 8. c. 10. leaſed for three Lives, this Fine was 


purſuant to the Statute of 32 H. 8. c. 28, and after levied a Fine ſur Conuzance levied to make 
de Droit come ceo, &c, with Proclamations, to the Uſe of himſelf and his Fx --<ox 
Wife, and the Heirs Male of their two Bodies, the Remainder to himſelf Sav.  M 
in Tail Male, the Remainder to the right Heir of A. this was a Breach of S. C. adjudg- 
the Condition, for he might have made an indefeaſible Jointure by Fine ſur ed, becauſe 
Grant & Render; but by this Fine the Tail created by the Deviſe is dock- other Uſes 


ed; and if he had Iſſue by a former Wife, they ſhould not inherit. y + 13 

— Wh 
fore, wiz. the Fee is limited to the Heirs of A. whereas it was before limited to C. (a) 8 
ſaid an Alienation. 2 Leon. 82. 3 Leon. 182. | 


If there be Leſſee for Years, upon Condition not to deviſe it to any Rol. Abr 
Body but only to his Sons or Daughters, and he deviſes it to (5) a Stranger, =_ 
and dies, and his Executor never conſents to the Deviſe, yet (c) this is Cro. Jac. 74, 
a Forfeiture, becauſe he hath (4) done all (e) that was in his Power to 75: 8. C. and 
paſs it by the Will, and this puts it in the Power of an Executor to exe- Tote? = 
cute it | | gainſt one, 


3 ; (6) So if he 
deviſes it to his Executors, and they accept the ſame only as Executors. 3 Leon, 67. 4 Leon. 5.— 


do if he deviſes it to his Executors for Payment of Debts, Rol. Abr. 428, 429. (e) A Woman co- 
venants not to do any Att to diſcontinue or countermand an Action, and after ſhe marries, per quod, Fc, 
this is a Breach Gouldſ. 59. (4) 2, If extended upon a Judgment or Recognizance againſt him. 


Ard 124. 3 Leon, 4. e) Secus if he deviſes it, if the Leſſor will aſſent ; for there nothing paſſes till 
the Attent ot the Leſſor obtained, Cro. Eliz. 60, 
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. | Conditions. 


Rel. Abr. i Leſſee for Years, (a) upon Condition not to alien without the Aﬀent 
429. of the Leſſor, makes his Executor, and (6) deviſes it to him, and the 


Cro. Eliz. INT 1 
on SC. Executor enters generally, the Teltator not being indebted to any Body, 


(a) But i this is a Forfeiture of the Condition. 

Stile 483. A | | Pe ns 
Deviſe is no Breach of ſach Covenant. (5) Where a Deviſe ſhall be a Breach of a Condition not to 

alien. Dyer 45. b. Taunton's Caſe. Owen 14. Cro. Eliz. 330. Gouldſ. 49, 184. Poph. 106. & 

wide Cro. Eliz 60, 89 where the Condition is, That the Leſſee ſhall not alien during his Life, and 


he deviſes it, for the Deviſee ſhall be ſaid to be in by Aſſignment made by the Deviior in his Life. 


- 


time. Dyer 48. 4 Co. 119. 


Rol. Abr. If there be a Grantee of a Reverſion upon Condition not to grant it over 
429. to, J. & by his Deed, and he grants the Reverſion to J. & by his Deed, 
though the Leſſee never attorns, yet this is a Forfeiture, becauſe he hath 
done his endeavour to grant it, and put it in the Power of a Stranger ta 
erfect it. 

Hob. 304. e If the Condition of an Obligation be, That he ſhall not be aiding and 
Nat K- aſſiſting to E. in any Action to be proſecuted againft L. the Obligee, and 
ps 8 G. after the Obligor joins in a Writ of Error with E. and another againſt I. 
adjudged. upon a Judgment in Freſpaſs againſt them three, which is apparently erro- 
. a -neous ; this is not any Breach of the Condition, for this is not properly an 
Action, but a Suit to diſcharge himſelf of a tortious Judgment, in which 

they ought all to join. | 
If a Man deviſes Lands. upon Condition that if he does not (c) permit 
the Executors of F. to take the Goods that then were in the Houle, the 
| Eſtate ſhould be void, Sc. (4) a Denial by Parol is not any Breach of the 
$ Co. qi. Pxoviſe, but it ought to be an Act done, as the ſhutting the Door againſt 


*Page 416 


Rol, Abr. &. Fxecutors, or laying bis Hands on them to reſiſt them, or ſuch like 
el, Acts; 10 that by Reaſon of any ſuch Act he did not permit them to take 
1 5 8. or carry the ſaid Goods according. to the Proviſo. 

adj ud ed i 


(c) But the Condition of a Bond being to permit the Obligee quietly to take, reap and carry away Corn, 
coming upon the Land with Staves, and prohibiting the Obligee by Word, And. 131. was adjudged a 
Breach, (4) Jones 169. & wide Rol. Abr. 434. pl. 12. Bulſt. 139. 


| If A. leaſes Lands to B. for Years, and deviſes it to his Wife ſo long as 
oy 9" ng, me continues a Widow, and if ſhe marries, that her Son ſhall have it, and 
723 B dies, and A. by (e) Feoffment conveys the Land to the Wife, and co- 
And, 62. venants, that from thence it ſhall be clearly exonerated de omnibus prioribus 
On 0, 7: bargainis, &c. & alits oneribus quibuſcunque, and after the Wife marries, 
| 88 4 and che Son enters; this is a Breach, for the Term not being extinct by 
4 S” the, Acceptance of the Feoffment, the Land continues charged with this 5 
(-) By Fine, Poſſibility. | 
accordin to, j: g 
the Report of the Caſe in Owen and Coul/, (f) Tenant in Tail of a Rent, purchaſes the Land out 
of which it iſſues, and makes a Feoffment thereof, and covenants that it is free from all former Incum- 
brances ; this is a Charge though not in , but in ſuſpenſe ; for if Tenant in Tail dies, his Iſſue may 
diſtrain, and then the Covenant is broken, Owen 7. But wide Co. Lit. 389. a. 


* 2%, As to maintaining Covenant? 


Co. Lit, 221, Tf the Party who is bound to perform a Condition diſables himſelf, this 
Poph, to. is a Breach; as where the Condition is, That the Feoffee ſhall reinfeoff or 
Co. 28. a. make a Gift in Tail, c. to the Feoffor, and the Feoffee, before he per- 
Rol. Abr. forms it, makes a Feoffment or Gift in Tail, or Leaſe for Life or Years in 
447- præſenti or futuro to another Perſon, or marry, or grant (g) Rent-charge, 
5 2 "og or be byund in a Statute or Recognizance, or become profeſſed; in all 
@) ee theſe Caſcs the Condition is broken, for the Feoffee has either diſabled 
brings a Writ himſelf to make any Eſtate, or to make it in the ſame Plight O 
of Annuity, Freedom in which he received it, and being once diſabled he is ever 
by watch the gf: bled, though his Wife ſhould die, or the Rent, &c, ſhould be dif- 

| charged 


/ 


Conditions. 


— 


1 


charged ab 

2 ivitio. Co. 
Lit. 222. a. 

But if Feoffee, upon Condition to reinfeoff, is diſſeiſed, and aftet takes Co. Lit. 223. 
(f) Wife, binds himſelf in a Statute, Sc. this is no Diſability, for that =. | 

during the Diſſeiſin the Land is not charged with itz ſo that if the Wife 2 © 59- *. 


die, or the Conuzee releaſe, &c. and aftet the Diſſeiſee enters, he may /i A peme 
perform the Condition. : | Sole enters 


: Into a Bond, 
conditioned that (he would from Time to Time, and at all Times, upon Requeſt, do all ſuch AQts for 


the Aſſuring of Lands, Cc. at the Charge of the Obligee, and after marries ; and whether this was 
Breach, Hard. 463. Aubitatar. It was ſaid, that by the Marriage her Huſband had a Poſſibility of bein 


Tenant by the Curteſy, and that now an Aſſurance could not be made without Fine, and ſo the Obligee 
muſt be at a greater Charge than intended, F | PTY 


charged, or he ſhould be deraigned, &c. before the Time of the Re- ns is dic. 


conveyance. 


2 1 4 1 


— 


. 


+ 2, If an Addion would not lie on the Bond, againſt Huſband and Wife, after Demand of furthet 
Aſſurance, and Refuſal ? 


If there be Feoffer upon Condition to reinfeoff, or to infeoff a Stranger, Rol. Abr. 
and after another recovers the Land againſt him by (g) Default, yet till $47: S. P. 


lition | | . Conditi- 
Execution ſued the Condition is not broken, as before Execution he is not BeO. Cond! 


6. 8 
diſabled, for perhaps he will never ſue Execution; and if he ſued Execution = ) Feen, if 


after he has made the Feoffment, according to the Condition, the Feoffor upon a feign+ 
may re-enter for the Condition broken. | | 8. 1 


i b. 
If a Man makes a Feoffment upon Condition, if the Feoffor or his Heir Co. Lit. 221. 
pay Money before a certain Day, Ge. and the Feoffor is (h) attainted of a. 2 
Treaſon, and executed before the Day, yet if his Heir is reſtored before the 95 2 — 
Day, he may perform the Condition, for that the Condition may be per- inte Religion, 
formed at any Time before the Day. and be fore the 
* Day is deraigned. Co, Lit. 22 1. b. 


If A. leaſes to B. for twenty-one Years, and covenants at any Time du- # Page 417 
ring the Life of B. (i) upon Surrender of the old Leaſe, to make a new | 


Leaſe, and after. leaſes to a Stranger, he hath diſabled himſelf and broken & co. 20, 21. 
his Covenant. 


Scot and Main, adjudged; 2 And. 18. 8. C. Moor 452. pl. 619. 8. C. Cro. Eliz. 450, 479. S. C. 
adjudged ; and after affirmed upon a Writ of Error. Poph. 109, 110. 8. C. adjudged ; and ſaid, That 


admit the Leaſe to the Stranger was to begin at a Day to come, yet the Obligation is preſently forfeited. 


0 4 if the Leſſee aſſign his old Leaſe, he diſables dimfalf from taking Benefit of the Covenank. 
ulſt. 22. 3 


Sir Anthony 


2. What the Party muſt do to intitle him to the Advantage thereof 


| | 3 and 
herein of Notice, Requeſt, Tender and Refufal, | 


If a Leaſe be made reſerving Rent, and that for the Non-payment the Co. Lit. 201. 
Leſſor may re-enter, there muſt be an actual Demand made previous to the b. 202. a. 
Entry, otherwiſe it is tortious; becauſe ſuch Condition of Re. entry is in Hob. 207. 
Derogation of the Grant; and the Eſtate at Law being once defeated, can- 5 3 


D ö . 
not be reſtored by any ſubſequent Payment *. $6 Hob. * 1. 
Plow. 70. 
an actual Entry is 


: a Entry and Ouſter. But 
Paying all Rent in Arrear and Coſts, by Motion. See 4 Geo, 2. c. 28. 


7 Co. 56. Vaugh. 32. | - But now, on an Ejectment brought in ſuch Caſe, 
not neceſſary, the Defendant in Ejectment entering into a Rule to confeſs Leaſe; 
Tenants may be relieved on | 


and 11 Geo. 2. e. 19. 


So it is if there be a Nomine Pænæ given to the Leſſor for Non- 4 ment, Hatt, 
the Leſſor muſt demand the Rent before he can be intitled to the Penalty q I ” oY 


or 
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Conditions, 


a. r 


— 


Hob. 207, or if the Clauſe had been, That if the Rent were behind, that the Eſtate of 
58. 4 b the Leſſce ſnould ceaſe and be void; in theſe Caſes there muſt be an ac- 
7 Co. 5% * tual Demand made; becauſe the Preſumption is, that the Leſſee is attend- 

ant on the Land, to fave his Penalty, and preſerve his Eſtate, and there- 

fore ſhall not be puniſhed without a wilful Default; and that cannot be 
(0 20H. 6 made appear without a Demand be proved, and that it was not anſwered ; 
” 31. )) and the Demand in theſe Caſes muſt be made at the Day prefixed for 
Rol. Abr. the Payment, and alledged expreſsly to have been made in the Pleadiog +, 


8. 
by An Ejectment is now the uſual Mode, for taking Advantage of the Tenant's Default, in which he 
can only plead the general Iſſue, but the Leſſor of the Plaintiff muſt be, prepared to prove a Demand, 
where a Demand 1s abſolutely neceſſary. ; 


Hob. 207. But where the Remedy for Recovery of the Rent is by Diſtreſs, there 
_— : _—_ needs no Demand previous to the Diſtreſs, though the Deed ſays, That if 
. el the Rent be behind, being lawfully demanded, that the Leſſor may diſtrain; 
Moor 883, but the Leſſor, notwithſtanding ſuch Clauſe, may diſtrain when the Rent 
becomes due; fo it is if a Rent-charge be granted to A. and if it be be- 
hind, being lawfully demanded, that then A. ſhall diſtrain, he may diſtrain 
without any previous Demand; becauſe this Remedy is not in Deſtruction 
of the Eſtate, for the Diſtreſs is only a Pledge for the Payment of it, and 
t But in ſuch the very Taking of the Diſtreſs is a legal Demand 3. 
aſe it is | 
= eligible for the Leſſor to demand the Rent previous to the Diſtreſs, and that in the Preſence of 
a Witneſs, that he may, if required, prove it. | 


Where the Remedy for Non-payment of Rent was by Way of Entry, it 

( 9 Plow. 70. Was (c) formerly held, That if the Rent was made payable at any Place off 

Kidwellys the Land, no Demand was neceſſary ; becauſe the Money being to be paid 

Caſe, off the Land, was looked upon as a Sum in Groſs, which the Tenant had at 

(4) 4 Co. 73. his own Peril undertaken to pay; but (d) this Opinion has been intirely 

_— exploded ; for the Place of Payment does not change or alter the Nature of 

owe 3 the Service, but it remains in its Nature a Rent, as much as if it had been 

5, 538. : ; 
made payable upon the Land, 

Dyer 686. But where the Power of Re-entry is given to the Leſſor for Non-pay- 
ment, without any further Demand, there it ſeems that the Leſſee has un- 
dertaken to pay it, whether it be demanded or not; and there can be no 
Preſumption in his Favour in this Caſe, becauſe by diſpenſing with the De- 
mand, he has put himſelf under the Neceſſity of making an actual Proof 

* Even in this that he was ready to tender and pay the Rent“. 


Caſe, it would a | | 
be better for the Leſſor, to demand the Rent, as, if no Place is fixed for the Payment of the Rent, the 


Payment ſhould be on the Land, and a Tenant may be prepared to prove he was on the Land the Day 
the Kent became due, ready to pay, | 


Vaugh. 31, Allo as to the Neceſſity of a Demand of the Rent, there is a Difference 
32. between a Condition and a Limitation; for Inſtance, If Tenant for Life 
(as the Caſe was by Marriage-Settlement, with Power to make Leaſes fot 
twenty-one Years, ſo long as the Leſſee, his Executors or Aſſigns ſhall 
duly pay the Rent reſerved) makes a Leaſe purſuant to the Power, the 
"Tenant is at his Peril obliged to pay the Rent without any Demand of the 
Page 418 * Leſſor, becauſe the Eſtate is limited to continue only ſo long as the Rent 
is paid; and therefore, for the Non-performance according to the Limita- 


1 TheNote tion, the Eſtate muſt determine ||. | 


on the laſt : ; 
preceding Caſe may be applied to this. 


Rol. Abr. Tf A. levies a Fine of Lands to B. to the Uſes of a certain Indenture, in 


449. adjudg- which is contained this Proviſo, that if A. pays or tenders 201. during his 
I Life, 


8 _ * 


Conditions. 


* = „ 2 — ** —_— ta. A... MS 


Sh 


— 


Life, at the Font- ſtone in the Church of S. to B. that then it ſhould be to ed by three 
the Uſe of A. in Fee, a Tender of the ſaid Sum at the ſaid Place is void, 1 
if he (a) gives not Notice to B. that he or his Deputy may be there to re- 1 02. 


ceive it, (5) becauſe no Day certain was appointed. — —— —— 


the Judges to 
the Chancellor for Law. 8 Co. gz. 8. C. cited. 2 Bulft, 144. S. C. cited, (a) Bat if ub 
Time he meets bim at the Place, he may tender the Money. Co. Lit. 211, Cro. Eliz. 14. (3) Yelv: 
37. Cro. Jac. 9, 10. Co, Lit. 211. a. Cro. liz. 298. 13 Co. 2. Like Point, & wide Rol. Rep. 
373» : 


_—— 


If A. is bound to B. upon Condition that C. ſhall infeoff D. on ſuch a Co. Lit. 21c. 
Day, C. muſt ſeek D. and give him Notice thereof, and requeſt him to be 2. 220. S. P. 
upon the Land at the Day, to receive the Feoffment. 

If A. leaſes his Lands for forty Years, rendering Rent, and deviſes the Winch 26. 
Reverſion to J. S. in Tail, &c. provided that B. and his Wife ſhall have Te and 
the Rent to their own Uſe till J. S. comes of Age, upon Condition that B. c. 
and his Wife, within three Months after his Death, enter into a Bond to 
his Overſeers for the Payment of 34/7. per Annum, in ſuch Penalty as his 
Overſeers ſhall adviſe; and A. dies, B. and his Wife muſt give Notice of 
this to the Overſeers, and at their Peril procure them to adviſe, &c, 

A. made a Deed of Feoffment of Lands in ſeveral Counties, dated the Hob. 24. 
15th of Ofeber, 4 Mar. upon Condition the Feoffee ſhould reinfeoff him cited to have 


of all the Lands within twenty Days after the Date of that Deed; and yet been reſolved | 


becauſe 4. made his Feoffment bur of Part, within the twenty Days, it was 26 Eliz. 

held, the Condition was not broken, though all was not re-conveyed within 

the twenty Days, according to the Letter of the Condition, which is intire ; 

for it was the Fault of A. it was not conveyed, without which it could not 

be re-conveyed. | | 

If A. leaſes to B. for twenty-one Years, and covenants, at any Time dur- Co. 20. 21. 

ing the Life of B. upon Surrender of the old Leaſe, to make a new Leaſe a 

for the Reſidue of the Term; and after A. leaſes to a Stranger; though B. Moor 452. 

by the Words of the Indenture ought to do the firſt Act, viz. make a Sur- S. C. adjudg- 
render, yet becauſe A. hath diſabled himſelf to make a new Leaſe, B. ſhall ©* m_ Cove. 

not be obliged to ſurrender his old Leaſe without Poſſibility of a new Leaſe, rentals Arty 


, | f out makin 
but may bring Covenant, without making any Surrender. any Roque, 


though by the 


Covenant the new Leaſe was to be made upon Requeſt. Cro. Eliz. 450. Poph. 109. 8: adjudged. 4 


* 3 ** 


* 


— 1 


t But in ſuch Caſe it would be more eligible to make Rrguef, before Action brought, as proving ſuch 


Requeſt and Refuſal,would be ſufficient, and render the Proof of the Leaſes to the Stranger, which might 
be attended with great Difficulty, totally unneceſſary. 


So if a Man covenants to infeoff J. S. upon Requeſt, and after infeoffs 5 Co. 52. re- 
another, J. S. may have Covenant, without making any Requelt F. ſolved per 


Cur”, 
+ See the preceding Note. 


If the Condition of an Obligation be (c) to levy a Fine to the Obligee, 18 E. 3. 27. 
he is not (d) bound to levy it if the Obligee (e) does not ſue a Writ of Co- Rol. Abr. 
venant againſt him. | 9005 21 & 


Abr. 422. S. P. con. (e) So if the Condition be, That the Stranger ſhall levy a F * Wan Sn. 


gee. Hutt. 48. Winch 30. So if the Condition be to acknowledge a Judgment to J. $. h 

ſue out an Original, Winch 30. Hutt. 48. (d) Where the Obligor or 8 —— 
himſelf, the Obligee, &c. may bring an Action without, J. 5 Co. 21. Moor 452. Cro. Eliz. 450 
479. Poph. 109, (e) Where the Condition is to pay all Coſts that ſhall be Rated by two Arbitra- 


tors, by the Obligor and Obligee to be choſen, the Obligee muſt. chuſe an Arbit 
ſhew any Fault in the Obligor. Vent. 71. f * fourator before he e 
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Conditions. 


page 419 lf the Condition of an Obligation be, That the Oblj ſhall make all 
5 the Linen the Obligee ſhall wear during his Life, the Obligee muſt deliver 
Oles 9. to the Obligor the Cloth of which it is ro be made; for all Contracts ate to 
Thornhill, be interpreted (a) according to the Intent and Subject Matter. | 
adjudged, it | ; 
— — the Obligor was a Sempſtreſs, or ſuch Perſon that uſed to make Linen and fad the Mu 
terials, (a) As ifa Taylor is bound, or promiſes to make a Suit of Clothes for me, I ought'to delives 
him the Cloth, becauſe this is uſual, and not for him to provide it. Lev. 93. per Curia. Bat if's 
Shoe-maker is bound to make me a i air of Shoes, he is alſo bound to find the Leather, becauſe that is 
uſual, 1 Lev. 93. per Cur. 


— — — 2 


Rol. Abr. If a Man deviſes Land to another, upon Condition, that if he pays 4, 

6k , yearly out of the Land to the Wife of the Deviſor for her Life; adding 

rats hav over and above, that his full Intent and Will was, that ſhe ſhould be year- 

ly paid the ſaid Rent accordingly z the Deviſee ought to pay this Rent tg 

(8) But if a his Wife (5) at his Peril, without any Demand of the Wife; otherwiſe 
Man deviſes the Condition is broken. | | 


Lands to his | TONE? | 
Wife for Life, ſo long as ſhe ſhall be effeQually ready to demiſe it to his Heir at gol. paid yearly, when 
the ſhall not dwell on it he-ſelf ; yet if ſhe goes and lives at another Place, the Condition is not broken 


without a Tender and Refuſal to leaſe. Moor 626. pl. 860. 


Poph. 103. If A. conveys Lands to B. in Tail, upon Condition that B. and the Heirs 
of his Body, ſhall pay to the Daughter of A. 200l. or ſa much thereof as 
ſhall be unpaid at the Death of A. according to the Intent of the Wilt of 
A. and after A. by Will deviſes to his Daughter 200. viz. 1001. to be 
paid that Day T welve-month next after his Death, and the other 1004. that 
Day Twelve-month next after, &'c. and dies; B. is not bound to pay the 
2001. without Demand; for the Payment, by the Indenture, is referred 
to be according to the Will, and the 2004, was devifed as a Legacy, which 
ought to be paid upon Demand, and not at the Peril of the Executor; and 
therefore the Nature of the Payment is altered by the Will. 


3- What ſhall be a Diſpenſation therewith, 


Co. Lit. 52. If a Leaſe for Years be made upon Condition not to alien without Li- 


b. | cence, and after the Leſſor licenſes the Leſſee to alien, and dies before any 
Rol. Abr. Alienation, yet the Leſſee may alien; for the Death of the Leſſor is not 
1 any Countermand; for this was executed on the Part of the Leſſor as much 


as it could be. 
Rol. Abr. So if a Man leaſes Land upon Condition that he ſhall not alien the Land, 
700. 120. a, nor any Part thereof, and after he aliens Part, with the Aﬀent of the Lef- 
3 ſor, he may after alien the Reſidue without his Aſſent; for all the Condi- 
tion is gone by this; for it cannot be divided or apportioned. 
4 Co. 120 a. So if 4: leaſes Land to three, upon Condition, that they, or any of them, 
Noy 32. ſhall not alien without Licence of the Leſſor; and afterwards one aliens 


8 1 at with his Aſſent, this diſcharges all the Condition as to the other two. 


„„ 
Moor 22. pl. If (c) Leſſee for Years hath Execution by Elegit of a Moiety of the Rent 


75. adjudged. and Reverſion againſt the Leſſor, where the Leaſe is upon Condition, this is 
(c) So if 2 a Suſpenſion of all the Condition during the Time of the Extent; and tho 


3 hath , 1 Ag R 
2 by but a Moiety of the Rent is extended, yet the intite Condition is ſuſpended. 


Elegit. Moor 
71. pl. 193. Dalſ. 72. Moor 91. O& wide 4 Leon, 28. 


2 Co. 59. ad- If a Man makes a Feoffment in Fee upon Condition to reinfeoff, and 
judged. the Feoffor after diſſeiſes the Feoffee, and leaſes for Years, this is a Diſ- 
penſation with the Condition during the Term. 


I | If 


Conditions, 


— — 
— 
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If a Man leaſes for Years, upon Condition to be performed on the Part “ Page 429 
of the Leſſor, and before the Time of the Performance of the Condition he 
leaſes to a Stranger for Years, by Indenture, the Condition is not ſuſpend- =_ Eliz, 
ed or deſtroyed, but may be performed notwithſtanding ; for it is an Eſtop- — * Wy 
pel only between the Leſſor and the ſecond Leſſee. | "2a C 

But if a Man makes a Feoffment upon ſuch Condition, and after levies Cro. Eliz. 

. a Fine to a Stranger, the Condition is gone. 665. per Cur", 

If a Condition be to recover certain Land of J. S. and thereof to enfeoff Rol. Abr. 
another who is Party to the Obligation, if he to whom the Feoffment is to 453+ 
be made, accepts a Feoffment of the Land before any Recovery had by the 
other, he hath diſpenſed with the Condition. 


4. How far he, who enters for a Condition broken, ſhall be re- inſtated 
in his former Eſtate. 


It is laid down as a Rule, That he who (@) enters for a Condition broken, Co; Lit. 202. 


ſhall be in of the ſame (5) Eſtate he was before; and therefore ſhall avoid — " 
all meſne Charges and Incumbrances. Amo Rule. 
(a) He that 


will take Advantage of a Condition, muſt enter if he can ; if he cannot, he muſt claim; for a Freehold, 
whether it lie in Grant or Livery, cannot ceaſe by Condition without Entry or Claim, though the Words 


are, Proviſo that if he do not pay, &:. that then the Eſtate ſhall ceaſe and be void, whether the Convey- 


ance were by Feoffment, Bargain and Sale, or Deviſe, &c, Co. Lit, 218. 1 45) A Remainder is 
granted upon Condition, and after the particular Eſtate determines, and the Condition is broken, the 
Grantor ſhall have the Land in Poſſeſſion. 2 Rol. Rep, 60.— A Condition or Limitation annexed to 
an Eſtate, ought to deſtroy the whole Eſtate, 1 Co. 86. b. 6 Co. 40. b. 


1 1 * _— 9 — 


1 See Note, as to Proceedings in EjeAment, ante 417, 


As if a Feoffment be made to 4, upon Condition for the Non-payment 22 F. 3. 19, 
of certain Rent to re-enter, and A. dies, leaving a Wife; after which the Fitz. dend. 

Condition is broken by the Heir of A. the Feoffor ſhall re-enter, and defeat * 1 pokes C. 

the Title of Dower that accrued to the Wife of the Feoffee. ane” 
If a Man makes a Feoffment, Gift or Leaſe, reſerving Rent, with a Lit. f. 

Condition that, if the Rent be behind, it ſhall be lawful for the Feoffor, = . 

Sc. and his Heirs into the Land to re- enter; in theſe Caſes, if the Rent be 2-2 

not paid according to the Deed, the Feoffor or Leſſor may enter into the 

Lands, and hold them in his former Eſtate, becauſe the Feoffment or Leaſe 

was not abſolute, but defeaſable by the Non- performance of the Con- 

dition. 
But where a Feoffment is made of Land, reſerving Rent, upon Condi- Lit. ſ. 327. 

tion that, if the Rent be behind, it ſhall be lawful for the Peoffor and 

his Heirs to enter and hold the Land, and take the Profits till he be ſatisfl- 

ed and paid the Rent behind; this is not a Condition abſolutely to defeat 

the Eſtate; but the Feoffor in this Caſe ſhall, upon his Entry, only hold 

the Land as a Pledge, or in the Nature of a Diſtreſs, till the Rent be paid 

him, and the Profits ſhall not go into the Account of the Rent, but mall 

be applied to his own Uſe, that by ſuch Perception the Tenant may be 

obliged the ſooner to pay the Arrears of Rent. 


But if the Condition had been, that, if the Rent be behind, the Leſ- Co. Lit. 203. 


ſor ſhall re-enter, and-take the Profits thereof until he be ſatisfled; there 
the Profits ſhall go into the Account of the Rent; and confequently, when 
the Profits received are equivalent to the Arrear of Rent, the Leſſee may 
re-enter, and hold it under the former Leaſe. $5 | 
And though Part of the Rent be paid him before Re-entry, yet if the Cro.Jac.511, 


whole be not ſatisfied he may enter for any Part that is Arrear ; becauſe the Co. Lit. 203. 


Condition is to inforce the Payment of the whole Rent; and therefore he 
may take Advantage for Non-payment of any Part thereof. 3 
| eſſee 
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| Conditions, 


—— 


Rol. Abr. -— Leſſee for Life, and the Reverſioner, join in a Feoffment upon Condition 

474+ reſerved to the Leſſee, if he enter for Breach thereof, this ſhall not defeat 
9 1 the entire Eſtate. | 

*Page 421 lk a Man ſeiſed of Lands in Right of his Wife, makes a Feoffment in 

| Fee upon Condition, and dies; and after the Condition is broken, and the 

Heir of the Feoffor enters, (a) it is impoſſible he ſhould have the ſame 

Eſtate which the Feoffor had at the Time of the Condition made; for thar 

Co. Lit. 202. was in the Right of his Wife, which was diſſolved with the Covertute, 

a. 336. b. and therefore when the Heir hath entered for the Condition broken, and 


+ * 44+ * defeated the Feoffment, his Eſtate vaniſhes, and preſently the Eſtate is 
(a) So if a veſted in the Wife. | 0 
Man ſeiſed of | 4 


Lands as Heir, on the Part of his Mother, makes a Feoffment in Fee upon Condition, and dies, the 
Heir of the Part of the Father, who is Heir at Common Law, ſhall enter for the Condition broken, but 
the Heir of the Part of the Mother ſhall enter upon him, and enjoy the Land. Co, Lit. 12. b. 


Co Lit. 202. If Ceſtui que Uſe after the Statute of 1 R. 3. c. 1. and before the Statute 
27 H. 8. c. 10. had made a Feoffment in Fee upon Condition, and had after 
entered for the Condition broken, though at the Time of the Condition 
made he had but a bare Uſe, yet by his Feoffment the whole Eſtate and 
Right being deveſted out of the Feoffees, he ſhould have been ſeiſed of 
the whole Eſtate in the Land. | 
Co. Lit. 202. Tenant in Special Tail hath Iſſue, his Wife dies, and he makes a Feoff- 
a. ment in Fee upon Condition; the Iſſue dies, the Condition is broken, the 
Feoffor re-enters, he ſhall be only Tenant in Tail after Poſſibility of Iſſue 
extinct, though when he made a Feoffment he had an Eflate-tail. 
Co. Lit. 224. If a Man makes a Gift in Tail to A. the Remainder to A. and his Heirs, 
a. upon Condition that he ſhall not alien, the Condition is good, as to re- 
ſtrain any Diſcontinuance of the Eſtate-tail, but as to the Fee- ſimple it is 
| void and repugnant; and therefore ſome are of Opinion that this is a 
(5) By ſpecial Condition, and that it ſhall defeat the Alienation (5) for the Eſtate-tail 


Words the only, and leave a Fee-ſimple in the Alienee. 
Condition 


may extend to the particular Eſtate, or to the Remainder only. Co, Lit. 230. a. 


a. 
1 Co. 133. b. 
S. P. 


Cro. Eliz, If the Father ſurrenders Copyhold Lands to the Uſe of the Son in Fee, 
* . upon Condition that he ſhall perform certain Covenants, and the Son after 
f Admittance ſurrenders to the Uſe of A. in Fee, upon Condition that if the 
Son pays ten Pounds the Surrender ſhall be void; and the Son pays not the 
10 l. nor performs the Covenants, and the Father enters, and dies ſeiſed, 
and it deſcends to the Son, yet A. cannot enter upon him, for by the 
Entry of the Father both the Surrenders were defeated, and the Son may 
confeſs and avoid the Eſtate of 4. 
Co. Lit. 30. b. A Man being intitled to be Tenant by the Curteſy, makes a Feoffment 
in Fee upon Condition, and enters for the Condition broken, and then his 
Wife dies, he ſhall not be Tenant by the Curteſy; for though the Eſtate 
given by the Feoffment was conditional, yet his Title to be Tenant by the 
Curteſy was abſolutely extinct by the Feoffment. 
Co. Lit. 206. Tenant by Homage Anceſtrel makes a Feoffment in Fee upon Condi- 
b. tion, and enters for the Condition broken, it ſhall not be holden by Homage 
Anceſtrel again, for the Right of the Preſcription and Privity of Eſtate 
(c) Co. Lit. were interrupted for the Time; ſo (c) if a Copy hold eſcheats, (d) and the 


103. a. 202. b. Lord makes a Feoftment in Fee upon Condition. 
(4) For not- 

withſtanding the Entry for the Condition broken, the Seigniory is extinct, for that was excluſively ex- 
tinct by the Feoffment. Co. Lit. 30. b. 


Co. Lit. 202. If Tenant for Liſe makes a Feoffment in Fee upon Condition, and 
ml ike 8 56. enters for the Condition broken, he ſhall be Tenant for Life again, but 


ſubject 


Conditions. 
ſubject to the Forfeiture ; for though the Eſtate is reduced, yet the For- 


feiture is not purged. 

If the Conuzee of a Statute, Cc. or he that hath Lands till ſuck a 4 Co. 82. 
Sum levied, furrenders to the Reverſioner upon Condition, and after 2 Rol. Abr. 
enters for the Condition broken, and performs the firſt Condition, he #79: 

* ſhall not hold over after the Extent incurred, or ſuch Time as the Money + p, 422 
might have been levied. | Se 

f Leſſee for Life or Years, upon Condition to have a Fee if, Sc. 8 Co. 75. b. 
grants his Eſtate upon Condition, and after enters for the Condition broken, 
and performs the firſt Condition, perhaps the Fee will accrue, for the Poſſi- 
bility was not abſolutely deſtroyed ; and when he enters for the Condition 
broken, he is in of his old Eſtate. | | 

If a Man makes a Feoffment in Fee of a Manor upon Condition, and Dyer 344. a. 
the Feoffee grants Eſtates by Copy, and then the Condition is broken, yet 4 Co. 24. a. 
the, Grants by Copy ſhall ſtand good, for he was Legitimus Dominus pro 3 Cop. 82, 
tempore, and the Copyholder doth not claim his Eſtate out of the Lord's, 
but by Cuſtom and if the Grants were made after the Condition broken, 
yet it is all one, for till Entry the Feoffee hath a lawful Eſtate, and the 
Feoffor may waive the Advantage of the Condition broken ; bur if a Leaſe 
be made of a Manor for Years, on Condition to be void upon the Breach 
of a certain Condition, and the Condition is broken, no voluntary Grants 
made afterwards ſhall bind the Leſſor, becauſe the Eſtate of the Leſſee is 
void; but if it were for Life, &c. then the Grants were good. 


— — ct. 


EY 
—" 


* * 


(P) Of perfoꝛming the Condition: And herein, 
4 What Perſons may perform the Condition. 


F a Man makes a Feoffment in Fee, upon Condition to be void if the Lit. Sed. 3 33. 
Feoffor pays a certain Sum of Money to the Feoffee, and the Feoffor Co. Lit. 208. 
dies before Payment, his Heir cannot pay it, becauſe the Time of Payment 
is paſt, for the Condition being general, if the Feoffor pays,. &c. it is as 
much as to ſay, if the Feoffor during his Life pays. 

But when a Day of Payment is limited, and the Feoffor dies before the Lit. Sect 337. 
Day, his (2) Heir may tender the Money, becauſe the Time of Payment 13 
was not paſt by the Death of the Feoffor. (a) 80 may 

. his Executors 


or Adminiſtrators, becauſe they repreſent the Perſon of their Teſtator. Lit. Sect. 337, Co. Lit. 208, 
209. a. | 


J. S. having Iſſue three Sons, A. B. and C. A. dying in his Life-time, Eq Abr. 106, 
leaving Iſſue only a Daughter; J. S. deviſed certain Lands to his Wife for — * Frye 
Life, and after her Death to his Son C. and his Heirs; provided that if B. ,. 
do, within three Months after the Death of my Wife, pay to C. his Exe- 
cutors or Adminiſtrators, the Sum of 5500 l. then the ſaid Lands ſhall come 
to my Son B. and his Heirs; the Wife lived ſeveral Years, and during her 
Life B. died, leaving J. D. his Heir, who not being Heir at Law to the 
Teſtator, the Queſtion was, Whether he could now, after the Death of the 
Wife, perform the Condition? And though it was objected, that this being 
a Condition precedent and merely Perſonal in B. who had neither jus in re, 
nor ad rem, and could (5) not therefore deviſe, releaſe or extinguiſh the | 
Condition, and conſequently that his Heir could not perform ir after his (5) Though a 
Death; yet it was held, and ſo decreed, that the Poſſibility of performing Condition in 


this Condition was an Intereſt or Right, or Scintilla Juris, which veſted in yo _ ada 


B. himſelf, and conſequently ſuch Right, Poſſibility or Intereſt deſcended deviſable, yet 
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Conditions. 


| | — 
ſince the Sta- On his Heir, and, according to Littleton ſupra, may be performed by 


tute of U/es, him, 
the Deviſee 


may take Benefit of it by an equitable Confirution ; and in this Caſe B. mi | 
tinguiſhed the Condition, Eq, Abr. 107. per Ld. Chancellor. s Caſe J. might * releaſed or ex- 


* Page 423 lf A. mortgages his Lands to B. upon Condition that if A. and 2 ay 
C6. Lit. 219. 20s. at a Day to B. that then he ſhall re-enter; (a) A. dies before the Day. 
* C. may pay the Money, Sc. and yet the Letter of the Condition is not 
(a) Soif C. performed. 8 
dies before 

the Day, A. may pay it. Co. Lit. 219. 


But if 4. had been living at the Day, and could * not have paid the 


; oney, but had refuſed to pay it, and C. had tendered it, B. might have 
* Ld. Coke refuſed it. ** 
ſtates it, If | 

the Mortgagor had been alive at the Day, and he would not pay the Money, but refuſed to pay the 


«© fame.” — This, I think, varies the Caſe much, as it ſhews the Inclination of the Mort 
deem, but to let the Eſtate abſolutely veſt in the Mortgagee, ortgagor, not ores 


5 Lit. 219. * 


Rol. Abr. If 4. and B. levy a Fine to the Uſe of A. in Fee, if B. does not pay 
420. 10s. at Michaelmas after, and that if he doth then pay the ſaid 105. that 
The Court then it ſhall be to the Uſe of A. for Life, and after to B̃. in Fee, and after 


9 B. dies before Mich. it ſeems the Heir of B. may pay the 105. for this is 


Jones, That not more Perſonal, being the Payment of Money, than in the Caſe of 
it was Per- Littleton upon a Mortgage. 
ſonal ; but 

Brampſton and Berkley cont”. Jones 390. S. C. and the Court divided accordingly, Winch oz, 104, 


116, 118, 119. with the Arguments at large, but no Judgment, & wide Co. Lit. 205. That the Heir 
may perform it. 


Hob. 285. If a Man deviſes Land to his Daughter at her Age of eighteen Years, 
adjudged, and that his Wife ſhall take the Profits to her own Uſe till his Daughter 
. Fo comes to eighteen, provided ſhe ſhall keep and bring up his Daughter at 
bs — 4. School, Sc. and dies; and the Wife marries again, and dies, the Intereſt 
in the Lands accrues to the Huſband, for the Keeping and Education of 
the Child is not of ſuch particular Privity, but it may be effectually per. 

formed by another. | 
40k. 3. 16.b, If two are enfeoffed to reinfeoff, if one refuſes to reinfeoff, the other 
Rol. alt. cannot pertorm the Condition by a Feoffment of the Whole. 11 1 
421. S. C. 
1 If the Condition of an Obligation be to pay a leſs Sum, if (3) my Ser. 
Rol. Abr. vant, by my Command, tenders it to the Obligee, this is ſufficient. 


421. S. C. 


() So if a Stranger tenders for and by the Aſſent of an Infant above fourteen. Moor 222. pl. 137 
per Curiam. | 4 

Co. Lit. 206. Tf a Man makes a Feoffment in Fee by way of Mortgage upon Condi- 
a. b. Watkin ; b id p 9 , 
nd e, 32 VE eee of Money by the Feoffor at a Day, if a 
8. P. though Stranger of his own Head renders the Money, the Feoffee is not bound to 
tendred for TECELVE it. | 

an Infant. 


Leon. 34. «greed per Curiam, Moor 222. pl. 3. 61. admitted per Curiam, Cro. Eliz. | a ſaid 
Coke to be adjourned, Owen 34. 8. P. per Coke, . * 155 * 


Co, Lit. 206. But if the Feoffee accepteth it, this is a good Satisfaction, and the Mort- 
b. 207. 2. gagor or his Hcirs, agreeing thereto afterwards, may re-enter, but the 
Mortgagor may dilagree thereto if he will. N 

| x Guardian 


- 


Conditions. * 


— 


_ 


1 


AC. 


or by Knight-Service, may upon ſuch Mortgage (4) Co. Lit, 


Guardian (9) in e 
tender Money in the Name of the (c) Heir. 2 d, "4 
in an - 


wick 8. P. 1 Leon. 34. agreed per Curiam but it being found that the Tender was made by his Mo- 
ther, and that he was within Age generally, it was preſumed he was above fourteen, and out of her 
Cuſtody, Owen 137. agreed, but found as before, Moor 222, pl. 361. admitted per Curiam, but found the 
Mother was not Guardian in Socage. Owen 34. S. C. cited to have been adjudged, That the Tender 
of the Mother was not good, becauſe it did nor appear within the Verdict of what Age the Infant was; 


1 * if 3 be an Ideot, a Stranger of his own Head may tender the Money for him. Co. 
it, 200, 


If A. infeoffs B. upon Condition that B. ſhall pay Money at a Day, and Lit.SeR. 336, 
B. before the Day enfeoffs C. now C. hath an Intereſt in the Condition, and Co- Lit. 20. 


may tender the Money at the Day for the Safeguard of his Eſtate. 5 co. 96. b. 
8. P. cited. 
And fo alſo may B. being Party and Privy to the Condition. Lit ry 336. 
* Lit. 207, 
k 2. To whom the Condition is to be performed. * Page 424 


If a Man bargains and ſells Lands, with a Proviſo, That if the Vendor, Co. Lit. 210, 
before ſuch a Day, pay ſo much Money to the Vendee, his Heirs or A- Dyer 180, 
ſigns, that the Sale ſhall be void; the Vendee before the Day makes his 18 . 
Executors, and dies, and the Vendor tenders the Money to the Executors, Beg ues 
this is not good, becauſe the Word Aſiens muſt be underſtood to be Aſſigns 
of the Land in its primary and original Signification z and where there is 
an expreſs Proviſion, to whom the Tender and Payment is to be made, 
the Executor is excluded; for Expreſſum facit ceſſare tatitum “. See infra. 

But if a Man makes a Feoffment in Fee, upon Condition that the Co. Lit. 210. 
Feoffee (hall pay 201. to the Feoffor, his Heirs or Aſſigns, here the primary 5 Co. 96, 93. 
Signification of the Word Aſigus fails, becauſe there can be no Aſſignment 
of the Land of which he hath enfeoffed another; and fince the original 
Senſe of the Word fails, leſt it ſhould be wholly inſignificant, the ſecondary 
Senſe of the Word 1s to be taken, viz. the Aſſignees in Law, which the 
Executors are Err the Perſonal Eſtate; and therefore the Payment is good 
either to the Executor or Heir. 

If the Condition be to pay the Money to the Feoffee, his Heirs or AC. 0 
ſigns, and he makes a Feoffmeant over, it is in the Election of the Feoffor (OS 
to pay the Money to the firit or ſecond Feoffee, becauſe by the Words he 334. 
may pay it either to him or the Aſſignee; ſo if the firſt Feoffee dies, in Moor 708, 
this Caſe he may pay it to his (4) Heir, or the Aſſignee for the ſame Rea- El. 989. 


ſon; nor is he obliged to take Notice of the Validity of the ſecond Feoft- — 127. 


f 1 oph. 100 
ment, to which he is a Stranger. 4% If "wy 


k Condition be 
to pay to the Feoffee, his Executors or Aſſigns, and the Feoffee makes his Sons Executors, and dies, and 


Adminiſtration is committed during their Minority, it is the ſafeſt Way to pay the Morey to the Exe- 
cutots, or one of them, for the Adminiftrator is but a Bailiff to them. 3 Leon. 103. 


If a Man makes a F eoffment in Fee by way of Mortgage, upon Condi- Lit. Sect. 339, 
tion to be void upon Payment of the Money by the Feoffor at a Day, if Co. Lit. 209. 
the Feoffee dies before the Day, the Money ſhall be paid to the Executors, : 


and not to the Heirs of the Feoffee, becauſe it ſhall be intended the Eſtate 8 | 
was made by Reaſon of the Loan of the Money, or for ſome other gage. 


Duty. | 
But if the Condition be, that if the Feoffor pays, Sc. to the Feoffee Lit. Sea 39. 
or his Heirs, if he dies before the Day, the Payment ought to be made to Co. Lit. 209. 


a ; | —_—_ y b. 5 Co. 97. 

his Heir, and not to his Executors; for defignatio unius eſt exclufto alte- B. G. 27 

TIHS, T8 * P. adjudg- 
ed. 


If 


.. nn ee . > x : 
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Conditions. 


— 


\ | 
Hetl. 115. If the Condition of an Obligation be to pay 107. per Anzum, after the 
Le. ep: Death of the Obligee, to the Executors of the Obligee, for the Uſe of his 
For this 4 Children, and he dies without making any Executors, the Money ſhall be 
Rol. Abr. paid to his Adminiſtrators. | 3 


916. 
Cro. Jac. 


If A. pawns a Jewel to B. for 25 J. but no certain Time is appointed 
244. for the Redemption thereof, and after B. being fick, his Wife in his Pre. 
Sir 7obn Rat- ſence, and with his Aſſent, delivers it to C. and B. dies, the Money muſt 
Fend Da, be paid to the Executors of B. and not to C. becauſe by the Delivery of 


* 3 the Feme, with the Aſſent of the Baron, there paſſed no Intereſt, but a 


8. C. adjudg- Cuſtody only. 
ed ; and ſaid, 

I: would be ſo though, if he delivered over npon a Conſideration ; and that it was not like a 

for that there he that hath the Intereſt ought to have the Money. Bulſt. 29, 30. S. C. adjudged, though 
ic appears that B. wiſhed C. to keep it ſafely till the Money was paid ; but 31. by Fleming Ch. Juſt, It 
had been otherwiſe if C. had paid the Money, &c. Noy 137. S. C. | 


* If the Condition be to leaſe certain Lands for three Lives to the Ob. 
ligee or his Aſſigns, and after the Obligee demands a Leaſe to be made to 
three Strangers for their Lives, he ought to make it them accordingly, or 
rol. Abe otherwiſe the Condition is broken; for here, by the Word Ans, is intend- 
483; ed Affigns by Nomination, for he cannot have other Aſſigns, in as much as the 
Rol. Rep, Eſtate is not aſſignable before he hath it. 


* Page 425 


37 3- 
3 Bula. 168. Bridg. 39. S. C. and S. P. 


Rol. Abr. It a Man be bound in 20/7. upon Condition to pay 107. to ſuch Perſon 
1 as the Obligee ſhall name by his laſt Will, and after the Obligee names no 
40% P1735" perlon by his Will, the Obligor is not bound to pay it to his Executors, 


Hob. 9. her g 3 
3 becauſe the Condition hath Reference to his Nomination. 


S. . adj udg- ' s ' 
ed ; = ber Coke, There is a Diverſity where the Condition is to pay 10 J. to the Aſſignee of the Obli- 


gee, and where to the Obligee or his Aſſigns ; for in the laſt Caſe it veſts as a Duty in the Obligee, and 
ſhall go to his Executors. Moor 855. adjudged. 


5 Co. 97. If A. ſeiſed in Fee by Indenture inrolled, covenants with B. that if B. 
Leon. 292. pays to A. his Heirs or Aſſigns, 400 J. at a Day, that then A. and his 
Heirs ſhall ſtand ſciſed to the Uſe of B. and his Heirs, and A. deviſes to his 
Wite during the Minority of his Son, and dies, the Money ſhall not be paid 
to the Wite, for ſhe is not Aſſignee; the Reverſion being in the Heirs 
a | 
5 Co. 97. But if A. had made a Leaſe for Life, the Remainder to another in Fee, 
the Leſſee for Lite had been an Aſſignee. 
Co. 97. 2. And it was ſaid, That if A. had conveyed over his whole Eftate in 
Part, yet ſo long as A. had any Part remaining, the Tender ought to be 
made to him. 
42 E. 3.13. b. If che Condition of an Obligation be to pay 10 J. &c. it is a good Per- 
Kol. Abr. formance if he pays it to his (a) Deputy. | 
0 A Bond was conditioned for the Delivery of forty Pair of Shoes at Holbourn-Bridge, within a Month, 
to J. S. a common Carrier, for the Uſe of the Obligee, and FJ. S. did not come to Londen within the 
Month, but the Obligor delivered them to his Porter; and it was adjudged a good Performance, for that 
the Delivery to the Man was a Delivery to the Maſter, within the Intent of the Condition, 2 Mod. zog. 
Eq. Caf. Abr. 308, zog. 10 Mod. 110, 111, 423. 11 Mod. 87. pl. 7. 88, 267, 12 Mod. 488, 564. 
2 Ld. Raym 792. Stra. 480, 505, 653. ' Sel. Caſ. Evid. 81, 89. 


Moor 68. pfl. If the Condition of an Obligation is to pay 201. to the Obligee, and 


183. ther the Pariſhioners of D. it (6) may be paid to any two of them. 
() Where the | | 
Condition 1s to pay Money to Baron and Feme, it may be pleaded to have been paid to the Baron only. 
Goull. 73. & wide 2 Sid. 41. | 

| | 3. At 


4 


3- At what Time it may be performed. 


If a Man makes a Feoffment in Fee, upon Condition that the Feoffor Lit. Sect 337. 
upon Payment of ſuch a Sum of Money to the Feoffee without Limitation Co. Lit. 208. 
of Time ſhould re-encer, the Feoffor hath Time during Life to pay the 
Money to the Feoffee during his Life; but if either die before that Time is 
elapſed, which is ſet by the Parties for the Performance of the Condicion, 
the Feoffment is abſolute ; bur if the Payment were to be made to the 
Feoffee, his Heirs or Executors, then the Feoffor hath Time during Life. 

But if the Condition be, That the Feoffee ſhall pay Money to the 2 And. 73. 
Feoffor, it muſt be paid in convenient Time, for it is not reaſonable the 
Feoffee ſhould have the Benefit of the Land without Payment. 

If the Condition of an Obligation be to do a local Act to the Obligee, Co. Lit. 
to which the Concurrence of the Obligor and, Obligee is neceſſary, as to b. 
make a Feoffment, Sc. (no Time being limited) the — * hath Time 6 Co. zo. b. 
during his Life to perform it, if not haſtened by Requeſt. 

But though the Condition is local, yet if it may be performed for the Co. Li 
Benefit of the Obligee in his Abſence, as the Acknowledgment of Satiſ- Gy Y- 9% 
faction upon Record, Sc. it ought to be done in convenient Time. 6 Co. zo. b. 


Hard. 19. 
S. C. and S. P. cited. 


208. 


When by the Condition the Obligor, Feoffor, Feoffee or Stranger, are * Page 426 
to do a ſole (a) Act or Labour, as to go to Rome, Sc. they ſhall have Time 


during Life, and cannot be haſtened by Requeſt, Co. Lit, 208, 


a. 209. b 
(a) Which in no Manner concerns the Obligee, Feoffor, Fc. nor their Benefit, 6 Co. It: 
Leon. 125, Ws 


The Lord Clifford held, Fc. in Capite, and the King licenſed him to Co. Lit. 222, 
alien to B. and C. ſo that they ſhould give the ſame to my Lord Clifford 2 Co. 80. a. 
and the Heirs of his Body, the Remainder over; and the Lord Clifford, *: S. cited, 
according to the Licence, enfeoffed B. and C. and before any Reconveyance 
the Lord Clifford died; and it was 8 his Heir might enter; for if 
they ſhould make the Eſtate to the Iſſue of the Lord Clifford. the King 
might ſeize for want of a Licence, and that in Default of the Feoffees. 

When the AR, by the Condition of an Obligation to be done to the 6 co. 31. 
Obligee, is of its own Nature tranſitory, as Payment of Money, Delivery Co. Lit. 208. 
of Charters, ' and the like, and no Time limited, it ought to be performed ( Rol. Abr: 
in (5) convenient Time. | 436. S. C. 

and ſeveral Caſes there cited to this Purpoſe. 


So if the Condition of an Obligation be to pay a leſs Sum, and no Day Rol. Abr. 
of Payment limited, he ought to pay it preſently, ſcilicet, within a conve- 436. 
nient Time. | -» 3 Eliz. 

If the Condition of an Obligation be to pay a certain Sum to a Stranger, Rol. Abr. 
without limiting any Time, this ought to be done (c) in convenient Time. 437. 


Wy (e) So where 
the Condition was, in convenient Time to aſſure the Land for the Maintenance of a School, and the De- 


viſee did not do it in eight Years, Co. 25. b. it was adjudged a Breach. 


If the Condition of an Obligation be to pay ſo much to a Stranger ſuch 


a Day, if he pays it before the Day, (d) this is a good Performance, (e) _ Abr, 
becauſe Payment before contains Payment at the Day. (4) Co. Lit. 


"i { us 

Cro, Car. 284. Cro. Jac. 435. Moor 367. pl. goa. wide 2 Sid. 78. (e) And upon lit ad 
diem, ſuch Payment may be given in le Moor 267. Cro. Elis. 142. And. 195. Sav. 96. 
Owen 45. Dyer 222. Godb. 10. Moor 47. adjudged. | 
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Conditions. 


— _ 


11 em 


Rol. Abr. If a Deviſe be to A. upon Condition that he pays the Debts of the 
437 Teſtator, he muſt pay them in a convenient Time, otherwiſe the Condition 
is broken; but where Lands are deviſed to be ſold for that Purpoſe, the 
Deviſce is not obliged to pay the Debts before he can find a Purchaſer for 
the Lands. | | | 

2 Co.78.Lord If A. conveys a Manor, to which an Advowſon is Appendant, to J. &. in 
Cromwell's Fee, upon Condition that J. S. ihall re-grant the Advowſon to A. for his 


8 Life, and if it happens not to be void in his Life, then one Turn to his 
Aer ; +4 Executors; though in this Caſe F. S. hath all his Life to re- grant it, if he 
8. C. 7 be not haſtened by Requeſt, and the Church does not become void in the mean 


Co. Lit. 222, Time, yet if the Church becomes void during his Life, b-tore any Requeſt, 
And. 17. the Condition is broken, becauſe the Feoffce cannot have all the Effect 
HH 105+ which was intended him by the Re-grant, which was to have all the Preſen- 
8 tations during his Lite. 

Co. Lit. 208, If 4. enfeotfs B. the firſt of May, upon Condition that he ſhall grant to 
b. A. an Annuity or Rent during his Life, payable yearly at Michaelmas, and 
Moor 472. the Annunciation; in this Caſe the Feoffee hath not Time to do it durin 

Soulf. 117. his Life, but he ought to do it (f) before the firſt of the ſaid Feaits, for 
{f) Where Otherwiſe 4. cannot have all the Advantage of the Rent intended him by 


one is to the Condition. 


rant a Re- 
3 he may do it any Lime during his Life, if it ſo long continues a Reverſion, if he be not haſtened 


by Requeit, Lev. 44. | 


Page 427 lf an Obligor or Feoffee be, by Force of the Condition of a Bond or 
Feoffment, to pay Money, or make a Feoffment to a Stranger, they muſt 

do it preſently, and (g) muſt give Notice to the Stranger, and they ſhall 

Co. Lit. 208. not fave the Condition by making a Tender thereof, if the other refuſes to 


to be per- at his Peril take Care of the Performance of it. 


formed to the 1 N 
Party himſelf only, who is to take Advantage of the Breach of the Condition, the Feoffee is not bound 


to do it betore Requeſt, Rol. Abr. 439. Moor 472. 


Co. Lit. 203. Tf 4. be bound to B. that C. ſhall infeoff D. C. has Time during his 
3 ad Life to do it, unleſs he be haſtened by Requeſt ; and if C. make a Tender 
S. P. thereof, and D. refuſe, the Bond is ſaved; for the Obligor undertakes not 
Vide Perk. to do any Act himſelf, but his Intent is to engage for the Readineſs of a 
756. cont.” || Stranger to do an Act to another who ſhall be intended to be a Friend of 
Lon MEN the Obligee, and under his Influence; bur in the ſaid Caſe if the Condition 
law. were, That C. ſhould enfeoff D. on ſuch a Day, C. muſt ſeek D. and give 
him Notice thereof, and requeſt him to be on the Land at the Day. 

If the Condition be to make a Gift in Tail to the Feoffor, the Re- 
mainder to a Stranger in Fee, the Feoffee has Time during his Life to do 
it, becauſe the Feoftor, who is Party and Privy to the Condition, is to take 
the firſt Eſtate, | S 

If a Feoffment be upon Condition to re-enfeoff the Feoffor and his Wife, 


he (+) ought to do it upon Requeſt. 


Co. Lit. 219. 
b. 


Rol. Abr. 
439+ 

6 Co. 31. f . 3 RACES | 
(hb) But if not haſtened by Requeſt, he hath Time during his Life, becauſe the Feoffor, who is privy to 
the Condition, is to take jointly with her. Co. Lit. 219. Hetl. 59. But if the Baron dies, the Feoff- 
ment mult be made to the Wife without Requeſt. Hetl. 56. 


2 Co. 3 Man- If the Condition of an Obligation be, That whereas A. the Obligor 
ſer's Caſe. hath conveyed Lands to B. the Obligee, if 4. the Obligor, and C. his 
Rol. ow Son, ſhall do all Acts, and deviſes for the better Aſſurance of theſe Lands 
440. S. C. to B. which ſhall be deviſed by B. or his Counſel, then the Obligation 

ſhall be void; and after B. deviſes and tenders a Releaſe to be ſealed 
by 


Conditions, 


by A. and C. his Son, and A. preſently ſeals, but C. becauſe he was not 
lettered, nor could read it, prays B. to deliver it to him, to ſhew to ſome 
Man learned in the Law, who might inform him whether it was according 
to the Condition; and if it was according to the Condition, he would 
ſeal it; this was a Breach of the Condition, becauſe he did not require the 
Writing to be read to him, and he was bound to take Conuzance of the 
Law, whether it was according to the Condition, and ſhall not have rea- 
ſonable Time to ſhew the Wriring to his Counſel learned in the Law, to be 
inſtructed by them. 

If the Condition be to make ſuch Aſſurance, Sc. to the Obligee as the Rol. Abr. 
Obligee ſhall deviſe, and after the Obligee deviſes an Indenture, &c. and 424. 
tenders it to him, and he requires Time to ſhew it to his Counſel, to be 2 Co. 3. 
adviſed thereupon, which is denied to him; yet if he does not ſeal it (c) wu 
preſently, the Condition is broken, becauſe the Condition is peremptory, Nioat 183. 


Moor 182, 
ſcilicet, to be performed preſently. 75 182 


| (c) But where 
a Man ſhall have Time to adviſe with his Counſel, 4 Leon. 190. Cro, Eliz. g. Rol. Abr. 441. 


Moor 143. That if the Condition be to make ſuch Aſſurance as his Counſel ſhould adviſe, his Coun- 
ſel ought to draw and engroſs it, Sc. Moor 595. 


. — 


Or at leaſt to approve the Draft, 


If the Condition of an Obligation be, If the Obligor do at all Times Rol. Abr. 
hereafter within the Space of one Month, when he ſhall be required, os 
make ſuch further Act and Acts, Aſſurance and Aſſurances, as the Ob- ploy ode 
-ligee ſhall by his Counſel demand, for the Recovery of one Annuity b. 
of zol. due from J. S. then the Obligation to be void; in this Caſe if Stile 241. 

* the (a) Obligee does not demand any further Aſſurance within the Month S. C. adjudg- 
after the making the Obligation, yet the Obligor is bound to make further os 
Aſſurance within a Month after Requeſt made after the Month paſt, after “ Page 428 
making the Obligation; becauſe the firſt Words, ſcilicet, at all Times bere- 

after, are without Limitation; and the other Words, within one Month, a — e 
when be ſhall be required, refer to the Requeſt, ſcilicet, he ſhall have a Month 22 
for the making thereof after Requeſt; for the moſt benign Conſtruction is to pay 500. 
ſhall be made to make this Agreement effectual; for this is not like a upon the 
common Aſſurance, by which it is covenanted to make further Aſſurance tenth of Ja- 
within ſeven Years, becauſe the Uſe in ſuch Caſe hath interpreted it, that JO ut 


he ſhall not be troubled beyond ſeven Years. 1 


Warning, the 
Obligor muſt pay the Money upon the tenth of January next, giving the Obligee three Months 


Warning ; for the Words ſhall be taken moſt ſtrongly againſt the Obligor, Lev. 85. Raym. 61. but 


faid by Windham, admitting the Obligee is to give Warning, and omits it, yet the Money is not loſt, but 
ſhall be paid on any three Months Warning. Keb. 381, 415. 


If the Condition be to do a Thing within a certain Time, he may per- 


form it the laſt Day of the Time appointed. 3 48 


vide Cro. 


FEliz. 14. Moor 122. pl. 266. Rol. Abr. 442. 


If upon a Mortgage a Tender be made of the Money at the Place, at Plow. 173. 
any Time of the Day ſpecified in the Condition, and the Mortgagee re- Co. 114. 
fuſes, the Condition is ſaved for ever, and the Mortgagor need not ſtay at mY b. 06. 
the Place appointed till the laſt Inſtant of the Day, becauſe by the expreſs : HE 8 
Letter of the Condition, the Money is to be paid on the Day indefinitely ; 22 H. 6. 37. 
nor needs there be any new Tender afterwards within convenient Time, be- 47 E. 3. 26. 
cauſe by the Words of the Contract both Parties ought co acquieſce. 

If the Condition of an Obligation be, to deliver to the Obligee twenty Leo. 101. 


Quarters of Corn the twenty - ninth of February next following the Date, adjudged. 
and 
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Condttions. 


- and the next February hath but twenty-eight Days, he is not bound to 4 
liver it till a Leap- year. | 2 


4. At what Place it may be performed. 


Rol. Abr. If a Place be limited and agreed on by the Parties where the Condition 
445,446. is to be performed, the Party who is to perform it is not obliged to ſeek 

the Party to whom, Cc. elſewhere, nor is he to whom it is to be per- 
(a) But he formed, (a) obliged to accept of the Performance elſewhere. | 


may accept it 
at another Place, and it is good. Moor 367. pl. 502, 


21 E. 4. 6- Rent reſerved, payable yearly, is to be paid on the Land; fo if a Man 
15 * —_ leaſes, rendering Rent, and the Leſſee binds himſelf in 207, to perform the 
oath dro we Covenants; this does not alter the Place of Payment of the Rent, far it 


is for Per- may be tendered (5)- on the Land without ſeeking the Obligee. 


formance of 
Homage, or other ſpecial corporeal Service, to the Perſon of the Lord, the Tenant by the Law of Con- 
venience ought to ſeek him in any Place in England. Co. Lit. 211. a, | 


Lit. ſ. 78. But if a Man makes a Feoffment, upon Condition that the Feoffor, upon 
Co. Lit. 210. Payment of 10/. may enter, &c. the Money being a Sum in Grofs, and 
collateral to the Title of the Land, the Feoffor muſt tender the Money tb 
the Perſon. of the Feoffee if in England. | | 
Page 429 lf the Condition of a Bond or Feoffment, is to make a (c) Feoffment, it 
is ſufficient to tender it upon the Land; becauſe the Eftate muſt paſs by 
Co. Lit. 210. Livery. 
1 make an abſolute Eſtate of Inheritance, unleſs he firſt gives Notice that he will do it ſuch a 
Time by Feoffment. Allen 24. Stile 61. adjudged. | 


Co. Lit. 210. If the Condition of an Obligation or Feoffment be, to deliver tw 
3 Leon. 260. Quarters of Wheat, or twenty Load of Timber, &c. to the Obligee or 
* Feoffee, the Obligor or Feoffor is not bound to carry the fame about, and 
ſeck the Feoffee, but the Obligor or Feoffor, before the Day, muſt go to 
the Obligee or Feoffee, and know where he will appoint to receive it, and 
* In Caſe of there it muſt be delivered“. 


ſuck an Obli- . : ; | 
gation, to be entered into, it behoves the Obligor to fix a proper and convenient Place. Yet, 2. If Ten- 


der at the Habitation of the Obligee would not be good ? 


5. What ſhall be ſaid a ſufficient Performance. 


Co. Lit. 97. If a Man makes a Feoffment in Fee, upon Condition that the Feoffor, 
b. 96. 2. within a Year after the Death of the Feoffee, pay to his Heirs, Executors, 
Cio. Eliz. or Adminiſtrators, 10 l, that then the Feoffor ſhould re-enter, the Feoffee 
2 makes a Feoffment over, and dies, the Feoffor paid the 100 J. within the 
Ser .. Year, and the Heir paid back 30 l. this is a partial and fraudulent Pay- 
Poph. 99g. ment; and no good Performance of the Condition, to defeat the Eſtate of 
Co. 209. the [ſecond] Feoffee; but if the whole Money had been paid, it had 
| . been good; becauſe the Payment is to be made to the Perſons mentioned 
G., ang in the Condition, and not to the Aſſignee of the Land, who is not named 
Wiat. therein. | | 

Co. Elis. 7. If A. is bound to B. in an (d) Obligation, conditioned that A. ſhall deli- 
Moor 70g. ver to B. before ſuch a Day an Obligation, in which B. is bound to A. 
Goulſ. 177. if 4. ſues B. upon the Obligation, and recovets, and after, before the 
Leon. 52. Day, delivers it to B. this is no Performance of the Condition; for notwith- 


(4) Sid. 48. 4 ſtanding 
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Conditions. 


ſtanding the Delivery of the Obligation, he may take Benefit of the Judg- 
ment; and ſo the Intent of the Condition is not performed. 3 
Like Point in Caſe of a Covenant. 80 in Caſe of a Promiſe. Rol. Abr. 448. 


If A. being a common Brewer, covenants that B. ſhall have ſeven Parts, 46 
of all his Grains made in his Brew-houſe, for ſeven Years, and after A. puts , 3 
in great Quantities of Hops into his Malt, of which the Grains were made, S. C. be- 
by Means whereof the Grains are ſpoiled, this is a Breach; becauſe in all tween Grif- 
Contracts the Intention of the Parties is to be conſidered ; and here it was and 


: a . G * 
the Intention of the Parties, that B. ſhould have the Grains for the Uſe of hk” 2 
his Cattle, and they will not eat them when Hops are put into them. though ob- 

| jected Caſe 
would lie, and no Covenant; for that was performed by the Delivery of the Grains, the Plaintiff ſhew- 
ing for a Breach, that the Defendant had /ubdole & callide, to deceive the Plaintiff of the Benefit of the 


Covenant, mixed Hops with his Malt, by which he had diſabled himſelf to perform the Intent of the 
Agreement. | 


So if I covenant to deliver ſo many Yards of Cloth, and cut it in Pieces, Raym. 464. 
and deliver it, this is a Breach; for the Law regards the (c) real and faithful 8 = p 
Performance of Contracts, and diſcountenances all ſuch Acts as are done in , Bone be 


f n Bond be 
fraudem legis. to pay 501, 


though it is 
not ſaid of Money, yet it muſt be fo intended; and the Obligee cannot tender fifty Pound Weight of 
Stone. Sid. 151. Said by Twi/den, that he remembered it to have been adjudged. —But if a Man co- 
venants that his Son, then infra anne nubiles, ſhall marry the Daughter of B. before ſuch a Day, and he 
marries her accordingly, but at the Age of Conſent diſagrees to the Marriage, yet is the Covenant per- 
formed ; for it was a Marriage, though ſubje& to be defeated by Diſagreement, and no other could be 
had within the Time. Owen 25. adjudged. | 


* If a Man aſſumes to make a Surrender of a Copyhold, upon Requeſt, * Page 430 
he is not bound to make it into the Hands of two Cuſtomary Tenants ; 


for that is but a particular Way of making a Surrender, grounded upon a C8 
particular Cuſtom. | | adjudged. 


| — So ifa Man 
be bound to make an Aſſurance as the Obligee ſhall deviſe, he is not bound to acknowledge a Fine byDe- 


dimus ; for that is but a ſpecial Way of taking the Cognizance, Allen. 6g,——Secws if there is a Proviſo that 
he ſhall not go above five Miles from his Houſe, and his Houſe is above five Miles from Weftmin/ter, 
Allen 69. Covenant to make an Eftate to A. and it is made to B, to the Uſe of 4, and whether good, 
Godb. gs. per Curiam dubitatur, & wide Cro. Eliz. 825. —— || If one Man is bound to make to an- 
other a ſure, ſufficient, and lawful Eſtate in certain Lands, by the Advice of J. S. if he makes an Eſtate 
to him according to the Advice of J. S. be it inſufficient, or not lawful, he is excuſed of the Obligation. 
5 Co. 23. d. — Where the Condition is to deliver a Releaſe to the Obligee, it is not enough to ſay that it 
was written, and Wax affixed to it, and that he was ready to ſeal and deliver it, but that the Obligee 


refuſed to accept; for he ought to have done all that he could; and he might have ſealed it notwith- 
ſtanding. 2 Rol. Rep. 238. | 


— — 


. Why not, ſince the Statute of Uſes ? unleſs A. abſolutely refuſes to have the Intervention of a 
Truſtee. ä 


If one be obliged to aſſure twenty Acres of Land, the Acres ſhall be ac- 6,, x1; 
counted according to the Eſtimation of the Country where the Land lies, 476, 665. 
and not according to the Meaſure limited by the Statute, Ar 67. 

| | 8 Ei 681. 

If A. covenants with B. to make ſuch Aſſurance of all his Lands, at the Moor 570. 
Coſts of B. as B. or his Counſel ſhall (a) adviſe B. may require one Aſſu- (a) H A. co- 
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Conditions. 
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111 


and the next February hath but twenty-eight Days, he is not bound to Fl 
liver it till a Leap- year. - 


+ At what Place it may be performed. 


Rol. Abr. . If a Place be limited and agreed on by the Parties where the Condition 
445,446, is to be performed, the Party who is to perform it is not obliged to ſeek 

the Party to whom, Cc. elſewhere, nor is he to whom it is to be per- 
(a) But he formed, (a) obliged to accept of the Performance elſewhere. | 


may accept it | 
at another Place, and it is good, Moor 367. pl. 502. 


21 E. 4.6. Rent reſerved, payable yearly, is to be paid on the Land; fo if a Man 

-= BY _— leaſes, rendering Rent, and the Leſſee binds himſelf in 207, to perform the 

42 Covenants; this does not alter the Place of Payment of the Rent, for it 
may be rendered (5) on the Land without ſeeking the Obligee. 


1s for Per- 


formance of 
Homage, or other ſpecial corporeal Service, to the Perſon of the Lord, the Tenant by the Law of Con- 


venience ovght to ſeek him in any Place in England. Co, Lit. 211. a, 


Lit. ſ. 78. But if a Man makes a Feoffment, upon Condition that the Feoffor, upon 
Co. Lit. 210. Payment of 101. may enter, &c. the Money being a Sum in Grofs, and 
collateral to the Title of the Land, the Feoffor muſt tender the Money to 


the Perſon. of the Feoffee if in England. | 
Page 429 If the Condition of a Bond or Feoffment, is to make a (c) Feoffment, it 
is ſufficient to tender it upon the Land; becauſe the Eftate muſt paſs by 


Co. Lit. 210, Livery. | 
(c) Other- 5 : 
ke an abſolute Eſtate of Inheritance, unleſs he firſt gives Notice that he will do it ſuch a 


wiſe, if to ma | 
Time by Feoffment. Allen 24. Stile 61. adjudged. | 


Co. Lit. 210. If the Condition of an Obligation or Feoffment be, to deliver twenty 
3 Leon. 260. Quatters of Wheat, or twenty Load of Timber, Cc. to the Obligee or 
* Feoffee, the Obligor or Feoffor is not bound to carry the fame about, and 
ſcek the Feoffee, but the Obligor or Feoffor, before the Day, muſt go to 
the Obligee or Feoffee, and know where he will appoint to receive it, and 


* In Caſe of there it muſt be delivered“. 


ſuck an Obli- | 
gation, to be entered into, it behoves the Obligor to fix a proper and convenient Place. Yet, Q. If Ten- 
der at the Habitation of the Obligee would not be good? & 


5. What ſhall be ſaid a ſufficient Performance. 


Co. Lit. gz, If a Man makes a Feoffment in Fee, upon Condition that the Feoffor, 
b. 96. 2. within a Year after the Death of the Feoffce, pay to his Heirs, Executors, 
Cio. Elizz. or Adminiſtrators, 10 l, that then the Feoffor ſhould re-enter, the Feoffee 
3 makes a Feoffment over, and dies, the Feoffor paid the 10017. within the 
Gonlf. 177. Year, and the Heir paid back 30 J. this is a partial and fraudulent Pay. 
Poph. 99. ment; and no good Performance of the Condition, to defeat the Eſtate of 
Co. 209. the [ſecond] Feoffee; but if the whole Money had been paid, it had 
Godb. 299. been good; becauſe the Payment is to be made to the Perſons mentioned 


c. be 0 7 
Sin + * in the Condition, and not to the Aſſignee of the Land, who is not named 
Wiat. therein. | 


If A. is bound to B. in an (d) Obligation, conditioned that A. ſhall deli- 


8 ver to B. before ſuch a Day an Obligation, in which B. is bound to 4. 
Goulſ. 177. if 4. ſues B. upon the Obligation, and recovers, and after, before the 
Leon. 52. Day, delivers it to B. this is no Performance of the Condition; for notwith- 
0% 84. 48. Rk ; ſtanding 
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Conditions. 


—— 


' ſtanding the Delivery of the Obligation, he may take Benefit of the Judg- 


ment; and fo the Intent of the Condition is not performed. EA. 705, . 
Like Point in Caſe of a Covenant,———So in Caſe of a Promiſe. Rol. Abr. 448. 


If 4. being a common Brewer, covenants that B. ſhall have ſeven Parts, 6 
of all his Grains made in his Brew-houſe, for ſeven Years, and after A. puts , n 
in great Quantities of Hops into his Malt, of which the Grains were made, S. C. be- 
by Means whereof the Grains are ſpoiled, this is a Breach; becauſe in all tween Grif- 
Contracts the Intention of the Parties is to be conſidered; and here it was A 2 4 
the Intention of the Parties, that B. ſnould have the Grains for the Uſe of — * 
his Cattle, and they will not eat them when Hops are put into them. though ob- 

| jecte 
would lie, and no Covenant; for that was performed by the Delivery of the Grains, the — he. 
ing for a Breach, that the Defendant had /ubdole & callide, to deceive the Plaintiff of the Benefit of the 
2 mixed Hops with his Malt, by which he had diſabled himſelf to perform the Intent of the 
greement. | | 


So if I covenant to deliver ſo many Yards of Cloth, and cut it in Pieces, Raym. 464. 
and deliver it, this is a Breach; for the Law regards the (c) real and faithful — — the , 
Performance of Contracts, and diſcountenances all ſuch Acts as are done in , Bong be 


*M . Bond be 
fraudem legis. to pay 501. 


| though it is 
not ſaid of Money, yet it muſt be fo intended ; and the Obligee cannot tender fifty Pound lake of 


Stone. Sid. 151. Said by Twi/den, that he remembered it to have been adjudged. But if a Man co- 
venants that his Son, then infra annos nubiles, ſhall marry the Daughter of B. before ſuch a Day, and he 
marries her accordingly, but at the Age of Conſent diſagrees to the Marriage, yet is the Covenant per- 
formed ; for it was a Marriage, though ſubje& to be defeated by Diſagreement, and no other could be 
had within the Time. Owen 25. adjudged. | | 
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If a Man aſſumes to make a Surrender of a Copyhold, upon Requeſt, * Page 430 
he is not bound to make it into the Hands of two Cuſtomary Tenants 
for that is bur a particular Way of making a Surrender, grounded upon a — 68. 
particular Cuſtom. — 


| p : —So ifa Man 
be bound to make an Aſſurance as the Obligee ſhall deviſe, he is not bound to acknowledge a Fine byDe- 


dimus ; for that is but a ſpecial Way of taking the Cognizance, Allen. 6g,—Seexs if there is a Proviſo that 
he ſhall not go above five Miles from his Houſe, and his Houſe is above five Miles from Wiſiminfter, 
Allen 69. Covenant to make an Eftate to A. and it is made to B, to the Uſe of 4. and whether good 

Godb. 95. per Curiam dubitatur, & wide Cro. Eliz. 825. — || If one Man is bound to make to an. 
other a ſure, ſufficient, and lawful Eſtate in certain Lands, by the Advice of J. 8, if he makes an Eſtate 
to him according to the Advice of J. S. be it inſufficient, or not lawful, he is excuſed of the Obligation, 
5 Co. 23. b. — Where the Condition is to deliver a Releaſe to the Obligee, it is not enough to ſay that it 
was written, and Wax affixed to it, and that he was ready to ſeal and deliver it, but that the Obligee 


refuſed to accept; for he ought to have done all that he could; and he might have ſealed it notwith- 
ſtanding. 2 Rol. Rep. 238. | 


m * 


— — 


|| 2z. Why not, ſince the Statute of Uſes ? unleſs A. abſolutely refuſes to have the Intervention of a 
Truſtee. 


If a Man by Indenture bargains and ſells his Lands to another in Fee, And. 25. 
and covenants to make thereof to the Vendee a good and ſufficient Eſtate Bendl. 36. 
before Chriſtmas next, and before Chriſtmas the Vendor cauſes this Deed to 2 1 
be inrolled, yet this is not a good Performance; for by the Intention of the eg. * 2 © 
Covenant, ſome other Aſſurance was to be made. 

If one be obliged to aſſure twenty Acres of Land, the Acres ſhall be ac- C. Eliz 
counted according to the Eſtimation of the Country where the Land lies, 476, 665. 
and not according to the Meaſure limited by the Statute, * 67. 

8 Ki 681. 

If A. covenants with B. to make ſuch Aſſurance of all his Lands, at the Moor 40. 
Coſts of B. as B. or his Counſel ſhall (a) adviſe B. may require one Aſſu- (a) If A. co- 
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Oven 52. If the Condition be in the Copulative, and it is not poſſible to be per- 


Conditions. 


venants to Fance for one Parcel, and another Aſſurance for another Parcel; for being 


make ſuch to be made at the Coſts of B. it is no Prejudice to A. 
Aſſurance of | | | SPAR 
Lands to B. as the Counſel of B. ſhall deviſe, himſelf, though learned in the Law, cannot deviſe the AC. 
ſurance, but it ought to be deviſed by ſome of his Counſel ; for if the Party himſelf might adviſe it, then 
ic would be no Plea to ſay Quod concilium non dedit adviſamentum. 5 Co. 19. b. Cro. Eliz. 297. $. C. 
Rol. 466. S. P. cont”. | 


pI 


— 
* 


Wen But if the Aſſurance is to be made at the Coſts of the Covenantor, if an 
Cro. Eliz. Aſſurance of Part only is required, he muſt make it; but then he is dif. 
681, charged from making any Aſſurance of the Reſidue. 

It the Condition of an Obligation be, that the Obligor, before Michael- 
Yelv. 44. mas, ſhall make, Sc. all and every reaſonable Act and Thing for aſſuring 
Moor 68:, the Manor of D. to J. S. and his Heirs, and the Obligee requeſts him ge- 
S. C. adjudg- nerally to convey, the Obligor muſt make an Aſſurance ; and if thereupon 
pcs rg the Obligor makes a Feoffment, and the Obligee after requeſts a Fine, the 
do all 48; Kc. Obligee muſt acknowledge it; and ſo upon every Requeſt, he ought to 
to be required make ſeveral Aſſurances, 


by the Obli- x 
— but ſaid, if it bad been to be deviſed by the Obligee or his Counſel, he ought to have ſhewed he 
had deviſed, and required ſuch a particular Feoftment or Fine, 4 


If a Man covenants to make further Aſſurance, and to do any Act or 
Cro. Jac. 251. Acts, Ec. as ſhall be deviſed, &c. and a Note of a Fine is tendered, and 
Moor 810. he is required to acknowledge it before a Judge of Aſſiſe, he muſt acknow- 
wy 2 ledge it, though no Writ of Covenant is depending; for he hath covenanted 
8 Note je to do every Act; and this Note of a Fine is an Act; and whether it be well 
an Ad prepa- levied, or to no Purpoſe, is not material. 
ratoty for the 


Fine ; and the Writ of Covenant may be ſued out after; and ſo it is an Act for further Aſſurance, though 
the Writ of Covenant is not depending. Bulft go. S8. C. & wide Latch 186, And. 56. 


Page 431 If A. (a) enfeoffs B. upon Condition that B. ſhall make a Gift in Tail to 
A. and his Wife, and the Heirs of their two Bodies, Remainder to the 
Lit. (. 382. right Heir of the Feoffor, and A. dies; B. ought to make an Eſtate for 


NE Life to the Wife, () without Impeachment of Waſte, Remainder to the 


180. Heirs of A. for the Eſtate ſhall be made as near the Intent of the Condition 
Rol. Abr. as it can be, 

3 | | 1 
Abr. 19. & pot 433. And yet if the Wiſe accepts the Eſtate for Life, without this Clauſe, it is / 
good; becaule the Eſtate for Life is the Subſtance of the Grant, &c. Co. Lite 219. b. 


Leon. 74. formed, it ſhall be taken in the (c) Disjunctive. 
Goulf. 71. 

Rol Abr. 444. (e) As if the Condition be, that he ard his Executors ſhould do ſuch a Thing, this 
in the Disjunctive, becauſe he cannot have an Executor in his Liſe-time. 21 Ed. 4. 44. b. Rol. Abr. 
466. ©. T So if the Condition be, that he and his Aſſigns ſhall ſell certain Goods, this is in the 
Disjunctive, becauſe both cannot do it. 21 E. 4. 44. b. Rol. Abr. 444. 8. CO 


Co. Lit. 225. If a Leaſe be made to Huſband and Wife for twenty-one Years, if the 
a 1 Huſband or Wife, or any Child between them, ſo long lives; and the 
"Rk Sig Wife dies without Iſſue, yet the Leaſe ſhall continue during the Life of the 
Goulſ, 71. Huſband; for the Disjunctive reterreth to the Whole, and disjoineth not 
And. 161. only the latter Part, as to the Child, bur alſo to the Baron and Feme; ſo 


Leon. . 1 1 
_ = N the Senſe is, if the Baron, Feme, or any Child, ſhould ſo long 


209. 


Co. Lit. 225. So if an Uſe be limited till A. ſhall come from beyond Sea, and attain to 
1 his full Age, or die; if he comes from beyond Sea, or attains his full Age, 
_ the Uſe ceales.. 

5 If 


270. 


Conditions. 


— 4 


If a Deviſe be made upon a Dis uhctive Condition, to be performed by pam. +6. - 
the Deviſce, he hath his (4) Election. | = N 9 — if 2 
| ondition be 


to enfeoff the Obligee of O. or 8. the Obligor hath his Election. 18 E. 4. 17. b. 5 Co. 22. 4. But 
for this vide Title Ele#ton, and Rol. Abr. 48. : 


If an Obligation be conditioned to pay B. or his Heirs, annually 12 J. at Cro. Jac. 
Midſummer and Chriſtmas, or to pay him or his Heirs, at any of the ſaid 304 al 
Feaſts, 1501. the Obligor hath Election to pay the 12/. or the 1301. 8e. 


though he may at any Time“ determine the Payment of the 124. by the 


Payment of the 150/. This muſt 


mean, at ei- 


ther of the Feaſts, becauſe an annual Sum is payable, in the mean Time. 


If A. covenants with B. that A. er his Son C. or either of them, ſhall 2 Sid. 107. 
work with B. at the Grinding and Poliſhing of Glaſs, B. paying to each of Sir Paul Neele 
them ſo much, Ec. and B. requeſts C. to work with him, Ec. if he doth 204 Peeve, 
not, the Covenant is broken; for B. had the Election to require both, or * 


any one of them to work with him. 

If an Obligation be conditioned to pay Money, if a Ship puts to Sea, Lev. 54. 
or the Goods, or the Obligor return ſafe, and the Obligor dies before his ow and 
Return, yet the Money is payable ; for all thoſe Things being contingent, {9% *© 
and uncertain which of them will happen, the Law ſupplies the Words? 
which ſtall firſt happen, and forecloſes the Election of the Obligor; (e) ( , Cre. 
and is nat like the Caſe where a Man is bound i Pay Money at Lady-day Eliz. 380. 

0 


or Michaelmas, and he dies after Lach- day, and before Michaelmas +. + This ſup- 


poſes the Ob- 
ligor to have had an Election. 


So where the Condition of a Bond was, that the Obligor ſhould bring Re/vel and 
the Son and * * of J. S. at their full Age, to give ſuch Releaſes as a C, ad- 
third Perfon ſhould requite ; the Defendant pleads, that the Son is alive, *** 
and under Age; and on Demurrer to this Plea, it was held, that the Force 
of the Bond was not ſuſpended till they are both of Age, becauſe it is to be 
taken not conj unctively, but reſpectively and diſtributively ; for the Obli- 
gor undertakes that the Daughter ſhall releaſe at her full Age, as well as 
the Son; and if ſhe does nor, the Condition is broken. 

If che Condition of an Obligation be to pay 307. or twenty Kine, within page 422 
a Month after the Death of X. at the Election of the Obligee, he muſt, at hs. 
his Peril, make his Election within the Time limited; for the Obligor is Leon. 69. 
not bound to tender both; but where the Condition is to pay ſuch a Day Moor 241. 
101. in Gold or Silver, at the Election of the Obligee, if he does not make 
his Election before the Day, yet the Duty remains payable, being Parcel of 
the Penalty. | a 

If the Condition of an Obligation be, that if the Obligor, within fix 104 6 
Months after the Death of B. ſhall aſſure a Rent of 20l. yearly to C. as the . 
Counſel of C. ſhall adviſe, at the Coſts and Charges of C. if C. require the three Judges 
ſame; or if the Obligor ſhall not grant the Rent, if then he ſhall pay to C. , againſt 
300l. the Obligation ſhall be void; and B. dies, and C. tenders no Grant V, 
of the Rent within the Time, the Obligor is not bound to pay che 300 J. Cds (29 the 


Condition is 
not disjunc- 


tive till Requeſt to ſeal a Deed of Annuity ; and that therefore the Obligor ought to pay the 3ool. 


2 Mod, 201. S. C. adjudged per totam Curiam. * 
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* Tn this Caſe C. not having tendered a Grant, had not done every Thing in his Power, to intitle 


— to his Action, as the Grant was to be at his Coſts, and he was to requeſt the Obligor to make 
the lame, | | | 
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Conditions. 


7 Mod 304. If the Condition of an Obligation be, that the Obligor ſhall work out 
_ Fright an 
Bull, ad- 
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judged, 


Rol. Abr, 


49 


449. 
Co. Lit. 206. 
A, 

Same Rule. 


401. at the uſual Prices in Packing, when the Obligee ſhall have Occaſion 
for himſelf or Friends to employ him therein, or otherwiſe ſhall pay him 
401. if the Obligee hath no Occaſion to make Uſe of him in Packing, he 


muſt pay the 401. 


* 


(Q) What ſhall excuſe the Non⸗perfoꝛmante: 
And herein, 


1. Of the AR of God. 


Egularly, if a Condition, which was poſſible at the making thereof, 
(a) becomes impoſſible by the Act of God, the Obligation is diſ- 


charged. 


(a) Where the Sickneſs of the Wife will excuſe the Huſband and Wife from levying a Fine, the Condition 
being to levy it upon the reaſonable Requeſt of the Obligee. Moor 124. pl. 270. & wide Leon. 304. 


But for this 
vide Title 
Bail. And 
Rol. Abr. 


449. 
Rol. Abr. 


450. 


5 Co. 22. 
Laughter's 
Caſe. ® 
Poph. 98. 
Moor 357. 
Cro. Eliz. 
398. 8. C. 


If a Man be let to Mainprize, it is a good Plea at the Day when the 
Manucaptors ought to have the Body, Sc. for the Manucaptors to ſay that 
he who was let to Mainprize was dead before the Day, ſo that they could 
not have his Body at the Day. | | 

If a Man covenants to build an Houſe before ſuch a Day, and after the 
Plague is there before the Day, and continues there till after the Day, this 
ſhall excuſe him from the Breach of the Covenant, for the not doing there- 
of before the Day; for the Law will not compel a Man to venture his Life 
for it, but he nay do it after. 2 

If the Condition conſiſts of two Parts in the Disjunctive, in which the 
Party hath an Election which of them to perform, and both poſſible at the 
Time of making the Condition, and one becomes impoſſible afterwards, 
by the Act of God; this ſhall excuſe the Performance of that and the other 
alſo; for otherwiſe his Election ſhould be taken away by the Act of God. 


The Condition being, that if B. aliened his Wife's Lands, if then he purchaſed other Lands of as much 
Value, to his Wife and her Heirs, or ſhould leave her the Value by his Will, then the Bond ſhould be 
void, and he aliened his Wife's Lands ; and before any Purchaſe made the Wife died, living B. but 
Gaudey held, that he ought to purchaſe Lands to the Heir of the Wife, Et wide Cro. Eliz. 277, 864. 


Moor 432, 045 
Rep. 189. 3 Mod. 234. 


2 Jones 98. 3 Keb. 738, 761, 770. Mod. 265. 2 Will. Rep. (617.) 3 Will, 


* Page 433 


5 Co 22. 
Cro. Eliz. 
780. S. P. 
21 E. 3. 30. 
Rol. Abr. 


450. 


See peſt 433. 


* But it has been held, where the Condition was to make the Obligee a 
Leaſe for Life, by ſuch a Day, or pay him 1007. that though the Obligee 
die before the Day, his Executor ſhall have the 100 J. and the Ground of 


Laughter's Caſe was denied to be univerſal. 


If a Condition conſiſts of two Parts, of which one was not poſſible at 
the making of che Condition to be performed, he ought to perform the 
other. | 

As if the Condition be to infeoff J. S. or his Heirs, when he comes to 


ſuch a Place, he is bound to infeoff J. S. when he comes, becauſe the 
other 


—— Ces. —ůů — — 


Conditions. 

© other is not poſſible; for he cannot have an Heir during his Life, and fo 

he had not any Election. os 

If a Condition of an Obligation be to make an Aſſurance of certain Land Rol. Abr. 
to the Obligee and his Heirs, and after che Obligee dies, pet He'ought'ro #59 8 
make the ; (an to his Heir; for this *Copulative and Hs Heirs thall =_ 8 
have the Signification of a Disjunctiye. mg eee & wide Cro, 

| nike Bod aberony Elia. 399 

Mod. 233. Vern. 8 Mod. 23. 10 Mod. 18, $44, 3/0, 372. 11 Mod. 45. 12 Mod. 

* Cad Fes e e e. 5 * 334 a | 


If the Condition of an @bligation ve to infeolf. two; before ſuch a Day, Rol. Abr. 
and one dies before the Day, yet he ought to infroff che ocher. 85 2c $3 0 
Var e "= —Y 8. FP. cont. per Mora, 


If the Condition of an Obligation be, chat whereas a Marriage is intend- Nl. Abr. c. 
ed between A. and B. if the ſaid Marriage takes Effect, and if : the Wife Wortund 
ſurvives A. and does not receive 300 l. of A. by his Will, or by the Cuſ- Bates. But 
tom of Londen, within three Months after the Death of A. that then if the A 5 
Obligor pays to B. or her Executom, 500 J. within fix Months after, the 64, 5d. 5e, 
Obligation ſhall be void; and after the Marriage takes Effect, and B. ſur- fran Cor lam. 
vives A. and dies within three Months, without receiving any Thing of Palm. 513. 
the ſaid 2007. by the Will of A. or by the Cuſtom of Londan; it feems 8. C. d- 
the Death of B. within the three Months, hall not excuſe the Obligor to 2 | 
pay the 500 J. to the Executors of B. becauſe it is not any diguoRive Con- ſaid that chat 
dition of which the Obligor hath any Election to do the one or the other; was no Dif- 


but the Condition is, that if a Stranger dees not pay fo much within a ferense whon 


Time, that he himfelf will pxy another Sum, fo that the Death of the Pare we Bleftion. 


Stranger, or in 
| the Obligor. 
Tue Text ſeems to —— 


If A. binds himſelf er to B. for ſeven Tears, and B. enters 2 Brownl. o. 
into 2 Bond to A. conditioned to pay A. his Executors or Aﬀigns, 10 J. at 5 ah and 
the Time of the End or Determination of his Apptenticeſhip, and A. ſerves — * 
fix Years, and then dies, the Money ſhall not be paid ro his Executor, S. C. — 
though it was objetted that his Apprenticeſhip ended at his Deatn. ed. 

If A. enters into à Bond to B. Shditioned' that C. ſhould perform an 2 Leop. ; 55 
Award to be made between B. and C. and it is awarded that C. ſhall pay £ingwe/! and 
to B. 10. at Michaelmas, and 10. at Lady-Day, yet becauſe the Sum Chapman. 
awarded is a Duty, it is as if the Condition of a Bond had been for the 2 =” a 
Payment of the Money; and if not paid, the Bond is forfeited. judged. 

ut if the Condition of an Obligation be, that the Obligor ſhall infeoff,, Leon. 

the Obligee at ſuch a Day, and before the Day the Obligor dies, and the Co. 13t, 2 N 
Land deſcends to his Heir, the Condition is become impoſſible, by the Act =: 8. P. 
of God, and the Performance thereof encuſec. Web 4 

But it has been held in Equity, that if the Condition of a Bond be to Eq: Abr. 18. 
ſertle certain Lands in ſuch a Manor, by ſuch a Day, though the Obligor — 7 
die before the Day, by which the Bond is ſaved at Law, yet an Execution and gf”, 
. ought to be decreed in Specie. | have been 


A Sil Has on 'P ee ee HOlften done. 
One deviſed to his eldeſt Daughter upon Condition ſhe ſhould marry 
his Nephew, on or before ſhe attained the Age of twenty, the Nephew 
* died young,andthe Daughter never refuſed, and indeed never was requir- * Page 434 
ed to marry him; after the Death of the Nephew, the Daughter, being 
about ſeventeen, married J. S. and it was adjudged that the Condition was Salk. 170. 
not broken, being become impoſſible by the Act of God. kz. Finke 


| and Honwel, 
adjudged in C. B. and affirmed in B. R. Skin, 301. pl. 5. 319. pl. 1. S. C. adjudged, 


1 6 A | 2, Of 


ty, who is to receive from the Stranger, ſhall not excuſe the Obligor. - AK. 
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judged. 


Caounditions. 


2. Of che Ad of Law. © 


. 
— 
LO 


Rol. Abr. If an Annuity be granted upon Condition that the Grantee ſhall be At. 


451+ torney for the Grantor, in all Pleas, if he be after made Sheriff, yet this 
ſhall not excuſe him from the Performance of the Condition; but he ought 
to be his Attorney: otherwiſe the Condition is broken. ann 
Rel. Abr. If A. deviſes Land to B. and his Heirs, upon Condition that he, his 
451. Heirs and Aſſigns, with the Iſſues and Profits of the Land, ſhall pay year- 
Slade and ly fo much for certain Charitable Uſes, and dies, and after the Deviſee 
Thomp/on, ad- dies, his Heir within Age, and in Ward to the King, the Payment all 
Cro. Jac. 354. be excuſed, during the Time the King hath him in Ward; for by the 
Rol. Rep, Intent of the Condition, the Payment ought to be made with the Iſſues and 
198. Profits, which are transferred, by Act in Law, to the King. 
Bulſt. 58. 3 | i 8 ; | | 
C. adjudged. Hard. 10, 11. S. P. appears, and long Argament, whether the King odd be bound 
by the Condition, S * 2 


Lad [ag If a Recognizance be conditioned for the Appearance of B. at che next 
Rofſe and Pie, Aſſiſes held for the County of S. and before the next Aſſiſes, B. ſues a Cer: 
djudged. Hiorari out of the King's Bench, to remove the Recognizance, and at the 
Bulit. 155. next Aſſiſes delivers the Certiorari to the Judge, yet this does not excuſe 
CS = 8 his Appearance; for though the Certiorari was the Command of the King, 


that though yet the Purchaſe thereof was the Act of B. and he could by no ſuch Slight 


the Hands of fave his Recognizance. 


the Jud : | | | A 
were mut, and forecloſed by the Certiorari, yet they might have entered his Appearance. Cro. Jac, 
281. 8. C. adjudged, and that he ought to have procured his Appearance to be recorded. R 


2 Lev. 26. ' If a Man hath good Title to Land, by Virtue of a Fine, and ſells the 
8 , ſame, and covenants with the Vendee, his Heirs and Aſſigns, that he ſhall 
8. C. aq. enjoy againſt him and B. and all claiming under him; and after by an Act 
jadged of Parliament, reciting that B. had ſettled this Eſtate upon C. and that 
againſt the certain Perſons had unduly procured the ſaid Fine from her, it is enacted 
opinion of that the Fine ſhall be void, and that every Perſon may enter, as if no ſuch 
Twwi/den. Fine had been; and after one enters, claiming Title under C. this is a 

Breach of the Covenant; for the Act makes no new Title, but removes the 

Obſtruction of the old; and it was ſaid, that doubtleſs B. was named in 

the Covenant for this Purpoſe, in Caſe this Fine unduly obtained ſhould be 


avoided. 


* Of the Act | of the Parties. 


2 TEES If the Condition of an Obligation be, that the Obligor ſhall enfeoff the 
S. P. Upon Obligee of the Land, before ſuch a Day, and after, before the Day, the 
the Condition Obligee diſſeiſes the Obligor, and keeps it by Force till after the Day, fo 
of a Feoff- that the Obligor cannot enter, this will excuſe the Performance the 


mY... CONN, | Fe ** 
Rol. Abr. If Leſſee for Years covenants to drain the Water which is upon the 


259% kla Land, before ſuch a Day, and after the Leſſor enters before the Day, and 
ro. Eliz. there continues till the Day is paſt, per this ſhall not excuſe the Perform- 


374. S. C. ance of the Covenant, (a) becauſe this is collateral to the Land. 
adjudged, it | | | 
not being alledged that the Leſſor held him out, and diſturbed him in doing it. Moor 402. Owen 65. 
Godb. 69. (a) Butifit had been a Covenant adhering to the Land, and in reſpe& of the Enjoyment 
thereof, it would have been otherwiſe ; but then it muſt have been ſhewn that he held him out of Poſ- 


ſeſſion. Moor 402. pl. 534. Owen 65. 


* * 
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- * If a Man be bound to build an Houſe, c. he is excuſed if the Obliger Page 435 
will not ſuffer him to build it; for he cannot come upon the Land againſt Bro. cove. 
his Will. „ 0% D061 0143422 e evbadl i es gi 
17> JO A404 Kol. Abr. 453. 


| "£4 £32 27 NA 4 Ns. 3. 1 Nag Los rink tt + 
So if a Condition be to repair a Houſe, he is excuſed thereof, if a Strang- 9 H.6. 44. b. 
er, by the Command of the Obligee himſelf, diſturbs him, and will not Rol. Abr. 
fuffer; him to do it. vo? lendi: i bach „% 
If the Condition be to erect à Mill, and after he comes to the Obli 3 H. 6. 37. 
and ſays all is ready for the Erecting thereof, and demands of him when Rol. Abr. 
he ſhall come with the Mill to erect it; if the Obligee ſays he will not 453, 454 
have the Mill, and intitely diſcharges him of the Mill, this ſhall excuſe him 
of the Performance. e " 
If Leſſee for Years of an Houſe covenants to repair it, and to leave it in Rol. Abr. 
as good Plight as he found it, and after certain Sparks of Fire come out of 454. 
the Chimney of the Leſſor, into an Houſe not much remote, by which the 
Houſe of the Leſſee is burnt, this will excuſe the Performance of the Co- 
venant to the Leſſee; ſo that he is not bound to rebuild, becauſe this comes 
by the Act of the Leſſor himſelf, : » 4 


4 


If a Leaſe be made upon Condition that the Leſſee ſhall not it or 35 H. 6. 162. 


harbour any Whore within the Houſe to him let, and that if ſuffers 42 
ſuch Woman to ſtay there ſix Weeks after Warning, &c. it ſhall be law- g. C. os 
ful for the Leſſor to enter; and after the Leſſee ſuffers ſuch Woman to be ZE 
there, and Warning is given him, by the Leſſor, although after the Leſſor 
commands the Woman to ſtay there for {nz Weeks, yet this ſhall not ex- 

cuſe the Performance of the Condition, becauſe the Leſſor did not do any 


Act, and notwichſtanding the Command, the Leſſae (a) might have re- () If a Bond 
moved her ®. | . 


nns and B. before a certain Day, 
Whore, and tells if — her, he will tie her to a 2 


de coudition- 


ed to procure 
and before the Day the Obligee 
| ; by Reaſon whereof the Obligor could 
procure B. to. marry him, this will excuſe the Non-performance., Cro, Eliz. 69 


not 
but-then it moſt be ſhewn in pleading, that the Obligor did what he could to procure her to marry, Ac. 


— — — 


#* Ged. gu. If a Jury would now find in an Ejectment for the Leſſor, under ſuch Circumſtances, as it 
might be a Colluſion' between the Landlord and the Woman, and it might be ſuppoſed the Landlord, 
by his Command to the Woman to ſtay, had given Licence and diſpenſed with the Condition? 


But if the Leſſor ouſts the Leſſee, and by Force, and againſt the Will 35.6. 162. 
of the Leſſee, pou in the Woman, and violently makes her ſtay there by 8 Co. 92. 


Force, againſt the Will of the Leſſee, for fix Weeks, this ſhall excufe the 
Performance of the Condition. 


If A. is bound to B. that J. 8. ſhall marry Fane G. before ſuch a Day, Co. Lit. 206. 


and before the Day B. marries her, he ſhall take no Advantage of the Con- b. 
dition, becauſe by his Means it could not be perforn ed. 
If a Man makes a Feoffment in Mortgage, upon Condition to be void Co. Lit. 210. 
upon Payment of Money by the Fcoffor, Sc. to the Feoffee, at a Day, if b. 
at the Day the Feoffee is out of the Realm, the Feoffor is not bound to 
ſeek him, or to go out of the Realm to him; and therefore, becauſe the 
Feoffee is the Cauſe that the Feoffor cannot tender the Money, the Feoffor 
may enter into the Land, as if duly tendered T“. | IT Buthe will 
FRE; Tg: remain liable 
| to the Payment of the Money. 


kf 


If A. leaſes to B. for Years, upon Condition that if B. Money to Co. Lit. 218. 
A. or his Heirs, at a Day, that B. ſhall have the Fee; and before the Day,“ 
A. is attainted of Treaſon, and executed; now though the Condition be- 
came impoſſible by the Act and Offence of A. yet B. ſhall not have A. * 5 
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| by plating the Fayment; ria but a Reenal that it was for Rent, and not mate- 


Fog Hove Ren, and the Leſſee covenants to pay his Rent, and e any ＋ 


FP Obligation to A. conditioned to pay an annual Rent to C. for the Term of 


- . An be eat ears ; 

and if it becomes; ile, no Rſtate File. Jon (ow 

y Leon. 199. If A. leaſes to B. certain Lands for Years, rendering 4ol. per ac 
adjudged, od A! covenants with A. that B. ſhall pay untb him the 4017. for the 
es . — the Lands; and before any Day of Payment, 4. 
©" puſts B. of | B. is excuſed of the Payment of abe Rent ; fore 
Covenant was, that B. ſhould pay 40 Far the Farm land Oarupation; ſo 
that it is a conditional Covenant; and there ought to beiguid proagud ;" a 

here the Conſideration upan which the Couenant is conceived, 


Ws. 
* Page 436 * rhe Farm, and the Occupation of it, is r 4. 


himſelf. 
Cro. Eliz. 4. entered into a Bond 10 B. conditigned to (ſave A. herb Benn 
672, Bond made to C. for Payment of 1001. at a Day and Place, and at the 


Day of Payment A. was going to the Place to pay at, and B. by Cavin 
cauſed A. to be in "wr till after Suo-fce, to the lntent nabe 300 J. ſhapld 
not be paid; and ts. being plaaded to an ion af Deht upon — 
it was adjudged upon > cs Ae hat ſuch a ban Surmiſe — Bar. 

If the King —————ů— upon Candision that if the 
$ Co. 76, b. Grantee pays 205. at the Receipt of the Exabequer, fc. the Grantee: ſhell 
= ry have a Fee, if afterwards the King, under his Great Seal, refuſes to receive 
judged. the Money, yet if the Grantee tenders it at the Receipt of che Exchequer, 
z Brownl, he ſhall gain a Fer; for the King by no Means can countermand or hiader 
ans S. C. the Increaſe of the Eſtate in. ſuch Caſe. 

judged. i the Condition of an Obligation be, that che Qbligor ſhall pay 10 i. to 
Hob. 103. ad- the Obligee, whioh is for the Rent of certain Lands, and the Qbligee'en- 
judged. So if ters upon the Land, and fo fofpeads' the Rent, et this ſbaHl not excuſe 


plied to the rial. f. 4 
Leaſe, c. 


Bat Entry and dane da . due, e eee Oc. e wi 


$, rendering 


—— for Rent „ 
Payment of 


the Re Otherwiſ⸗ Title. 
Vel . 1 Ci Car 1 is evicted by a prior Title. Hetley 54. N. Rep. ww 


. E. If this is Law, the Fault bring im the Leſſor, nd Tantanyongy to his Erda 4 


e . If A. leaſes Lands to B. for ſeventeen Years, and after . enters into an 


Owen 104. ſeventeen Years, if C. lives ſo lang; and: the ſaid B. or his Aſſigns, r an 

Moor 597. claiming under him, ſhall or may ſo long enjoy the ſaid Land, and Þ. 

- = adjudg- ter ſurrendets to A. yet he muſt continue the Payment of the Rent, . 
merely collateral, and to be made to a Stranger. 


_ te., Bur if the Condition had been that C. during the Term mould held 


cen n+ Part, without the Interruption of B. ar his. Aga, if after the 


313. Like Tender, A. had interrupted him, B. ſhquld opt. have forfeited 
Point by Pop- Bond 1. 


ham ; for that | 
the Obligee ſhould not take * of his own Act. In this Caſe 4, was the Mere of J. 


22 k. 4 a6. If the Co gen of an Obligation be, that che don of the Obligg tal 


_ |. Abr- ſerve. the Obl ligee for ſeven Years, if he tenders, his Son, and the 
0 So if he (2) refuſes, it is no Forfeiture. 
takes him, 

and after within the Term commands him to be gone. Rol. Abr, 455. 


I | If 


it. lt re rotor 


Conditions. 


8 4 A —— 


— 1 — — —— — — 5 - 

If the Condition of an Obligation be to pay a ſmall Sum, and the Obli- 20 R. 4. 1. b. 
ger refuſes it at the Day, though this ſaves the Penalty, yet the Principal Ri E, 4. 26. 
Mo 


1 
= 7 


ney (a) muſt be paid; for it ſtill remains a Debt. 7 Abr. 
8. P. becauſe the Sum mentioned in the Condition is Parcel of the Obligation: and the Ge bed He 


medy for it by Law. Cro. Elia. 255. 8. P. () And therefore if an Afton be bro 


ught againſt him 
upon the Obligation, and he pleads the Tender and Refuſal, he muſt alſo plead, that bei 12. 
y the Money, and tender it in Court. Co. Lit. 207. a. — Bat if the Plaintiff will not then receive it, 


t takes Iſſue upon the Tender, and it be found againſt him, he hath loſt the Money for ever. Co. Lit. 
207. a. Hob. 198, 199. Noy 110. | . 


* Bur if the Condition of an Obligation of 1001: be for the Delivery of e Page 437 
Corn, Timber, Sc. Performance of an Arbitrament, or other Act, &c, Co, Lit. 101 
this is collateral to the Obligation, and no Parcel of it; and therefore a a. : 
Tender and Refuſal is a perpetual Bar, 


4. Of the Act of a Stranger, 


Regularly, if the Condition be, to be performed by a Stranger, and he Rol. Abr. 
refuſes, the Obligation is forfeited z for the Qbligar hath taken upon him 452. 
that the Stranger ſhall do it. | 

As if the Condition be that my Son ſhall ſerve J. S. if he will not, my 22 E, 4. 26. 
Obligation is forfeited. | | Wwe 

A. and B. ſubmit themſelves to the Award of C. and A. enters into an 22 E. 4. 25- 
Obligation to C. to ſtand to the Award, and B. alfo, and C: awards A. to 5 1 Ab 

ay 10s. to B. who tenders it, and: B. refuſes z the Obligor is excuſed (0 ,t, / 


auſe B. is not a were Stranger, but privy, and {q is the Qbligeg, 0 $0 if « 


; Recogniz- 
ance, Bond, Cc. is made to A. ta the Uſe of B. conditioned to pay Money, c. to B. and B. refuſes 


But if the Condition be, that the Son of the Obligor ſhall marry the Hut. 48. 
Daughter of the ane, if the Daughter of the Obligee refuſes the Son, Winch zo. 
yet the Condition is forfeited ; for the Daughter is a mere Stranger, and 3 Bulſt. zo. 
the Obligor hath taken upon him that his Son ſhall marry her. 


So if the Condition (c) be to enfeoff a Stranger, who refuſes, yet the 
Obligation is forfeited “. h e e . 


Co, Lit. 209. 


8. p.— Bat otherwiſe if to be made to the Obligee, or to any other for his Benefit, Co. Lit. 20g. a. 


Secus, where the Condition is that a Stranger ſhall enfeoff a Stranger. Co. Lit. 209. a. 


To be ſure Lord Coke lays down this Doctrine poſitively, yet ſuppoſing that it is ſo at Common 
Law, Equity would certainly give Relief, 


If there be a Feoffment upon Condition to enfeoff a Stranger, if the bo H. 6. 34+ 
Stranger refuſes, yet the Condition is brgken, becauſe the Intent was not Co. Lit. 209. 
that the Feoffee ſhould retaig it. ps. 22 266. 

on. 222. 


But otherwiſe it had been if the Condition was to make (d) a Gift io © K 


Tail to a Stranger, and he refuſes; for there the Intent was that he ſhould an 13 
have the Reverſion. | tl Bt; Leon, 266. 


2 Leon. 222. 


8. P. 4) So if the Condition be, that he ſhall grant a Rent-cha Stranger, and he refuſes 
becauſe intended the Feoffee ſhould retain the Lal Co. Lit, Boy i UP) 


If the Conditiqn of an Obligation be, that whereas the Qbliggr and Rol. Abr. 
Obligee ate joiotly ſeiſed of the Office of the Court of Admiralty, if the 453: 
Obligor ſhall permit the Obligee to uſe the ſaid Office, and to take the | Ton 214: 


Profits thereof only to his own Uſe during his Life, without Interruption 1 2 95 


made by the Obligor, then, &c. although after the Admiral dies, and the Godb. 47. 
Vol. I. 6 B new 8. C. and 
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8 Pp. g Cu. bew Admiral grants the ſaid Office to a Stranger, (as he may by Law) and 
A. * n he intetrupts and ouſts the Obligee, yet if the Obligor after this interrupts 
ſaid whether the Obligee alſo, the Condition is broken. 


the Obligee : | | 
occupy by Right or Wrong, the Obligor is not to interrupt him againſt his own Bond, 


Co. Lit. 208. If A. is bound to (d) B. to pay 101. to C. if A. tenders it to C. md he 
b refuſes, the Bond is forfeited Tf. | 


| (4) Otherwiſe 


it bound to pay it to the Obligee, or his Aſſigns, and the Obligee appoints C. to receive it as his Af. 
fgnee, and it is tendred to C. and refuſed by him. Dalſ. 38. | 


+ See Note, on Caſe of Condition to infeoff a Stranger, ante. 


Cro, Eliz. If A. diſſeiſes B. and after leaſes to C. for Years, and C. covenants at the 
656. ad- End of the Term to leave and yield up the Tenements well repaired to A, 
and after B. enters, Sc. C. is excuſed. 

* If the Condition of an Obligation be, that the Obligee ſhall in Michael- 
mas Term next give unto the Obligor, Sc. ſuch Releaſe as by the Judge 
of the Prerogative Court ſhall be thought meet, the Obligor ought to pro- 
cure the Judge to deviſe and direct ſuch Releaſe , for the Judge is a Strang- 
Cro. Eliz. er to the Condition, and the Condition is for the Benefit of the Obligor, 


286. S.C. and he hath (e) taken upon him to perform it at his Peril. 

oor 645. | 

And Cro, Eliz, 864. S. C. cited, & wide like Point, Lit. Rep. 13. Lev. 101. Sid. 313. (e) So if 
the Condition of an Obligation be, that a Stranger ſhall releaſe all the Right which he hath, or pre- 
tends to have in a certain Manor, the Obligor muſt procure him to make a Releaſe de facto, though he 
hath no Right, Sand. 215. | 


Winch 26, If A. leaſes his Land for forty Years, rendering Rent, and deviſes the 

= Reverfion to J. S. in Tail, Sc. provided that B. and his Wife ſhall have 
the Rent to their own Uſe till J. S. comes of Age, upon Condition that B. 
and his Wife, within three Months after his Death, enter into a Bond to his 
Overſeers for the Payment of 340. per Ann. in ſuch Penalty as his Overſeers 
ſhall adviſe, and A. dies, B. and his Wife muſt give Notice of this to the 
Overſeers, and at their Peril procure them to adviſe. 


Conſtable. 


(A How choſen and appointed. 438. 
(B) (ho are obliged to ſerve. 440. ; 
(C) Of their Power and Duty in aXing without any War- 
rant from a Juſtice of the Peace. 441. 
(D) Df their Power and Duty in executing ſuch Mar⸗ 


rants. 442. : a 
| | (A) How 


1 * —_ PX 8 * * * 
— 


Conſtable. 


* K 2 


(A) How choſen and appointed. 


Onſtables appear to have been Officers of great (a) Antiquity 
for by the Laws of King Alfred, the Freemen were to digeſt 
themſelves into Decennaries and Hundreds, and every ten Free- 
| holders choſe an annual Officer, whom. they called Conſtable, 
Borſholder, Tichingman or Headborough, as Head of the Decennary theſe, a 
* in every Hundred where there was a Feudal Lord, were ſworn in, and Page 439 
admitted by the Lord or his Steward in his Leet; but where there was no | 
ſuch Feudal Lord, the Sheriff in his Torn had the ſwearing and placing of 
them in; alſo if there was no Feudal Lord of the Hundred, an annual Of the High 
Officer was choſen, who was to preſide over the whole Hundred, who was Conſtable of 
called the High Conſtable ; but if the Hundred was Feudal, as it often ue, vide 


antiently was, then ſuch Lord of the Hundred adminiſtered the Office — * 2 
himſelf. +15 riſadiaion in 
general, 

(a) Were before the Statute of W/inchefter. 2 Hawk, P. C. 61. 4 Inſt. 267. Yide Somner's Antiquities 
Canterbury, Lamb. Conſtable 8. d ſtat. 13 & 14 Car. 2. c. 13. By Commen Law, they are 
to be choſen by the Leet or Torn. 4 Inſt. 265.—-—And by 2 Hawk. P. C. 62. it is difficult to de- 
termine to whom the Power „f chuſing them doth of common Right belong; for by Dalt. Sheriff 400. 
Rol. Rep. 34. both High and Petty Canſtables are to be choſen and appointed by the Sheriff in his Torn; 
and by 2 Jones 212. Lamb. Conſtable 8. Salk. 175.pl.1. 2 Salk. 502. pl. 2. 5 Mod. 124. 11 Mod: 
215. +2 Mod. 88, 115, 180, Comb. 351. Skin. 635. pl. 4. 66g. pl. 6. Ld. Raym. 69. They 
afe to be choſen by the Decennary ; but it ſeems clear, that whether a Conſtable is to be choſeu by 
the Sheriff or Decennary, yet he is to be ſworn and placed in his Office by the Sheriff, ® as being 
Judge of the Court. Alſo it ſeems certain, that a Cuſtom either Way is good. 2 Hawk. P. C. 62. 
And that a Sheriff or Steward, having Power to place a Conſtable in his Office, have by Conſequence a 
Power of removing him. Bulſt, 174. 2 Hawk. P. C. 63. | 


hr. 


ah = Y £1 8 — 


See poffe 439. 


It ſeems by the better Opinion, that a Cuſtom in a Town, that the Sid. 35 5. 
Inhabitants thereof ſhall ſerve the Office of Conſtable by Turns, is „2 Hawk. P. 
and that the Objection, that by ſuch Means it may come to a Woman's 2 
Turn to ſerve, is of no Force, ſince ſhe is allowed to make a Deputy, or Cro. 6245 
procure one to ſerve for her, who ſhall be conſidered as the proper Officer. 389. cont. 

Alſo the Office of Conſtable being neceſſary for the Preſervation of Salk. 175. 
the Peace, Juſtices of the Peace have by an uninterrupted Uſage, not Pl: 2. 176. 
now to be diſputed, taken upon them not only to ſwear Conſtables who 3 1 
have been choſen at a Torn or Leet, but alſo to nominate and ſwear 181. 180, 
Conſtables, where none have been ſworn at ſuch Courts, through the 2 Stra. 1050. 
Neglect of the Sheriff or Lord, and alſo to (5) diſplace thoſe who have 2 Jones 212. 
been ſo choſen; and this Point has been carried ſo far as to allow the 8 78. 
Seflions of the Peace to ſwear one Conſtable who had been elected at the 00 — 5 . 6. 
Leet, and unduly rejected by the Steward, who had ſworn another in pl. 2. mY 


his Place. . | 5 2 gtra. 798. 


| cont.” 
And by the 13 & 14 Car. 2. cap. 12. par. 15. reciting, © That the Bulſt. 174. 
* Laws and Statutes for apprehending Rogues and Vagabonds had not 
© been duly executed, ſometimes for want of Officers, by reaſon Lords of 
% Manors do not keep Court- Leets every Year for making of them;“ it is 
enacted, „That in caſe any Conſtable, e 4 or Tithingman, ſhall | 
die, or go out of the Pariſh, any two Juſtices of the Peace may make 
© and ſwear a new Conſtable, Headborough or Tithingman, until the ſaid 
Lord ſhall hold a Court, or until next Quarter-Seſſions, who ſhall ap- 
| prove 
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« prove of the ſaid Officers ſo made and ſwors as aforeſaid, or appoint 

« others, as they ſhall think fit; and if any Officer ſhall continue above a 

« Year in his or their Office, that then in ſuch Caſe the Juſtices of the 

„ Peace in their Quarter-Sefſions may diſcharge ſuch Officer, and may 

* another fit Perſon in his or their Place, until the Lord of the Manar 

% hold a Court as aforeſaid.“ ; 3 
The Caſe of 8 The Juftices of the Peace of the County of Northampton, at theie 
of Holmby, General Seſſions choſe a Conſtable for Holmby, and for not coming in to 
Mod. 13. take the Oath, proceeded againſt him; which Proceedings being removed 
S. C. by Certiorari into B. R. it was moved on Affidavits, that there had 
: * 557 been a Conſtable there for fifty Years before, that he might be diſch 

* alledging likewiſe, that Hohmby was a ea, Place, and that all the In- 

habitants were the Duke of York's Tenants : But the Court held, that they 
(% That the (z) could not diſcharge him on Motion, and ſaid, That they muſt deter- 
Court of mine the Matter by Action of falſe Impriſonment, or ſome other Way, and 
King's Bench jnclined ſtrongly, that he could not any Way be diſcharged ; for per Cur, 
has __ Though originally Conſtables were choſen in Leets, yer the Conſtable being 
— an Officer, whoſe Duty it is to keep the Peace, the Juſtices may chuſe him 
an inferior in Caſes of Neceſſity; as in the Hamlets about the Tower, the Juſtices, by 
Juriſdiction reaſon of the Increaſe of Buildings, where there was formerly but one Con- 
hong 47. ſtable, did chuſe five; and it was ruled they might do ſo; and they ſeemed 
charge a Per- to incline, that though formerly there had been none, yet they might chuſe 


ſon choſen one if they ſhould think it convenient. 

Conſtable, | 

and of awarding a Mandamus whore it ſhall be neceſſary, Vid Rol. Abr. 535. 2 Rol. Rip. $2. 
2 Hawk. P. C. 65. | 


* Page 440 A Perſon duly elected Conſtable refuſing to take upon him the Office, 

may, if preſent, be (a) fined by the Court; and if abſent, on having a 
Gro. Car, Certain Time and Place appointed him for the taking of the Oath before a 
$67. Juſtice of Peace, may, after Notice of ſuch Appointment and Preſentment 
Co. Ent. at the next Court, be atnerced. 


572. 


5 Mod. 130. Salk. 175. pl. 1. Ld. Raym. 69. 8 Co. 38. (a) But cannot be lawfully com - 
mitted without more. 2 Hawk. P. C. 64. 


: Hank. P. Alſo in either Caſe he may be indi&ed, either before Juſtices of Oyer 


Gs 3 and Terminer, or at the Seſſions of the Peace; but ſuch Indictment ought 


Firagid. «92. ſpecially to let forth the Manner of every ſuch ( Election, Appointment, 
Bainard, K. (c) Notice and Refuſal, and before (d) whom the Court was holden. 
B 413. 

11 Mod. 215. 12 Mod 180. See Caſ. 480. (5) That it is inſufficient to ſay in general, that the 
Party was debito modo eleftus, or Legitime tleAus. 1 Rep. 96, 129. adjudged. (c) That the 
ſpecial Circum{lances of iuch Notice muſt be ſet forth. Allen 78. 5 Mod. 96, 130, Keb. 418. ad- 
judged *, (4) Mod. 24, wide 2 Sand. 290. : 


— 


* Sed qu. if alledging that he had due Notice is not ſufficient, 


Keb. 416. Neither is an Indictment for not finding a ſufficient Perſon to ſerve the 
z Hiwk. Office of Conſtable good, unleſs ſuch Indictment ſhew that the Party re- 
fuſed to ſerve it himſelf. nt 
Penalty on Conſtable neglecting to provide Waggons, &c. for the Army, 
30 Geo. 2. cap. 6. ſe. 41. Or for the Mariners, cap. 11. ſe. 25. Or far 
the Militia,” cap. 25. ſe. 50. For taking Money to excuſe from quartering 
See further Soldiers, cap. 6. /e2. 66, Or Mariners, cap. 11. ſe. 9. | 


th- 7 ble to 
the dtatutes, Tit. Conflable. 


4 


(B) Who 


— — 


— 
3 


(B) Who are obliged to ſerve. 


I ſeems agreed, that all (e) ſworn Attornies, and all (f) other Officers %, Title 
I whoſe Attendance is required in the Courts in Weſtminſter-Hall, are not Privilege. 
obliged to ſerve or execute any inferior Pariſh Office, and that where they ( Noy 112. 
are choſen, though by a (g) particular Cuſtom, with reſpe& to their Eſtates March 3o. 
or otherwiſe, they may have a Writ of Privilege; for no Cuſtom ſhall be — n 
intended to be more antient than the Ulages of thoſe Courts, and therefore 1 Keb. 477. 
ſhall give Way to them. | 72 2 

; ractiſin 
Barriſters at Law, and the Servants of Members of Parliament, have the ſame Privilege. Mod. 22. 
2 Keb. 578. Mod. 13. (e) 2 Keb. 508, Cro. Car. 389. Lev. 265, 266. 2 Hawk. P. C. 63. 


So if an Alderman of London has an Houſe at D. inthe County of Efex, 8 * 
and he as an Inhabirant there is choſen Conſtable, yet he is not compellable 4% Cafe, 
to ſerve, for that as an Alderman he is bound to be preſent in the City, Cro.Car.585, 


- 


for the good Government thereof. EE 462. 
But a Captain of the King's Guards being preſented to ſerve as Conſta- PIs Ka. > 


ble, in Purſuance of a Cuſtom in reſpect of his Lands in a Town, cannot 309 
claim this Privilege; for though by his Office he is bound to a Perſonal Sid. 252, 
Attendance on the King, yet ſuch Office being of late Inſtitution, ſhall 355. | 
not prevail againſt an antient Cuſtom. | Lev. 233. 


Vet if ſuch an Officer, or a (+). Gentleman of Quality, who hath no Reb. 933. 
ſuch Office, or a practiſing Phyſician, be choſen Conſtable of a Town, 2 Hawk. P. 
which has (i) ſufficient Perſons beſides to execute this Office, and no ſpe- G — | 
cial Cuſtom concerning it, perhaps he may be relieved by the King's Bench, „. 8 
| . 2 Keb. 578. 
(i) But no Privilege can exempt fitting Perſons from ſerving the Office of Conſtable, where there ——_ 
ſufficient beſides them to execute it. 2 Hawk. P. C. 63. Sid. 272, Keb. 933. Nia Title Privilege. 


By the 5 H. 8. cap. 6. The Wardens and Fellowſhip of Surgeons in- 5h 
« franchiſed in London, and all Barber Surgeons admitted and approved % Keb. 
« according to the Statute made in that Behalf, not exceeding the Number 578. | 
« of Twelve, ſhall be diſcharged of Conſtableſhip and Watch, Sc.“ 

By the 32 H. 8. cap. 40. The Preſident of the Commonalty and - Page 441 
« Fellowſhip of Phyſick in London, and the Commons and Fellows of the 
«© ſame, ſhall not be choſen Conſtables in the City of London, or Suburbs 
©« of the ſame, Sc.“ 

By the 6 & 7 W. 3. cap. 4. All Perſons uſing the Art of an Apothe- 
« cary, who have been brought up and ſerved as Apprentices in the ſaid BY 1* & i 


Art for ſeven Years, according to the Statute of 5 Eliz. cap. 4. ſhall be 1 OP 
* freed and exempted from the Office of Conſtable.” Proſecutor of 
| a Felon to 


Conviction, or the Perſon to whom he ſhall aſſigu the Certificate thereof, ſhall be diſcharged- from the 
Office of Conſtable. By 30 Geo. 2. c. 25. ſ. 23. a Perſon ſerving for himſelf as a private Man in the 
Militia, ſhall during ſuch Service be exempted from the Office of Conſtable. 


A. was indicted for not taking on him the Office of High Conſtable ;; 2 Show. 75. 
and the Queſtion on a ſpecial Verdict was, Whether a Tenant in Antient _ oy - 
Demeſne may be made Conſtable of an Hundred, which reaches farther 3 


than the Demeſnes; and it was adjudged that he might. 8. C. 4 


[By 31 Gee. 2. c. 17. J 13. None are to be Conſtables who are ſixty- judged. 
three or upwards.] | | 
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_ Conſtable. 


( Of their Power and Duty in acting, with- 
out any Warrant from a Juſtice of the 
Peace. pi 


S Conſtables were originally inſtituted for the better Preſervation of 
the Peace, they may by the Common Law arreſt Felons, and all ſuf. 
— Perſons that go abroad in the Night, and ſleep by Day, or reſort to 
awdy-houſes, or keep ſuſpicious Company. , 
(0 Land. - Alſo by the (a) antient Common Law, the Conſtable was to preſent at 
Conftable z, 6. the Torn or Leet all thoſe within his Precinct who were not admitted into 
45 E. 3. ſome Tithing, and who had not ſworn to the King's Allegiance; and it ſeems, 
(3) Crompt, that by (5) the Law in Uſe at this Day, he ought to preſent (c) all Of. 
212. , fences inquirable in the Torn or Leet. As. | 
Dalt. Sheriff | 
388. See Raſt, Ent. 151. (e) Yet in the Oath ſet down by Kitchen 47. he only ſwears to preſent 
all Bloodſhed, Outcries, Affrays and Reſconſes done within bis Office. 


2 Hawk. P. 
C. 61, 62. 


3 Inſt. 1 ;8. A Conſtable is not only impowered, as all private Perſons are, to part an 


* * _ Affray in his Preſence, but is bound at his Peril to endeavour it, not only 


Dalt. c. 8. 


Lamb. 132. 


Dalt, c. 1, &. 


by doing his utmoſt himſelf, but alſo by demanding the Aſſiſtance of others, 
which they are bound to give him under Pain of Fine and Impriſonment. 

And it is ſaid, That if he ſees Perſons actually engaged in an Affray, 
whether the Violence were done or offered to another, or even to himſelf, 


Bro, Surety Or ſee them upon the very Point of entering upon an Affray; as where one 
23, 36. threatens to beat another, Ic. he may either carry the Offender before a 
Crom Eliza. Juſtice of Peace, in order to his finding Sureties for the Peace, &c. or may 
4 26. a. 1mprifon ® him bimſelf a reaſonable Time till the Heat be over, and after- 
| Sa giv" 4. wards detain him till he give ſuch Surety by Bond; but he ſeems to have 
22 E.4-35. b. no Power to commit the Offender in any other Manner, or for any other 
10 E.4.18. Purpoſe, for he cannot commit him to Gaol till he ſhall be puniſhed; 

| n *- neither ought he to lay Hands on thoſe who barely contend with Words, 
Rol. 2 without any Threats or perſonal Hurt; but all he can do in ſuch Caſe is 
238. to command them, under Pain of Impriſonment, not to fight. 


2 Bulſt. 329. 2 
* *Tis more adviſab!e for the Conſtable to carry the Offender immediately before a Juſtice of the 
Peace, | | 


If an Aﬀray be in a Houſe, the Conſtable may break open the Doors to 


Dalt. c. 8, 

8 3 preſerve the Peace, and if Affrayers fly to a Houſe, and he freſhly follow, 
7B. 3. 12, b. he may break open the Doors to take them. | 
Hl. P. C. 92, But he cannot of his own Authority compel a Man to find Sureties, 
135. broken the Peace in his Ab- 


who is delivered into his Hands, as havin 
Fl ſence, but ought to carry him before a Tuſtice of the Peace; neither can 
Page 442 ® he arreſt a Man for an Affray out of his View, without a Warrant from a 


c * Juſtice of the Peace, unleſs a Felony were done, or likely to be done. 


375. Owen 105. 
. If a Conſtable ſee a Perſon expoſe an Infant in the Street, who refuſes to 


77. And take it away, he may lawfully apprehend and detain ſuch Perſon till he of 
8 a — ſhe ſhall conſent to take Care of it. 
vate Perſon. | 


(D) Ot 
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0 Dk mer bwer and put 
the Marrants of Juſtites of 


ty In exetu 
the Peace. 


S the Conſtable is the proper Officer to a Juſtice of Peace, he is bound (a) 5 Mod. 

As execute his Warrants. Hence it hath been (a) reſolved, that 130. 
where a Statute uuthortzes a Juftice of "the Peace to-conviee à Man ef a 5 175. 
Crime, and to levy the Penalty by Warrant of Diſtreſs, without ſaying to 
whom ſuch Warrant ſhall be directed, or by whom it ſhall be executed, the 
Conſtable is the (5) proper Officer to ſerve ſuch Warrant, and indictable An ny 
for diſobeying it. 6 

Yet in as much as the Office of Cobſtable d wholly Miniſterial, and no Rol. Abr. 
way Judicial, it ſeems that he may appgint a Deputy to execute a Warrant * 
directed to him, when by Reaſon of Sickneſs, Abſence or otherwiſe, he 8 845. 
cannot do it himſelf, but without ſome ſuch ſpecial Cauſe a Conſtable can- BAH 


Bulſt. 77. 
not make a Deputy. iy. Dalt. 4 


8. C. Rol. 
Rep. 274. Sid. 355. Lev. 233. March 30. 2 Keb. 30g, 321. 


- If a Warrant be dire&ted generally to all Conſtables, no one can execute 4. f. 
it out of his own Precinct; but if it be directed to a particular Conſtable by Carth. ++ 
Name, he may execute it any where within the Juriſdiction of the Juſtice. La. Raym. 


| " $45. 
Salk. 378. pl. 23. 5 Mod. 446. 


A ſworn Conſtable in exreutigg a Warrant need not ſhew it to the Party, 6 Co. 54. 
although he demand a Sight of ity but in making an Arreſt he ought to 9 Co. 69. 
acquaint him with the Subſtance of it. 8 5 

An unlawful Arreſt without a Juſtice's Warrant, cannot be made good Dyer 244. 
by a Warrant taken out afterwards. RN 7 — 2 Bar. 

— 


If the Conſtable, after he hath arreſted the Party by Force of a War- * 149. 
rant, ſuffer him to 80 at large on his Promiſe to return again, he (c) can- 795: 
not, by Force of the ſame Warrant, arreſt him again. — 1 r . 
2 Keb. 200. 


Dalt. c. 117. 13 E. 4.9. a. te) But by the better Opinion, if the Party voluntarily returns into 
Cuſtody, the Conſtable may lawfully detain him, and bring him before the Juſtice, in Purſuance of the 
Warrant. 2 Hawk. P. C. 81. 


A Conftable cannot juſtify an Arreſt by Force of a Warrant from a 14 H 8. 16. 
Juſtice of the Peace, which expreſly appears in the Face of it to be for an r 147» 
Offenee wheteof a Juſtice of Peace hath no Juriſdiction, or to bring tha“! 79 
Party before him at a Place out of the County for which he is a Juſtice, 

But it ſeems that he ought to execute # genetal Warrant to kring a Palt. e. 119, 
Perſon before a Juſtice, to anſwer ſuch Matters as ſhall be objetcted againſt 2 Hawk. P. 
him 6n the Part of the King. © FC 

Alſo by the better Authorities it ſeems holden, that it is hot material But for chis 
whether the Party arreſted by Vittue of a Watrant from a Juſtice of Peace, via 2 Hawk. 
were guilty of innocent, or whether the Felony, Cr. were actually com- P. C. 81, 82, 
mitted or not; for it would be 4 gteat Diſcouragetnent to Officers, to ſub. Skin. 598- 
ject them to Actions in fuch Cafes, for doing what they apprehend: to be 74 27% -* 


: * . [ 6. 
their Duty; and the Liberty of the Subject ſeems fufficiently ſeeured by Au how fab 
ſubjecting the Juſtice to an Action. B | CL 

may executi 


a general Warrant to a general Search for Felons or ſtolen Goods, 2 Mawk. P. C. $2, 
4 Conſtables 


| |  Conftable. 


"© Coparceners. 


[Conſtables to plead the general Iſſue, and as to their Coſts, vide 7 Fac, x. 


c. 5. and 21 Jac. 1. c. 12. 


No Action is to be brought againſt a Conſtable, till Demand of Copy of 
the Warrant, and the ſame hath been refuſed or neglected for the S pace of 


fix Days after ſuch Demand, 24 Geo, 2. c. 44- J. 6. 


In Coparcenary theſe Things to be conſidered. 


(A The Nature and Reaſon of ſuch Inheritance. 443. 
(B) The Nature of ſuch Eſtate, both in reſpeit of their own 
Ations, and Acklons bzought by Strangers. 444. 
(C) Ok a Partition, when the Things are dividable oz in⸗ 
tire, and the Wanner thereof. 445. 
(D) Ot Partition by the Writ de Partitione facienda. 450. 
(E) Of Hotchpot, and the Nature and Jncivents of this 
Bind of Partition. 452. | 
(F) Ok the Nature and Incidents of their Eſtate after 


Partition made. 453. 


| (A) The Nature and Reaſon of ſuch Inhe⸗ 
ritance, 


F one ſeiſed of an Eſtate of Inheritance die, leaving only Daughters, 
Siſters, Aunts, or other Females of Kin in equal Degree, and the 
Eſtate deſcends to any of theſe, they are ſaid to hold in Coparcenary, 
and to make but one Heir to their Anceſtor. | | 

8 In this Inheritance ſometimes the Deſcent is in Capita; as where a Man 

b.  * hath Iſſue two Daughters, and dies, the Deſcent is in Capita; therefore 

This came each ſhall inherit alike; and ſometimes the Deſcent is in Sbirpes; as if a 

over tous Man hath Iſſue two Daughters, and dies, and the eldeſt Daughter hath 

from theCivil Iſſue three Daughters, and the youngeſt one Daughter; all theſe four ſhall 


yours inherit, but the Daughter of the Youngeſt ſhall have as much as the three 


the Deſcent Daughters of the Eldeſt. 


in Stirpes for | | 
this Reaſon, that the Child was intitled to his Portion by the Law of Nature during the Father's Life, 


though he was not to poſſeſs it, or be a compleat Heir according to the Civil Law of the Country, 
till after his Death; and that founded the Fiction, that the Children ſhould ſtand in the Place that 


he poſſeſſed. 
| If 


Bradton, 4b. 
3. ©. 30. 
Co. Lit. 241. 
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Coparceners. 
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If a Man hath Iſſue two Daughters, and the Eldeſt hath Iſſue ſeveral Co. Lit. 164. 
Sons and Daughters, and the Youngeſt hath Iſſue ſeveral Daughters, the b- 
eldeſt Son of the eldeſt Daughter ſhall only inherit bis Anceſtor ; but all 
the Daughters of the Youngeſt ſhall hold their Mother's Moiety in Copar- 
cenary with him. 

If a Man ſeiſed of Lands in Fee hath Iſſue two Daughters, and one 
of them is attainted of Felony, and the Father dies, 


Daughters 
being alive, one Moiety ſhall deſcend to the innocent Daughter, and the 


other Moiety ſhall Eſcheat ; but if a Man make a Leaſe for Life, Re- 


* | 
mainder to the right Heirs of A. being dead, who hath Iſſue two Daugh- Page 444 ; 
ters, whereof one is attainted of Felony, it ſeems the Remainder is not good Co. Lit, 163. 


for a Moiety, but void for the Whole. 
Lord by Eſcheat muſt make a Title to deveſt the Eſtate, which was once 


For in the 


lawfully veſted in the Anceftor, 


which he cannot do, becauſe there is no Defect in this Caſe, fince the Anceſtor may be legally repre- 


ſented, and the innocent Daughter may legally repreſent ; and therefore there can be no Title in the 


though he has Title to the Moiety of the offending Dau 


Lord to evict that Moiety. ghter, who after her 
Crime can repreſent no Man ; but in the ſecond Caſe the Siſters are to make Title to the Remainder, 


which they cannot do, becauſe, to make Title to the Remainder, they muſt bring the:nſelves within the 
Words of the Donation, and the innocent Daughter cannot take upon her the Character of an Heir 


alone, ſince they both make but one Heir to the Anceſtor, and both cannot join, becauſe one is attainted 
and incapable of that Character. | 


(B) The Nature of ſuch Eſtate, both in reſpect 


of their own Actions, and Actions bzought 
by Strange2s. | WEE 


Arceners, in reſpect of their Anceſtor, make but one Heir; and there- Co. Lit. 164. 
fore, to recover the Poſſeſſion of their common Anceſtor, they muſt * 

join in the Precipe; ſo when they come into Poſſeſſion before Partition, 

they are ſeiſed of an undivided Poſſeſſion, though having a Right to a 


Writ de Pariitione facienda, they have a Right to ſever and divide the 
Poſſeſſion that before was joint in them. 


In Replevin, the Plaintiff declared for taking of Bricks, c. and the 5 Mod. 141, 
Defendant made Conuzance as Bailiff to one John Bennet and Grace his Ld. Raym. 
Wife, ſetting forth, That one Simon Bennet was ſeiſed in Fee of the Lands, 64. pl. 1. 
Sc. and made a Leaſe thereof for forty Years, rendering Rent, and died, _ = 
and the Lands deſcended to his Daughters and Co-heireſſes, one whereof Ry ** 
married the ſaid Jobn Bennet, and the other was the Counteſs of Salisbury, man and Page. 
and ſo made Conuzance for a Moiety of the Rent; and upon Demurrer Carth. 364. 


Judgment was given for the Plaintiff, becauſe one Coparcener cannot make 8. C. adjudg- 


Avowry for a Moiety of the Rent before Partition, though they have ſeveral " 12 * 
Inheritances. Car, That 

l 1 ; | | when one 
Siſter diſtrains, ſhe ought to avow 1n her own Right, and alſo as Bailiff to her other Siſter, for the intire 
Rent, Salk, 390. S. P. adjudged between Sredman and Bates, whete it is ſtated, That the Defendant 
made Conuzance as Bailiff to the Counteſs of Sakſbury, a | | 


* 


If Co-heirs are diſſeiſed before Partition, their poſſeſſory Action muſt be Co. Lit. 164. 
Joint, for their Remedy muſt follow the Nature of their Poſſeſſion, and | 
that being joint, it muſt be joint too; but if they had made Partition be-; e 


N the 1 then their Poſſeſſions would have been ſeveral, and then _— 
OL. 4. | IO 3%} 


6D | they (i) 


firſt Caſe the 
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| Coparceners 
; * 


„vet. aſter they could not have recovered by a joint Precipe, or on a joint Demiſe in 
Saved 82 an Ejectment *, | No ep 
alone may | 


bring her EjeAment, declare for the Whole, and recover what the is intitled unto, or declare for her ow 
Pare and recover accordingly. | * | * 


Co. Lit. 164.4. But there is a Difference between an Action Poſſeſſory and an Action | 
Bro. Thk, Se- Droiturel ; for though the Poſſeſſory Action be joint, becauſe it follows the 
775 7 4 Nature of the Poſſelſion, which was joint, yet the Droiturel Action muſt 
„ Dien 42. be ſeyeral, where the Right deſcending was ſeveral; as if two Coparceners 
43 . g 

But where a be diſſeiſed, and each dies, having Iflue, each of their Iſſue muſt have fe. 
joint Right veral Præcipes, becauſe in their Droitural Action each of them counts on 

delcend. the ſeveral Right 1 from their ſeveral Anceſtor, and not from the 


from one An- joint Poſſeſſion their r enjoyed, 


cellor ; as * | 
where a Man is diſſeiſed and leaves two Dau hters, there they muſt both join in and Action, and ſo myſt 
gt gp if they die before Recovery of Right, becauſe their Remedy muſt follow their Right, 
Co. Lit. 164. a. Y R 


* Page 445 * Two Parceners in Tail alien and die, leaving Iſſue, the Iſſue of each 
ſhall have a ſeveral Remedy, and when one of them recovers, the other 
Bro. Tit. Co- cannot enter with him, becauſe the Alienation of their ſeveral Anceſtors 
par. (2). amounted to a Partition; for by ſuch Alienation each conveyed diſtin&ly 
and ſeparately that Moiety which belonged to her, and ſo broke and divided 
the Eſtate. | 
Co. Lit. 164 . Though Parceners before Partition have one intire Freehold in reſpe& 
dg. of any Stranger's Præcipe, yet to many Purpcſcs among themſelves they 
have in Judgment of Law ſeveral Freeholds; for each Parcener, where 
there are two of them, has really but a Title to a Moiety of the Land, and 
is not, as in Caſe of Jointenancy, ſeiſed per my & per tout; the ſame Law 
holds where there are more Parceners, for in ſuch Caſe each has but a Title, 
in Judgment of Law, to her Proportion; therefore Parceners may enfeoff 
each other of their Share, as well as convey it to Strangers. 
Co. Lit. 164. The Parol ſhall demur during the Minority of one of the Daughters, be- 
ie I++ cauſe both of them muſt be in Court, to demand, as one Heir to their 
Anceſtor, and the Infant cannot appoint an Attorney to continue the Suit 
in Court for her. px 
» Rol. Abr. If one Coparcener enter upon the Diſcontinuance of their Anceſtor, and 
254k. is afterwards diſſeiſed by him, and thereupon brings an Aſſiſe, and recovers 
And. 243. by falſe Verdict, the other Copatcener may enter and hold in Coparcenary 
| with her; for though the Action was not well laid, yet ſhe recovered as 
Heir to the common Anceſtor, and conſequently under that Title, which 
is common to both the Parceners, fince they both make but one Heir to 
the common Anceſtor. | 8 
So if two Parceners bring a Formedon, and one of them is ſummoned 
And. 242, and ſevered, and the other recovers a Moiety, and enters by Execution, 
Bro. Tit, Co- the ſevered Parcener ſhall enter with the other, and enjoy the Land in Par- 
par, (2). cenary, for the Severance is only an Order of the Court for diſuniting joint 
Intereſts, when one of the Parties is negligent in proſecuting or defending, 
and not a Diſheriſon ; therefore the ſevered Parcener may well enter 
into the Land which the other recovers as Heir to the common Anceſtor, 
ſince both make but one Heir to him; otherwiſe if the Perſon ſummoned 
and ſevered releaſes or aliens her Part, for then ſhe has departed with al} her 
Title to the Inheritance, and conſequently can never pretend to any Share 
in an Intereſt which ſhe has thus conveyed away to another. 
[ Parceners ſhall join in Aiiſe of Moridanceſter, though in different De- 
grees. St, Gloc. 6 Ed. 1. c. 6.] 


(c) Ot 


(C) Of Partition, when the Things are divid- 
able oꝛ intire, and the Manner thereof. 


Villein is an Inheritance individable in its own Nature; yet if he de- Co. Lit. 164. 
ſcend to Coparceners, the Profit of him may be divided ; as one of b. 
them may have the Service of him one Day, one Week, or the like, and 
the other another Day, Week, Sc. e en 
So an Advowſon is in itſelf intire z yet in Effect the ſame may be divid- Co. Lit. 164. 
ed between Parceners, for they may agree to preſent by Turns; however, b. 
chis was held only a Partition of the Preſentation, for the Advowſon con- n 
tinued in the Right of Coparce r 


nary, and they muſt all have joined after 355: 
ſuch Partition in a Writ of Right of. Advowſon; bur ſince the Statute 7 Ann. Tony of ” 
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c. 18.F their joining does not ſeem neceſſary. Vide Com. Incom. 72. Mange A 

Which an - 

＋ 1 a without Mention made of the Advowſon, it ſhall remain in common among them. 
N. B. 63. 


A << — — — — —— 
— — — © — 


| + By this Statute where Partition is made to preſent by Turns, each ſhall be ſeiſed of a ſeparate 
Eſtate, 


»A Rent-charge is partible among Co-heirs, and by the Act of Law the * Page 446 
Tenant is ſubject to their ſeveral Diſtreſſes, which is no Injury to him if he : 

nRually diſcharge his Duty, ſince he is not thereby burthened with an Co. Lit. 164. 

ncreaſe of Rent. | | 

Reaſonable Eſtovers, as Houſe-bote, Hay-bote, &c. appendant to a Co. Lit. 16 5. 
Freehold, Corody in certain, granted to a Man and his Heirs, a Piſcary in a. 
certain, or Common ſans Number, cannot be divided between Co-heirs, 
becauſe a Partition of them would inlarge the original Grant beyond the 
Intention of the Grantor, and Hkewiſe prove a greater Charge than was 
originally intended to the Tenant of the Soil; but the Manner of enjoy in 
them among Co-heirs, is commonly ſettled in the following Method. I 
any other Inheritance deſcends to them befides, then the Eldeft only ſhall 
take them, and the Reſt ſhall have a Contribution or Allowance in Value 
out of the other Inheritance which deſcended to them; but if no other In- 
heritance deſcended to them, then one ſhall take the Eſtovers, Piſcary, Sc. 
for a fixt Time, as a Month, a Year, Se. and the other for the like Time 
after, which will effectually ſecure the Owner of the Soil from any Preju- 
dice; or in Caſe of the Piſcary one may have the firſt Fiſh, the other the 
ſecond, c. or one of them may have the firſt Draught, and the other 
the ſecond, Sc. | 

So in Caſe of a Park or Mill which cannot be divided, the one to have 2 Rol. Abr. 
the firft Beaſt, the other the ſecond, Sc. and in Cafe of the Mill, the 255. 
one to have it for a Time certain, and then the other for the like Time; Co. Lit. 165. 
or the one to have the firſt Toll-diſh, and the other the ſecond, Sc. _ 

If chere are three Coparcenors of a Manor who make Partition, each Rut this mun 
ſhall have a Manor and Court-Baron within her Purparty. be underſtood 

| | : | . of a Partition 

defore the Statute of Lia Emptors: ; for though that Statute allows of the Creation of a Rent to make 
Partitions equal, yet it will never allow the Erection of new Manors by Partition made of an old Manor, 
ſince 5. Fee as appears, may be equal without ſuch new Creations. Dav. 61. 2 Rol. Abr. 
257. 0. 09. | | 


If an Earl hath his Dignity robin and his Heirs, and dies, leaving only Co. Lit. 165. 

1 Daughter, the Dignity ſhall deſcend to the Daughter; for it is agreeable 2. 

to the original Intention of the Grant, to devolve it on ſuch ſingle Perſon ; 2 Nel. Abr. 
4 


but 251: nt. 


* 


E. 


| Coparteners. 


but if there had been ſeveral Daughters, though the Poſſeſſion of the Earl. 
dom, like other Lands, ſhould be divided among them, yet the Dignity 
itſelf ſhall return to the Crown, who may confer it on which Daughter it 
pleaſes but no Partition can be made of it between the Daughters, becauſe 
it is not partible in its own Nature; for that would be to make ſeveral Ho- 
nours out of one, contrary to the Grant z and the Eldeſt alone carmot have 
it, becauſe all make but one Heir; therefore, to prevent Diſputes, it returns 
to the Crown from wheace it proceeded. 8 
Co. Lit. 165. But there is a Difference between a Dignity or Name of Nobility, and 
an Office of Honour; for if a Man holds a Manor of the King to be High 
Conſtable of England, and dies, having Iſſue two Daughters, this Office 
ſhall not return to the Crown; for if it ſhould return to the Crown the Ma- 
nor muſt go with it, which would deſtroy the Grant itſelf ; therefore if 
rhe eldeſt Daughter marries, her Huſband ſhall exerciſe the Office alone, 
and before her Marriage it ſhall be exerciſed by ſome ſufficient Deputy. 
Co. Lit. 165. If a Caſtle, uſed for Defence of the Realm, deſcend to two or more Co- 
a, heirs, this ſhall not be divided, becauſe that would expoſe it to the Cir. 
2 N cumvention of Enemies, when the Garriſon was under diſtin Intereſts 
24 certain and Powers ; but a-Caftle deſigned only for private Uſe may be divided, 


may be di- becauſe none of theſe Inconveniencies will follow, 
vided. Co. 
Lit 164. b. A Reverſion may be divided, vis. That one ſhall have the Reverſion of ſo many Acres, 


nn... 


and the other the Reverlion of other Acres. F. N. B. 62. . 


* Page 447 A. ſeiſed of the Manor of D. in Fee, by Indenture inrolled bargains, Cc. 
| the ſame to B. in Fee, provided always, and the ſaid B. does covenant, 

| ag 4 164. Sc. to and with the ſaid A. his Heirs and Aſſigns, that he the ſaid 4. his 
18. 1, Heirs and Aſſigns, may dig for Ore in the Lands, (which were great 
joy's Cafe, Waſtes) Parcel of the ſaid Manor, and dig Turf alſo for the making of 
Allom; and three Points were reſolved. aſt, That this did amount to a 

Grant of an Intereſt and Inheritance to A. to dig, Sc. 2dly, That not- 
withſtanding this Grant, which is like Common ſans Number, B. and his 

Heirs may dig alſo, for the Grant is not framed ſo as ro exclude him. 

3dly, That 4. may aſſign his whole Intereſt to one, two or more; but then 

they can make no Diviſion of the Intereſt ſo aſſigned, for that would be a 

Surcharge to the Tertenant, but they muſt work together with one Stock; 

and for this Reaſon A. cannot aſſign Part of his Intereſt in the Waſte, and 

retain another Part to himſelf z the plain Conſequence of thoſe Reſolu- 

tions is, That if this Inheritance deſcend. to Coparceners, it is not parti- 

ble among them. | Sy 

Lit. f. 244; Coparceners may voluntary agree according to their Numbers to make 
244, 245- Partition; as if there be two of them, to divide the Tenements between 
them in two Parts, in Severalty and of equal Value, and they may chuſe 

certain Friends to make Partition in the Form aforeſaid ; in which Caſe the 

Eldeſt ſhall chuſe firſt, and ſo on according to the Priority of Age, unleſs 

it be otherwiſe agreed among them; for they may agree that one ſhall have 

ſuch Tenements, and another ſuch, Sc. without any primier Election; ſo 

if by common Agreement the eldeſt Siſter makes Partition in the Form 

mentioned, to prevent Partiality, ſhe ſhall chute laſt. 4 5 

Lit. \. 245. This Part, which the Eldeſt takes by virtue of her Priority of Age, is 
Co, Lit. 166. called the Enitia pars, and is purely perſonal, ſo that it differs from any 
pp 1-2. Privilege which the Law gives the Eldeſt without her Act, for ſuch a Pri- 
2 21. vilege ſhall deſcend; as if there be two Parceners of an Advowſon, and 
| they cannot agree to preſent, the Law gives the firſt Preſentment to the 
Eldeſt, and this Privilege ſhall deſcend to her Iſſue; nay, her Aſſignee 

ſhall have it, and ſo ſhall her Huſband, who is Tenant by the Curteſy; 

and the Reaſon of this Difference is, becauſe the Enitia is only the hono- 

rary Reſpect paid to Age among Equals ; but where it is not a Reſpect 


merely 
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Coparteners. 
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merely to Age, nor purely 8 but a real Benefit, there it ſhall de- 
ſcend not only to the Iſſue, but Thall go to the Aſſignee and Tenant by the 
Curteſy 3 for ſince they come in the Place of the Perſon in whom it firſt 
veſted, they are entitled to all the Benefits the Law gave him, but the mere 
reſpect to Age was only perſonal, a ' - "} 

There is another Manner of voluntary Partition or Allotment, and that Lit. f. 246: | 
is, when after Partition each Diviſion is written in a Little Scroll, and that f 
is covered all over with Wax, like a little Ball, ſo as the Scroll cannot be 
ſeen, and then all the Balls are put into a Hat, to be kept in the Hands 
of an indifferent Perſon, after which the eldeſt Daughter draws firſt, and 
then the Reſt according to their Seniority. N A auce 

Coparceners may agree to make Partition for Life, or for a fixt Term of F. N. B. 62. 
Years; for private Perſons, for their oπ]n Convenience, may make Contracts 
to bind themſelves, as long as thoſe Contracts are conſiſtent with Law. 

If two Houſes deſcend to two Parceners, one worth 20s, per Annum, Lit. f. 281, 
and the other but 105. each Parcener ſhall have a Houſe, but ſhe that has 25z. Were; 
the Houſe worth 20 4. per Annum (hall pay to the other and her Heirs 5 5. Lo theſe 
per Annum thereout, that the Partition may be equal, and Diſtreſs may be 2 * 
of common Right, for this 5s. per Annum, into whoſe Hands ſoever the * 


ceſſary, tho“ 
Houſe comes. ö a Rent be 
| | „ 2.0 granted by 
Equality of Partition. Co. Lit. 169. a. But in Exchange a Deed is neceſſary; ſo when Jointenagts 
make Partition, Co. Lit. 169. 2 Rol. Abr. 23. | FC 


If one upon Partition grants a Rent to another generally, for Equality * Pa > 448 
of Partition, without taking Notice out of what Land it is to atiſe, 9 1 RR | 
ſhall ariſe out of the Part of the Grantor, for being granted for Equality, ff wakes 


Rent 
Ec. ſufficiently explains that. 2 


Partition ſhall go in Coparcenary ; and if ſach Rent be granted to two Siſters, it ſhall not — Bro. 
Tit. Copar. (6). Co. Lit. 169. b. If two Coparceners, ſays my Lord Code, alien by Deed indented 
both their Parts to another in Fee, rendering a Rent to them two and their Heirs, they are not Join- 

tenants of this Rent, but ſhall have it in the Courſe of Coparcenary, Co. Lit. 169. b. But Q, for the 
38 E. 3. 26. b. which he cites to warrant this Opinion, ſeems to maintain the contrary ; for this 


Rent being newly created by the Deed, and a new Purchaſe, mult be governed by the Words thereof; 
and of this Opinion he himſelf ſeems to be, Co. Lit. 12, b. | 


If two Parceners of Land in Fee, at full Age, make an unequal Parti- Lit. ſ. 255. 
tition, yet it ſhall bind them; for as the Lands being in Fee may be alien- 
ed, ſo they may be diſpoſed of by Partition; beſides, the Parties being 
of full Age are preſumed to know what they do, and therefore their Acts 
are binding upon them. )( | 
But if one of them had been within Age, it would net have bound; for Lit. ſ. 258. 
though Partition, if equal, will bind an Infant, becauſe compellable to Co. Lit. 171. 
make Partition, and whatever one is compellable to, may be done by the 
ſame Perſon voluntarily, yet when the Partition is unequal, and the leſſer 
Part allotted to the Minor, this ſhall not bind her for then the Security 
which the Law has provided for Infants, to prevent their being over- 
reached, would be uſeleſs. UW ee neus 
But yet ſuch unequal Partition is not abſolutely void, but the Infant has Co. Lit. 171. 
Election either to affirm it at full Age, by taking che Profits of the un- 14 


equal Part allotted to her, or to avoid it, either during ber Minority, or — —4 
at full Age, by entering into the other Part with her Siſter. Age, of an 


| O77 exact Moiety 
of the whole, what Effect this will be of. 


— * — 


It ſhould ſeem to amount to an Entry into the other Part with her Siſter. 


Vol. I. 6 E A pro- 
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Rol. Abr. A prochein Amy may make Partition on Behalf of an Infant, and it will 
256. bind the Infant if equal for the prochein Amy is appointed by the Law to 

take Care of the Inheritance of the Infant, and this Separation and Diviſion 
of his Part from what belongs to another, is ſo far from bring a Prejudice 
to the Infant, that it is really for his Benefit and Advantage. 
If a Partition between Parceners of tailed Lands be equal when it is. made, 
> — 4 no Alienation by one of them after ſhall avoid it, or let in her Iſſue upon 
— tho! the other, becauſe they were at firſt compellable to make Partition, and 
they aro. the Partition they did make was binding, becauſe it was juft and equal. 

; ' 

Co * own Lives, yet the Iſſue of the Coparcener, who had the leſſer Part allotted to her, is got 
bound, but may enter and occupy in common with her Aunt, I 


Co. Lit. 173. 


I Lands in Fee and in Tail, of equal Value, deſcend to A and B. as 
Coparceners, who make Partition, and 4. has all the Fee · ſimple Lands, 
and. B. the Tail, the Iſſue of B. cangat avoid the Partition as to the Fee. 
ſimple Lands; but the Iſſue of A. may avoid the Partition as to the 
Lands in Tail, if A4 aliens any Part, of the Fee-ſimple Lands; for the 
Iſſue of boch having per formam Doni an equal Right tosthe tailed Lands, 
the Act of their Anceſtor, unleſs an. Equivalent be left to deſcend, ſhall 
not bar them of ſuch Right; but as to the Fee-ſimple Lands, the Allot- 
ment thereof by B. to A. was equivalent to an Alienation of B.'s Part 

8 therein, which would have bound her Iſſue; but if A. had left the 
* Page 449 * whole Fee-ſimple Lands to deſcend to her Iſfue, then ſuch Iſſue could not 
. avoid the Partition, becauſe a full Recompence deſcended to him, and allo, 
wit Hom ,. becauſe it would, be unjuſt that he ſhould defeat the 438 for the tailed 
b 17 . a. Ia Lands, when the Hue of B. iñ bound, and cannot avoid the Partition for the 
this Caſe if Fee-ſimple Lands. 4 

A. mould : | 

make a Gift in Tail of her Part, the Reverſion is no Recompence to her Iſſue, becauſe that may be dock. 
ed by a Common Recovery; but if A. had made only a Leaſe for Life it would be otherwiſe, becauſe the 
Tenant for Life could hot hurt the Reverfion. Co. Lit. 173. a. And in this Caſe, if a Writ of Partition 
had been brought, neither of the Coparceners would have obliged to take all the tailed Lands, bur 
they and the Fee ſimple Lands would have been divided in Moieties equally between them, to 


avoid the Inconveniencies that might happen upon allotting the whole tailed Lands to one. Co, Lit, 


2 Rol Abr. If Parceners of non ſane Memory make Partition, unleſs it be equal, it 


5 256. And ſhall only bind the Parties themſelves, but not their Iſſue. 


the Reaſon | | 
that it binds the Parties themſelves, is the ſame that all other Contracts bind them, 2 


— 


— , —⏑—Q. th... 2 —— — 


1 The Law does not permit a Party to ſtultify himſelf. 

Lit. ſ. 257. If two Parceners ſeiſed in Fee take Huſbands, and the Huſbands make 

Co. Lit. 171. Partition equal in Value, this ſhall bind the Wives and their Heirs, be- 

33 p. 23. cauſe, being compellable by Law to make Partition, they may by Agree- 

$ Co. 101. b. ment make it without Proceſs of Law; but if the Partition had been un- 
equal, the Wife who ſuffered by the Inequality might have avoided it aſter 

| his Death, and ſo might her Heirs. . fla 

Ga. Liz. ab If two Coparceners, and one of them lets her Part to another for Years, 

3 and after, on a Wit of Patũtjon brought againſt the Leſſor, too little is 

Dyer 52. a. allotted to the Leſſor; ſame hold, that the Leſſee cannot avoid ir, becauſe 
he will not be allowed to object Partiality to Men on their Oaths, and to 
the Proceedings of a Court of Juſtice thereon; but if two Parceners are of 
three Acres of Land, each of equal Value, and one Coparcener lets her 
Part, and after they agree to make Partition, and one Acre is only allotted 
to che Leſſor, the Leſſee is not bound by it, but may enter and take the 


1 Profits 


Coparceners. 


Profits of another half Acre, which juſtly belongs to him, for the groſs 

and apparent Partiality of the Partition. 3 
A Partition that ſhall bind on Account of its Equality, muſt not only be 2 Rol. Abr. 

founded on an Equality in the Value of the Land, but likewiſe on an 236. 

Equality of Advantage and Profit redounding from each Share to the 

ſeveral Owners; as if one Share be incumbered with an Aſſiſe, from which 

the other is free, though each Share, be equal in, its, intrigſick Value, yet. 

the Partition is not equal, for the Expence of managing the Aſſiſe, from 

which the other is free, which is a real Action, and therefore dilatory and 

expenſive, may eat. up the. hole Profits af that Part which it incumbers, 


and ſo make the Partition unequal. KY 


When a Partition is unequal, the Whole muſt be ayoided, becauſe, what Co. Lic. 170. 
is the Surpluſage of the unequal Part, cannot be diſtinguiſhed but by a b. 
new Diviſion; alſo the Inequality makes the Partition, which conlifted in 
the Equality of it, voidable in the Whole. * 0 3 
Beſides the ſevetal Sorts of Partition already mentioned, there are like - Co. Lit. 167. 
wiſe theſe following: 1ſt, Where Lands deſcend in Coparcenary, and theß 
agree that one of them ſhall have and occupy the Land from Eaffter till the 
firſt of Auguſt in Severalty, and that the other ſhall have and occupy the 
Land from the firſt of Auguſ till Eaſter yearly, to them and their Heirs. 
Alſo if two Copareenors have two Manors by Deſcent, and they make Co. Lie. 167. 
Partition, that one ſhall tave the one Manor for one Year, and the other Þ- 
the other Marior for the ſame Year, 'ahd' ſo alternis vicibus to them and A *. 44 
their Heirs ; this is a god Partition, and each of thetm has an Inheritance, 
though they have the Oecupation but for a fixt Term. 1 


-4 4 


* (D) Of Partition VA the urit de Partitione *Page 450 
„ 5 


. 1 

' + 
_——_ 

5 


1 E Writ de Partione facienda lies for one Coparcener againſt ano» Lit. f. 247. 


ther, when zſhe will not agree: to make Partition voluntarily, or by Co- Lit. 167. 


one Parcener againſt three or four, or general ainſt all thoſe that will . 

The Manner of making Partition by this Writ is thus : iſt, The Wri 1 gs 
of Partition is directed to the Sheriff, to ſummon. the. refra&ory. Copar- Boo = why 
cener, to, ſhew, Cauſe, why ſbe. will nat make Partition, according to the 


Laws and Cuſtom of the Kingdom, of thoſe Lands which ſhe - and the 


other Coparcener or Copasceners hold /imu/ & pro indiviſo of the Inhexit- 
ance of their (a) common Anceſtar.. | + - aT % Dal iv 


ſeems not to 


be abſolutely ne to mention in the Wri itance is of the common A 
PFF A A ey opt bar. a Love 
In this Action there are two Judgments ; the firſt js quod Partitio fiat Booth 245. 
inter partes preif de Tenement' predif? cum pertinentiis, and upon this Lit. f. 248. 
there goes out à judicial Writ to che Sheriff, to make Partition, which re- Co. Lit. 167. 
cites firſt the Writ of Partition and Judgment, and then commands the Nr 

Sheriff, together with twelve Men of the Vicinage, &c: to go in Perſon to 
the Tenements to be divided, and there, in the Pieter e the Parties (if 
they appear on Summons to be made) by the Oath of theſe twelve Men, 
to make an equal and fair Partition, and allot to each Party their full and 
Juſt Share, and then return the Inquiſition of the Partition annexed to the 


Writ, 
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Oo. Lit. 175. And as by the Statute one Jointenant, or Tenant in Common, may 
a. 


Pendl. 42.p!. the Parcener, may have a Writ of Partition at Common Law, and there- 


76. 


* + 8 
ao 


Coparceners- 


| 


— — 


Writ, under the Seals of the Sheriff, and the Jurors, whoſe Names are 
likewiſe to be returned. KN + - 4:4 
Co. Lit. 169. When the Inquiſition is thus returned, upon Motion made to the Court 
©.” the ſecond. Judgment is given in this Manner, Leo conſiderat eft per Cur, 
This Parti- guad Partilio firma & ſtabilis in perpetuum teneatur. * 5 
udg- ; nc 
— * A ants and Feme Coverts, Co, Lit. 171, b. Ta this Manner of Partition there is no Pre. 


ference of one Siſter to another; ſo that it is left ts the Diſcretion of the Sheriff who ſhall have firſt. 
Co. Lit. ſ. 249. 8 | 2 | | J. 


* By 8 and ꝙ W. 3. c. 31. made perpetual by 3 and 4 Ann, e. 18. Proceedings on the Writ of 
Partition are regulated. | X 


Cro.Eliz.65. If Errors happen in the executing a Writ of Partition, and one of the 
Defendants releaſes all Errors to the Plaintiff, this ſhall not bar the 
other. WY * 7 
Cro.Eliz. 9, ũ According to the Direction in the judicial Writ, the Sheriff muſk be 
10. Clays upon the Lands in Perſon; and if he were not, the Court upon Informa» 
Caſe. tion thereof, before filing the Return, will order the Filing to ſtay ; and 
if upon Examination it be ſo found, will award a new Writ ;/ for in all 
Caſes where the Writ commands the Sheriff to go in Perſon, as in Waſte; 

Sc. there the Writ is his Commiſſion, from which he cannot deviate ; but 

if the Sheriff returns, that he was there in Perſon, and this Return be te- 
ceived and filed, then any Information to the contrary comes too late, 
- becauſe by the Filing it is become Matter of Record, againſt which no 
Averment in Pais lies; neither can the Party have Error upon the Return, 

Fitz. B. 62, There are ſome Alterations made in this Writ by the 32 H. 8. cap. 32. 


Booth 245. Which gives it to more Perſons than could bring it at Common Law. f 
+ See the | | | HE 1 
Note on the zd Clauſe, ante. 


Co. Lit. 175. „ At Common Lam this Writ lay for one Coparcener, Tenant of the 


a. 167. Freehold, againſt the other, and againſt the Alienee of ſuch Coparcener. 
er 98, | ; 
iz 1 3 But it lay not for the Alienee, nor for the Tenant by the Curteſy ; nor if one Coparcener 
had made a Leale for Life, could ſhe after bring ſuch Writ during the Continuance of ſuch Eſtate. Co. 
Lit. 167. 2. | | 
* Page 451 If three Coparceners, and the Eldeſt purchaſes the Part of the Young- 
Ce. Lit. 195. eſt, yet ſhe ſhall have a Writ of Partition at Common Law againſt the 
5; $I middle Siſter; for though ſhe has one Part by Purchaſe, yet this does not 
Dyer 243. pl. {trip her of the Character of a Coparcener, ET 
55. So in a ſtronger Caſe, if three Coparceners are, and the Eldeſt marries, 
Co. Lit. 175. and her Huſband purchaſes the Part of the Youngeſt, though he is a 
Dyer 243. Stranger and no Parcener, yet he and his Wife ſhall have at the Common 
Law a Writ of Partition againſt the middle Siſter. | 
Co. Lit. 175. Tenant by the Curteſy ſhall have a Writ of Partition upon the Statute 
32 H. 8. cap. 32. 


have a Writ of Partition againſt another, ſo at this Day the Alienee of one 


Parcener may have a Writ of Partition againſt the other Parcener, becauſe 
they are Tenants in Common. | R 


Am. 3p: But if three Coparceners are, and a Stranger purchaſe the Part of one of 
& e 175. them, he cangot join with either of the two Coparceners in a Writ of Parti- 
b. tion, either at Common Law, or by Force of the Statute; for the Words 
Kelw. 208. of the Preamble of the Statute are, And none of them by Law doth or may 
Dyer 125. Ene their ſeveral Parts, &c. and cannot by the Laws of this Realm make 


try Partition without their mutual Conſents, now in this Caſe one of them, viz. 


fore, 


 Coparceners. 


— 


fore cannot coche within the Preamble and Intent of the Act. and ſo can* 
not join with the Purchaſer in a Writ of Partition brought upon it. 


ä 


. 


It ſeems, if after the Awarding of the judicial Writ, and betore the Re- Dalifon 59. 


turn of it, the Defendant dies, yet the Partition is good, and the Writ ſhall 
not abate, becauſe before the Death of the Defendant Judgment was given, 
that Partition ſhould be made and though upon the Neat the judicial 
Writ there is another Judgment given, yet that is given in Confirmation of 
the firſt Judgment: It ſeems like a Caſe upon the Return of the judicial 
Writ, no Exception can be taken to it; therefore it is not material whether 
the Defendant be dead or alive, ſince he can have no Advantage by any 
Plea on the Return of the Writ. 1201 0 0 I q 
A Writ of Partition is brought againſt two, and one ng He 4 or Hg Daliſon 28. 
grants the Partition, and che other makes Default; Dyer is of Opinion, 
that the judicial Writ ſhall be awarded to the Sheriff, with a Ceſſavit Execu- 
tio, till the Parcener who made Default comes in, for all muſt be in- 
cluded in a Partition by Writ, becauſe it is final; otherwiſe in a Partition 
by Agreement. 
Three and one of them aliens in Fee her Part, and then Dyer 243. Pl. 


one of the two brings a Writ of Partition againſt the Alienee and the 55 · 


other Parcener upon the Statute; and becauſe this Writ lay at Common 

Law, in this Caſe, and the Statute does not give it, but where the Com- 
mon Law would not allow it, it was reſolved that the Writ ſhould abate. | 
A Writ of Partition brought by a Coparcener and her Huſband, in which Dyer 79. pl. 
the Coparcener, who was formerly married to a Peer, of the Name of 31. Howard 
 Powis, is ſtiled D'na Auna Powis Uxor of her preſent Huſband z this was a. 7 
reckoned a Miſnomer, though ſhe was a Woman of Quality by Birth; upon 
which a new Writ was brought ad reſpondend H. & Anne Uxori fue nuper - 
Uxori Domini Potis defunf?* ; and in the Count it was ſet forth, That the 
Plaintiff Coparcener was Co- heir in Tail with the Defendants of the In- 
heritance of their common Anceſtor, without ſhewing the Commencement 
of the Tail, and allowed to be well enough in this Action, in which the 


Poſſeſſion of the Defendants is affirmed, and no Land demanded from Mo. 21. 


them, but only a fair and equal Diviſion, that each may know their ſeyeral 


Shares. 


—_— — — 8 
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(E) Of Hotchpot, and the Nature and In⸗ page 452 
cidents of this Kind of Partttton. 


A ſeiſed of Lands in Fee-ſimple, as for Inſtance, of thirt 


4 Acres Lit. Sect. 266, 
of Land, each of the annual Value of 12 3. and hath Iflue two 268, 269. 


Daughters, one of whom being married, the Father gives ten Acres of Co. Lit. 165. 
the thirty to the Huſband, with his Wife in Frankmarriage, and then dies, 
leaving the Refidue ;' in this Caſe the unmarried Siſter ſnall enter into and 
enjoy the Reſidue, unleſs the Huſband and Wife will put the ten Acres 
given in Fraokmarriage, with the twenty Acres into Hotchpor, that is to 
ſay, zogether ; and then, finding each Acre to be of the ſame yearly Value, 
allot fitreen Acres to the unmarried Siſter, and take five Acres to the ten 
which they have already in Frankmarriage, which puts them on an exact 
Level with the Siſter that is unmarried ; for upon the Death of the An- 
ceſtor the Remnant ſhall deſcend to the other Coparcener, becauſe the Gift 

in Frankmarriage ſhall prima facie be intended a ſufficient Advancement of 

the other Siſter, and as full a Share of the Inheritance as ſhe could have 


Vor. I. 6 F pretended 
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retended to in caſe it had intirely deſcended in Coparceny ; but i ts | 
nds given id Frankmatriage'ate of Teſs Value than theſe that deſcend 
the urimdtrried Stet; Gen: 2 Hark been Tad, the hall have che Betiefir of 
a Partition in the Mutner: before expreſſed); for it would be ani'unreaſon- 
d Cofſtruction, to make what was fefigned for het Advancement, tum 
to her Prejudice, eſpecially when we conſider; that * — in Frank- 
marriage was made by a Teuant in Fee, who "might h have d lifpoſed of [ra 
he aſed\, 


Lit. Sect. this Manner of Partition the Lands given i Frakemariage ca 
* altorted to the other Copareener, for they 29 wor 


"Forth of the Gift; and if they ſhould be transferred © another, com 
to the original Intention of the Donor, - the 10 of ſuch Marri iage. 


avoid the Alienation. 
Lit. Sect. 253. If the Lands given in Frankmarri al . at the Time of 
ands of the Anceſtor, and 


Co. Lit. 179. the Gift with'the Reſidue that contini 
remain ſo upbn the Death of the Anceſtor ſhall never be put into 


wand * 


an f 


Hotchyot ; böt if in this Caſe the Lands given in Frankmarria vixhout 
Default of the Donees, decline in Value by _ Act of God, or che Bont 
ved in his 


bs wa more Land after the Gift, or if the Remnant be it 
ands, ſo that the Lands, which deſcend to the other Siſter, are of ; greater 
gi e, then the — 5 W 


Value than thoſe given in Frankmarriag 
Mall be made, that each Siſter may have her juſt and- on. 
Lit. Sect. 252. The Lande iven in Frankmarriage, and the Lands in Bes em which 
* Lit. 478. Jeſcend to th neither Siſter, muſt move from the fame Aachen, otherwiſe 
chere ſhall be no Hotchpot. ? | 
Lit. Sed. 273. This wa of Partition by Hot I to Lands in Frank- 
Co. Lit. 179. maffiage . an Anceſtor en F one his Daughters of Part pf his 
= 3 n or pu !chife Lands to him and her and their Heirs, or make her a 
one” SR'hI the ſhall have her full Share of the Remnant without put- 


ſeems to be 


this, That tibg her Share into Hotchpot, 


when the is eee 


enfeoffed, Ic. ſhe is confidered as a Parchaſer, and what ſhe acquires by Purchaſe, can never be made a 


Pretence to exclude her from what comes'to her in a Coarſe of Deſcent. 


Lit. Seck. 274. If Lands in Fee: tail deſcend from the Donor in Frankmarriags, the 
Co, Lit. 179, Donee ſhall have an equal Share of them without putting the Lands 
given in Frankmarriage into Hotchpot; for ſhe claims the Lands in Tail 
per formam Doni, by Force of which Gift both Parceners muſt equally 
* Page 453 * inherit. becauſe both make up but one Heir to the Anceſtor, and con- 
Bee. one without the other cannot claim under the Words of the 
onation. ' 
„ Lie, If Lands given in Frapkmarriage are of greater Value than the Lands 
" "os os deſcended N the other Siſter © Remedy againſt the Do- 
nees, for it was lawful for the Donor, being Tenant in Fee - nple, to diſ- 
| poſe 'of his own Lands at bis Will aud Pleaſure, 
Lit. Seck. 2 If the Donees in Frankmarriage, and all the other Parceners die before 
Co. Lit. 178. Partition made in Hotchpot, yet the Benefit of this Kind of Partition ſhall 
4 a deſcend to their Iſſues. 
This Kind of Partition hath the ſame Incidents with the common Parti- 
tion; ſo that the Donee, if impleaded of the Lands in Frankm 
hall have Aid of the other Parcener ; for it is unreaſonable, that what was 
defigried for the Donee's Advancement, ſhould put her in a worſe Condition 
than ſhe would have been if the Gift had not been made. 


Co. Lit, 177. 
b. 


(F) Of. 


) Of the [Natute and Intiden its of thetr 
| Eſtate after Partition made. 


PN ger every Parceher a Power to ſeyer her own Mojety, Co. Lit. 173. 
and to carry it bet into the Family into which ſhe marries þ yet. ſince 8 
the Partition 1 the Lu will not put Patteners in a worſe Barde 
Condition after 'Partitivn chan if they had c e, Leden ee Caſe. 
Divifon; and therefore on a Suit commenced for any Part, or an Eviction 
of anc Pare After Partititn, tren well have. like Remedy us if they. had en- 
joyed in common 3; in Which Cafe, if a Suit had been commenced, both Par- 
ties muſt have been impleaded, and on the Recovery there had been an 
equal Loſs to both ; therefore after Partition there is a Warranty annexed 
to each Part, ſo that if either be impleaded ſhe may vouch her Siſter, and 
thereby deraign the Warranty paramount annexed to the Purchaſe of the 
Anceſtor; and if ſhe loſes, ſhe may recover one Moiety of her Boſs in 
Value againſt the other Siſter, | 

So if Parceners enjoy in common, and any Part is evicted by Entry 
without Action, they ſhall enjoy what is left in common; therefore, that 
Parceners may not be in a worſe Condition by the Partition which the Law - 
compels them to, there is a Condition angexed P the Partition, that if "iS 
either the Whole of any vt Pere, br in Estate for Life, or in Tail, be 
thereout evicted by-Emry without Aﬀtion, that the Pp evicted may 
enter on her Siſter's Moiety, and avoid the Partition by Eajoyment of an 
undivided Moiety of what is left. | f 

But if after Partition either Siſter aliens with Warranty, and the Alienee H,. b. 21, 26. 
is impleadetl, he ſhall only vouch the Alienor to recover in Value, who may 2 Rol Rep. 
with the other Siſter deraign the Warranty paramoum; fot ks the Parceners 418, 
ſhall not be in a worſe Condition by the Partition than if none had been 
made; ſo they ſhall not be in a better by the Warranty of Condition which 
the Law annexes upon the Partition z now. if a Phreentr before Partition 
aliens her Part with Warranty, and che Aliente is impleſdled, he cin $nly 
vouch his Warrantor, who may vouah the other Siſter to deraign the War- 
ranty paramount, but not to recover in Value; for there is "0 Reaſon that Co. Lit. 174. 
the Siſter, who did not enter into the Contract of Warranty, ſhould be a. 
ſubje& to it, ſince it is fit that ſhe, whoſe Folly it was to inte the Title, 
ſnould anſwer for the Conſequences of it. 

If one Siſter aftet Fartition aliens to Her Heir apparent and dies, and * Page 454 
the Son is impladdetl, though he be in by the Fan ne df his Mother as 
a Purchaſer, yet he ſhal ray in Aid of the ſurviving Patceher to deraign the Co. Lit. 174. 
Warranty paramount; for though he claims the Land by Purchaſe from bis J Rel. Abr. 
Mother, and ſo never having it in Parcenary Cannot recover pho rata i yet 418. y 
upon the Contract of Warratity, whereby the Vendor did warrant. to the 
Anceſtor and his Heirs, he, together with his Autit, mike up one fi to 
ſuch Anceſtor ; and therefore they muſt join to deraigti che Watradty; 
otherwiſe there is not that Heir before the Court, that by Virtue of ſuch | 
Contract is to take the Benefit of the Warrant. | 1 

If a Man ſeiſed of Lands in Fee hive Tue two Daughters, and tnake a Co. Lit. 174. 
Gift in Tail to one of them, and dies ſeiſed of the Reverſion in Fee, which b. 
deſcends to both the Siſters, and the Donee or het THe ib leaded, ſhe 
ſhall not pray in Aid of the other Siſter to deraign the W nty para- 
mount, becauſe rhis Eſtate was never in Coparcenary, and by Conſequence 
they never poſſeſſed as Heir to the common Anceſtor, whereby they may 
pray in Aid of each other, and there being no Warranty in Deed annexed 
to the Tatl granted, ſhe has no Means to bring in her Siſter, without 
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Eoparceners. 


whom ſhe cannot take Benefit of the original Contract of the Warrantor, 
ſince ſuch Warranty ran to the Heirs of the Anceſtor, and the Tenant | in 
Tail and the other Siſter make but one Heir to the Anceſtor. 

Mo. 95. If two Acres deſcend to two Parceners, and one of them before Partition 
grants a Rent-charge out of one of the Acres, and afterwards upon Parti- 
tion the Acre charged is allotted to the other Siſter, ſhe ſhall hold it diſ- 
charged; for a Parcener before fn N having no ſeparate Title to a 
diſtinct Moiety, cannot pretend to charge an Is Part of the Lands, 
ſo as to make it ſubjeR to that Charge in the Hands of another who does 
not hold under her; therefore this Grant by the Siſter, who at the Time of 
the Grant had only a Title to an indiſtinct and undivided Moiety, ſhall 
never affect the other Parcener who does not claim under her, and who 
at the Time of the Grant had as good a Title to that Acre out 2 
Rent was to ariſe, as the Granter had, = 


ll 


* Page 455 Pp Copyhold. 


(A) The Nature of the Tenure, and what ſhall be deemed 
Copyhold. 457. 
(5) In what reſpet Coppholds partake of the Nature of 
Freehold Lands, 458. 
(C) What Ads of Parliament ſhall be ſaid to extend to 


Copyholds. 459- 
And herein, 


1. Of the Statute de donis, the Intailing of Copyholds by 
1 | Cuſtom, and the Manner of docking ſuch Intails. 459. 
8 | 2. Of ſuch Statutes which may be {aid to relate to them, 460. 


D) Of ſuch general Cuſtoms as may be ſaſd to relate to 
all Copyhold Eftates. 462. 
(E) Ok particular Cuſtoms that are good and peculiar only 
to ſome Copyholds. 462. 
(F) Df granting Copyhold Lands. 465. 


And herein, 


1. What Perſons may make good Grants, 465. | 
2. What Acts ſhall deſtroy the Power they had of making 
ſuch Grants. 467. 
1 3. What 
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' Copyhold. 


3. What Things may be granted to be baden in Copyhold. 
468. 

4. Of the Operation of the * n _ Eſtate and Intereſt 
that paſſes thereby. 469. n OW +. 


(G) Of Surrenders, prſentments a and avmittances. | 470. 
And herein, 


1. Of the Neceſſity of a Surrender, and 8 the Copybalder 
ſhall be ſaid to be in before Admittance. 470. 


2. Where the Want of a Surrender will. be ſupplied in Equity. 
471. is, 10 1 

3. What Perſons may bartender. 1 

4. What Perſons may accept ſuch Surrenders, and make Ad- 
mittances. 473. | 

6. What Words or As amount to a Surrender. 473. 

© What Acts amount to an Admittance. 24. 
7. Of the Conſtruction to be made when the Surrender, Pre- 
"Dans and Admittance differ. 47 5. hot, 

8. Of the Time of making the Surrender, Preſentment and 


Admittance, and where they ſhall be effectual, though any 
of the Parties die before 9 are compleated. 47 8. 


(H) Ok the Dperatſon of tbe Surrender in p ng the 
Eſtate. 476. | 3 yo N 


And herein, 


1. Of the Perſons to take, and what ſhall be ſufficient Cere 
tainty in the Deſcription of them. 476. | 

2. What ſhall be ſaid to paſs by the Surrender, 477% 285 

3. What Eſtate or Intereſt paſſes by the Surrender. 477. 


4. Of the Power and Authority of the Lord and Steward: 
and therein of the Difference of their Acts. r 


(1) Ot Fines payable by Copyholders. 9 
And herein TRE 


1. Where a Fine ſhall be ſaid to be due, 825 by . ad, 
to whom payable. 479. 


1 


2 At what Time payable. 480. 4 ; 3 ' bd 
3. Of the Pn and Reaſonableneſs of the Fine. 480. 
Vol. I. | | 6 G 


EY of 


Conyyold.. 


| 000 t the Extingulihment ot the Copyhotd. 49r. 


Aud herein, 


1. Where the whole Copyhold ſhall: be ee or b ut 
pended. 481. 3 FR 
2. Where Part only, or what is incident to it, ſhall * ex- 
tinguiſhed, 482. 
c) Sr Foxteſture. 483. 
h And harein, 
1. Of Forfeiture for Non-attendance at Court, and not doing 
Service. 483. 
2. Forfeſture for Non-payment of Rent. 483. 
3. Forfeiturre in the Copy holder's taking upon him to diſpoſe 
of the Copyhold, and make Leaſes. 484. 
4. Of Forfeiture in committing Wafte; and therein of Lords 
or Tenants Intereſt in the Trees. 495. 
5. Forfeiture by Incloſure. 486. 
6. Forfeiture for Freaſon and Felony. 486. 
7. In what Caſes a Forfeiture of Part ſhall be a Forfeiture of 


the Whole. 486. 
8. Who ſhall be affected by a Forfeiture, or take Advantage 


thereof. 487. 
9. What Perſons ſhall be excuſed from a Forfeiture. 488. 


10 Where the Forfeiture ſhall be ſaid to be diſpenſed with. 
(NM) Copyhotd; where any yow to be fied for and recover- 
en. w_ nie 


1 


. 
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rage 457 (a) Of we Nature: of the Tenure, and what 


ſhall be deemed Copyhold. | 
(a) As to the HE 10 Orig Jad of n 2 5 welk from Grants of Lands 
2 we made by * to their Villeins, to hold of them by baſe Te- 
8 nures; thoſe Villeins or Tenants were inrolled on the Lord's 
vide Co. 76. Roll, and ſaid to hold by Copy thereof; and were capable of 


Co. Lit. 76. taking no greater Eſtate than at the 67 ill of the Lord; for otherwiſe, 
Rol. Rep. they had been infranchiſed; et to prevent the frequent ending of theſe 


(Ain . 1. Eſtated, they granted them in Fee, but ſtill at the Will of the Lord; who, 
4 Co. 21. notwith- 


„ — "wIP * _— 


Copyhold. 
notwithſtandjog ſych Grant, (e) might have ouſted them when he pleaſed; _ 
which being a very great Inconvenience (d) was, it ſeems, altered by fome ,. Fr 
s | : | -(c) Co. Copy: 
poſitive Law, (though ſuch Law does not now appear) which (e) preſerved er 6, 4, 


their Eſtates to them and their Heirs, doing their Services, but yet in % Preced. 


other Reſpects left them only Eſtates at Wi A; $74 

| 0 > of are 
now eſtabliſhed by Cuſtom, and ſuch Tenant, ſo long as ke doth his Services, and does not break the 
Cuſtom of the Manor, is not to be ejected by his Lord. 4 Co, 21: b. 22. 4. 


— 
8 4 „ _—_ 4 4 —_— "WY 4 3 


Lands, Parcel of the Manor of C. in Wilts, and Parcel of the Dutchy of Carth, 432. 
Cornwal, although they paſs by Surrender and Copy of Court-Roll, yet if _ wy 
by the Rolls or Copies they appear only to have been granted tenendum (J) ſoſved on a 


ſerundum conſuetudinem Maneri, and not (g) ad voluntatem Domini Manerii, Trial at Bar, 
they are not Copyhold, but a Cuſtomary Freehold. and a Verdi& 


for the Plain- 
tiff accordingly, againſt whom there was a Verdict at Nee Pries, for a Forfeiture by committing Waſte, 
he and all the other Tenants taking them to be Copyhold. Comb, 387. S. C. reſolved accordingly. 
That he was ſeiſed ecundum conſurtudinem Manerii, does not neceſſarily import a Copyhold. 3 Bulſt. 
230: Rol. Rep. 211. 5 Co. 84. 2 Vent. 144. — The Copyholds are Parcel of che Manor, and 
not held ut de Manerio, vide Salk. 185. pl. 4. 186, 3 Lev. 40. (g) The Omiſfion of theſe Words 
aided after Verdict. Salk. 364. pl. 3. 365. Ld, Raym. 43. 2 Ld. Raym. 12235. 


The Biſhop of N. 10 H. 8. was ſeiſed of the Manor of N. in Right of 3 Feon. 107. 

his Biſhoprick, and, at a Court holden within the ſame Manor, granted D hh Apt 
Parcel of the Demeſnes of the ſaid Manor to one T. and his Heirs, by Co- Croma 
Py 3 whereas, in Truth, the Land was never demiſed by Copy before; and | 
ſo the Land continued in Copy till 23 H. 8. when T. committed a Forfeit- 
ure, and the Biſhop ſeiſed the Land, and granted the ſame again by Copy 
0 T. in Fee, from which Time it continued in Copy till the 8th of Eliz. p;4440Co. 24. 
which was forty-ſeven Years z and it was held by the whole Court, 
That fifty Years Continuance is requiſite to faſten a Cuſtomary Condition 
upon the Land againſt the Lord; and that though the original Commence- 
ment of granting thoſe Lands by, Copy, was 10 H. 8. — which Timo 
to 8 Eliz. was above ſixty Vears; yet that the Seiſure for a Forfeiture 
which happened 23 H. 8. interrupted utterly the Continuance from the 
Time, which might by the Law have perfected the Cuſtomary Intereſt , 
ſo that the Commeneement of the Copyhold was to be reckoned from 23 
H. 8. which not being ſufficient Time to make good a Cuſtom, the Lord 
might enter upon the Copyholder as upon his Tenant at Will 
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(B) In what Reſpect Copyholds partake of + p,z. 16 
the Nature of Freehold Lands, 


1 


— 


Y Lord Coke ſays, that Copyholders have only a Fee- ſimple ſecun- 4 Co. 22. a, 

dum gs that though they are Tenants at Will, yet their Eſtates Oo. Copyh. 
ſhall deſcend to their Heirs, and ſuch Deſcent ſhall be governed by the“ 
Rules of the Common Law; but not fmpliciter to have all the collateral 
Qualities of Eſtates in Fee-ſimple. 

Therefore where a Copyholder by Licence made a Leaſe for Years, and 4,<*: 21. 4. 

the Leſſee entered, and the Leſſor died, leaving Iſſue a Son and a Daugh- - wiz 
ter by one Venter, and a Son by another; the eldeſt Son dies; it was ad- adjudged, 


4 | Judged 
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{ (a) The may have Poſſeſſion before Admittance. 


Copyhold, 


— 


W judged the Daughter of the whole Blood ſhould inherit; (a) for the Poſ- 
38. bees. ſeſſion of the Leſſee for Years was the Poſſeſſion of the elder Brother, who 


ſame Law of 


a Guardian, Co. Copyh. 113 Dyer 292. Cro. Car. 411. Rol. Abr. 50. That there ſhall be a Pe 
Seſfio fratrir before Admittance. Rol. Abr. 502. 3 Leon, 70. Mod. 102, 120, 11 Mod. 73. pl. 4 
107. pl. 5. Fitzgib. 287. Will. Rep. 63. pl. 13. 66. Salk. 243. pl. 4. 6 Mod. 120. 2 Ld, Raym. 1024, 
1224, 1226, 1228, 3 Will. Rep. 63. 2 Vern, 226, Stra. 445. Vent. 261. Daliſ. 110.8. P. but 
ſaid, that if the Lord, by Cuſtom, during the Nonage of the Heir, demiſes it to a Stranger, for Years, 
this will not make a Peſeſſe fratris ; and wide Co. Coph. 114. where my Lord Coke faith, that if the 


Leaſe for Years determine, and the clder Brother die before Entry, the youngeſt Brother ſhall inherit; 
but Duere ? | ö N | 


4 Co. 23. a. But though it be governed by the Rules of Common Law concerni 
38. % p Deſcents, yet it partakes not of the Nature of Freehold Lands in other Re- 
. ſpects; for it is not Aſſets in the Heir's Hands; neither ſhall a Woman 
be endowed of it, nor a Man be Tenant by the Curteſy, unleſs by Special 
Cuſtom ; nor ſhall a Deſcent take away an Entry. 
A Man ſeiſed of Copyhold Lands in Right of his Wife, ſurrenders to 
4 Co- 23. 4. the Uſe of another in Fee, this is no Diſcontinuance, but the Wife may 
Co. Copyh. enter after the Death of her Huſband ; for this is not like a Feoffment at 
Supplement Common Law *, which by the Notoriety of it took away the Entry of the 
59. Wife, for the Benefit of Strangers, that they might not be at a Loſs againſt 
Cro. Eliz. whom to bring their Præcipes; but in Caſe of Copyhold Lands, as there is 


27 1 no ſuch Inconvenience, ſo the Nature of the Conveyance will not admit of 


2. . 28. fuch Expoſition. 


\. 6. the Huſ- 
band is diſabled from diſcontinuing his Wife's Eftate, See poft 460. 


Moor 753 So if a Tenant for Life ſurrender to the Uſe of another in Fee, it is no 

4 Co. 23. Forfeiture; for it may be ſeen by the Court-Rolls who is Tenant; and fo 
, the Stranger is at no Loſs to ſue. | 

Co, Copy. If a Copyholder in Fee ſurrenders to the Uſe of A. and B. and the longer 

27" Car. Liver of them, and that for Want of Iſſue of A. the Lands ſhould remain 

366. to the youngeſt Son of J. S. in this Caſe A. has but an Eſtate for Life; 


. 27. for an Eſtate Tail in Copyhold Lands ſhall not paſs by Implication. 
oy 152. 1 | | 


judged. 

"—_ A Man may ſurrender a Copyhold Eſtate to the Uſe of his Wife; for ſhe 

__ , takes the Eſtate from the Lord, as an Inſtrument to convey the Eſtate to 

Ce * her; and ſo it comes not within the Reaſon of other Caſes, that they be- 
ing but one Perſon cannot contract; for he gives the Eſtate to the Lord, 
and he admits the Feme to it. 

Salk. 188. There can be no Occupant of a Copyhold Eſtate, becauſe of the Preju- 

pl. 7. dice it would do the Lord; and therefore if a Copyholder being Tenant 

2 Ld. Raym. pur auter vie die, the Lord ſhall enter. | 


994+ 
6 Mod. 63. per Helt, Ch. Juſt, 


(C) What 


* 
2 


* (C) What Ads of Parliament ſhall be ſaid to» Page 459 


Manor, an Rol. A r. 
by it 3 and becauſe they Word Tenementa, 506, $38. 
whith comprehends only an Eſtate of Freehold, web LORE + 7 585, 
Alſo it ſeems now agteed, that if the Cuſtom of the Manor has admit- 

ted of Limitations of Remainders upon ſuch Gifts, that then the Cuſtom 

of the Manor, (2) purſuing the Model of the Statute, creates a good In- 


tail z but ſuch Intail doth not ariſe by Virtue of the Statute; but it ſhall be (0 My Lord 


preſumed there was the ſame Law of that Manor by Cuftom Time imme- in 
Morial; as began in the Kingdom by the Statute. 4d 4s 


that by the 
d bv dives __  Cuftomofthe 
Maniors, the Statute co-operating with it, Copyltoldy'may be intited ; but there cannot be an Eftate Tail in 
Copyholds by Cuſtom only, nor any Eſtate Tail by the Scatute only; the Meaning of which ſeems to be, 
chat Eftares Tail were before the Statute, as to the Mahner of the Limitation, by the Cuſtom of ſome 
Manors ; as that an Eftate ws grantees to a Mini ang the Heirs of his Body begotten, the Remainder 
over to another ; hut "tht in other Refpeas, thoſe Eftares were not Eſtates Tail before the Statute 3 


that the Tenant ſhould no wayY'alfen tö debut Nis Tre,” or chem in Remainder ; and that if he yg : 


tinued, they ſhould have a Formeden in Deſcender or Remainder ; but theſe Things were introduced by 
the Statute upon the Eſtate, which was the ſame in Limitation the Common Law. And this ſeems 
ſupported by the fotfowftlg Authorities: | #2\ Cres. Miz, 367, 714, yo7. Moor 173, 188. 
Leon. 175. Poph. 128. Sid. 268, Cro. Car. 45. Moor 637. 3 Co. 8. 9 Co, 105. a. z Lev. 
£3): ll e bo noun 25 a ow ab fared St *D 
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see 1 Com. Dig. 575. c, 8. By a nioderi Reſolution, à Copy bold to Huſband for Life, Wife for 
Life, then to the Heike of the Bodies of Huſband and Wife, Remainder in Fee to the Survivor, is an 
Eftate-tail after Pollibility of Iſſue extinct in the Wife who ſurvives, and the Eſtate veſts in the Perſ 


who is Heir of the Body of both Huſband and Wife, Sutton v. Stone, M. 1740. 3 Atkyns 101. 845 
farther the Notes at the End of this Diviſion. 5 


1 


A Copyhold was ſurrendered to the Uſe of the Copyholder's laſt Will, Cro. Car. 44, 
who deviſed it to J. 8. in Tail, Sc. J. S. hath Iſſue, and ſurrenders to the 45, Rowen 
Uſe of his Wife for Life; and it was adjudged; chat ſince the Juty found 2 492 
it was not the Cuſtom of the Manor to have an Eſtate Tail in the Copy- pyholder Dre- 
hold, that J. S. had a Fee Conditional; and that by his having of Ifſue, fixed to Co. 

he had-performed the-Condition z and the Surrender to the Uſe of his Wife * 59. 


But though, by Cuſtom Time out of Mind, e may be in- 3 Co. 8. b. 


tailed, yet it is vo Proof of ſuch Cuſtom, that an Eftate hath. been grant- Co. Lit. 60. 
ed to a Man and the Heirs of his Body; for that may be a Fee Condi. 3 
tional; but it muſt be ſhewn that a Remainder hath, been limited over, Ro . 
and enjoyed, or that the Iſſue hath*recovered after thie Alienation of his 
Aneeſtor, or the like. d 032 And att EH 010). rt : 
 Thefe Intails; like all others, maybe dock*d; but the Manner of doing Co. Lit. 66! 
it differs according to the Cuſtom of the Manor; the more common Way Sid. 314. 
of barring ſuch Intails is by Recovery in the Lord's Courts, which is (4) Moor 358. 
"GS 6 H always * 
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| Copyhold. 
Recevery always allowed where the Cuſtom of Intailing prevails, to avoid the Dan- 
with Voucher ger of Perpetuity in ſuch Copyholds. 
doth not of 85 - | 787 8 8 
mon Right bar the Intail of a Copy hold Eſtate, but that as to the intailing of them, Cuſtomis requilite; 
do without Cuſtom the Intail cannot be cut off: The Reaſons are, that becauſe that, without an intended 
Recompence in Value, no Recovery. ſhall bind, and the Surrenderee comes in the Pof by the Lord, and 
is not in the Per by the Party, and ſo no Warranty can be annexed of common Right; for no Eſtate le 
than a Freehold is capable, of common Right, of having a Warranty annexed to it. Moor 358, 753. 
Cro. Eliz. 380, 907% 4 Co. 23. Cro. Eliz. 391. Raym. 164. Lev. 1365. $2 


*Page 460 ® Alfo, according to the Cuſtom of ſome Manors, a Surrender to the 


; Lord is equivalent to a Recovery at Common Law, and ſhall bar ſuch In- 
Co. Lit. 60. fails. 


No 188. And in ſome Manors, a Forfeiture committed by Tenant in Tail, of the 


2 Vern. 505. Copyhold, and the Lord's: making three Proclamations, and ſeiſing the 
Co. Copyh. Copy hold, and regranting it to the Copyholder, has been allowed a good 


| 8500 Cuſtom to bar the Intail. So it is if Tenant in Tail ſurrenders to the Put. 
N chaſer and his Heirs, who commits a Forfeiture, and the Lord as before, 
2 Sand. 422. ſeiſes it, and makes Proclamations ; this is a Bar of the Intail, and the 
t There may Cuſtom allowed good 4. | + 1, 
be a good | | Wh We 
Cuſtom in a Manor, that Tenant in Tail may ſurrende}, and bar his Iſſue, without ſuffering a Reco- 
very; or that he may ſuffer a Recovery in the Manor-court, and have the ſame Effect. Ewerall v. 
Smalley, M. 17 Geo. 2. Stra. 1197. Will. 26. In a Manor where Copyhold may be intailed; 
either by ſpecial Cuſtom, or by the general Doctrine of Surrender in Fee, wel aliter, &c. if a Cuſtom 
does not appear to bar by Recovery in that Manor, it may be barred by Surrender; for otherwiſe it 
would create a Perpetuity. Meere v. Moore, T. 1755. 2 exey 596. And this by Surrender to the 
Uſe of the Will only. Jbid. Car v. Singer, p. 1750. in C. B. 2 Yezey 603. By Cuſtom it may be . 
barred by Surrender, and wherever Tenant in Tail of a Freehold can bar the Eſtate by any Means, 
Tenant in Tail of ſuch Copyhold may bar by Surrender. Martin v. Mowlin, pe 33 Geo, 2. 2 Bur, 
969.— In ſuch Manor, if A. deviſes to his Son B. and C. his Wife, and the Heirs of the Body of B. of 
C. begotten ; this Eſtate may be barred by Surrender of B. alone, 1bid. 


2, Of ſuch Statutes which may be ſaid to relate to them. 


3 Co. 7. The general Rule laid down for the Expoſition of Statutes, as to theit 
— 20 extending or not extending to Copyhold Eſtates, is this, that where an Act 
ar. 42. Of Parliament alters any Eſtate, Intereſt, Tenure or Cuſtom, or Service of 
Cro. Car. 42, * a o 
43. the Manor, or doth any Thing in Prejudice either to the Lord or Te- 
Skin. 297. nant, there the general Words of an Act of Parliament will not extend to 
Copy hold Eſtates; but when an Act is generally made for the publick 
od. 83. Good, and no Prejudice accrues to the Lord, &c. there Copyholders are 
4 Mod. 83. | 
bound by them. 
* (a) Copyholders are within the Statute of Limitation; for that is an Act 
oor 410. 


(a) But Debt made for the Preſervation of the Publick Quiet, and no Ways tending to 


not within 
the Statute of Limitations. 2 Keb. 536. 


0 Co. ce. It ſeems (3) formerly to have been the better Opinion, that Grantees 
pyh. 151, or Surrenderees of Reverſions of Copyholds could not take Advantage of a 


156, Covenant broken, by 32 H. 8: c. 3. becauſe he comes in in the Poſt, and 
. not in the Per; and the Lord would have a Tenant put upon him without 


Lex Cuſtom. his Admittance; but it (c) has been ſolemnly adjudged, that this being a 
263. beneficial Law, it ſhall extend to Copyholds. 

Yelv. 135. 5 | : 

222. Cro. Jac. 305, Hob. 177. Cro. Eliz. 1 
tween Cope and Glover. 3 Lev. 326. S. C. adjudq 
185. pl. 2. S. C. adjudged. 


. Keb. 356. (e) 4 Mod. 82 to 86. adjudged be- 
ged. Skin. 297, 305. pl. 1. S. C. adjudged, Salk, 


The 


* 


: — 
— 
». — 
* — 
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The $2 H. 8. cap. 28. of the Huſband's diſcontinuing of the Wife's Co. Copyk. 
Lands, extends to Copyhold Eſtates. © _ 4 
| app. 68. 
4 Co. 23. But whether the other Branch of it, or the 13 Elia. e. 10. concerning Leaſes made by 
Huſband and Wife, Tenants in Tail, or Eccleſiaſtical Perſons, extend to Copyhold,-wide Cro. Car. 44. 
Co. Copyh. 151. Oo. Lit. 44. 2. 6 Co. 37. 3 Lev. 327. And vide Tit. 1 1 


| Copyholds are not within the 11 H. y, cap. 20. which makes the Aliena- 2 Sid. 41, 73. 
tion of the Wife void of any Eſtate which ſhe hath in Dower, for Life, or 3 — 305 
in Tail, jointly with her Huſband, &c. for thereby an Entry being given 4 2 zo 
to the next Heir, he would come in to be Tenant, without the Admittance 

of the Lord. , . BS 


The 27 H. 8. cap. 10. for executing Uſes to the Poſſeſſion, extends not Co. Copyb. 4 


a Woman of Copybold * 
Lands, that will be no Bar to her Dower. © 

But yet the Statute of Merton, that gives Damages in a Writ of Dower, 2 Inſt. 325. 
where the Huſband died ſeiſed, extends to Copy holds, though the Word Cre. Car. 43. 
ſeiſed is properly applicable to Freeholds; but this is by Force of the Equi- CE =—_— 


ty of the Statute, Oven | 


The Statute of Weſtm. 2. cap. 3. in all its Branches extends to Copyhold , 


Lands; for it is an Act made to redreſs Wrong, and no way prejudicial Page 461 


to the Intereſt either of the Lord or Tenant, either in the Cui in vita _ CR 
to the Wife upon the Huſband's Diſcontinuance, the Receipt of the Wife, 182. 
Sc. or quod ei deforciat to particular Tenants. A Mod. 84. 


3 Lev. 327. 


It is enacted by 31 H. 8. cap. 13. that if any Abbot, Sc. ſhall make 3 Co. 7. Ho- 


any Leaſe of Lands, &c, in the which any Eſtate for Life, &c. then had % Caſe. - 
its Being and Continuance, then every ſuch Leaſe to be void. A Copy- — _ 
hold was let by Copy for Life, and then the Religious Houſe granted a Cre. Car., 
Leaſe of it'to another for eighty Years; and the Queſtion was, whether a 4 5 
Copyhold Eſtate for Life was within the Words of the Act, in the which | 
any Eſtate or Intereſt, &c. and it was reſolved that the Leaſe was void, 

and that the Copyholder had an Eſtate or Intereſt. for Life. 


The 32 H. 8. cap. 9. againſt Champerty, extends to Copyholds, for the Co. Lit. 369. 
Words, if any bargain, buy or ſell any Right or Title; ſo that they are Co. Copyh. 
within the Words of the Act, being made to ſuppreſs Wrong, and within 132, 


the Equity of it, neither Lord nor Tenant being prejudiced by it. 12 4 
The 31 H. 8. cap. 1. and 32 H. 8. cap. 32. concerning Partitions, ex- Cro. Car. 44. 


tend not to Copyholds, becauſe the Act provides it ſhall be done by Writ Co. Copyh. 
of Partition; and Copyhold Lands are not impleadable at Common Law. 151. 

The Stature of Wem. 2. cap. 20. which gives the Elegit, extends not [4 ug he 
to Copyhold Lands, for then the Lord would have a Tenant' brought in &; Copyh, 
upon him without his Admittance or Conſent. | EM 

| Gilb. Ten. 


185. Sav. 67. Rol. Abr. 888. Cro. Car. 44. Hardr. 433. O. Benl. 163. 3 Read. Stat. Law. 


123. 2 Inſt, 396. 


By 2 E. 6. cap. 8. it is expreſly provided, that Copyholders ſhall have Co. Copyh. 
the like Traverſe and Remedy where their Intereſt is not found by the 145. 
Office, as Freeholders and others have; and fo alſo upon 12 Eliz. cap. 8. 

By 1 E. 6. cap. 14. it is expteſly provided, that no Copy hold ſhould Co. Copyh. 
come into the King's Hands by Dilſolution of Monaſteries; which Clauſe 15. 
was put in for the Benefit of Lords of Manors. 

The Forging of Court-Rolls is expreſly within 5 Eliz. cap. 14. as well as Co. Copyh. 
Forging any other Charter, Deed or Writing ſealed, whereby to defeat a 146. 
Copyholder or Frecholder. fy 4, 

Copyholds are; within the Statutes of Bankrupts, for the Statute of 
13 Eliz. cap. 7. expreſly mentions them; and though other Statutes do 


4 not 
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Recovery always allowed where the Cuſtom of Intailing prevails, to avoid the +: 4 
with Voucher ger of Perpetuity in ſuch Copyholds. 


doth not of ©. | | | rs bo SEG ' — * 
mon Right bar the Intail of a Copyhold Eſtate, but that as to the intailing of them, Cuſtom ĩs requiſite; 
without Cuſtom the Intail cannot be cut off: The Reaſons are, that becauſe that, without an intended 
Recompence in Value, no Recovery. ſhall bind, and the Surrenderee comes in the Pe- by the Lord, and 
is not in the Per by the Party, and ſo no Warranty can be annexed of common Right; for no Eſtate leſa 
than a Freehold is capable, of common Right, of having a Warranty annexed to it. Moor 358, 753. 


Cro. Eliz. 380, 907%. 4 Co. 23. Cro. Eliz. 391. Raym. 164. Ley. 136. 


Page 460 ® Alſo, according to the Cuſtom of ſome Manors, a Surrender to the 


| . Lord is equivalent to a Recovery at Common Law, and ſhall bar ſuch In- 
Co. Lit. 60. ils. 


We 188. And in ſome Manors, a Forfeiture committed by Tenant in Tail, of the 
2 Vern. 7505. Copyhold, and the Lord's making three Proclamations, and ſeiſing the 
Co. Copyh. Copy hold, and regranting it to the Copyholder, has been allowed a good 
CELL Cuſtom to bar the Intail. Soit is if Tenant in Tail ſurrenders to the Pur- 


28. 518. chaſer and his Heirs, who commits a Forfeiture, and the Lord as before, 
2 Sand. 422. ſeiſes it, and makes Proclamations z this is a Bar of the Intail, and the 
I There "yy Cuſtom allowed good 4. | | | 
a g | | 

Cuſtom in a Manor, that Tenant in Tail may ſurrendet, and bar his Iſſue, without ſuffering a Reco- 
very; or that he may ſuffer a Recovery in the Manor-court, and have the ſame Effect. Ewverall v. 
Smalley, M. 17 Geo. 2. Stra. 1197. Will. 26. In a Manor where Copyhold may be intailed; 
either by ſpecial Cuſtom, or by the general Doctrine of Surrender in Fee, vel gliter, Wc. if a Cuſtom 
does not appear to bar by Recovery in that Manor, it may be barred by Surrender; for otherwiſe it 
would create a Perpetuity. Moore v. Moore, T. 1755. 2 exey 596. And this by Surrender to the 
Uſe of the Will only. Jbid. Car v. Singer, p. 1750. in C. B. 2 Yezey 603. By Cuſtom it may be 
barred by Surrender, and wherever Tenant in Tail of a Freehold can bar the Eſtate by any Means, 
Tenant in Tail of ſuch Copyhold may bar by Surrender. Martin v. Mowlin, p. 33 Geo. 2. 2 Bur, 
969.— In ſuch Manor, if A. deviſes to his Son B. and C. his Wife, and the Heirs of the Body of B. of 


C. begotten ; this Eſtate may be barred by Surrender of B. alone, Id. 


4 1 


2. Of ſuch Statutes which may be ſaid to relate to them. 


3 Co. 7. The general Rule laid down for the Expoſition of Statutes, as to theit 
Neon. 4. extending or not extending to Copyhold Eſtates, is this, that where an Act 
of Parliament alters any Eſtate, Intereſt, Tenure or Cuſtom, or Service of 
the Manor, or doth any Thing in Prejudice either to the Lord or Te- 
Skin. 297. nant, there the general Words of an Act of Parliament will not extend to 
Salk. 185. Copy hold Eſtates; but when an Act is generally made for the publick 
1 Good, and no Prejudice accrues to the Lord, Sc. there Copyholders are 
bound by them. 

8 (a) Copyholders are within the Statute of Limitation; for that is an Act 
(a) Bt Debt made for the Preſervation of the Publick Quiet, and no Ways tending to 
for a Fine is the Prejudice of the Lord or Tenant. | 


not within 
the Statute of Limitations, 2 Keb. 536. 


(3) Co. Co. It ſeems (3) formerly to have been the better Opinion, that Grantees 
pyh. 151, or Surrenderees of Reverſions of Copyholds could not take Advantage of a 
156, Covenant broken, by 32 H. 8: c. 3. becauſe he comes in in the Poſt, and 
not in the Per; and the Lord would have a Tenant put upon him without 
Lan Dube BY Admittance A but it (c) has been ſolemnly adjudged, that this being a 
283. beneficial Law, it ſhall extend to Copyholds. 

Yelv. E I : | ab 
* 1. Jac. 305. Hob. 177. Cro. Eliz. 17. Keb. 356. (e) 4 Mod. 82 to 86. adjudged be- 
tween Cope and Clover. 3 Lev. 326. S. C. adjudged, Skin. 297, 305. pl. 1. S. C. adjudged. Salk. 
185. pl. 2. S. C. adjudged. | > 


. «The 


* 
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The 32 H. 8. cap. 28. of the Huſband's diſcontinuing of the Wife's co. Copyt, 
Lands, extends to Copyhold Eſtates. 152. 
Sapp. 68. 
4 Co. 23. But whether the other Branch of it, or the 13 Elis. e. 10. concerning Leaſes made by 
Huſband and Wife, Tenants in Tail, or Eccleſiaſtical Perſons, extend to Copyhold, wide Cro. Car. 44. 
Co. Copyh. 151. Co. Lit. 44. a, 6 Co. 37. 3 Lev. 427. And wide Tit. Leafer. / | | 


| Copyholds are not within the 11 H. y, cap. 20. which makes the Aliena- 2 Sid. 41, 23. 
tion of the Wife void of any Eſtate which ſhe hath in Dower, for Life, or 3 — 305 
in Tail, jointly with her Huſband, &c. for thereby an Entry being given 3 
to the next Heir, he would come in to be Tenant, without the Admittance 
re Manas; 00 | 
The 27 H. 8. cap. 10. for executing Uſes to the Poſſeſſion, extends not Co. Copyb. 
to Copyholds, neither doth that Branch of the Act concerning Jointures 3 
extend to them; ſo that if a Jointure be made to a Woman of Copyhold * 
Lands, that will be no Bar to her Dower. © | 
But yet the Statute of Merton, that gives Damages in a Writ of Dower, 2 Inft. 325. 
where the Huſband died ſeiſed, extends to Copy holds, though the Word ro. Car. 43. 
ſeiſed is properly applicable to Freeholds ; but this is by Force of the Equi- 4721 — 
ty of the Statute. „ 
The Statute of Mm. 2. cap. 3. in all its Branches extends to Copyhold „page 461 
Lands; for it is an Act made to redreſs Wrong, and no way prejudicial Co 7 ay 
to the Intereſt either of the Lord or Tenant, either in the Cui in vita given Co ISS: 
to the Wife upon the Huſband's Diſcontinuance, the Receipt of the Wife, 152. ow 
Sc. or quod ei deforciat to particular Tenants. | e od. 84. 
a ö é 3 Lev. 327. 


* 


any Leaſe of Lands, &c, in the which any Eſtate for Life, Sc. then had 4% Caſe. - 
its Being and Continuance, then every ſuch Leaſe to be void. A Copy- Leon. 4. 
hold was let by Copy for Life, and then the Religious Houſe granted a _ _ wag 
Leaſe of it to another for eighty Years; and the Queſtion was, whether a RP Is WY 
Copyhold Eſtate for Life was within the Words of the Act, in the which 
any Eſtate or Intereſt, &c. and it was reſolved that the Leaſe was void, 
and that the Copyholder had an Eſtate or Intereſt for Life. 

The 32 H. 8. cap. 9. againſt Champerty, extends to Copyholds, for the Co. Lit. 369. 
Words, if any bargain, buy or ſell any Right or Title; ſo that they are Co. Copyh. 
within the Words of the Act, being made to ſuppreſs Wrong, and within '5*: 
the Equity of it, neither Lord nor Tenant being prejudiced by it. 1 — 
The 31 H. 8. cap. 1. and 32 H. 8. cap. 32. concerning Partitions, ex - Cro. Car. 44. 
tend not to Copyholds, becauſe the Act provides it ſhall be done by Writ Co. Copyh. 
of Partition; and Copy hold Lands are not impleadable at Common Law. 157 

The Statute of Weſtm, 2. cap. 20. which gives the Elegit, extends not 4 85. 
to Copyhold Lands, for then the Lord would have a Tenant brought in Co. Conyk” 
upon him without his Admittance or Conſent. 1 
Gilb. Ten, 
185. Sav. 67. Rol. Abr. 888. Cro. Car. 44. Hardr. 433. O. Benl. 163. 3 Read. Stat. Law. 
123. 2 Inſt; 396. ä 6 | 


By 2 E. 6. cap. 8. it is expreſly provided, that Copyholders ſhall have Co. Copyb. 
the like Traverſe and Remedy where their Intereſt is not found by the 45+ 
Office, as Freeholders and others have; and fo alſo upon 12 Eliz. cap. 8. 

By 1 E. 6, cap. 14. it is exprelly provided, that no Copyhold ſhould Co. Copy. 
come into the King's Hands by Difſolution of Monaſteries ; which Clauſe 46. 
was put in -for the Benefit of Lords of Manors. 

The Forging of Court-Rolls is expreſly within: 5 Eliz. cap. 14. as well as Co. Copyh. 
Forging any other Charter, Deed or Writing ſealed, whereby to defeat a 146. 

Copy holder or Freeholder. 13 | 

Copyholds are within the Statutes of Bankrupts, for the Statute of 
13 Eli. cap. 7. expreſly mentions them; and though other Statures do 

4 not 
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It is enacted by 31 H. 8. cap. 13. that if any Abbot, Cc. ſhall make 3 Co. 7. Hy- 
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Cro. Car. not, yet they being made for Further Recpedy, are to be espeundel 
$50, 568. the former, eſpecially ſince that hath taten Care that no Prejudice — 
146. Bat the happen to the Lord. TN S 


U 


Statute of 34 


and 35 H. 8. c. 4. did not nd to them; therefore it was ne ; to make x fo W 
clude them. 4 Mod. 84, 85. neceſſary to make a ſubſequent 


Co. Copyh. opyholds are within the 35 Elia. cad. 2. againſt Recuſancy, and for- 
Ly 85 feitable for the Recuſant's Life, but the Forfeiture goes to the Lord, not 


Owen 3). to the King, by the expreſs Words of the Statute; but it ſeems that 
2 Inſt. 737. Copyholds are not within the 29 Eliz. cap. 6. or 3 Jac. 1. + in 
Cawley 197. Reſpect of the Prejudice that would accrue to the Lord by the of 
CT P. his Services. + > 


Co. Copyh. The 16 R. 2. cap. 5. which makes it a Forfeiture of Lands, &c. to pur- 


149. chaſe Bulls of the Pope, extends not to Copyhold Lands for the Prejudice 


the Ford would ſuſtain if the King ſhould have the Lands. | 
9 Co. 105.2 The Statute of Fines extends to, Copyhold Lands, becauſe it was made 
Co. Copyh. to avoid Controverſies, and is no ways prejudicial to the Lord. 2 
153. butie® |, Copyholds are not within the 31 Lz. cop. 7. of NN IVA 
aft % The 17 E. 2. cap. 10. which giveth the Wardſhip of Ideots Lands te 
5 | Swe x 

Co. Copyh. the King, be finding them convenient Maintenance gut of the Profits 
152. thereof, extends not to Copyhold Lands, for the Prejudice that wou 
4 Co. 126. b. thereby enſue to the Lord z but yet all Alienations made by an Ideot, o 
his Copyhold Lands, after Office found, ſhall be avoided by the King. 

* Page 462 A Copyholder is not within the Statute 12 Car: 2. cap. 24. to diſpoſe of 
; Lev. 30g. the Cuſtody of his Infant Heir, becauſe of the Meanneſs of his Eſtate, and 
Clench and the Prejudice that would accrue to the Lord of the, Manor 2 and therefore 
Cadore. the Lord, or thoſe intitled by the Cuſtom, ſhall have the Cuſtody of him, 


2Lutw.118t. By 28 Geo. 2. cap. 13. ſet. 4. Aſſignees of Copyhold Eſtates of poor 
S. C. ine 


Priſoners, may compound with the Lord of the Manor for the uſual 
Comb. 243- On Surrender, and be admitted Tenants, &c.+ 


+ See farther as to this Diviſion, Com. Dig; 1 V. 416, n. 


* 

— 
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(D) Of fuch general Cuſtoms as may be ſaid 
to relate to all Copyhold Effates. 


dalk. 184. \ HERE are two Sorts of Cuſtoms; firſt, General, which extend to 
pl. 1. all Kinds of Manors, which is warranted by the Common Law, and 

of which the Courts take Notice; ſecondly, particular Cuſtoms, which 
bn Co. 68. mult be pleaded: | | 


Godb. 172. By the general Cuſtom, and of common Right, every Copyholder may 
2 Brownl, take Hedge- bote, Houſe-bote and Plough- bote, upon his Copy hold; but 


ney ; and wide 9 Co. 75. | . . 
Lord is not compellable to admit by another, becauſe dhe corporal Service of Foalty is due from every 
Copyholder. | | . 


Power 


Power to da it by Attorney, as an Tacideht to his Eſtate. ' So Surrender 
to the Lord out of Court is de communi. Fure, and therefore the Copyholder 
may, as it ſeems, do it by Attorney, and ſo it ſeems to the (5) Steward; 


but if the Surrender be to two cuſtomary Tenants, there it cannot be done 8 | 
by Attorney without a ſpecial Cuſtom |). | ſante Res- 


| * | ſon that the 
Steward ſhould take Surrender out of Court, and alſo out of the Manor, as that the Lord ſhould. Salk, 


184. pl. 1. * 80 R. 9 Co.56.2, b. 1 Rol. Abr. 501. Il. 5. 


- 
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a 
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* See farther Com. Dig. 1 V. 382. A Cuſtom that a Surrender muſt be made in Perſon, unleſs in 
Caſe of ſpecial Diſability, is not contrary to Law. Mirchel v. Neale, M. 1755. 2 Vezey 679.— 


Purchaſer of a Copy hold is not obliged to accept of a Surrender by Attorney, but may infiſt on the Ven- 
ders ſurrenderipg in Court. 16. 


8 3 


E) Of particular Cuſtoms that are good, and 
. pecultar only to ſome Copyholds. 


Articular Cuſtoms are to be conſtrued ſtrictly, but the Reaſonableneſs 
of them is not altogether to be conſidered from the Rules and Maxims 
of the Common Law; for there is no Cuſtom but what in ſome Point or. 
other overthrows the Common Law, but from the Conveniency of the 
Thing mſelf. | | | | 
A Cuſtom that if a Copyholder do not repair, it ſhall be preſented by March 161. 
the Homage, the Tenant amerced, and that the Lord ſhall diſtrain upon Moor 788. 
the Copyholder or Under-Tenant; this is a good Cuſtom, for the Under- 
Tenacr is not a mere Stranger. | 
But a Cuſtom that after the Death of Tenant for Life the Lord is 2 Brownl. 8. 
compellable to make a Grant for Life to his Son, and if no Son, to the Noy 2. 
Daughter, is a void Cuſtom, becauſe it obliges the Lord, who hath the Cro. Jac. 
Intereſt to grant it to this or that particular Perſon, whether he will or 8. a 
no; (c) but a Cuſtom for a Copyholder for Life to nominate his Succeſſor, (e) Fo oe 
18 good. | | Caftom that 
| r ſuch a Copyholder may cut down Trees, is good. Noy 2. 


* Cuſtom for the Steward ro make By-Laws for the ordering the Com- Page 463 
mon, is good; but an Order that the Tenant ſhould not put in this or that _ 
Beaſt, is void, becauſe it takes away his Inheritance ; but a By-Law 2 of 
that he ſhould not-do-it before ſuch a Day, is good, being not reſtrictive of 
his Inheritance, but only directive of it. 

Cuitom that he who hes above ten Miles from the Manor, upon paying sid. 361. 
8 d. and 14. to the Steward, fhall be excuſed from Attendance upon the Mod. 77. 
Court, is a good Cuſtom, if it be averred that there are ſufficient Tenants 2 Keb 344+ 
who live near the Manor. e. 
A Cuſtom te deviſe Land, the Leſſee paying the treble Value of the Hut. 101, 
Rent, and if he died within the Term, that his Heir ſnould have it, paying 126, 127. 
one Year's Rent; and that if he aſſigned, the Aſſignee ſhould have it, pay- | 
ing a Year's Rent; this was held to be a good Cuſtom. Mos 84 

That a Copyholder ſhall not alien without a Licence, is a good Cuſtom; ,, Hh 
ſo is a Cuſtom that if a Copyholder make a Leaſe for one Year, and die, Lit.Rep.233. 
that it ſhall Be void againſt his Heir; {4) but a Cuſtom that the Copyholder (4) A Cuſtom 
ſhall hold the Land Half « Year after the Term, is void. that che Rur 


SOT cutors ſhall 
bold a Year after the Copyholder's Death, is a good Cuſtom. Cro. Jac. 36.—— That a Copyholder 
may give a Warrant of Attorney to ſurrender after his Death, is a void Cuſtom. 2 Rol. Abr. 157. 
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- Copyhold. 


Lex Cuſtom. © That if a Copyholder will ſell his Land, the next of Blood ſhall have 
the Refuſal, or the next Neighbour to the Eaſt, is a good Cuſtom, 

If there be a Cuſtom that a Copyholder ſhall not put in his Beaſts to take 
the Common before the Lord hath put in his, this is a void and unreaſon- 
able Cuſtom, becauſe it is in the Power of the Lord to take away the Ia- 
277. tereſt of his Commoners. (+4) So a Cuſtom that the Tenant ſhall pay a 
Co. Copyh. pine upon the Marriage of his Daughter, is void, becauſe againſt the 
thy 'f the Freedom of the Subject; but if a Man obliges himſelf to ſuch a 1 ing by 
Huſband ſhall Tenure, it is good, being his own Contract. | 


be Tenant by - g 
the Curteſy, or the Woman in Dower, then to pay a Fine upon Marriage, is reaſonable. Co. Copyh, 
Þ;. 2 Rol. Abr. 261, 265. 


2 Brownl, 


Co. Copyh, A Cuſtom may be void for the Uncertainty of it; as, if a Feoffment be 
* 1 made by an Infant, it ſhall be good, if he can tell 12 d. or that Tenants 
264, ought not to pay above two Years Rent for a Fine, but that they may pay 
ſo much or leſs. 

f My Lord Coke ſeems to be of Opinion, that, by ſpecial Cuſtom, a Wife 
Sen may deviſe Copy hold Land to her Huſband; but he ſays that this Cuſtom 
%, Moor hath been ſo much impugned, that he cannot juſtify the Validity of it. 


123. where it | 2 

was debated, whether a Cuſtom that Feme Covert might deviſe Copyhold to her Huſband, or any other, 
was good; and it ſeemed to be the Opinion of the Court that it was; but the Judgment went on a Fault 
in pleading ; but vide Winch 27. March 8. 4 Co. 61. 6, where it is held no good Cuſtom, 


2 Szund 326. Copyholders by Cuſtom may have /olam and ſeparalem paſturam in the 
"yr 855 Soil of the Lord, and exclude the Owner“; but a Copyholder of Inherit- 
888. Wok ance cannot, without ſpecial Cuſtom, dig for Mines, neither can the Lord 
Winch 8. dig in the Copyholder's Lands, for the great Prejudice he would do to the 
Lit.Rep.234- Copyholder's Eſtate ; but the Copyholders may dig Marl to lay on the 
Copyhold Land, but cannot incloſe where it never was incloſed before. 
A Copyholder in fenny Lands may be intitled to dig the Lord's Soil for Turf. Dean of Eh v. 
Warren, T. 1741. 2 Atkyns 189. Common of Turbary cannot belong to an Occupant. 7bid. 
Hod. 235: (c) The Lord ſhall not have the Cuſtody of Lunaticks Lands, unleſs 
Noy 27, there be a Cuſtom for it; neither ſhall the King have it, for the Prejudice 


(c) But wide that might enſue to the Lord, 

Cro. Jac, . 
105, where it was reſolved, that the Lord may have the Cuſtody of one that was mutus & ſurdus, and 
no Cuſtom is laid ; and the Reaſon given is, that otherwiſe the Lord would be prejudiced in his Rents; 
idee Quære. 


page 464 A Cuſtom that one Copy holder may have Common, Ec. in his Lord's 
| Soil, is good; for all the other Copyholders might have forfeited their 
4Co.31. a. b. Eſtates. 
8 Cuſtom, that, upon Payment of ten Years Rent, the Lord ſhould licenſe 
1 A. to let for ninety-nine Years; and if he would not licenſe, the Tenant 
450. and yet ſhould leaſe without Licence; adjudged a good Cuſtom, 


the Licence | : 
ſeems unneceſſary here, ſince it may be done without it. 


11 Cuſtom was that the Lord might ſolummodo grant Eſtates in Fee; this 
611. But if Word ſolummodo. was expounded to mean that he had only granted Eſtates 


tit had been in Fee; and ſoit was held that he may grant for a leſs Time, 


ſhewn in | 
pleading, that he could not grant otherwiſe ; Quære. 

O. Lit £9.09, | 
Bald. 8 That the Widows of Copyholders ſhall have Dower, or their (c) Free 
Lex Cuſtomar. Bench, or a Moiety of the Lands, is a good Cuſtom; and alſo that Huſ- 
5 2 , bands of Feme Copyholders ſhall be Tenants by the Curteſy; that if a 

„e Copybolder holds Lands in Fee, that his Wife ſurviving him ſhould have 


154» 155. 
(c) The Wi- 4 | it 
, 


PP et a ” een 0. - — 


. Copyhold, 


it in Fee, is a good Cuſtom; (5) alſo a Cuſtom that ſhe ſhowld have it 
durante viduitate, is good: 


8 tt. W IR dit... th it. 


„K oe... AM. 8 r —— dt Dd 


| dow of Ceftuy 
gue Truft of a Copyhold Eſtate, ought to have her Free Bench as much as if the Huſband had the legal 


Eſtate in him. 2 Vern. 585. *— Tenants in Dower, and by Curteſy, ſhall pay a Fine upon Admit- 


rance, eſpecially if there be a Cuſtom for it. Co. Coph. 154. but wide Lex Cuſtom, 156, where it is 
ſaid; that in Caſe of a Widow's Eſtate no Fine is due; * vide poſt of Fine, Letter (I. 479, &c.) and 
Hut. 18. Rol. Abr. 592. Noy 29. That the Widow is in before Admittance, in the ſame Manner as 
the Heir at Law is, (5) A Copyholder durante viduitote ſows the Ground, and takes Huſband, ſhe 


loſeth the Corn; but if ſhe had let the Lands, her Leſſee ſhould have the Corn; fo if the die, her Exe- | 


cutors or Adminiſtrators ſhall have it. 5 Co. 115. 


— 


— 


* Free Bench is a Widow's Eſtate in ſuch Lands as the Huſband dies ſeiſed ; not that he was ſeiſed 
of during the Coverture, as Dower is. Gedeoln v. Winſmore, H. 1742, 2 Atkyns 525. If a Man 
before Marriage ſettles on his Wife Part of his real Eſtate for her Jointure, in bar of all Dower which 
ſhe may claim out of any Lands, Tenements, Meſſuages and Hereditaments, of which he is or ſhs1l be 


ſeiſed, of Freehold or Inheritance; ſhe cannot claim her F-ee- Bench, in Copyholds purchaſed afterwards. 
Walker v. Walker, M. 1747. 1 Vezey 54. 


The Cuſtom of a Manor was, that if a Man took a Cuſtomary Tenant 2 Leon. 208, 
to Wife, and out- lived her, he ſhould be Tenant by the Curteſy. A Man 7299: 
took a Woman to Wife who had no Copyhold Land then, but ſome 
deſcended to her during the Coverture; and it was adjudged that he ſhould 
not be Tenant by the Curteſy, becauſe he is out of the Cuſtom, 


A Copyholder may diſpoſe of his Lands, and bar his Wife of her Free Cro. Jac. 36. | 


Bench, unleſs there be a particular Cuſtom that ſhe ſhall avoid any Aliena- 3 Leon. 81. 
tion, Sc. and therefore where a Copyholder made a Leaſe of Lands which Co. Copyh. 
was warranted by Cuſtom, it was held, that though by the Cuſtom the“ 
Wife was allo intitled to her Free Bench, yet that the Leſſee's Title being 


purſuant to the Cuſtom, was as good as hers, and being prior could not 


be (c) avoiced by her. (c) But it 


ſeems after 
the Leaſe ended ſhe ſhould be endowed ; but Quære whether ſhe ought to be endowed of the third Part 


of the Rent during the Continuance of the Leaſe, becauſe Cuſtoms are to be taken ſtritly, Yide Head of 


Dower, 1 that her Title doth not commence by the Marriage, as it doth in Dower at Common Law. 
Carth. 276. 


If a Copyholder in Fee, where by the Cuſtom the Widow is intitled to * 9 
her Free Bench, ſurrenders his Copy hold into the Hands of two Tenants, rs . 2 
according to the Cuſtom, to F. S. in Fee, and this Surrender is preſented at 3 Lev. 385. 
the next Court; but after, and before the ſecond Court, the Surrenderor dies, 8. C. ad- 
and on the next Court after his Death J. S. and the Widow are admitted, Judged. 
the Title of the Surrenderee ſhall prevail; for though the Huſband died A th 
ſeiſed, yet it was of a defcaſible Eſtate, of which Quality the Wife's Eſtate judged. 


judged, 
muſt partake, being thereout derived, and by the Admittance, which had Carth, 275, 
Relation to the Surrender, was actually defeated. 2 pe : ' 
| udged withe 


. out Difficulty, 
If the Lord of a Copyhold Manor, in which are ſeveral Copyholders “ Page 465 
for Life, (d) takes a Wife, and a Copyholder dies, and the Lord after 4 Co. 24. 
Coverture grants the Land again, according to the Cuſtom of the Manor, adjudged. 
for Life, and dies, his Wife in a Writ of Dower ſhall not avoid this 8. Co. 63. 
Grant; for though the Grant was after her Title of Dower, yet the Cuſtom, 1 1 


5 B , 
which is the Life and Force of the Grant, was long before. 1 


_— - | 
(4) So if he grant a Rent charge. 2 Leon, 109, 8 Co. 63. but for this wide Leon. 4. 1 2 Leon. 


152. 3 Leon. 59. Godb. 130. Moor 94. Rol. Abr. 684. But the Heir's Grant the Wife ſhall 
avoid. Moor 234. | 


If there be a Cuſtom in a Manor, that the Lord ſhall enter and enjoy Leon. 266. 
the Lands, during the Nonage of the Infant, it is a good Cuſtom ; for the Pl- 357+. 
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Copyhold. 


Freehold of the Land is in the Lord; and he is Tenant to the, Precipe ; and 


| an Eſtate at Will may ceaſe for a Time, and revive again, as well as ic 
6 Sor ante may deſcend by Cuſtom. + | 
460. n. | 


(F) Of granting Copyhold Lands: And herein, 


1. What Perſons may make good Grants. 


5 Cs. Lit OF? ERY Lord of a Manor that hath a lawful Eſtate in the Manor, 
9 IRIS whatſoever that Eſtate be, whether in Fee, in Tail, for Life, Years, 
4 Co. 23. b. Or at Will, Sc. may make voluntary Grants of Copyhold Lands that 
Co. Copyh. come into theirHands; which Grants ſhall bind thoſe that have the Inherit- 


709, 107. ance of the Manor, whatſoever Defects the Lord of the Manor may be 
Moor 147. 5 


Rol. Abr under, that made the Grant; (c) provided the antient Rent, Cuſtom and 
499. s. P. Services be reſerved ; for theſe Eſtates and Grants deriye not their Force 
$ Co. 63. b. and Effect from the Lord's Intereſt, but from the Cuſtom of the Mano 


- 
orgs: by which they have been (4) demiſed, and are demiſable, Time out of 
0 e An- 


tient Services Mind ; fo that to ſupport ſuch Grant, it is ſufficient if it be done per do- 
OS be re. minum manerii pro tempore exiſtente. | 
ſerved, the | 


Reaſon whereof is, that, there being nothing but Cuſlom to warrant the Grant by Copy, the Caſtom 
ought to be ſtrictly purſued, as to the Eſtate, Cuſtoms, Services and Tenure, or elſe it is not the Eſtate 
that was demiſed before, Co Copyh. 107,108, Bro. Tenant by Copy 27. Therefore he that hath 
but a particular Eſtate in the Manor, cannot grant a Copyhold by Parcels, or demiſe Part, and re. 
tain the Reſidue himſelf, Cro. Eliz. 662 (4) It is one of the Pillars of a Copyhold Eſtate, that 


it hath been demiſed, or demiſable Time out of Mind. 4 Co. 24. b. Co. Lit. 58. b. Leon, 56, 
3 Leon. 107, 108, | 


If Baron and Feme, being ſeiſed of a Copyhold Manor, in the Right of 
dae . the Feme, (e) grant a Copyhold, this ſhall bind the Feme notwithſtand- 


+) But the ing her Coverture; for the Copy holder is in by Cuſtom, without Regard 


rant muſt to the Eſtate or Perſon of the Grantor. 
be made in \ 


the Name of both. Cro. Jac. 99. 


4 Co. 23- So a Grant made by an (/) Infant, Non compos mentis, Biſhop, Prebend, 
8 Co. 63, (g) Parſon, Sc. ſhall bind for ever. 
(f) Noy 41. - 


S. P. adjudged. (e) Grants by a Parſon before Induction, are not good; ſo if after Inſtitation and 
induction he reads not the Articles. Co. Copyh. 48. ſ. 341 


_ 


t 2uere, and ſee the firſt Clauſe under this Head, and peſt. 467. 


4 Co. 23. So if the Queen be Tenant for Life of a Manor, and a Copyhold of In- 
heritance eſcheat, ſhe may grant it by Copy, and ſuch Grant by the Cuſtom 
of the Manor ſhall bind the King; for ſhe was Domina pro tempore. 

Page 466 If there are two Jointenants of a Manor, and a Copyhold eſcheats, one 

Co. Copyh. may grant the Whole; for he is Dominus pro tempore, being ſeiſed per m & 

97 er tout. | | | 

( Owen , Leſſee for Years of a Manor grants Lands by Copy; this by (b) 

115. ſome Opinions has been held void, unleſs the Reverſion happens be- 

Thar thars | fore 

a 


Copyhold. 
fore his Eſtate for Years ended; for by this Means he binds the (5) | 
future Lord's Intereſt, and lets his own go at large; but (c) now by ought to be a 
the better Opinion, this Grant is good; for the firſt Grounds of this Cuſtom to 
Law, that the Lords for the Time being may grant Copyhold Eſtates, 22 
was, becauſe Copyholders were only Tenants at Will; and ſo though grant Copy- 
the Lord, for the Time being, had but a particular Eſtate, and granted holds in Re- | 
the Lands in Fee, yet that was no Prejudice, but rather an Advantage verſion. 

to the Lord that was to have the Manor afterwards ; for if he had a — Be. 
Mind, he might put out the Tenant at his own Pleaſure; but this Un — on i 
cercainty of the Copyholder's Eſtate being found inconvenient, it was 3 Leon. 226. 
afterwards adjudged that he ſhould retain his Lands, and not be ſub- Godb. 140. 
ject to the Pleaſure of the Lord; but the other Part of the Law was left r. in 
as before, viz. that Lords for the Time being might grant Lands in Fee, 8 * 
though they themſelves had but a particular Eſtate; and this Cuſtom be- — 1 grant in 
ing continued to this Day, it is that which warrants the Grants by Copy; Reverſion, it 
for it is moſt certain thoſe Eſtates, granted by Lords who have a 
Intereſt, cannot be derived from the Intereſt of the Lord]; for if they were, Heir after her 


—— 


ä 


they muſt determine when the Lord's Eſtate determines; for nemo poteſt * 
plus Juris, &c. | 499. 

| ü | Cro, Eliz. 
661. S. C. ide Godb. 135, Owen 41. 


Guardian in Socage may grant Copyhold in Reverſion, 
and it ſhall bind the Ward, though it comes not in Poſſeſſion during his Infancy. . Godb. 143. Cro. 


Jac 55, 98. Owen 115. Rol. Abr. 499. 2 Rol. Abr. 41. S. C. (c) 8 Co. 63. Hetley 54. 
Moor 95, 147. Cro. Eliz. 661, 


* "VFA 
* OY 


— 


t But ſee the ſtat. 11 H. 7. c. 20. as to Alienations by her of the Land of her Huſband, being void. 


If a Lord of a Manor deviſes by his Will in Writing, that his Executors Co. Lit. 58. b. 


ſhall graat Copies according to the Cuſtom, for Payment of Debts, and Dyer 
dies, the Executor, though he hath no Eſtate in the Manor, may make 8 8 h 
Grants according to the Cuſtom of the Manor. | 55. pyn- 
| ; | 1 / Co. „ A. 
If the King, by Letters Patent, grants the Stewardſhip of a Copyhold . Ie 
Manor, and after a Copyhold eſcheats, the Steward (4) ex officio, without 4 Co. #* ad- 


any Special Warrant, may grant it again, and the King ſhall be bound by Judge N 
the Cuſtom of the Manor. 2 ＋ 


| Law he 
might do it, yet it was his Duty, before he made any Grant, to inform the Treaſurer, Chancellor and 
Barons of the Exchequer, or ſome of them, for their Direction. (4) Much: more m 


ay the Steward of 
2 common Perſon, ex efficio, make ſuch Grants. Co. Copyh. 124 for the Steward is in the Place of the 
Lord, and, without a Command to the contrary, may, Cc. Cro. Eliz. 699 | 


But a Steward retained only by the King's Auditor or Receiver, cannot 4 Co. zo. ad- 
make ſuch a voluntary Grant of a Co yhold; for they have not any Au- 8 
thority to appoint Stewards, the Buſineſs of the one being to take Accounts, e dt; 


3 6 8. . 
and of the other to ſurvey the Land. adjudged, 
| | | but take 
Preſentments, or make Admittances, being Things of Neceſſity. Cro. Elz. = 


If A. and B. under the Seal of the Exchequer are appointed joint Stewards Moor 109. 
of all the Lands of a Fugitive, and the Lord Treaſurer makes a Court, Leon. 288. 
and grants Copies, though in Striftneſs he had no Power without B. yet 
theſe Grants are good, being made by one that had a Colour to keep 
Courts, | 

If 4. being Tenant for Life of a Manor, within which are ſeveral 
Copyhold Tenements grantable for one Life in Poſſeſſion, and another in 
Reverfion, grants the Stewardſhip thereof, by Deed, under his Hand 


and Seal to B. for Life, with the Fee of 10s. per Ann. for the executing ® Pa 
YOhe & -* 6 K 


ge 467 
thereof, | 


rticular ſhall bind the 
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Copyhold. 


Ley 47. 48. thereof, and after A, becomes a Lunatick, and being found ſo by Inquiſi- 


EET tion, is committed to, c. yet A. by his Steward, may grant Copies. 


. Tanfield ; but 


it was ordered the Steward ſhould grant none, but with the Privity of the Committees, and Warrant nd | 
the Court ; but there is a Note that this was 1n Diſcretion, and the Grant of the Steward good. | 


Ley 48. re- But the Committees cannot grant Copies ; for they themſelves have no 


— » Eſtate in the Manor, nor are Lords thereof. 
95. 


Tanfeld. | 

Dyer 344-3. If a Man makes a FeoFment in Fee of 4 Manor, upon Condition, and 

4 * rowdy the Feoffee grants Eſtates by Copy, and then the Condition is broken, yer 
% -2PY"* the Grant by Copy ſhall ſtand good, though it be a Rule that he, who en- 


eds ters for a Condition broken, ſhall be in of the ſame Eſtate he was before, 
and ſhall avoid all mean Incumberances; and it is the fame, though the 
(a) But a Grant were made (a) after Breach of the Condition; for the Feoffor may 


Grant made Waive the Advantage of it, if he pleaſes; alſo a Grant by the Feoffee of an 
by Leſſee for Infant, which by Law he may avoid, is good. h | 


Years, after x ; 
Breach of a Condition is void; for his Intereſt is ip/o fa&o determined. Co. Copyh. 88.—A Grant 


made by a Feoffee on Condition to enfeoff the next Day, is good ; for he is Dominus pro tempore. Co. 
Copyh, 88. 


Co, Copyh. A Man ſeiſed of a Manor in Fee hath Iſſue a Daughter, and dies, his 
$3, 89. Wife privement enſeint with a Son, the Daughter may grant by Copy; fo 
Grants made after Alienation in Mortmain, and before Entry of the Lord, 
are good, 
Co. Copyh. 1154 Lord of a Manor commits Felony, and is attainted or convicted by 
47. 1.34% Yerdictor Confeſſion, yet after ſuch Attainder, &c. he may make voluntary 
Grants of Copyholds. 
Co. Lit. 58.b. But if any Perſon that hath a tortious or defeaſible Eſtate of Inheritance, 
4 Co. 24. 4. ag a Diſſeiſor, or the Feoffee of a Diſſeiſor, or Tenant at Sufferance, make 
88 voluntary Grants upon Eſcheats or Forfeitures, they ſhall not bind him 
Moor 112, that hath the Right; for they are not Domini within the Meaning of the 
236. pl. 369. Cuſtom ; but Admittances upon Surrenders or Deſcents, made by ſuch as 
2 Leon. 45. have defeaſible Titles, are good, and ſhall bind him that hath Right; for 
Owen 27,25. that they were compellable to do, and it was no more than the rightful 


Fury — Lord muſt have done. 
2. What Acts ſhall deſtroy the Power they had of making ſuch 
Grants. 
) Rol. Although Lords of Manors, who have Copyholds come to them by 


ON 1 20 Eſcheat or Forfeiture, (5) may re- grant them again according to the 
80 Alis Cuſtom of the Manor; (c) yet by their Acts, ſuch Power may be de- 
699. ſtroyed; therefore (d) if Copyholds come into the Lord's Hands in (e) 
4 Co. 31. a. Fee, and he make a Leaſe of them for Life, Years or Half a Year, or 
(c) 4C0. 31-8. for any (f) certain Time, by Deed or without Deed, the Copyhold is 


3 1585 deſtroyed; becauſe during thoſe Eſtates, it was not demiſed, nor demiſa- 
„ by Copy. 


(e) But if | 
Tenant in Tail, for Life, &:c. makes ſuch Leaſe, &c. this ſhall not deſtroy the Power of him in Rever- 


ſion. 2 Rol. Abr. 271. 2Sid, 35, 37. FideCro. Car. 521. cont. per Cur” arguendo. (f) Secus if he 
leaſes it at Will. 4 Co. 31. 3 Leon. 108. | — 1h 


4 Co. 31. . So if the Lord makes a F coffment thereof in Fee, upon Condition, and 
after enters for the Condition broken, yet it cannot be re- granted again by 


Copy. ; 
| So 


". 
— 


Copyhold. | . 


— 


2 n r +. 


__— - 
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So if the Land ſo eſcheated, &c. is extended upon a Statute or Recog- 12 31. in 
niſance made by the Lord, or the Wife of the Lord, in a Writ of Dower, French Caſe. 
hath it aſſigned to her, though theſe Interruptions are by Act of Law, yet 
it cannot again be granted by Copy. | 5 
But if the Lord keeps them in his Hands, though never ſo long, yet 8 55 ore 
1 o. Lit. 5 8. b. 
may they be granted again by Copy. | Ces. 
So if the Lord be diſſeiſed thereof, and the Diſſeiſor dies ſeiſed, or if the 64 | 
Land be recovered againſt the Lord by a falſe Verdict, or erroneous Judg- Page 46 : 
ment, 2 it is not demiſed or demiſable by Copy, till it is recovered 4 Co. 31. 
by the Lord, or the Judgment reverſed; yet after it is re- continued, it is 
grantable again by Copy, becauſe the Interruption was tortious. 
If a Copyholder takes a Leaſe for Years of the Manor, by which his 4 Co. 31. b. 
Copyhold is extinct, yet he may re-grant it again, if he will; 2 it was al- 
ways demiſed or demiſable. ä 
So if a Copy hold eſcheats, c. and the Lord aliens the (a) Manor, his , Co. 31. b. 


Alienee may re- grant the Land by Copy. | (a) S0 if he 

| leaſes the 
Manor, and the ſaid Copyhold Land, by the Name of his Tenement, called H. for the Manor being de- 
miſed, the Copyhold is incloſed as Parcel thereof; and the naming the Copyhold is but Surpluſage. 
Cro. Car. 521. 
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3. What Things may be granted to be holden in Copyhold. 


Things that lie not in Tenure are not grantable by Copy, unleſs (5) ap- (% A Rent- 
pendant to ſome Thing that doth lie in Tenure yz and therefore Things In- gervice, 
corporeal, for which there can be no Diſtreſs, and which are not Parcel Rent 

of the Manor, which conſiſt only in Demeſnes and Services, cannot be or Common 


demiſable by Copy; for of ſuch incorporeal Things no Service is due; = _ 


and therefore no Court neceſſary to be kept for Surrenders, Admittances, granted 
& c. | 4 __ otherwiſe 
than as they 
are app*ndant to Things which lie in Tenure, Co. Copyh. 116. and therefore where my Lord Coke ſays 
that any Thing concerning Lands or Tenements may be granted, it muſt be underſtood of Things ap- 
pendant to the Demeſnes, or thoſe Parcels which make up the Manor. Vie Co. Lit. 58, Tithes may 
be demiſed by Copy, becauſe they are Parcel of the Manor, as a Rent-charge may, Per Rol. Abr. 498. 
Cro. Eliz. 413. cited to have been adjudged ; but Cro Eliz. $14. 8. C. and S. P. dubitatur ; becauſe 
not Parcel of the Manor; and therefore not grantable ſecundum couſuetudinim mancrii. 4 Co. 24. b.—A 
Mill may be granted by Copy. 4 Leon. 241. cited to have been adjudged, ——5So a Fair appendant to 
a Manor may be granted by Copy. 4 Co. 31.a Co Lit. 58. 


(c) Tonſura prati, the (d) Herbage or Veſture of Land may be demiſa- (e) Rol. Abr. 
ble by Copy. 498. | | 

(4) Co. Lit. 1 
58. 4 Co. Lit. 31, 4. fo reſolved, 


Things grantable by Copy muſt be Things of Perpetuity ; Otherwiſe it | i 

| ; 4 Co. zo, 31. h 1 
can never be ſne wn that there hath been a Cuſtom to demiſe them by Copy; Becaufe ic ig 1 
yet Underwood, without the Soil, may be demiſed by Copy. a Thing of | 11 
to which the Cuſtom may extend. Co. Lit. 58. 3. S. P. Cro. Eliz. 413. and Moor 315. adjudged and 1 
afirmed upon a Writ of Error. That a Man may grant, by Copy, twenty Loads of Wood to be taken | 
by the Grantee, is good ; for it is not neceſſary that the Thing granted have Continuance, but only that 
it be a Thing of Perpetuity. Co. Copyh. 118. but Quere. | 


—— ͤ p—r— eee ———— 


A Cuſtomary Manor may be held by Copy of Court-Roll, ad voluntat', Co. Lit. 58. b. 
Sc. and ſuch a Lord may grant Copies, but it muſt be of ſuch Things as r . 
have been uſually demiſed by him; for he cannot grant all his Demeſnes ,1; 4.7: 

by Copy, without they have been uſually demiſed; for tho' they have been and that ſuch 
demiſed Time out of Mind, by the ſuperior Lord by Copy, that will not Cuſtomary Fil 


warrant 
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— may warrant his Demiſe by Copy z becauſe the Cuſtom of the Manor muſt "h 
— 2 that Time out of Mind they have been granted per Domi num manerii. 


Copies. Cro. | ITY | 
Jac. 327. adjudged. Bulft. 57. cited ; but Cro. Jac. 260. dubitatur, But he cannot hold a Court- 


Baron, for he can have no Freeholders ; for a Copyhold Manor is not capable of an Eſcheat of a Free 

hold ; for if it wete, the Freehold, after the Eſcheat, muſt become Copyhold, which 1s repugnant and 

impoſſible. Yelv. 190. Cro, Jac. 259. Bulſt. 54, 55- 'Fheſe Caſes which ſeem to contradi& each 

other, and which wide, may perhaps be thus reconciled, that a Cuſtomary Court may be held by one that 

hath ſuch a Manor, but not a Court Baron; and my Lord Coke's Caſe ſeems to go no farther ; and Quere 
- whether ſuch a Lord may not have Freehold Services. | 


* Page 469 * 4. Of the Operation of the Grant, and the Eſtate and Intereſt that 
| paſſes thereby. | | 


Co, Copyh. Grants of Copyholds regularly receive the ſame Expoſition that Grants 
123,120, of Freehold Lands do at Common Law, therefore a Grant to one and his 
139 Heirs Male is a Fee- ſimple; ſo is a Grant to one & ſanguini ſuo heredita- 
bili, but a Grant to one & ſanguini ſuo in perpetuum is but an Eſtate for 
Life. | ; ; 
(a) Co. Lit (a) If Copyhold Lands have been uſually granted in Fee, a Grant to one 
and the Heirs of his Body, or to one for (5) Life or (c) Years, is within 


2. 
Godb, 20, the Cuſtom, 

S. P. By two 2 

Juſtices, Leon. 56, S. P per Curiam. Cro. Eliz. 373. S. P. adjudged, Salk, 188 pl. 7. and 6 Mod. 
63. 8 P. agreed. (b) And after the Death of the Tenant for Life the Lord may grant the ſame again 
3 8 | 5 

in Fee, for the Grant for Life was not any Interruption of the Cuſtom. Leon. 56. per Cur. (c) Copy- 
holds are very ſeldom granted for Years; but if they be ſo granted, the Executor of the Termor is 
obliged to be admitted, and the Lord is entitled to a Fine on ſuch Admittance, See Bur, Rep. 206, &. 
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4 Co. 29. b. So where Grants have been made by Copy for Life, a Grant durante 
30. a. viduitate is good, for that is a leſs Eſtate than during her Life, but not 


Cro. Eliz. ice verſa, ; 


3s FL If a Copyhold be granted to three, habend” ſucceſſive, they are Jointenants, 


142, 143. Unleſs by (4) ſpecial Cuſtom the Word ſucceſſive makes the Eſtate ſeveral. 

(d) It has 

been ruled in Chancery, That if a Copyhold is granted to three ſucegſtve, and there is no Cuſtom 
proved, the firſt Taker had Power of diſpoſing of the Whole, nor that the firſt Taker paid the Purchaſe 
Money, it ſhall not go to the Executor of the firit Taker, but ſhall go in Succeſſion, 2 Vern, 264. 
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Rol. Abr. If there be a Cuſtom that Copyholds may be granted for three Lives, a 
* Copy may be granted to three for the Lives of two, within the Cuſtom; 
for there is not any Inconvenience to the Lord, though it be for the Life of 

another ; for there ſhall not be any Occupancy thereof, but the Lord ſhall 

have it, if the Tenant pur auter vie die, living Ceſtui que vies, and this is 

not a greater Eſtate than for three Lives, which is leſs than the Cuſtom 

warrants. | | 

V oy * So if the Cuſtom of a Manor be, That the Lands are demiſable by 
Bengel, Copy to two or three Perſons for their Lives, and the Life of the Survivor, 
adjudged. Habendum ſucceſſive ficut nominantur in Charta, & non aliter, paying a Heriot 
6 Mod. 63. on the Death of every Tenant dying ſeiſed, a Grant to A. and his Aſſigns 
1 m- for the Lives of B. and C. and of the ſaid A. is good within the Cuſtom ; 
+34 „c for there can be no Occupant againſt the Lord, neither will he be pre- 
judiced by the Tenant's becoming a Bankrupt, for the Aſſignees have no 

other Right or Intereſt than the Bankrupt, and the Lord is intitled to his 

Heriot on the Death of the Tenant, notwithſtanding the Aſſignment. 
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53 If by the Cuſtom a Copyhold may be granted for three Lives, and it is 
| (e) If by the granted to one (e) for his Life, Remainder to ſuch Woman as he ſhall 


1 marry, 
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Copyhold. 
A — . Ee EIS * 
marry, and to the firſt Son of his Body; both theſe Remaindett are void, Cu gen ft 5, 
but the Eſtate for his own Life is good. | demiſable in 


; Fee, or for 
Life, ſalummodo ea Capienti extra manus Domini, yet a Surrender may be to the Uſe of one for Life, Re- 


mainder in Tail, Remainder in Fee. Cro. Eliz. 373. adjudged ; though it was objected, the Takin 
ought to be immediate, but the particular Eſtate and Remainders make but one Eſtate. F s 
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(6) Ok Surrenders, Peſentments and Admit, g 475 
- » ances; And herein, 


1. Of the Neceſſity of a Surrender, and where the Copyholder ſhall be 
r ſaid to be in before Admittance. | | 


Opyholders cannot regularly (a) transfer their Eſtates otherwiſe than by Co. Lit. 57. 
Surrender, the Reaſon'whereof is, becauſe they have only an Eſtate at “ 9 b. 


Will, which is determined When they take upon them to grant it over, for s 


mane” Wh. 1 - h 
that is a plain Declaration of their Intention to hold the Lands no longer; Copyholder 
therefore a Surrender to the Lord is neceſſary, who is to grant another cannot alien 
Eſtate at Will, and which now he is cothpellable to do to him, to whoſe by Deed, yet 


Uſe the Surtender is made, ſeeing the Tenant hath a ſettled Eſtate and In- 2 


tereſt in the Land, which his Heir ſhall inherit whether the Lord will or to , Copy- 
not. | hold, may 

| : | RENE 3 _ by Deed or 
Copy releaſe it to one that is admitted Tenant oe Fade. Co. Lit. 59. 4 Co. 25. 8. P. adjudged. 
Hut. 65. S. P. ſaid. Cro. Jac. 101. 9. P. dubitatur. But he cannot releaſe to one that ouſts him by 
Wrong, for he gains no Cuſtomary Eſtate, upon wbich the Releaſe of the Cuſtomary Right may enure. 
4 Co. 2 5; b. Leon. 102. But 2. Whether ſuch Releaſe will not enure by way of Eſtoppel againſt the 
Copyholder himſelf. Releaſe in Fee to one who was admitted for Years, will not inlarge his Eſtate; 
for no Man' can come to the Fee of a Copyhold without Surrender and Admittance by the Lord. Co. 
Copyh. 97, 28.—But if a Copyholder ſurrenders upon Condition, he may after releaſe the Condition 
by Deed. Cro. Jac. 36. . | | 


Copyhold Lands cannot be (4) exchanged by Deed, but there muſt be (4) Co. 

a Surrender and Admittance thereupon; but (c) if there be two joint Copyh. 97, 
Copyholders, and one of them releaſes to the other, this is good without 98. 

(d) any Surrender or Admittance, for the firſt Admittance was of them, or (J. Winch 3. 


either of them, and their Ability to releaſe was from the firſt Conveyance 5 1 
and Admittance. Conveyance 


; | to the Lord 
will paſs the Copyholder's Intereſt, for the Cuſtom of paſſing by Surrender is for his Benefit, which he 
may waive, Hut. 65. Winch 67, Jones 41. S. C. 


Though regularly Copyhold Eſtates can only be transferred by Surrender 4 Co. 22, b. 
and Admittance, yet if the Copyholder dies, his © Heir may enter before 23. b. 
Admittance, and take the Profits; for perhaps there may not be a Court Leon. 174- 

held in à great while afterwards; alſo ſuch Heir may (f) ſur ender to the (e And it he 


exo another before Admitrance, but not to prejudice the Lord of his 383 
I . | | | | w 


4 Co. 23. b. 

oy | ; | E Though 
the Lord had admitted another. Noy 172. adjudged. May take the Profits, bring Treſpaſs, 
have an Aſſiſe of Mortdancęſlor before Admittance. 4 Co. 23, Lane 20. 1 And. 192. Cro. Eliz. 
148. Moor 597. Leon. 100. gut is not compleat Heir, for he cannot maintain a Plaint in Na- 
ture of an Aſſiſe. Co. Copyh. 112. Moor 272. cont”. | 
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Copyhold, 
1 But if upon Proclamation the Heir does not come in to be admitted, the 
Cur”, = Lord, without any particular Cuſtom, may ſeiſe (g) guou/que the Heir 
Trial at Bar. in to be admitted. FO 2 


(g) But with- 
out Cuſtom he cannot ſeiſe the Copyhold as forfeited. Lev. 63, per Cur”, 


Hob. 181. If the Cuſtom of a Manor be, that the Wife of every Copyholder for 
Cro. Iac. 573. Life ſhall have her Free Bench dum caſta & ſola vixerit, after the Death of 
2 Rol. Rep. the Huſband, the Law caſts the Eſtate upon the Wife, ſo that ſhe ſhall 
Noy 29. have the Eſtate before any Admittance, and may make a Leaſe for a Year, 
Rol. Abr. as another Copyholder may. 
502. 8. C. | 
page 491  * So if the Cuſtom of a Manor be quod | aliquis vir habet uxorem ſeiſed in 
age 471 pee ſecundum conſuetudinem Manerii of Cuſtomary Lands, that he ſhall hold 
Moor 271. ad terminum vite ſuæ poſt mortem uxoris per Legem Anglia, and a Copy hold 
And. 192. Tenement deſcends to a Feme Covert, and the Huſbandenters, but before 
By the better Admitrance his Wife dies, yet he ſhall be Tenant by the Curteſy; for tho? 
cage hg the Lord before Admittance ſhall claim no Duty as Fealty, Homage, Re- 
lief, Rent, &c. yet his Delay ſhall not prejudice a third Perſon. 
Godb, 46. If a Man ſurrenders a Copyhold to the Uſe of his Will, by which he 
Cro. Jac. deviſes it to his Wife for Life, and that after his Death, his Wife or her 
199+ Executors ſhall ſell the Land; or if the Deviſe be, That ſhe ſhall chuſe 
two Attornies, and make Sale of the Land according to the beſt Advantage, 
by theſe Deviſes the Wife hath but a bare Authority, and there needs no 
Surrender to make the Sale; for upon the Nomination of the Vendee he 
ſhall be in by the Will of the Deviſor. | 


2. Where the Want of a Surrender will be ſupplied in Equity. 


Although Copyholds, by the ſtrift Rule of the Common Law, can 
only be conveyed by Surrender, yet in Equity this Rule receives a Re- 
laxation, and the Want of a Surrender will be ſupplied in the following 
Inſtances. 


: + Rep. 1. In Favour of Purchaſers; as if A. contracts with B. for the Purchaſe of 


Abr. Eg - 122. 4 Copy hold Eſtate, and pays the Purchaſe-Money, and B. agrees to ſur- 
(a) So if he Tender the Premiſſes at the next Court, but (a) dies before the next Court, 
had refuſed; or any Surrender made, Equity will ſupply the Want of a Surrender. 
for if a Man 

covenants to ſurrender, Equity will compel him to a ſpecifick Performance, and byDecree, not only bind 
the Perſon, but likewiſe the Lands. Abr. Eq. 122. —— But if there are two Purchaſers who have equal 


Equity, he who has the legal Eſtate or Intereſt ſhall prevail. Yide 2 Vern. 565, 609. 2 Salk. 449. 
pl. 2. Will. Rep. 280. 10 Med. 492. S. C. cited. | 


Abr. Eq. 124: 2, In Favour of Creditors; as where a Man deviſes Copyhold Lands 


—_ 2 2 Pay ment of his Debts, this ſhall be good without any Sur- 


Abr. Eg 123. But if a Man ſeiſed of Freehold and 9 Land, deviſes (5) both 


„ 4c. for the Payment of Debts and Legacies, without ſurrendering the Copy hold 


creed. to the Uſe of his Will, and the Freehold is ſufficient for Payment of the 
(5) Where a Debts; Equity will not ſupply the Want of a Surrender, and lay the Legacies 
Man deviſed on the Freehold, and the Debts on the Copyhold, as is done when there are 


no Simple Contract Creditors, and Bond or Judgment Creditors, and Perſonal 


Eftate for the Aﬀets not ſufficient to pay both; nor will Equity ſupply the Want of a 
Payment of Surrender for the Sake of Legatees, eſpecially if they be Strangers, as 


his Debts, they were in this Caſe. 
and my Lord | | 

Chancellor refuſed to ſupply the Want of a Surrender as to his Copyholds, becauſe it did not ſufficient!) 
appear to have been his Intention to charge thoſe, Abr. Eq. 124. — That Equity will not in Favour 
of a Wife ſupply the Want of a Surrender for Payment of Debts, when the Heir at Law would be diſin- 
herited thereby. Abr. Eq. 124. | 


3- Equity 


Copphold. 


——é— 


3. Equity will ſupply the Want of a Surrender in Favour of younger Vern. 13a. 
Children againſt an Heir at Law; but if the Caſe be ſo circumſtanced, that 7. 
by that Means the younger Children would be in a better Condition than ere - > tare: 
the Heir at Law, Equity will not interpoſe. | Precedents of 
the Kind, 2 Vern. 163. S. P. 


As where a Man deviſed his Copy hold, being of the Nature of Borough 2 Vern. 265. 
Engliſh, to his eldeſt Son, and deviſes Houſes to his youngeſt ; which C93 and 
Houſes were ſoon afterwards burnt down, and never entered upon by the 7 0 
* Heir in Borough Engliſk ; and as this Caſe was circumſtanced, the Court 


* Page 472 
would not ſupply the Want of a Surrender in Favour of the (a) eldeſt (a) Sach 4 
n eſt Son inti- 


| tled to the ſame Favour that a younger Child is againſt an Heir at Common Law. 2 Vern, 16; 


Nor will Equity ſupply the Want of a Surrender in Favour of a Grand- Salk. 19 
child, much leſs in Favour of any other collateral Relation. 7 * 


Sommers, That the Want of a Surrender ſhould be ſupplied in Favour of a Grandſon, it ae _ 


ſame Law of Nature and Reaſon ; but reverſed in the Houſe of Lords. Preced. Chan. 475+ S.C. cited 
and the Law and Practice now according to the Judgment of Reverſal. Contra Will, Rep. 61, 4 


Alſo in Caſe of a natural Daughter, the Court of Chancery refuſed to Abr. Eq. 123. 
ſupply the Want of a Surrender ; for though the Father might have great aer and 
Affection for ſuch Child, and might by the Law of Nature be obliged to 828 
provide for it, yet ſuch a one was not to be conſidered as a Child in Law, Rep 71 Eg. 
nor will ſuch Affection raiſe an Uſe at Law for ſuch Child; for in a Civil © 9 
Society, where the Solemnities of Marriage are eſtabliſhed, it would be 
abſurd in the Courts to allow Privileges to Children not born within thoſe 
Rules. 

4. If Copyhold Lands are in Mortgage, the (5) Mortgagor may de- 


viſe the Equity of Redemption without any Surrender, fot he has no Eſtate amy ner 
in them whereof he can make any Surrender. 6 
both Sides. 


(5) Ceſui que Truft of a Copyhold Eſtate, having an equitable Intereſt only, may deviſe it without ſ 
render, 2 Vern. 585, 680. S. P. per Cur', 3 Will. Rep. 358. pl. 96, 361. 128 


5. In Caſe of a Deviſe to a charitable Uſe, the Courts of Equity ſupply Vas Title 
the Want of a Surrender, and go upon the Word appeint in the Statute of C#-ritable 
Charitable Uſes. Uſer. 

6. In Caſe of Neceſſity, as where the King, or Lord of a Manor grants 2 Co. 17. 
the Fee- ſimple of the Copyhold Eſtate to one in Fee, there the Copyholders $50.28 . 
cannot convey, becauſe the Alienee hath no Court in which he can make — * 
Surrenders, &c, but leſt this ſhould turn to the Prejudice of the Copy- Seas 
holders, Chancery ſupplies the Defect, and makes good the Alienation, 


3. What Perſons may ſutrender. 


All Perſons who may make Grants, or convey their Eſtates, may by Sur- Leon. gs. 
render paſs Copyhold Lands; if an Infant ſurrenders Copyhold Lands, he Popb. 39. 
may at his full Age diſagree, and enter thereupon z for this is not a Con- — Head of | 
veyance of equal Solemnity with a Feoffment, which works a Diſeontinu- 128 
ance, and which notwithſtanding the Infant may avoid at his full Age. 

A Feme Covert may ſurrender Lands, being ſolely examined by the Cro. Eliz. 
Steward; and if there be a Cuſtom for her to be examined before two 717. 
Tenants out of the Manor, it is good. 

If there are two Jointenants, and one of them ſurrenders his Moiety to Co. Lit. cy b. 
the Uſe of his laſt Will, and dies before the Surrender is preſented, having Rol. Abr. 
made his Will, this is a Severance of the Jointure, for being preſented it 501. 8. C. 
relates to the Time of the firſt Surrender. | 

4 A Copy- 
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| 2 Copyhold. 


Yelv. 144 A Copybolder ſurrenders to the Uſe of another, who before Admittance 
Yeownl, ſurrenders to another who is admitted, no Intereſt is hereby veſted in him, 
4g ens for the firſt Surrendree had (a) nothing in him to give over, and the Ad- 
Heir before mittance of the ſecond Surrendree did not amount to ah Admittance of the 
Admittance firſt. | | | | 

may ſur- 


render to another, becauſe he hath a legal Eftate and Intereſt in him. 4 Co. 22. b. Cro. Ja.36. * 


— 


8 ' of Y 
page 473 _ lf there be Baron and Feme Copyholders, to them and the Heirs of the 
Baron, and the Baron dies, the Heir may ſurrender his Reverſion into the 
4 Hands of two Tenants of the Manor (who by Cuſtom have Power to take 
* "* Surrenders) before Admittance, and (5) during the Life of the Feme, and 
Gro. Eliz. this is a good Surrender for the Reverſion was caſt upon him by Deſcent, 
662. S. C. before any Admittance. | | 
Yelv. 145. | * | | 
and Brownl. 143. S. P. (4) If there be Tenant for Life of a Copyhold, the Remainder in Fee, he in 
Remainder may ſurrender his Eſtate, if there be no particular Cuſtom to the contrary. 3 Leon, 2 39. 
4 Leon. 9,——Tenant for Life, Remainder for Life to another, he in Remainder enters upon Tenant for 
Life, and ſurrenders ; nothing paſſes, for he is a Diſſeiſor, and hath no Cuſtomary Eſtate in him 
which can paſs by Surrender. Mod. 199. 2 Mod, 32. 2 Danv. Abr. 199 pl. 8. 205. pl. 5. 


4. What Perſons may accept ſuch” Surrenders, and make Admittance. 


Moor 236. A Copyholder may ſurrender to a Diſſeiſor, A bator, Intruder, Tenant at 
Co.Lit.58. b. Sufferance, or any others that have defeazible Titles, and their Admittance 


pane of will be good, and ſhall (c) bind him who hath Right, for that ſuch parti. 


©. 2.40. cular Tenants are compellable to do, and it was no more than the rightful 

Poph. 71. Lord muſt have done. 

5 Moor 112 | | : 

| 3 Leon. 2:9, 4 Leon. 9. 2 Rol. Rep. 181. Rol. Abr. 503. 4 Co. 240. b. Vent. 360. (c) 4. 
was Tenant for Life of a Copyhold, the Remainder to B. for Life; and B. ſurrendered to the Uſe of the 
Diſleiſor of the Manor ut Dominus inde, fc. 2 Mod. 287. dubitatur, Whether the Right of B. was ex- 
tin&, becauſe A. continuing always in Poſſeſſion, the Diſſeiſor had gained no Reverſion in this Copy- 
hold Tenement, and by Conſequence was not capable of taking a Surrender thereof to his own Ule, 

I Vent. 350. adjornatur. Vide Skin. 28. pl. 4. 2 Show. 153. pl. 135. 
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| Co. Lit. 59. b. If Leſſee for Life, Years, or at Will, a Guardian, Sc. accept a Surren- 
1 — Abr. der, and their Intereſt determine, the next Lord ſhall be compelled to ad- 
* mit. 

8 A Surrender to the Steward, to the Uſe of the Steward, is good, to give 
| Cro. Eliz. , the Steward an Intereſt, for the Surrender is in Truth to the Lord, and 
1 8 not to the Steward. 
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5. What Words or Acts amount to a Surrender. 


4 


— 
—— 2 —ä 


„„ % as © 9 


(d) Any Words ſpoken in Court, expreſſing the Copyholder's Intention 
p of ſurrendering, and that he deſigns not to hold it any longer, will amount 
Ne as to a Surrender; as (e) if he ſays, that he is weary of his Copyhold, and 


l 67. requeſts his Lord to take it again, this is a (f) ſufficient Surrender, 
(e) Hutt, 65. | 

Rol. Abr. 502. 3 Zulſt. 80. (f) My Lord Coke ſays, That the Word Surrend is Vocabulum artis, 
and therefore where a Surrender is requiſite, no other Words will ſupply the Want of it; as the Words, 
give, grant, or the like. Co, Copyh, 102. But Q, | 
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Rol. Abr. But to ſay that he renounces his Copy hold, is no Surrender, becauſe he 
Flure limits it to Nobody; ſo if he ſays, that he is content to ſurrender, yet it is 


no Surrender; for that only expteſſes his Inclination to do it, not that he 
actually doth it. 
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A. Lord of a Manor whereof B. was a Copyholder in Fee, and the Lord Leon. 191. 
pretended that his Copyholder had forfeited, and thereupon entered into 
Communication with him about it, and it was agreed, That B. ſhould pay 
51.to the Lord; and that in Conſideration thereof C. ſhould enjoy the ſaid 
Cuſtomary Lands (except a Wood) for his Life, and alſo of A. his Wife, 
durante Viduutate, and that C. ſhould have Election, whether he would have 
thoſe Lands aſſured to him by Copy or by Bill, and he choſe by Bill, which 

was accordingly done; the Court held this a good Surrender for Life only, 
and that the Lord had the Wood diſcharged of the Cuſtomary Intereſt, + 


the (a) Communication amounting to a Surrender. Page 474 
| Es e | ann (a) Note ; the 
Communication does not appear to have been in Court; and 2, Whether any Words ſpoken out of 
Court will amount to a Surrender ? 


Copyholder in Fee comes into Court, and there accepts a Copy to him- 
ſelf for Life, then to his Wife for Life, then to his Son for Life; this is 3. Bulſt. 80. 
tantamount to a Surrender to theſe Uſes; but he hath his old Reverſion in Shepbard and 


him; for there is no Ground to make a Surrender of that by Conſtruction, Rot A8. 


becauſe he hath made no Diſpoſition of it, f 2118 


| nd there 
faid, That it was do Surrender, for that a Cap 


yhold cannot be ſurrendered by a Surrender in Law, but 
only by actual Surrender. But in other Places in Roll. as Rol. Rep. 264. 


Rol. Abr. 171, 172. the 
8. C. it is as in But. held to be a Surrender, and the Reverſion fill in the 


oyholder. 


If A. being ſeiſed in Fee of a Copy hold Manor, grants certain Cuſto- Raym. 402. 
mary Lands, Parcel thereof to B. Hadend to B. C. and D. for their Lives apaged 1 
ſucceſſively, as they are named in the Grant, at the Will of the Lord, ac- — a Writ 
cording to the Cuftom of the Manor, and B. is admitted; and within the of Error. 
Manor there is a Cuſtom, that the firſt Perſon in ſuch Copy named may 
ſurrender all the Lands, and thereby determine and deſtroy the Title and 
Eſtate of the other Perſons therein named; and A. and B. covenant to levy 
a Fine of the Manor, and of the Cuſtomary Lands, by Name, to the Uſe 
of a Stranger in Fee, and the Fine is levied accordingly, yet this does not 
amount to a Surrender within the Cuſtom, ſo as to bat the Eftate of B. and 


C. for the Cuſtom extends only to the Copyhold Eſtate, and that cannot 
(5) pals by the (c) Fine. 
Right to it 


may be extinguiſhed by Fine, Carter 24. (c) If the Copybolder joigs with his Lord in a Feoffment 
of the Manor, his Copy hold is thereby extindt. Godb, 11. Jide poſt, Letter (K). 481. 


(5) But the 


6. What Acts amount to an Admittance. 


Any Thing that expreſſes the Lord's Conſent to a Surrender, amounts 3 Bulſt. 219. 
to an Admittance; for if his Conſent to take the Surrendree as his Tenant 
appears, it does not ſeem material whether it be done by a Dominus con- 
ceſſit adi ſſus eft, or by other Acts which amount to as much. 
Therefore if a Copyholder ſurrenders to the Uſe of another, and after 
the Lord, having Notice thereof, accepts the Rent from the Surren- 


dree, this by Implication and Conſtruction of Law amounts to an expreſs 82 — 
Admittance. | and Welch. 
Note; This 
Caſe is differently reported in ſeveral Books; in 3 B. 215, 237. S. C. Acceptance of Rent from the 
Hands of the Tenants, into whoſe Hands the Surrender was made, doth not amount to an Admit- 
tance of Ceflui gue uſe, for the Lord may take the Rent of them, without deſigning any Thing thereby 
to a third Perſon ; but had it been ſhewn that the Lord had accepted the Rent as of his Copyholder, 
then it had been a good Admittance. Cro. Jac. 403. 8. C. reports it, That Acceptance of Rent of 


Ceftui que uſe is no Admittance ; but by Godb. 268, S. C. that it is an Admittance, the Lord knowing 
of the Surrender ; /ecxs if he accepts it as a Duty generally. In Bridg. 49, 52. S. C. it does not appear 
the Lord had Notice of the Surrender when he accepted the Rent. Vide 2 Sid. 61. S. P. er Tuuiſden 
a/ guend admitted, and Style 146. S. P. per Roll. Ch. Juſt, 
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Copyhold. 


3 Bull. 239: So if 2 Fine be (4) accepted of one as of a Copy holder, this amounts to 
arguends. an Admitrance. | 


4) Securif : 
42 Seward had only aſſeſſed the Fine. 3 Bulſt. 239. arguendo. 
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Bur if a Copyholder in Fee ſurrenders to the Uſe of B. in Fee, and B. 
ſurrenders to the Uſe of C. for Life, who is admitted, the Admirtance of 
C. ſhall not by Implication be taken to be an Admittance of B. for the Ad. 
Page 475 ® mittance ought to be of a Tenant certainly known by the Steward, and en- 
Yelv. 144, .tered on a Roll by itſelf. | 
= Wald, adjudged, Brownl. 143. S. C. But vide Rol. Abr. 508. Cro. Eliz. 504. cent, and 3 Bult. 
237. S. P dubitatar. | 


Bride. 81.82, If a Copybolder, according to the Cuſtom of the Manor, ſurrenders in- 
3 to the Hands of two Cuſtomary Tenants to the Uſe of J. S. and his Heirs, 
Poph. 127. and this is preſented at the next Court, and by the Steward entered in the 
8. O adjudg- Rolls of the Court, in theſe Words, viz. ad banc Curiam compertum eſt per 
1 g. 22 Homagium, that the Copy holder 9 — reddidit, & c. ad uſum J. S. & He- 
3 4 redum ſuorum, and the Steward afterwards delivers a Copy thereof to J. S. 
and afterend- yet this does not amount to an Admittance; for here is no Act done by 
ed by Me: which it appears the Lord hath conſented that J. S. ſhould be admitted, 
diation of or that he ſhould have the Land according to the Surrender. 

— If a Woman that hath Right to her Free Bench, comes into Court, and 
(a) Hob. 181. prays to be admitted, and is (a) denied, (ſuppoſing nothing veſts in her 
Ny 29 if before Acdmittance) the Law will ſupply the Admittance. 

the Steward 


refuſes 19 admit, but the Surrendree enters, and occupies the Land; in an Ejectment brought by the 
Lore, he may well plead Not guilty, Yelv. 16. 


7. Of the Conſtruction to be made, when the Surrender, Preſentment 
| and Admittance differ. 

Co. Copyh. If A. ſurrenders for Life, and the Admittance is in Fee, the Eſtate of 
4 Co. 28. b. the Copy holder is according to the Surrender, not according to the Ad- 
miaiittance; for the Lord hath only a cuſtomary Power to make Admittances 
according to the Surrender; and ſo far as he executes that Power the Ad- 
mistance is good; but where he goes beyond that Power, he acts without 
a Warrant, and then his Acts are void. | 


Co. Copyb. So if the Surrender be abſolute, and the Admittance conditional, the 


FOE: Admittance is good, and the Condition void; for when the Lord acts ac- 
cording to his Power in one Thing, but beyond it in another, for what he 
acts according to his Power he hath a Warrant; but for what he acts be- 
yond it he hath no Warrant, and ſo it is void. 

8 If a conditional Surrender be preſented, and the Steward in entering 

K. Abr. thereof omits the Condition, (4) upon ſufficient Proof thereof the Surren- 

soi. der ſhall not be avoided, but the Roll ſhall be amended. 

(4: So the | 


Miu-cniry of the Date of the Court ſhall not prejudice the Copyholder, but he may give in Evidence the 
Truth of the Matter, and ſhall not be bound by the Rolls. Leon. 290. 


Co. Coph. If the Surrender be to the Uſe of J. S. and the Lord admits J. N. this 
110. is void; and he afterwards may admit J. S. So if he admits J. S. and a 
Stranger, J. S. takes all, for the Stranger's Ad mittance is void. 


Lex Culom. If a Surrender be made, and there is a wrong Preſentment of this Sur- 


137. render, if the Admittance is according to the Surrender it is (c) good: 
4 Co. 29. | | 


Cro Jac. 433. (c) For an Admittance upon a Surrender without any Preſentment at all, is good, and a 


8. Of 


void Preſeutment is as none. Co. Copyh. toz. 


Copyhold. 


8. Of the Time of making the Surrender, Preſentment and Admittance, 


and where they ſhall be effectual, though any of the Parties die before 
they are compleated. | Ty BOL Bus Oi 


By the general Cuſtom of Manors every Surrender ought to be preſent- Co. Copyh. 

ed on the next Court-Day after it is made; but by the ſpecial Cuſtom it 

may be good if done on the ſecond or third Court-Day ; the Reaſon, hereof Je 275: 

is to prevent Diſputes, and for the Security of Purchaſers, who may be 

otherwiſe defeared, if it were admitted to have an old Surrender trump- 

ed up, and preſented at any Time. | f 1 Is 
* If a Copyholder in Fee ſurrenders out of Court, and dies before it is * Page 476 


preſented in Court, yet the Surrender being preſented after his Death, ac- 
cording to the Cuſtom, is good. 40 99. 


Cro. Jac. 


493, S. P. 3 Bulſt. 214. 8. P. adjudged. Rol. Abr. 501. S. P. 


So if the Cuſtomary Tenants, by whoſe Hands the Surrender was, die, 88 * 


yet if the Surrender be preſented upon good Proof thereof, it will be ſuffi- Co Jac. 
cient. 


403. 2 
3 Bolt. 214+ 
adjudged, the Cuſtom being found generally, that it muſt be preſented at the next Court, without ſaying 
by whom. 4 Co. 29. b. 4 = | 


So if he to whoſe Uſe the Surrender was, die before Admitrance, yet 4 Co. = a. 
his 'a) Heir ſhall be admitted; for upon Admittance the Eſtate is in Cæſiui 


8 29 b. 
Uſe from the Surrender, by Relation. (a) So it Te- 
* re bran 3 nant for Life 
dies, he in Remainder ſhall be admitted. 2 Sid. 38. 61. 4 Co. 25. a. 29. b. Dyer 192. 


K 


(9) Of the Operation of the Surrender in 
palling the Eſtate : And herein, 


1, Of the Perſons to take, and het ſhall be ſufficient Certainty in the 
Deſcription of them. 


Urrenders have the ſame Operation and Effect in paſſing Copyhold Co. Copy. 

) Eſtates, as Grants have at Common Law, and : regularly be di- 97 
rected by the Rules and Maxims of the Common Law, in the transferring Cro. Jac. 376. 
thereof. | 


If a Copyholder ſurrenders to the Uſe of the right Heirs of J. S. he 


be- 
ing (4) alive, the Surrender is void; for it cannot take Effect in Preſenti if . 
as he would have it. ſurrenders to 
; | . the Uſe of his 
own right Heirs, whether the Lord ſhall not hold it till his Death, 2. and vide Co. Copyh. 97. Lit. 
Rep. 17, 8. *——If a Surrender be made to the Uſe of B. and his Heirs, to the Uſe of ſuch Perſon as 


A. ſhould name by his Will. E. Whether ſuch Perſon can take? + 2 Bulſt, 274. 


Se —„— 


— —— at 


u. If the Lord might not hold as a Truſtee ? 


+ It ſhould ſeem he might, the Surrenderor to be Tenant for Life. 
| If 
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5 | Copyhold 


If B. a Copyholder, ſurrenders into the Hands of the Lord, by the Hands 


2 of Tenancy, according to the Cuſtom, c. without ſaying to whoſe Uſe 
ro. 14 e Surrender ſhall be; and at the next Court B. is admitted, Habend to 
Tol. Abr. him and his Wife in Tail, the Remaintler to the right Heirs of B. the ſubſe. 


67. S. C. quent Admittance explains the general Surrender, and rhe Wife ſhalt cake 
by the Surrender, though not named in the Premiſſes, but in the Habendum 
only; chants i was agreed it was otherwiſe in Feoffments and Grants at 

Co. Copyh. 9. A Man may ſutrender Copyhold Lands immediately to the Uſe of an 

Rol. Rep. Tnfahit in Pentre ſa mere; for a Surrender is a Thing executory, and nothing 

box 135, "veſts before Admittance; and therefore if there be a Perſon to take at the 

Pa Moor Time of the Admitrance, it is ſuffictent, and not like a Grant ar Common 

63. .. Law, which putting the Eſtate out of the Grantor, muſt be void, if there 

be Nobody to take. | 
| A Copyhold is granted to the Father and his Son, he having but one 

Saon, this Grant is good, for the apparent Certainty of it; but if the Fa- 

Page 477 ther has ſeveral Sons, or if a Surrender be to the Uſe of a Man's Couſin 

* or Friend, or to the Uſe of J. S. or J. V. all theſe Surtenders are void for 


Cro-Jac. 374: Incertainty. 
Co. Copyh. 
95- vide 3 And whether ſuch Uncertainty may be helped by any Averment. 


Co. Copyh. If a Surrender be made to the Lord, without expreffing any Uſe, it ſhall 
95» be to the Uſe of the Lord; for it cannot be imagined that the Surrender 


was made to no End or Purpoſe whatſoever. 


2. What ſhall be ſaid to paſs by the Surrender. 


In this likewiſe the ſame Rules obtain as in the Expoſition of Grants ; 
for a Man may, with the ſame Certainty in a Surrender, deſcribe whatever 
he intends to paſs, as he may in any other Conveyance. 

3 Leon. 18. A Man ſeiſed of Copyhold Lands, deviſed Part thereof to his Wife for 
Life, the Remainder to his Brother and his Heirs; and afterwards, in the 

Preſence of three Perſons of the Court, ſaid to them, I have made my 
Will as I will have it, and here I furrender all my Copyhold Lands into 

our Hands accordingly ; in this Caſe, only thoſe mentioned in his Will 

ſhall paſs z for he had Reſpect to that in making his Surrender, and he ſaid, 
he ſurrendered all his Copyhold Lands accordingly ; which ſhewed his In- 
tent was to paſs thoſe Lands that were deviſed by the Will only. 

A. covenants with B. to aſſure him all his Copyhold Lands, and after 
he furrenders divers Parcels by Name, and ſome by Buttals and Bound- 
ings ; at the next Court the Surrender is preſented and inrolled, but with 
this Addition, by the Name of all his Copyhold Land, there no more 

(a) A Surren- ſhall paſs than what was (a) named in the Surrender. 


derof a Houſe f 
cum Pertinentiis will paſs only the Houſe, Orchards, Yards, and not the Lands; for Copyhold and 


Freehold, as to this, muſt be conſtrued alike, Cro. Jac, 526, adjudged. Kitchen 81, Co, Copyh, 
93s 


Dyer 251. 


3. What Eſtate or Intereſt paſſes by the Surrender. 


4 Co. 21. b. A Copyholder having a Fee-ſimple, according to the Cuſtom of the 
Rol. Abr. Manor, may make what Diſpoſition of it he pleaſes, and may ſurrender it 
828. abſolutely, or for any limited Time. 

2 Rol. Rep. But ſuch Diſpoſition is not to receive the ſame favourable Interpretation 


88 3* that Wills and Deviſes do at Common Law; for a Man may as well order 
5 a 1 . a Sur- 
97. 


* yo" 


—— —j2—é— 
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Surrender in e Lic accord Ruler of uh 
45 Deed to paſs 4 Freetiold 1 Lan em 


Therefore, if da. Foun we oy enters © the Uſe of A. and bo yore! — 
and the longer Liver el) and that for Want of 45 0 oh EST 3 7. 


1 . to 8 1175 55 in dy mY 


e 1 eee 


Em 922 10 
2 to 195 "UT Copy * tone 10 6 bak 


— $48.07 Vs bs . vo One 

Soi x Copier ſorre | haben | a (empore" 2 — 
Copy holder, to che 0 Wh Wu ths is rietely" void; on. ee 5M 
for a — end; Fer his Dez 5 570 4 12 s 
—_— —_ in Fre can ny hit e —— , zi far 2 5 my 
then leave a particular Eſtate in Which is ( * ul 
Rules of Law. 274 8-6.» 


Rol. Re 
109, 137, 253, $, C. . Godb, 264. 8. C. adjudged, That a Surrender can no more — 


at a Day to come, than (Y $5 iſthe retdet© Pe, worin Sham in manus Denia a 
»/um, Ce. 4 Leon. 8. Cov Bl 29 [EIS 1 MIR. a7: te ©7 (6)-Fer this 
wide Rol. Abr. 8s. | 8 

If the Limitation of the Uſe be (c) general, then Ceſui que uh taketh 4 404 b. 
but an Eſtate fot Life, for hold Bien, as" a neceſſary Conſequence (c) The Sur. 
upon the Cuſtom, ſball he dire by the Rules of Law, unleſs within the 1 

Manor there be a ſpecial Cuſtom: to the conttary s as that 2 Juin ot Stranger for 

ibi & affignatis, or ſuch like Words, mall create a Fee. 22 every 

ad mit- 


u- ever, and the 
ted the Surrendroe, babend to him und kis Hein, wn was Fas be had. ce 197+ Le. 
881 „ 1 9.03 
®* If A. be Tenant _— Life, the Remginder to B. in i Fee of Co hold 0 Page 478 
Lands, and R. ſorrenders to the Uſe of 4. for His Life, the Remain er to Sand”; 
C. this ſhall enure as an immediate Settlement 4 C. and not by Way of Sid. KY 
Remainder ; for though it is Io as co A. a is Eſtate is tor mereaſed £ 


thereby, by being in the Nature off * Litmitation of an Uſe, the imad e 
veſts in C. immediately. 


1 
. "= " * 251 


4. Of the Power and Authority of the Lord and Steward, and therein 
of the Difference of their Acts. 14 


Every Lord of pol Manor hath, as (4) backend un wel Manor. 
a Court, which 5 is (e) compellable to hold for determining of ibe 77 ne, 
Controverſies of his (g) Tenants, Fs wy: ts, Mes | 


Say of 
nors, and ä ever Copybolgers bolopgio (rare Manors, th gb chere x jy 8 05 rt 
held for them, yet they are Quaſf ſeveral ap ang Lee 0. * 1 2. 

by Action on the Caſe, but by Subpzne in Chancery. Cro, Jac. 30 | 9540 
holder ſurrenders to the Uſe of 4, in Truſt, that he ſhall hold the 1 a. he wit Jevied a C 5 
of Money, and that afte e ſhall ſurrender to the Bu B. the Money is levied, A. refufe# to ſur- 


1 115 
. exhibits a Bi e Lord of the Manor a aint” 88 


hearin the. Cauſe, — 
againſt 4. That he ſhall ſurrender ; A. refuſes, the Lofd ma pon bun de 78 Chance 
his own Court. 1 Leon. 2. (g) But where he is a Party — himſelf. Salk. 18 5, 186, 


The Lord himſelf may make Admittances or Grants at any Place (5) W 
out of the Manor, for he is not confined any more than any other Perſon, 


Co. Lit. cg. 
from granting an Eſtate at Will where he pleaſes. a, b. 


(4) But a Co- 
7 cannot ſurrender to the Lord into the Hands of Tenants, Sc. out of Court, without a particu- 


lar Cuſtom. Co. Lit. 59. 


But there being only Cuſtom which * the Steward to make ſuch 8 26. b. 
Admittances or Grants, that which he doth he muſt do (i) upon the 7! 
6 N 


A174 % SO) 21! 
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Copyhoid 
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9ꝶ6—ͤů ä — 
this there ars Manor, (g) valet there be 2 to keep . Court out of the Ma- 
Diverſity of nor, which will enable him, as well as, the Cuſtom; to do it upon the. 
Opinions. By Manor. J k 19 1 ot: 5 2 71 A 4 ones ; 11 mt rg lt 
Co. Copyh. Lehne I YN 1 SUD] t 113 7 10 1693 23:18 : $054} to : att wot adet 
and 4 Co. 26, 2727 . Abr. 527- + The Steward cannot make any Grants of Admittarices at « Court 
held off the Manor.” "By Cro. Eliz. 103. H the Lord gtants the Freehold of the Copyhold Lande, che 
Grantee may hold a Court where he to make Admittances aud Grants,” By Cd Copybi 121, Leon. 
289. Rol. Abr. 30. The Steward may make Admittances at a Court holden off the Manor. By Oro. 
Jac. 526. Surrenders to the Steward out of Court, adjudged good ; and by 1 Salk,, x84. a Steward ofa 
Manor with Power to, make a Deputy makes B. his Deputy: B. by Writing under his Hand and Seal 
makes C. his Depaty to take a Surredder of G. C. takes the Surrender out of Court, and well. LA. 
Raym. 658, Comb. 84, 85. 12 Mod. 466. There is as much Reaſon that the Steward ſhould take | 
Surrenders out of the Manor as the Lord ; per Car. (g) As if a Lord being ſeiſed of two or three 
Manors, hath Time,out of Mind, within one of his Mayors, kept Courts for all his ſaid Manors, &c, ; 
Co. Lit. 58. Cro. Car. 367. „ 
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Gro. Jag. Purpoſes, either to take Surrenders or make Admitrances upon voluntary 
FLAY 142. Grants; but if the Retainer be (i) general, the Lord may diſcharge him 
Leon. 227. At Pleaſure. | OM 
(5) Things of | =D ) 20 213-83 lo natriyou. i 5:33 
Neceſſity done by a Steward, though he acts by a counterfeit Authority, or one that is yoidable, are good; | 
as Admittances upon Deſcent or Surrender ; for if in Shew and Appearance he is Steward, it is ſufficient, 
for he acts only as Caſtom's Inſtrument. Co. Copy. 124. But voluntary Grants by ſuch a Steward are 
not good; ſo if a Lord commands his Steward not to grant ſuch Lands by Copy, aud he doth, it is void; 
ſo if in his Grants he diminiſhes the antient Rents and Services. Co. Copyh. 125. Alſo if one, 
who has no Manner of Pretence or Colour for keeping Courts, aſſumes the Steward's Place, whatever he © 
doth will be void, eſpecially if a Precept be not given to the Bailiff of the Manor to give him Warning. 
Co. Copyh. 125, 126. (i) But a general Retainer by Patent is for Life, 4 Co. 30. 2 


** 


e 6 * 14 < 
Co. Copyh., A Steward cannot de Communi Jure make an Under-Steward, unleſs he 
129. have Power by his Patent, or be an Infant, that hath the Office by (r) 
Page 479 * Deſcent, or a Perſon of that . that it will be a Diſgrace to him to 
Noy 2, 29. hold the Courts; as if he be an Earl, &c. | 


(4) The | | 
Grant of a Stewardſhip to an Infant in Reverſion, exercend” per /e vel per ſuſſiciend deputat rum, held 


good. Cro. Car. 5 56. 


* 


Cro, Eliz. A Lord of a Manor makes a Steward ad exequend' per ſe vel ſufficient* 
48. Deputat ſuum, who makes A. his Deputy hac vice to take a Surrender of 
NI Baron and Feme, to the Uſe of the Baron and Feme for their Lives, Re- 
ported. mainder over in Fee, & ulterius ad faciend & exeguend quantum in me eſt; 

it was held, that the Deputation (7) pro bac vice was good, and that, by 
U) A Copy Force of the Words ES ulterius, &c. the Lord was to grant the Copy- 


2 hold to the Baron and Feme for Life, with Remainder over, notwithſtand- 


the Steward ing the Conditional Surrender to the Deputy. | 


of a Man | | 
made a Commiſſion to one to receive a Surrender from him there; and it was held a good Surrender. 
4 Leon. 111. If one cannot come into Court to ſurrender in Perſon, the Lord may appoint a ſpecial 
Steward to go to him and take the Surrender, Leon, 36. | | 


0 ot 


Copyhold. 
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(1) Of FKines payable by Copyholders : And 

Nene 3200 een i 65 71 7 r . 

 z5rmonod nn 3b nies: herein, | 0 


* 


1. Where a Fine ſhall be ſaid to be due, and by whom, 1 
whom payable. =» Ba PE 


Fine may be due by Cuſtom on every Chan 


ge of the Tenant, whether 


| by Act of God or the Party, and on every Change of the Lord, by "9 wo 
Act of God (6) only. \ ! Lune on | * 552. 


Cuſtom to have a Fine on the Change of the Lord of the Manor, by Alienation or Demiſe, it 


If a Copyholder in Fee ſurrenders to the Uſe of one for Life, and Te- Rol. Abr. 


nant for Life dies, he may enter without any new Admittance, or paying 5085 2 
any Fine, for he has his old Eſtate in him. | 1 84 ay 


en 40 1 157. 

If a Copyholder in Fee ſurrenders to the Uſe of one for Life, the Re- Rol. Abr. 
mainder to another for Life, Remainder to another in Fee, by this but fdr 488. 
(c) one Fine is due, for the particular Eſtates and Remainders are but one 6%. 
Eſtate. A ba 4 uin i | Ws. N 

+. Woe v. 


therefore he ſhould not pay a Fine. Mod. 103, 120, 11 Mod. 73, pl. 4. 107. pl. 5. Fitzgib. 287. 
Will. Rep. 63. pl. 13, 66. 2 Ld. Raym. 1024, 1224, | 


1226, 1228. 3 Will. Rep, 63. 2 Vern. 226. 
Stra. 445. 4 Co. 22. b. 3 Keb, 29. Nin m Gs. el bas „bio 


Tenant for Life, and he in Remainder join in a Grant of their Copy- 3 Leon. 9. 
hold, but one Fine is due; for if a Surrender. be made, and after a. Re- | 
covery is had by Plaint, in Nature of a Writ of Entry in the Poſt, for the 
better Aſſurance, c. but one Fine is due. 


Tenant in (d) Dower, or by the Curteſy, of Copy hold Lands where the 


Cuſtom allows of ſuch Eſtates, ſhall pay a Fine. Co. Copyh. 


(4) In Caſe of a Widow's Eſtate, it is ſaid to be reſolved and agreed in Lex Cuſfomar. 1 - That no 
Fine is due ; but 2. of this; for though the Eſtate be adjudged in the Woman, yet that is no 


Extendor, upon his Admittance ſhall pay a Fine. 154» 155» 


If there are two Jointenants of Copyhold Lands, and one dies, the Co. Copyh. 
Survivor ſhall have all without Admittance or paying a Fine. 21% 


* 2, At what Time payable. . Page 480 


No Fine is due, either upon a (a) Deſcent or Surrender, till Addmiaitice, 1 as 
for that is the Cauſe of the Fine; and therefore, if (5) after the Tenant ee 


deny to pay, it is a Forfeiture. | Co. 28. a, 
Hob. 135. 
Co. Copyh. 160. 


(a) And therefore if the Heir waives the Poſſeſſion, and refuſes to be admitted he 
ſhall pay no Fine. Sid. 58. If the Heir, as he may, ſurrenders before Admittance, 2 Whether the 
Lord be obliged to admit the Surrendree before the Heir has paid his Fine, and if he does, what Remedy 
the Lord has afterwards for ſuch Fine. Yide 4 Co. 22. b. 23 b. Leon. 174. (6) If the Fine be uncertain, 
the Tenant is not bound to pay it preſently, becauſe he could not tell what it would be; but he muſt pay 
It in convenient Time, or elſe the Lord may appoint a Day for him to pay it in ; but a Fine certain be 
muſt pay preſently upon Admittance. 4 Co. 28. a. 13 Co. 2. Co Copyh. 160.—But by Cro. Eliz. 
779. Moor 622. When a Fine is certain, the Heir nals to tender it upon his. Prayer to be admitted. 


4 Although 


(% For 'a © 
againſt Law 
for by this Means the Tenant might be oppreſſed by a Multitude of Fines, Co. Lit. 56. b. 4 


os. 8. P. adjudged. (e) Unleſs there be a particular Cuſtom to the contrary ; but becauſe — the 
Death of the particular Tenant the Remainder Man had prayed to be, and was admitted; it was at firſt 
doubted whether he had not waived the Benefit of the Admittance of the particular Tenant, and whether 


N ugt Argument 
ſhe ſhall pay no Fine, for the Eſtate is in the Heir by Deſcent, and yet he ſhall pay a Fine. | 


If there be a Cuſtom for a Copyholder's Lands to be extended, the Co. Copyh. 
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4 Co. 22. Although the Admittance of 1 for Life, is an Admittance of him 
Mod. 120. in Remaindetr to ye Hſtu in Hm; yte 7 C \ 
7 Mod. 73- he is intitled to a Fine from ſuch Rea der Vg. Oral t Ne before 
1. 1 107. the Death of Tenant for Life, for then the Remainder Man becomes his 
Fizgid, 287. Tenant. | 


Will. Rep.63, © on ve 3:3 UDO, ͥ Hed. ant a mal WW. 1 
pl. 1 3. 66. 3 Will. Rep 63. 2 Ld. Raym. 1024, 128% Stra. 466. 


* 
: 


2 | asf i * . 1 an Cen: bs Kt A | 


Co. Lit. 59. Fines (c) uncertain muſt be (d) reaſonable, and (e) their Reaſsiiiblenats 
G 60. 3- ſhall be diſcuſſed (/) by the Juſtices, (g) upon the due Circumſtances of 
ances of un- the Caſe, for (Þ) if the Fine is utiteaſonabley the CopyheOlder is Dt hDοοννẽ 


ſtances of un- : 
certain Fines co PAY it. | 
ſnall not de- | P {ad 1 G7 037 tl 99%, 8 207to ty I & 1 
ſtroy the Cuſtom for Fines certain, Godb. 265. Fer there are ſ{carge any: Gopybolds on the-Rolle-of- 
which it dde# not appear, that ſometimes more, and ſometimes loſs 2 paid; Lat. 35 252. 
Vide 2 Bolſt. 32. 4) What ſhall be adjudged a reaſonable Fine or not, wide 13 Co. 3. A. Rep. 
75 Cro. Caf. 196. Cro. Jac. 671, And where Lords ſhall be reſtrained in Equity from demanding 
arbitrary and unreaſonsble' Fines: 2 Chan. Rep. 134. 2 Vern. 367. Abr. ER. r (6) The 
Lord is not bound to aver or ſhew that the Fine potted is reaſonable; but it is on the Copyholder's 
Part to ſhew the Circumſtances'of the Caſe, to make it appear to the Court to be unreaſonable. ob; 
135. (f) For this % Rol. Abt. 523. 2 Rol. Abr. 578. () Appetriug upon Demurrer, or upon 
Evidence 9 upon Confeſſion or Proof of the yearly Value of the Land. 4 Co. 27. (c. 
27. b. S. P. | 3 


13 Oh. : Two Yeats Value for a Fine for an Adtmittance upon a Surrender, war 
2 Bu 
32 


t. adjudged to be unreaſonable; but in Caſes where Copyholds are only for 
Life, and come into the Lord's: Hands, there the Inteteſt paſſes from the 
Lord, and ſo Arbitrio Domini res æſtimari dobet; but in Cafe of à Surrender 

| he is only an Inſtrument. _. | | 2 
Carth. 12. d- A Cuſtom to pay on Admittance tantam denariorum ſummam, quunsam 
judged be- ferræ vel tenementa valebant tempore talis admiſſionis, & nom amphus, is a 
tween on good and reafonable Cuſtom, although objected, that the Value of Land 
tins and . is uncertain, and it would be in the Power of the Tenant to make the Fine 


ow. 507. of a very lo Value, by riot cultivating the Land. 


pl. 471. | | 
Skin. 247. pl. 2. Comb. 43. 3 Lev. 255. 3 Mod. 132. S. C. Lord Raym. 45, 40g. 2 Vern, 
367, Pre. Ch, 568. 3 Will. Rep. 151, 155. pl. 38. 157. Stra. 654. Forteſe, 41. 2 Sin. 1042, 


1070. 


4 Co. 28. a. Where a Copyholder hath ſeveral Parcels of Land by ſeveral Tenures, 
Hubard and the Lord ought to aſſeſs and demand his Fine ſeverally for both; for the 
8 Fine for one may be reaſonable, and for another unreaſonable; and if ſuch 
Cod. a Copyholder ſurrender to the Uſe of another, and he is admitted tenend 
779. (TE. . | 

Moor 622. per antiqua ſervitia, the Fine muſt be ſeverally aſſeſſed. 


S. C. Reſol- 
ved by the Name of Dalton and Hammond. 


2 Stra. 1042. Fines are to be ſet according to the improved Value. 
2 Stra. 1070. A Fine certain may be alledged as a reaſonable Fine. 


* — — n 8 2 
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* (K) Of the Extingutſhment of the Copyhold: * Paz: 48: 
And herein, | 


1. Whete the whole Copyhold ſhall be extinguiſhed or ſuſpended. 
II a Copyholder in Fee (a) accepts a Leaſe for Years of the (4) ſame 2 Co. 16. b. 


—— —— — _ — — 


9 * 


Land from the Lord, this determines his Copyhold Eſtatee Godb. 11, 


101, Moot 
184. and vide 2 Leon. 72. Lev. 70. Latch. 213. Cro. Jac. 84. 3 Bulſt. 81, Brownl, 32. 4 Co. 
31. (a) So if the Lord leaſes the Copyhold to another, and the Copyholder accepts an Aſſignment 
from the Leſſee, his Copyhold is extinct. 2 Co. 17. Leon. 170. And. 191. Goulſ. 34. Rol. 
Abr. 510. 8. C. (5) But if he takes a Leaſe for Years of the Manor, that is only » Suſpenhog of his 
Copyhold during the Term. Per Cro. Jac. 84. Sav. 70. But per Oro. Elis. 7 Mor 185. it is ex- 
tinguiſhed. But the Leſſee may regrant the Copyhold again to whom he pleaſes. 4 Co. 31. b.— 


I og Copyholder joins with his Lord in « Feoffment of the Manor, bis Copyhold is thereby extinc - 
» 11. 


_ a # 


If a Copyholder accepts to hold of his Lord by Bill under the Lord's mart 199. 
Hand, this determines his Copyhold ; ſo if he accepts an Eſtate for Life Ltch 213+ 
by Parol, if Livery be made ; otherwiſe not, for elſe nothing but an Eſtate 
at Will paſſes, which cannot merge an Eſtate at Will. 

If a Copyholder releaſes to his Lord, this extinguiſhes the Copyhold; fo Fl 
if the Lord ſell the Freehold of the Inheritance of rhe Copyhold to ano- * 
ther, and then the Copy holder (c) releaſes to the Purchaſer, this ex- Log. on. 
tinguiſhes the Copyhold Intereſt. 


Cro. Eliz. 2 ls 

| (ec) For tho 

a Releaſe cannot in its own Nature paſs away a Poſſeſſion, yet it may atnount to a Signification of the 

Tenant's Mind to hold the Land no longer; and the Rule ie, That any Thing amounting to a Determi- 

_ of the Copyholder's Will to hold no longer, extinguiſhes his Copyhold. Fide che Authorities 
pra. | 


If A. is Tenant in Tail of a Copyhold, and it is found, that by the Career 6, 22; 
Cuftom it cannot be barred but by Seizure of the Lord, for Forfeiture, & 23. Tayler 
non aliter nec alio modo, and A. accepts a Feoffment of his Copy hold Lands, and Shaw ade 


the Copyhold is ſuſpended but not deſtroyed, guoad his Iſſue; but if A. 1 ſeiſed 


afterwards levies a Fine of the Land, though the Copy hold Intereſt cannot of Manor in 
paſs, yet it may be barred and extinguiſhed by the Fine. Right'of his 

| IIe, ets 
Lands by Indenture for Vears, this doth not deſtroy the Cuſtom as to the Feme 3 for after the Death of 
her Huſband ſhe may demiſe it by Copy again. Cro. Eliz. 459,——A Copyholder intermarries with the 
Feme Seignoreſs, this is no Extinguiſhment, but only a Sufention, Sav. 66. Co. Copyh. 172.—— 
So if the Cepyholder hath the Manor in Execution, Co, Copyh. 172. | 


If a Copyholder bargains and ſells his Copyhold to the Leſſee for Years me opatly = 
of the Manor, his Copyhold is thereby extinguiſhed, | —- judged. © 


1 Jones 41. 8. C. adjudged ; for that in reſpe of the Lord his Eſtate may be determined b 
ſhews it to be the Will $7 the Tenant to hold no longer by Copy. * "AP" ed by any AR that 


If a Copyhold is in the Hand of a Subject, who after becomes King, the 2 Sid. 82. 
Copyhold is extinct; for it is below the Majeſty of aKing to perform ſuch 4 Co. 24. 
ſervile Services; yet after his Deceaſe the next that hath Right ſhall be ad- O7 Eliz. 
mitted, and the Tenure revived. 25: adjedg- 


f 2 ed, £9 vide 
2 Leon, 208. 4 Co, 26, b. Cro. Eliz. 103. 


The Severance of the Freehold, and Inheritance of the Land held by 


Copy of the Manor, does not (4d) extinguiſh or determine the Copy- Uo Bae 


; ; : | Copyholder 
cannot after alien otherwiſe than by Decree in Chancery; by which it is ſaid, The Intereſt in the Land is 


not bound, but the Perſon only, 4 Co. 25. a, Cro. Eliz. 252. 
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* Page 482 . Lord cannot ouſt him To long, as. ke pays and performs his Cuſtoms and 


Copyhold. 


> ttt ud la. th 8 . —_ 


hold Eſtate; for the Cuſtom hath eſtabliſhed his Eſtate, ſo that the 


Services. 


4 Co. 26. b. If a Lord of a Manor having (a) many antient Copyholds in : Town, 


adjudged. rants the Inheritance of all thoſe Copyholds to another, the Grantee may 
Vide Cro. El. Keep a Court for the cuſtomary Tenants, and accept. Surrenders, and make 


395» 443 Admittances and Grants; for though it is not a Manor in Law for want of 
S. C. By the 

Report of Frecholders, yet as to the Copyhold Tenants, the Grantee , hath ſuch Pl 
which it ap- Manor that he may keep Courts. | | „ 
pears he had „ | 3 
Copyholds in other Places. (a) Diverſity where the Inheritance of many, and whereof one 
Copyhold only is granted. 4 Co. 27. a. ow lk ar no bs Wire 


[4 s '% wad — 1 (203K, ] 


fingle 
* MY | 


2. Where Part only, or what is incident to it, ſhall be extinguiſhed.” 
Sav. 66. If a Copyholder hath had Time out of Mind, Sc. a Way over another's 
Co. Copyh. Copyhold, and he purchaſes the Inheritance of his own Copyhold, yet the 
v7 Way remains, | . 
be. If the King is ſeiſed of a Manor, Parcel of the Duchy, in which by the 
Moor 811. Cuſtom Copyholders may take Fire- wood, &c. growing upon their Copy- 
8. C. adjudg- holds, to be ſpent in their Houſes, and for Fences, &c. and by Leaſe 
— under the Dutchy Seal demiſes the Manor, exceptis omnibus Boſcis, ſubboſcis, 
a * c. arboribus & Maerem', &c. for twenty-one Years, and after grants the Re- 
adjudged, be- Verſion & fremiſe fic exceptꝰ to F. S. and his Heirs, and after the Aſſignee 
cauſe the of the Leſſee makes a voluntary Grant of a Copyhald, for Life, according 
Leaſe being to the Cuſtom of the Manor, this Grantee ſhall have the Eſtovers; for the 
3 Eſtate of the Copyholder is not derived out of the Eſtate of the Lord, for 
* - £ he is but an Inſtrument to make the Grant; but by the Guſtom of the 


ed remained hang. 
Parcel of the Manor it is eſtabliſhed and made firm to the Grantee. | 


Manor ; 0- 4 


therwiſe if the Leaſe had been for Life. 


4 the 1e So if Copyholders for Life, according to the Cuſtom, have uſed to have 
Cas 7 Common in the Waſte of the Lord, or Eſtovers in his Woods, or other 
Moor 812. Profit apprender in any Parcel of the Manor, and the Lord aliens his 
S.C. Waſtes or Woods, Fc. to another in Fee, and after grants a Copyhold 
| Brownl. 211. Meſſuage, &c. for Life, ſuch Grantee ſhall have Common, Eſtovers, Cc, 
* notwithſtanding the Severance ; for the Title of the Copy holder is Para- 
mount, and the Cuſtom unites the Common, which are but as Acceſſories 
or Incidents, ſo long as the Meſſuage, Sc. being the Principal, is main- 
tained by the Cuſtom. | 54 
. Tas If by Cuſtom all the Copyholders for Life have Common in the (5) 
25 3. Waſte of the Lord, and the Lord grants and confirms to one of them and 
Marſpam and his Heirs, all his Copyhold Meſſuage and Land cum Pertinentiis, he ſhall 
Humber ad- not have Common; for by the Cuſtom that was annexed to his cuſtomary 
* N Eſtate, which being deſtroyed by his own Act in making it a Freehold, his 
elv. 189, C : af W n , ; 
190. ommon is deſtroyed alſo, and cannot continue without (c) ſpecial Words. 
Noy 126. | 2 
Bald. 2. Brownl. 220, 2 Brownl. 209. S. C. adjudged. Moor 667. adjudged; though the Lord 
granted the Meſſuage, Cc. and all Common thereto appertaining, for the Common appertained to the 
cuſtomary Eſtate, which is determined. 2 Brownl. 211. cited. Cro. Jac. 253. cited. (5) Other- 
wiſe if they have Common in the Soil of a Stranger. 2 Sid. 84. per Glin. Hob. 190, (ce) Fiz. 
All Commons before uſed. Bulſt. 2. Vid 2 Vern. 250. where it was decreed, That the Copyholdet 
ſhould enjoy the Common before, though it was extinR at Law; and wide Title Common, 


(L) Of 


—_ as OT OY 


\ 


ii ) dal Bas.  NUNSRBE'S © 1 |, 160 = 
) Ok Forfeiture ; And herein, 

1. Of Forfeiture for Non · attendance at Court, and not doing Service. 
. Cy beds, 


it is a (6) Forfeiture of his Copyhold; for unleſs the Copyholders attend _ 
there can be no Court held. engen 10 7 


) __ 


# 4 


* 
- 1 


* 


Ls | | } 4181 4 + SY Et DIE +4 4 Opinions a 

general Warrant within the Pariſh is ſufficient'; but now by the better Opinion, a general Notice is not 
ſufficient, but there muſt be a perſonal Summons to make « Forfeiture, - Mo. 350. 3 Built. 80. Bulſt. 
268. Cro. Eliz. fog. Noy 58. Stile 251. (5) The Forfeiture is a Determination of the Will, and the 
Eſtate is immediately in the Lord, as in his Reverfion, and he may grant it to another Before Seiſure. 
Lev. 26. adjudged. Jones 249. Where there may be Relief in Equity againſt a Forfeiture, Yide 
Abr. Eq. 121. Chan. Ca. 95. Skin, 142, pl. 13. Preced. Chan, 574 to 586, 2 Vern. 537, 664. 


But if a Copyholder is in Debt, and is afraid to be arreſted, or is a Bank- by "Tine 2 
rupt and keeps his Houſe, it is a good (c) Excuſe for his not coming. 


(e) So is 
Weakneſa, or 
a great Office, Co. Copyh. 159. 


Alſo if the Lord comes to the Copyholder, and requires him to do his Rol. Abr. 
(d) Services, and the Copyholder anſwers, If they are due he will do them, fon. AG 
but it ſhall be tried at Law firſt, whether they are due by Law; this is no . f 


: ; . 29. 
Forfeiture, being no wilful Refuſal. Stile 241. 3 Bulle 8e, 
| | 85 268. 4 Co. 
* b. (4) For the Non- performance of Services the Lord may either diſtrain or ſeiſe the Land. 
Noy 1335. 23 9450, 1 


So if the Copy holder ſays, If it be 


a Court he will appear at it, (e) if 
not, he will not; this is no Forfeiture, w_ 


Stile 241. 

(„) But if 

N there were no 
Controverſies about the Court, but that is only uſed as a Shift, then it ſeems a Forfeiture ; and wide 
1 Leon. 104. That continual Default at Court amounts to a wilful Refuſal. 


If the Jury or Homage refuſe to preſent the Articles ac 


cording to their p i 
Oath, this is a Forfeiture of the Copyholds. 8 1 


Rol. Abr . 
o. Where 


it is neceſſary that the Cauſe of Forfeiture ſhould be found by the Homage, Tide 3 Leon, Tok Godb. 
47. Palm. 417. Latch 227. 2 Vent. 38, 


2. Of Forfeiture for Non-payment of Rent. 


If a Copyholder be to pay a certain Rent yearly by his Copy to his Lord, Rol. Abr. 
and the Lord comes upon the Land and demands his Rent at the Day, and 506. 


: x , Non- 

the Copyholder being preſent (f) refuſes to pay it, this a Forfeiture. L at 
| - HERT P59 5 the Day is no 
Forfeiture without a Refuſal to pay, Moor 622. Lit. Rep. 268. 


g And Note, That for Non- 
payment of Rent, Fines, c. where a Value may be ſet on them, and a Compenſation made the Lord 


for any Laches in Point of Time, c. Equity will relieve, Yide Prec. Chan. 568, 569. 


My Lord Coke ſays, That (g) if the Lord demand his Rent of the Co. Copyb. 
Copyholder, and he ſays, that he wants Money, and intreats the Lord 153. 


(g) But this 
| $085 ; | | Caſe does not 
ſeem to be Law, it is contradicted by a ſolemn Reſolution ; for his defi 


* gnin to pay, ſignifies the Conti- 
Lg his Will, and cannot any way amount to a wilful Refuſal. Rol. Abr. 506. Moor 624, 


. Cro, Eliz. 505. But if he appoints him to pay it at a Day after, at a certain Place within 
anor, and he negleas, this is a Forfeiture, Latch 122, cited, N, Dyer 211. in argine. 
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Page 483 
being (a) duly ſummoned, refuſes to appear in Court, * 4 5 


BY 
F< (a) By ſome 
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to forbear till he be provided, that this is a Forfeiture, and that (b) if 


* Page 484 the Lord makes a continual Demand upon che Land, and the Copy hold 
484 *t a con older 
805 is not there, this is a Forfeiture; but if he demand once; and a, Bedy is 
(5)This like- there, this is no Forfeiture. W . 8 
wiſe foems | 27 140 War on Dres 7 1 ! # af 
not to be Law, being only a Denial at Law, whioh cannot amount to a wilful Refuſgl ; for which 
vide Hob. 135-+ Ney 58. Latch 145. 122. Rol. Abr. 506. Oro. Elia. 350, 505. a > | 17 


x 


dance before her, if ſhe hked his Dancing ſhe ſhould pay him; this Denial 
was adjudged no Forfeiture, not being wilful. | 


3. Forfeiture in the Copyholder's taking upon him to diſpoſe of the 
Copyhold, and make Leaſes. 


Go, Lit. 59 If a Copyholder takes upon him ro convey his Copyhold Eſtate to a 
%g Stranger, it is a Determination of his Will, and conſequently a Forfeiture; 
Co. Copyh. for thereby he would introduce a Tenant on his Lord without his Admit- 
163, tance, and alſo deſtroy the Evidence of its being Copyhold. 
But if a Man makes a (4) Charter of Feoffment of his Copyhold Etats, 
71 or a Leaſe for Life, but makes (4) no Livery, it is no Forfeiture, becauſe 
2 and nothing paſſes till then. 


ſells his Copy- | 
hold, it is {aid to be a Forfeiture, though the Deed be not inrolled ; for this would determine an Eſtate 
at Will, Rol. Abr, 507. (5) That if he makes a Letter of Attorney to give Livery, it is a Forfeiture. 
Rol. Abr. 507. 


Ga: Cart My Lord Coke ſays, That if Tenant for Life of a Copyhold ſuffer a Re- 
163, 25 by covery by Plaint in the Lord's Court, as a Copyholder of Inheritance, this 
Lex Cuſtom. is a Forfeiture. 

206. it was 


etherwiſe adjudged in the Caſe of Bird and Kirk, and Mod. 199, 200. 2 Mod. 32. adjudged no Forſei- 
ture; for the Lord is Party to it, and can take no Advantage of it. | 


\ 
« 


Moor 184. If a Copyholder makes a Leaſe for Years not warranted by the Cuſtom, 
_ * and without the Lord's Licence, this is a Forfeiture, but yet it is no Diſ- 
P'+5- 157. ſeiſin; for ſuch a Leaſe is good againſt every Body but the Lord. 

Oro. El. 498. Alſo a Leaſe for Years by Parol to commence in futuro, is a For- 


Rol. Abr. feiture, becauſe of the unlawful Contract made to the Lord's Diſhe- 
— 292. rilon. 

Het. 122. | | 

Bulſt. 189. A Leaſe, that will amount to a Forfeiture, ought to have a certain 


Beginning and certain End, or elſe the Leaſe is void, and carries but an 
Eſtate at Will at moſt, which is no Forfeiture, 
2 If a Copyholder for Life makes a Leaſe for a Year, and then makes 
3 508, another Leaſe to the ſame Perſon for another Year, to commence one Day 
19. after the firſt Year, and then ſurrenders his Copyhold to the Lord ; this 
Bulſt. 189, ſecond Leaſe not being warranted by the Cuſtom is a Forfeiture, for the 


Jo 5.60 * Land is charged with a double Intereſt, the one in præſenti, and the other 
Cro. Jac. 1 futuro. 
301, 308. 


Cro. Jac. But if A. makes a Leaſe of his Copyhold to one for a Year, and then 
311. By the (c) covenants that the Leſſee ſhall enjoy it de Anno in Annum, this is no 


better Opi- : ; 
1 Forfeiture, being only a Covenant and not a Leaſe. 


Book ; but the judgment was given principally on another Point. (c) For though theſe Words 
by Conſtruction may make a Leaſe where the Lands may be let; as in Cro. Car. 207, Cro. Jac. 92. 
yet it would be an injurious Conſtruttion to make Words, which only import a Covenant, a Leaſe, and 
ſe a Forfeiture. 2 Keb. 267. And this ſeems to be Law, though it has only the Authority of Keb. 


4 4. Of 


8 


Copyhold, 


E 


4. Of Forfeiture in committing Waſte; and herein of the Lord's and Te- Page 48; 
nant's Intereſt in the Trees. 


If a Copyholder (a) erects a new ( Houſe upon the Land without Li- Rol. Abr. 
cence, it is no Forfeiture ; becauſe it is for the Melioration of the State of 527* 


the Lands; but then this Houſe muſt be ſubject to all the Cuſtoms of Co- I. Re. 266. 


pyhold Land, and therefore if he pulls it down again it is a Forfeiture. 4 Leon. 241. 
(a) That 
turning plowed Lands to hop Ground or a Piſcary, is a Forfeiture, Cro. Eliz. 5, 492. Whether a 
Copyholder in Fee may dig for Mines. Sid. 152. 2. & wide Winch L. Jide Title Vat. (6) Secus 
if he eres a Mill. Latch. 123. N. Dyer 211. Bulſt. 50, 51. adjudged. 


Waſte (c) voluntary or permiſſive, is a Forfeiture of Copyhold Lands, Co. Lir.64.a. 

unleſs there be a Cuſtom to cut Trees, &c. (c) Voluntary 
Waſte is a 

Forfeiture by the Common Law, but negligent Waſte is not, without a Cuſtom, Noy 51.— By Owen 
18. it is adjudged, That permiſſive Waſte, without any Special Cuſtom, is a Forfeiture. —But this muſt 
be underſtood of Waſte in letting the Houſe decay, c. for if a Stranger, or the Copyholder's Leſſee 
commit Waſte in cutting down Trees, it is no Forfeiture, for every Forfeiture ought to be the wilful 
Act of the Copy holder, ſo as it may amount to a Determination of his Will. 4 Co. 25. a. Lit. Rep. 
267, 268. Rol. Abr. 508. But Moor 49. Dalſ. 49. cent. 


By the Common Law, every Copyholder may take Houſe-bote, Hedge- 13 Co. 68. 
bote, Fire- bote, and Plough-bote on the Copy hold Lands, though this = Abr. 
Power may be reſtrained by Cuſtom, as that a Copyholder ſhall not take Sad. 172. 
it, unleſs by the Aſſignment of the Lord, or his Bailiff. 2Brownl. 329. 


| But Cro, 
Eliz. 5 cont”, but ſaid, that a Cuſtom to take is good; but wide 2 Salk. 638. pl. 6. Ly Raym. 551, 


Com. Rep. 71. pl. 44. 11 Mod. 18. pl. 5. 12 Mod. 379. The Caſe in Croke denied to be Law. 


The Lord of the Manor may cut down the Timber Trees growing upon 13 Co. 68. 
the Copyhold Lands, provided he leave (d) ſufficient for House- bote, Sc. Leon. 252. 
alſo by Cuſtom, where a Copyholder of (e) Inheritance may take the = _ 1 — 
Shrowds of Trees, by Cuſtom he may cut them down; for otherwiſe the z we 


k cutting Trees. 

Timber may ſtand and rot, and no Body be the better for it. (d) A | ny 
: holder for 

Life alledged that his Houſe was in Decay, and that there was not ſufficient, Cc. and on Demurter it was 


adjudged in B. R that the Copyholder had an Intereſt in Trees, that the Fruit, Acorns, Cc. belonged to 
him; and Judgment accordingly ; but reverſed in the Houſe of Lords; for as the Tenant could no: cor 
down the Timber, if the Lord ould not, it muſt rot. 2 Salk. 638. pl. 6. And wide 8 Co 64. 'Thzr 
if a Copy holder be intitled to Shrowds of the Trees by Cuſtom, if the Lord takes the Body, an Action on 
the Caſe les againſt him. (e) But a Cuſtom that every Copyhold Tenant may cut down Trees at :icir 
Will and Pleaſure, is unreaſonable. Jide Winch, Cro. Jac. 30, Cro. Car. 220. Bulſt. 50. No; 2. 
Rol. Abr. 560, 650. | ; 


Where a Copyholder may take Trees for Reparation, the Loppings and 3 Bald. 281. 
Top belong to him, and though he cannot repair with them, he may ſell Style 233. 
to help to defray the Charges. Moor 94. 


If a Copyholder cut down Trees for Repairs, and employs ſome, and 


keeps the Reſt ready to be employed in Reparations, this is no Forfeiture ; — 28 
for he could not, perhaps, preciſely know what would do. Ero, Elin 


| | | 499- 
Moor 508. S. C. adjudged, though employed five Years after cut down, and after an Go for a 
Forfeiture. | 


But if a Copyholder cuts Trees to repair his Houſe, and after does not 2 Rel. Abr. 


employ them accordingly, but ſuffers them, after the Cutting, to be rotten 83. 


2 a M . 
and periſh, this is a Forfeiture, 8. P. jor cur. 
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Copyhold. 


* Page 486 * 6. Forfeiture by Incloſure. 
Lit. Rep. Inclofing Copyhold Lands one from another, and alſo defacing Land- 
— 3 Marks, are Fotfeitures; for by theſe Means the Evidence of their being 
rect: 3/* Copyhold will be deſtroyed. | 
PPE But if A. is ſeiſed in Fee of fifteen Acres, by Copy of Court- Roll, and 
adjudged, there is a Cuſtom within the Manor, that the Lord hath had a Fold-courſe 
Hel. 5. S. C. within the Manor for 300 Es, in the Field in which the fifteen Acres lie, 
43 49 = * from Michaelmas to Lady-Day, and that no Copyholder might incloſe 
= S.. without the Licence of the Lord; and that if any incloſed without Licence, 
adjudged; then a reaſonable Fine ſhould be aſſeſſed by the Lord, or his Steward, if 
becauſe by the Lord would accept thereof; and if not, that then the Copyholder ſo 
the Cuſtom jncloſing ſhould be puniſhed at every Court till he opened the Incloſure 
= _ and B. incloſes the — Acres, with an Hedge and Fence of Quickſet 
be amerce three Feet deep and fix Feet broad, and leaves four Spaces of nine Feet 
till, e. ſo broad in the ſaid fifteen Acres; this is no Forfeiture, becauſe a Prejudice 
that the Lord only to the Lord's Fold-courſe; and that which makes a Forfeiture ought 
had another to be ſo to the Copyhold Tenement, and this is no Incloſure, becauſe all 


3 is not incloſed; and Forfeitures, which are odious in Law, ſhall be taken 
reſolved, that ſtrictly. | 
netwithſtand- 


ing the Gaps, this was an Incloſure againſt the Cuſtom. 


6. Forfeiture for Treaſon and Felony. 


Co. Copyh. Tf a Copyholder commits Treaſon or (a) Felony, it is a Forfeiture of his 
150, 164. Copyhold to the Lord, without any particular Cuſtom; otherwiſe a Co y- 
Leon, i, bolder becoming a Traitor or Felon, would have no Puniſhment in his Poſ- 


| (a) If con- terity. 


victed of | 
Manflaughter, and allowed his Clergy, does not forfeit. Lev. 263. 2 Keb. 451. Nor for Outlawry, 
unleſs it be for a Capital Crime. Lit. Rep. 234. Hetl. 127. and wide Leon. 99. 


(4) 1 Lev.. By an Attainder of Treaſon or Felony, of common Right the Copyhold 
203. is forfeited, (5) but not by a Conviction only; but (c) by Cuſtom it may 


et 5 be forfeited for Treaſon or Felony, even without a Conviction. 


2 Brownl. 
217 to 220. Godb. 267. 2 Vent. 38. 2 Jones 189. 5 Co. 117, Lev. 34. 


1 If a Copyhold is granted to A. for Life, and after, according to the Cuſ- 
So tom, the Reverſion is granted to B. for Life immediate poſt mortem, foriſ- 
Deni/on, ad- fafluram five aliam determinationem flat” predi A. and A. is attainted of 
judged upon Felony, by this his Eſtate is determined; for being in the Eye of the Law 
2 of oh but an Eſtate at Will, his Will is determined by the Attainder, for by the 
* — Ti Attainder he cannot hold an Eſtate, and B. may take Advantage thereof 
ment affirmed without any Entry made by the Lord. 

accordingly. | | | 

Skin. 8, 9. $. C. adjornatur. 


* 


7. In what Caſes a Forfeiture of Part, ſhall be a Forfeiture of the whole. 


4 Co. 27.4 Where a Copyhold is held by one Tenure, it is ſaid, that a Forfeiture 
of any Part, is a Forfeiture of the whole, for there is a Condition in Law 
annexed to the whole Eſtate. 


T here 


* Therefore if ſuch a Copy holder commits Waſte in cutting down a ſingle Page 487 
Tree, this is a (a) Forfeiture of his whole Copyhold ; for by the cutting 
of the Tree which is to be employed in repairing the Houſes, &c. the Rol. Abr. 
whole Copyhold is impaired, 509. . 
a) But . 
For though committing Waſte in Part of the Houſe may be a Forfeiture of the whole Houſe, — it ſeem: 


unreaſouable, that committing Waſte in one Acre, ſhould be a Forfeiture of the Whole ; but wide 
Title afle. 


Alſo it is ſaid, That if a Copyholder makes a Feoffment of an Acre of , Co. 2. U. 
Land, Parcel of his Tenement, that this is a Forfeiture of the Whole, but ide 


1 Rol. Abr. 
30g. cot, and that if a Copyholder by Licence lets for Years, and the Leſſee makes à Feoffment, he 
only forfeits his Leaſe. Hob. 177. 


But if a Copyholder hold three ſeveral Acres by three ſeveral Copies, and 4 Co. 27. Ta- 
commits Waſte in one Acre, he ſhall forfeit that Acre only; for though ax 
they are all in one Hand, yet every Acre is ſeverally held, and to every Acre. 
there is a ſeveral Condition in Law tacitly annexed. 

So if ſuch Copyholder, that holds three Acres, by three ſeveral Copies, 4 Co. 28. 
ſurrenders to the Uſe of A. and his Heirs, and the Lord admits A. tenend* 
per antiqua ſervitia inde prius debita & de Jure conſueta, and after A. com- 
mits Waſte in one Acre, he ſhall forfeit that Acre only, for the Tenend 
continues the ſeveral Tenures, though the Parcels are now all put in one 
Copy. 

So if ſeveral Copyholds eſcheat to the Lord, and he grants them again . 28. b. 


tenend per antiqua ſervitia to one, and he commits a Forfeiture in Part, * Curiam. 
this extends not to the Whole. 3 Leon. 109. 


S. C. and 


S. P. per Cur, Cro. Eliz. 363. S. C. and 8. P. adju there being to each Parcel a ſeveral Habendum 
and Reddendum. 58 * a — 


8. Who ſhall be affected by a Forfeiture, or take Advantage thereof. 


If there be a Tenant for Life, the Remainder in Fee of a Copyhold, and 11. Abr. 
the Tenant for Life commits a Forfeiture, (+) this ſhall not bind the Re- . 


. O09. 
mainder. Erd. Blix, 

1 ; 598, 880. 
Noy 42. vide Moor 49. and Dalſ. 49. cont”. (3) But by the ſpecial Cuſtom it may bind the Re- 


mainder, 9 Co. 107. 


But though this ſhall not affect the Remainder Man, yet if there be a 9 Co. 107. 
Copyholder for Life, the Remainder to another for Life, or in Fee, and " Abe. 
the firſt Cepyholder commits a Forfeiture, he in Remainder ſhall not (c) “““ 
enter, but the Lord ſhall hold it during the Life of the firſt Copyholder, . 
for Copyhold Eſtates are not like thoſe at Common Law, where in ſuch (% But o 


Caſe, the Eſtate for Life being ended, he in Remainder might enter imme- 88 
diately. for Life, and 


the Lord 
makes a Leaſe to commence after the End, Forfeiture, or Determination of the Eſtate for Life, the 


Copyholder commits a Forfeiture, the Lord will not enter, the E ſſee may. 2 Leon. 73. 9 Co. 107. 


If a Surrender be made to the Uſe of A. for Life, the Remainder to B. Cre. Eliz. 
in Fee, and A. ſuffers three Proclamations to paſs, and makes no Claim, 879. 
pu ſhall not B. forfeit his Remainder, for the Cuſtom ſhall be taken ſtrict- 


If a Copyholder leaſes for Years by Licence of the Lord, and after the Rol. Abr, 


Leſſee makes a Feoffment, this ſhall forfeit (4) only his Eftate, and not 599- Lide 

the Eſtate of the Copyholder. 3 
Palm. 384. 

2 Rol. Rep. 372. (4) If a Copyholder makes a Leaſe for a Year, and another Leaſe in Reverſion not 


warranted by any Cuſtom, though this ſecondLeaſe be a Forfeiture, yet the firſt Leaſe is good, Rol. 
Abr. 508. Cro, Car. 234. If 


— ——— — . = 


Copyhold. 


Page 488 ®Ifa Copyholder Tenant in Tail commits a Forfeiture, his Iſſue is bound 


Co. Copyh. by it. 
135. Jia | 
S id. 314. 2 Sand, 422. 


N > 
. . — _ 
— D ˙²ꝛůmᷣi’DD ĩͤ wm df eee — 
N — — : 4 
s 


Rol. Abr. Leſſee for Years ſhall take Advantage of a Forfeiture committed by a 
50g. Copy holder of the Manor, for he is Dominus pro tempore. 


| Brownl. 132. Tf there be a Lord of a Manor, in which there are Copyholders Tenants 
Cro. El. of the Manor, and the Lord grants to a Stranger the Freehold of a Copy- 


a __— b i * — 
— — —— —— 2. — — — — —— — —— V—ͤ— _ 
2 2 y . 
* L — 4 F 4 


Abe _ hold in Fee; though by this the Tenement is divided from the Manor, 
| (a) $0 if the and not demiſable by Copy again, yet the (a) Grantee of the Freehold 
| — ſhall take Advantage of a (5 Forfeiture committed (c) after by the Copy- 


makes a holder, for he ought to pay his Rent to the Grantee. 

Leaſe for 

Years of the Freehold, the Leſſee ſhall take Advantage of a Forfeiture committed after. Rol. Abr. 510, 
; Cro. Eliz. 499. Moor 393. Owen 63. After the Leaſe made, and before the Commencement of 
; it. Moor 393. (5) Such Forfeitures as 'accrue by Reaſon of the Cuſtom, are diſcharged, but not 
N Forfeitures at Common Law; as Waſte, Cc. Moor 393. Owen 63. 4 Co. 24. b. 25. a. (c) But 
not of a Forfeiture committed before the Grant ; for the Grant of the Freehold made by the Lord before 
Entry, implies an Aſſent that the Copyholder ſhall continue his Eſtate, and ſo is in Nature of a Con- 
firmation, Owen 63. O wide Latch, 227. Palm. 416.— The Copyholder commits Treaſon, and the 
Lord aliens the Manor; and after the Copyholder is attainted by Act of Parliament, whether the Ali. 
ence ſhall take Advantage of 1he Forfeiture, 2 Vent. 38, 39. dubitatur, + 


— 


1111 ——— 


5 


+ Why not as the Lord aliened all his Right, c. eſpecially as it muſt be taken for granted, the Copy- 
hold was actually diveſted out of the Copyholder, 


If a Copyholder commits a Forfeiture, and the Lord of the Manor dies 


e 


22 — before Entry or Seiſure for the Forfeiture, he in Reverſion or Remainder 
KEE ſhall not take Advantage of the Forfeiture committed before his Time. 
Mod. 209. OY 


S. P. reſolved fer Cur?. The ſucceeding Lord ſhall not take Advantage of Waſte done in the Time of the 
preceding Lord; but if there be Lord and two Coparceners Copyholders, and one makes a Feoffment in 
Fee of her Part, and then the Lord makes a Leaſe of the Manor; though the Leſſee can take no Ad- 
vantage of the Forſeiture, yet the Heir of the Leſſor may, Palm. 446. Latch 227. adjudged, 9, The 
Diverſity teen a Feotiment and other Forfeitures ; and Q. If the Leſſor outlives the Leaſe, whether 
he may take Advantage of the Forfeiture 7. \ 
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t As to the laſt 2. See the Note above. 


Salk. 186. If a Copyhold Manor deſcends on two Coparceners, and a Copyholder 
1 J. 8 pl. 5. Fa- commits Waſte, and makes a Leaſe, which are agreed to be Forfeitures, 
13 court and and after one of the Siſters dies, the ſurviving Coparcener ſhall not take 

4 ah . 1 Advantage of the Forfeiture; for the Election to take Advantage of the 
=—D of. ]. Forfeiture muſt be made by them both, which cannot be after the Death 
Neil and of one of them. 


Blenco, cont” 
Povel; who held alſo, That where there are two Coparceners, and one will take Advantage of a For- 


feiture, and the other not, there muſt be an Apportionment. ide Title Coparceners. 


9. What Perſons ſhall be excuſed from a Forfeiture. 


Cro. Eliz. There were ſeveral Caſes, in which Feme Coverts and Infant Copyhold- 

499. ers, Oc. were obliged, on Pain of forfeiting their Copyholds, to obſerve the 

_ Cuſtoms of the Manor. = 

Kol. Abf. 59. As if the Huſband denied to pay Rent, or do Suit, this was held a For- 
feiture for ever; for the Lord muſt have his Services, | 

4 So 
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W. if the Huſband commits 44 pee” and Sha yay _ bind the Rol. Abr. 


Rol. R (a) Sew _ 4 3 ad! e 8 e — 
2 Ro 372. a e an ing to confirm it after his 
Death. ep. 7. PT quis aha 155 » 373. 345. Rol. Abr. 5eg. Cro, 


Eliz. 149+ - 


Allo in Copyhold Maii6rs, where the Cuftoln is; uit fol, Hell 


. 5.11. J. 


come in and be admitted. and if he doth not, Proclamatibd mall Beta 5 ge oY 4 
for him to come in, and ſo on in the two next Courts, dherwiſe that 1e. . 

Lord ſhould ſeiſe as forfeited; it was held, That 4 Fetve Covert as Gol a. lem 
and by ſome Opinions, the Lord, after Tuch Proclamätiohs, tight fete wfle487; N 


the Copyhold of an Infant Heir till he came in and was Amirted. and e 
might receive the meſne Profits without being anſwerable for them. Leon. 


38 32, 
32. Carth. 41 <4 *Comb. 118, 


* 


* But now by 9 Geo. 1. cap. 29. it is —_— 10 That no i or Femd * Page = 43g 
* Covert ſhall forfeit any Copyhold Meſſuages, &c. for their Neglect or „N 
« Refuſal to come to any Court or Courts, to be kept for any 
« whereof ſuch Meſſuages, e. are Parcel, and to be Kang Fool mand wy 4b 
« nor for the Omiſſion or Denial to pay any Fine or Fines impoſed or 28 0 wil *” 
« upon their or any of their Admittances to any ſuch Copyhold Meſ- 


«© ſuages, &c.” But vide the Statute, and the Remedies therein e. 3 
for the Lord for * F 2 | 0 the 
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10. Where the Forfeiture ſhall be laid to be diſpenſe with 


If the Tenant appears not in Court after perſonal Warning, and the Lord . * #Y 
(5) amerces him, (c) this is a Diſpenſing with the Forfeiture. 1 0 Although 


is not 6 
treated or levied. Leon. 104. (r) Acceptance of Rent after 3 Ii ede is a Diſpokſaton;, 0 ſp 
is the Accepting of any Services. Keb, 15,——If | the Lord does not enter before. the Tenant'+ 


the Forfeiture is purged; alſo it hath been adjud ed, that employing Trees i in Repairs e Nein Aft 
they were cut down, was a Purgation of the Fo eiture. 2 Sid. 8. 


\ 


But if a Copyholder makes a Leaſe for 1 and after dab to * ITY . 
Uſe of the Lord, and he (d) not having Notice of the Leaſe wry cis the Jonds —4 
Surrender; this is no Diſpenſing with the Forfeiture. x e "1 


Rol. br. 
510. S. C. ( But the Lord mall be preſumed to * Nodes of ths bann ef Sole ef Cir Non- 
payment of Rent, Wc, 2 Vent. 38. A dmc d2-; 


If he that is Dominus pro tempore of the Manor, admits one to a Copy- Lev. 326 
hold, he thereby diſpenſes with all precedent Forfeitures, mot only as; to 2% ped. 
himſelf, but alſo as to him in Reverſion, :(z)>for LED gew Grant and Ad- E * 
mittance amounts to an Entry for the Forfeiture and ja Y new Graph. ed Judg- 


c Kate 15 5 
11. 8 25421915") or I 
t= 10 


Cro. Jac; 101, ( ) If a Copyholder « commits A Fo 
him ; this is „ Di ele for now he 1 us it W 
ted no Forfeiture, Moor 39 . Latch 727. 0 


But * Lord by Weng or pit, * 2 wel Admittance pad Piirge Len Lev, 12 
the Forfeiture as to the rightful Lord. (019% 2U 
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(M) Copyholds, where and how to be ſued fo; 
gaand recovered. ke N e 
Co. Lit. 60. a. IN all Real Actions, or that concern the Realty, a Copyholder "ORE. . 
* 21. b. (f) implead or be impleaded any where but in the Lord's Court, for 
2 there being a Court for that Purpoſe, and the Lord Judge thereof, it is his 
LEM their Duty and Intereſt to determine the Controverſies of his Tenants, and there. 
Plaint in the fore not cognizable at Common Law, 


Lord's Court, 
and make Proteſtation to follow it in Nature of one of the King's Writs, as Formedon, Aſiſe, &, Co. 


Lit. 60. 42. Co. Copyh. 142, 143. 


Co. Copyb. But Actions (g) merely Perſonal, the Copyholder may ſue at Condit 
Law. of re 5 


143» 

If Leſſce } 

2 Years of a Copyholder cuts down the Trees, the Copyholder ſhall ſue in the Lord's Court to puniſh 
this Offence, Co. Copyh. 143. Where a Copyholder may have Caſe againſt the Lord or a Stranger, for 
an Injury done the Common belonging to his Copyhold, vide Rol. Abr. 106, 2 Leon, 201, 202. 


2 Brownl. 146. 


® Page 490 The Lord of the Manor (b) may plead or be impleaded, and avow 

Eli for the Rent or Services of his Copy holder in any Court of Weſtminfer, for 

— * he hath an Eſtate at Common Law in the Rent, and it is due to him, on 
ol. Abr. the ſame Grounds in Law as the Rent of Freehold Lands. | 


(by For otherwiſe he would be Judge and Party. Salk. 186. pl. 5. 


Co.Lit.60.a. If upon a Plaint in the Lord's Court an erroneous Judgment be given, no 
4 Co. 21. b. Writ of falſe Judgment lies, in reſpect of the Baſeneſs of the Eſtate, being 
4-4 7 , in the Eye of the Law but an Eſtate at Will, (i) but he ſhall have a Peti- 
6 Or ſoch tion to (k) the Lord in Nature of a Writ of falſe Judgment, and therein 


Judgment aſſign Errors, and have Remedy according to Law. 


may be re- | | 
— * by a Bill in Chancery. Lane 98. Rol. Abr. 373. But a Bill exhibited in Chancery to com- 
el the Lord to receive a Petition for ewateg common Recovery was diſmiſſed. Vern. 367, And 
the Diſmiſſion affirmed in the Houſe of Lords; common Recoveries not being Adverſary Suits, but 
common Aſſurances, Equity ought rather to ſupply Defects, than afſfift in annulling them. Show. P. C. 
675. (i) Where the King is Lord, the Tenant may be relieved by Bill or Petition to the King ia the 


Exchequer-Chamber. Rol. Abr. 539. Lane g8. 


Leon. 2. If a Copyholder ſurrenders to the Uſe of B. upon Truſt, that he ſhall 
hold the Land until he hath levied certain Money, and that after he ſhall 
ſurrender to the Uſe of C. the Money is levied, and B. is required to make 
a Surrender to the Uſe of C. and refuſes, and C. exhibits his Bill to the Lord 
of the Manor againſt B. if B. refuſes, the Lord may ſeize, and admit C. 

(1) And may to the Copyhold ; for in ſuch Caſes he is (I) Chancellor in his own Court. 


do Right ac- | 

3 to Conſcience. Owen 63. Dalſ. 70. Rol. Abr. 539. 4 Co. zo. b. — Soif a Surrender be 

made to the Uſe of another, without expreſſing what Eſtate he ſhall have, a Cuſtom, that the Lord may 
antit in Fee to him for whoſe Uſe the Surrender was made, is good ; for he is Chancellor in his own 

— and therefore reaſonable that he ſhould determine a Thing left thus uncertain, Cro, Eliz, 392. 


4 Co. 26. A (m) Leſſee of a Copyholder for a Year ſhall maintain an Ejectment, 
(1) If the Lord for the Common Law warrants his Term, and therefore gives him Remedy 


3 in 


Copyphold. 


in caſe he be ouſted; ſo may Leſſee by (v) Licence; alſo where by commits the 
Cuſtom a Copyholder may make a Leaſe, ſuch Leſſee may maintain an de Bod, 2d 
Ejectment. 8 N rr 


ö Iafant accor- 
ding to Cuſtom, till, Oe. and the Committee is ejected, he may have an Zjefione Cuftodia. Leon. 


28. Cro, Elia. 224. 4 by the Licence, the Lord gives up his Power of judging or determin- 
g about the Leaſe: But E, ther a Leaſe without Licence, and not warranted by the Cuſtom, he- 


— ——— 


againſt all Perſons except the Lord, the Leſſee may maintain an Ejectment; and wide Cro. Eliz. 
ate, 676. Moor 569. pl. 776. Owen 18. Stile 380. Hetl. 127. By which it ſeems he may ; but 
Cro. Eliz. 395, 469. Moor 50. Brownl. 40. c. * 


— — 


„ But we conceive the former Caſes to be Law, i- that ſuch Leſſee may maintain Ejeftment ; che 
Leaſe, as we apprehend, not being ig/o faFo void, but voidable only, and that by the Lord, who per- 
haps may never avoid it, 


If the Wife of a Copyholder in Fee, by ſpecial Cuſtom, recovers Dower '4 Co. zo. b. 
by Plaint in the Court of the Manor, and 507. Damages, an Action of . 
Debt will not lie at Common Law for the Damages. Jadges againſt 

ne; and 
another Day it was held by three Judges, that the Action Jay, becauſe the Court Baron cd 
ce 


Execution for ſo great Damages, though were well ſſed there, Cro, El. 426. S. C. adjorna- 
— — 28 1 - 


„Cdzoners. 


ORONE Rs are ſo called, (a) becauſe they deal principally with | 
Pleas of the Crown, and are very (5) antient Officers 1 5 ws wm | 
mon Law; who, in former Days, were the principal (4) Con- 2 Inſt. 31. 


ſervators of the Peace within their Counties : There till ought to (5) 2 Inſt, 3. 
be a certain Number of them in every County, in ſome more, in others 8.P. C. 48.— 
leſs, according as the Uſage hath been. 


(e) By the 
| | Co 

Law, the Chief Juſtice of the King's Bench is the Sovereign Coroner of England, 4 Co. 5 3 Sid. 
101. —And the Judges of this Court are Sovereign Coroners. 4 Inft. 73, ( 


may now bind any Perſon to the Peace who makes an Affray in his Preſence, e. P. C. 33. 
F. N. B. 397. = Inſt. 175. 4 Iaſt. 271. | N 2 C. 33 


(A) Of the Nualifications, and Banner of chuſing and 
appointing a Cozoner. 491. ES 

(B) In what Places he hath Jurfſdi#fon. 492. 

(C) Df his Authozity and Duty in taking Jnquiſitions. 493. 

D) Ot traverſing and quaſhing ſuch Jnquſſitions. 495. 

E) Ot bis Power as to Bills of Appeal, Appeals of Ap- 
pꝛovers, and the Adjuratſon of a Felon, 496. 


(F) Where 


4) And the Coroner 
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\ Thibtitrs. | 
(r) Were the Ack ot on? Cojbiier ſhirt ve as tail üs f 
done by them all. 497. h 


(0) Ot the Fees that he may lawfully take... 497. 
(H) Of viſrharging. him, aim fo; what Bioviheenoſs 


puniſhed. 4898. 


e * - » © — . : N 
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(a) Of the Nuatificativns, and Manner bt 
chuſing and appointing a Coz6ner, 


Cr 


(a) In antient YI Y em. 1. made 3 Ed. 1. cap. 10. it is enacted, That through alt 
Time none <«« Shires ſufficient Men ſhall be choſen to be Coroners, of the Hoſt 
your this cc loyal and wiſe (4) Knights, which know, will, and may beſt attend upon 

Bees wers © ſuch Offices, and which lawfully ſhall attach ahd preſeht Pleas of the 


choſen. - 
2 Inſt. 32, Crown.“ 


4. . 


176. The 

— of Merton, made before this Act, ſuppoſes them to have been Knights. 23 AM. pl. 7.— And 
in the Writ De Coronatore exonerando, his not being a Knight is mentioned as a ſaficient Cauſe for the 
Diſcharge of a Coroner. Regiſter 177. F. N. B. 164. 4 Inſt. 271. But as the chief Intent of this 
Statute was to prevent the chuſing of Perſons of mean Ability, it ſeems the Deſign of it is ſufficiently an- 
ſwered, by chuſing Men of Subſtance and Credit; and as the conſtant Uſage for ſeveral Ages paſt. has 
been accordingly, it ſeems to be no Objection at this Day, that the Perſon choſen is not a Knight, 


2 Leon. 160. 2 Hawk. P. C. 42, 43, 


By the 14 E. 3. flat. 1. cap. 8. it is enacted, . That no Coroner be 
& choſen unleſs he have Land in Fee ſufficient in the ſame County, whereof 
© he may anſwer to all Manner of Peo | | 
*p By the 28 E. 3. cap. 6, it is enacted, * That all Coroners of the Coun- 
age 492 « ties ſhall be choſen in the full Coùntſes, by the (5) Commons of the 
e ſame Counties, of the moſt meet and lawful People that ſhall be found in 
(2) — bend.“ the ſame Counties, to execute the ſaid Office; (c) ſaving always to the 
e have King, and other Lords who ought to make ſuch Coroners, their Seigno- 
Votes. « ries and Franchiſes. | 


F. N. B. 164. 1 n 8 þ 
S..P. C. 19. 2 Hawk. P. C. 43. For none but ſuch are Suitot⸗ to the County-Court. 2 Inſt. gh. 
2 Rol. Abr. 121. (e) Such Franchiſe miy be clainied by che King by Preſeription; but it is a Prfvi- 
lege of ſo high a Nature, that no one can well intitle himſelf to it otherwiſe tHati by Grant from the 
Crown, Co. Lit. 114. a. 2 Hawk. P. C. 44. e f was ot 


z Hawk. P. Although they are choſen by the County, yet it muſt be purſuant to the 
C. 43. King's Writ iflving out of and rerurnable into Chantery; but as their Au- 
© thority proceeds from the Election, it doęs not determine by the Fache 
the King: Hence alſo, if they prove inſufficient to anſwer the Fines an 
Duties incumbent on them, the County, as their Superior, ſhall anſwer for 


2 Inſt. 174. 


them. | 0 mw , 
Aar #: The Writ for the Election of a Coroner firſt recites the Death or Diſ- 
C. 43. charge of one or more former Coroners, and then commands the She al to 
cauſe one other, or nibre as the Caſt is, to he choſen in a full Co ty- 


Court, by the Aſſent of the County, a&cording tu the Form of che Statute 

| in that Caſe made and provided; who having taken his (d) Oath ap. rhe 

45 e uſual Manner, may do all Things ich belong to the Office of a Corbher, 

to him by Ec. arid then it concludes with toridatiding the Sbrriff 50 (e) certify db the 
the Sheriff. Court the Name of the Perſon choſen. acts — 


2 Hawk. P. 


1 » 


(e) See the Form of ſuch Certificate in Raſt. Ent. 133. 


I (B) Jn 


1 * 


0 Jn what Places he hath Jurttdtgion. 
Fenner er 


A Coroner hath no Juriſdiction of Offences committed on the (e) open 3 Inft. 113. 


5 * 


Seas, berween the High and Low-water Mack, when.the e: K 
he hath an Authority over Offences comtiitted in ſuch Places when C. n 
the Tide is our. ff 5d" de ie 221041 n 0 foe 
| Meter ps mewn We. uon 2» It is 
down as a Rule, That he may inquire of a Felony committed on dhe | Arms of the beg where a Man 
ay ſee from the one Side to the other. Owen 124. Moor 893. H. P. C. 171. 


8. P. C. 581. And 
others, his Power is confined te ſuch Parts of the Sea, where a Man ſtanding on the öne vide may ſee 
what is done on the other. 


Fitz, Coron. 399», 4 Inſt, 140. 2 Rol. Abr. 169. i Title Juriſ- 
diftion of the Admiralty C rm. 3:0 1.x +» 


kJ W - 175% Hof „i214 woll yas © 
| <7 1 #8 
. | 165. 215% 06.4 upon da C131 BW DAN 
At Common Law, the Coronet of the County could. po intermeddle 2 Ioft. 550. 


with Offences done within the Verge of the King's Court; nor the Coroner 6 Hawk. P. 
of the Hoſtel or King's Houſe, with thoſe committed in the County with- 15. 


out the Verge ; which proved inconvenient, by Reaſon of the Removal of 
the King's Court before an Inqueſt could be taken. N 


By the Statute of Articuli ſuper Chartas, N, 3. it is ordaine | | That 
« from thenceforth in Caſes of the Death of Men, whereof the. er's 


« Office is to make View and Inqueſt, it ſhall. be commanded to the 

« Coroner of the County, That he, with the Coroner of the King's Houſe, » gee the laſt 

« ſhall do as belongeth to his Office, and inrol it, Sc.) 2 under 

| zue 72% i this Bead. 

If an Indictment, taken before” the Coroner of the County and the 4 Co. 46. 

Coroner of the King's Houſe, does not appear, on the Face of it, to haye ar and 

been of an Offence within the Verge, it is inſufficient; for it ſhall not be Figges- 

ſaid to be good, as taken before the Coroner of the County; and void as 4-47 

taken before the other; for it was taken intirely before them both, and C. „ : 

perhaps the Coroner of the Houſe was the principal Actor, and the Jury c. 9. f. 16. 

moſtly ſwayed by his Direction. 


„ 


* If the ſame Perſon be Coroner of the County, and alſo of the King's * Page 493 
Houſe, an Indictment of Death within the Verge, taken before him as 
Coroner both of the County and of the King's Houfe, is good T7. 


| OTE 3 Inſt. 134. 
2 Leon. 160. S. C. but no Reſolution, ' 2 Hawk. P. C. 8. C. e. 


N 2 ſ. 17. agreed, becauſe the Miſchief 
is remedied as well when both Offices are in the ſame Perſon, as when they are in divers. 


+ But it muſt de laid to be within the Verge, 2 Hawk. P. C. e. 9. f. 16. 
0 13 ina dne Mn 1s 


By the 33 H. 8. cap. 12, it is enacted, That all Inquiſitions upon 
the View of Perſons lain within any of the King's Palaces or Houſes, 
dor any other Houſe or Houſes, at ſuch Time as his Majeſty ſhall hap- 
«© pento be there demurrant or abiding in his Royal Perſon, ſhall be taken 
„by the Coroner for the Time being of the King's Houſhold, without 
any adjoining or aſſiſting of another Coroner of any Shire within this 
„Realm, by the Oath of twelve or more of the Yeomen, Officers of 
the King's Houſhold, returned by the two Clerks Controllers, the Clerks 
* of the Check, and the Clerks Marſhals, or one of them for the Time 
<< being of the ſaid Houſhold ; to whom the ſaid Coroner of the ſame 
** Houſhold ſhall direct his Precept, which Coroner ſhall be from Time 
to Time appointed by the Lord Great Maſter, or Lord Steward for the 
Time being; and that the ſaid Coroner ſhall certify under his Seal, and 
the Seals of ſuch Perſons as ſhall be ſworn before | 


rn | im, all ſuch Inquiſi- 
tions before the ſaid Lord Maſter, or Lord Steward... 


vor. I. „ (C) Ot 
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| a {x 9 1 2 
23 Nur n OR ; * Wr ute A. G , 4 
A B it is enacted, 4, That the Coroner, upon In ormation, hall goto abe 
Place where any be ſlain, or ſuddenly dead, or wounded, and ſhall 
% forthwith, aommand four of the next Towns, or -five- or fig do 
4 before bim ia ſuck a Place and When ch are come thither, the C- 
. toner, upon the Oath of them, *ſhall inqulre in this Manger, chat is, 
t Vit, If they know where. the Perſoñ was lain, whether it were in 
« any Houſe, Field, Bed, Tavern, or Company, and who were there; 
«* likewiſe it is to, be inquired. who were culpable, either of the Ad, and 
„ ho were Pe either. Men or Women, and of what Age ſocver 
they be (if they can ſpeak, or have any Hiſeretion] and how m 
« ſoever be found .culpable by Inquibtion, ia any. the Manors/aforeſgid, 
« they ſhall be taken and delivered to the Sheriff, and ſhall be commjc- 
« ted to the Gaol; and ſuch as be foiinden and be not culpable, ſhall be 
« attached until the coming of the Juſtices, and. their Names ſhall be 
&« written in the Coronet's Rolls: If, it fortune any, ſuch Man xp be 
-& ſlain; which is found in the Fields, or in the Woods; Firſt, It is to · be 
„ inquired, , Whether he were lain in the ſame Place gr not; and if he 
« were brought and laid there, they ſhall do as much as they can to fol- 
low their Steps that brought the Body thither, whrther he were 
« brought upon an Horſe or in a Cart; it ſhall be inquired alſo, if che 
„ dead Perſon were known, or elſe à Stranger, and where he lay the 
Nicht before; and if, any be found culpable of che Murder, the Co- 
” roner; thall immediately go into his Houſe, and. ſhall inquire what 
* Goods he hath, and what Corn he hath in his Grange, and if he be 
« a Freeman, they ſhall inquire how much Land he hath, and what it 
« is worth yearly ; and further, what Corn he hath upon the Ground; 
| * and when they have thus inquired upon every Thing, they ſhall cauſe 
® Page 494 all the Land, Corn and Goods to be valued in like Manner, as if they 
* ſhould be ſold incontinently ; and thereupon they ſhall be delivered to 
«< the whole Townſhip, which ſhall be anſwerable before the Juſtices 
«for all; and likewiſe of his Freehold, how much it is worth yearly, 
&© over and above the Service due to the Lord of the Fee, and the Land 
«ſhall remain in the King's Hands until the Lords of the Fee have made 
„Fine for it; and immediately upon theſe Things being inquired, the 
«© Bodies of ſuch Perſons being dead or ſlain, ſhall be buried ; in like 
« Manner, it is to be inquired of them that be drowned or ſuddenly 
dead, and after ſuch Bodies are to be ſeen, whether they were ſo 
* drowned or (lain, or ſtrangled, by the Sign of a Cord tied ſtrait about 
te their Necks, or about any of their Members, or upon any other Hurt 
« found upon their Bodies; whereupon they ſhall, proceed in the Form 
« aforeſaid; and if they were not ſlain, then ought the Coroner to attach 
« the Finders, and all other in Company. | . 
« Alſo all Wounds ought to be viewed, the Length, Breadth and 
% Deepneſs, and with what Weapons, and in what Part of the Body the 
« Wound or Hurt is, and how many be culpable, and how many Wounds 
there be, and who gave the Wounds ; all which Things muſt be inrolled 
« in the Roll of the Coroners; alſo Horſes, Boats, Carts, Sc. whereby 
« any are ſlain, that properly are called Deodande, ſhall be valued and 
& delivered unto the Towns, as before is ſaid-“ 
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Wy the Conftru@ton of this Stature, the lowing Pins ws 0 *. 
des che Sture bling wholly "Divettory, We 


of the 2 Hawk. P. 


And ir Arran Mrmance 
— Law, the Coroner is not thereby reſtrained from any den ch of 5 47: 
his Power, nor excuſed ftom any Part of his Duty not mention Js, * . 


which was incident to his Office before z and therefore though Nene; 3 Toft. 62255 6 
mentions only Inquitiey of che Death of Perſons lain, He of ſuddenly Ryo. Coron. 
dead, yet the W alſo to inquire” of the Death” of thoſe ho 4 PS 


"a iu of De, by the Of Fe Mo he ml 
An on LA! Ra, 22 
is (a) ſu facßelent. without tongue rl | y, _ of the — 22 2 . Si. | 


' that it appears at hat Place, and by t Jurors, by Name, it ir mas taken, x, 7777 
and that ar foch Jurbes wee fem. en 2 * 10100 n 50 
} o e Nt ue wii c 1 
; : © "Pd. #6; 0s. 0 50. e ere, 31. r 0.47. 


It is clearly (e) agreed, that the Inqueſt ſhall be taken on the View of 


the dead Body, although the Statute be ſilent in this Matter; and that an . * 97 


laqueſt otherwiſe taken by the (4) Coroner, is void, 8. P. C. 51, 


2 Lev. 141. 
Latch, 166. Noy 87. 2 Riek. P. C. 4. (Q Theeefore whe the Body cannot be found, or is 
ſo — 5) that a ve would be of 12 27 72 


e Coroner, without a ſpecial Commiſſion, cannot 
take the Inqueſt ; but in ſuch 


by Juſtices of Peace, or other Juſtices authorized, 
by the Teſtimony of Witneſſes, 'P. q 4 10 ent. 362. 2 Hawk. P. C. 48. 


to be taken. be i or. Fitzy Coron. 


If a dead Body, whereon an Inqueſtpught to 
ſuffered to putrify, before the — hath viewed i it, the Gaoleror 5 127 339. 
Gy hall be . | 112243938 „Dit 1. ö. aA 
, | „ $07 hits „ onpal 8. P. C. 51. 1 Keb, * 


1 6001 


"Allo ic hath be bed theta a Comms may lawfully, 3 DOA 
convenient Time after the Death, take up a dead Body out of the Grave, in " b, | 
order to view it, not only for the Taking of an Ingueſt, whete nont hath 2 R. 3. Pl. 5 


| been taken before, buralſo for the Taking of a good one, where an Inſufh 120. 
cient one hath been taken deſpre. _ . 


Is the Space of fourteen Days. 2 Hawk. P, 9. 48, and i in Carth. 72, where the en 
Inquiſition that was quaſhed for Inſufficiency, took a ſecond ſuper viſum Corporis a Year after the Body 
had been buried; and the Court refuſed to quaſh it, for fam walet quod fer! non Wrbtt; and nord, that 
this ſeems to be a Matter Diſcretionary in the Court into which the Inquiſition. is returned. 
It is not neceſſary that the Inquiſition be taken in the very ſame (g) r- 49 s 
Place where the Body was viewed; and it hath, been reſolved, that an 


e 
Inquiſition taken at D. on the View of the wad lying 220 at L. may be 1 * 
good. 4 fog Poph. 


2 Hawk. p. C. 48. S. C. ( But the 8 cannot by way of Win ſor vet finding ac- 
cording to the Evidence, 1 the Jury to Places at a Diſtance from where the Fact was com- 
mitted ; but an Adjournment to the Afliſe is proper and enough, Comb. 386. per Holt Ch, Jak. 


A Coroner cannot inquire Fs any Acceſſories Ges the Fat 3 and there- 4 H. 7. 18. b. 
fore it hath been reſolved that an Indictment of J. S. before a Coroner, Keilw, 67, 
for blring received and comforted one who had been Guilty of a Murder, Moo 15 

E vo! 

But he may make Inquiry of the Acceſlories before. the Fact; and alſo 41 : 6 0 p. 
may inquire whether any ſo Guilty have fled for the ſame; for which they C. 43. 
forfeit all their Goods and Chatiels. . 141. 
A Coroner may, and ought to inquire of all the Circumſtances o the Keil. 61. 
Party's Death, and alſo of all Things which occaſioned it; and (5) there- 2 Hawk. P. 


fore it is ſaid, that if it be found by his Inqueſt, that the Perſon deceaſed led 0 15. 0 
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4 Inſt. 271. 2 Inſt. 147+ But, by.others, he ought to inquire of the Breakers of Houſes, _ Brion ; 
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was killed by a Fall from a Bridge into a River, and that the Bridge 
was out of Repair, by the Default of the Inhabitants of ſuch a, Town, 
and that. thoſe Tnhabitants are bound to repair. it, the I ownſhip {hall be 


| \ AMEREEE n mon banter 50 1093902 n 2569203) $63 &£.1 nomme? 
If che Coroner neglects to find on, Inquiſition, other Iuriſdictions may do 
HT 1c. Bur. Rep. 19. 195 * 5 ; 48 C ff NJ 172 271! e e 


According to (c) ſome | 110 A Coroner ex officio hath no Power to 


eh s. P. . a * 
000 take any Indictment, except of the Death of a Man. 


1. 1 
P. C. 171. hb 

2 Hawk. P. C. 50. — And by the 4 E. 1. ft. 2. De officio Coronatorii, he may inquire of Rape, abd the 
Breach of a Priſon. And by the ſaid Statute, a Coroner ought to inquire of Treaſure that is found, 
who were the Finders, and likewiſe whois ſuſpected thereof z and that/it may be well perceived, white 
one liveth riotouſly, haunting Taverns, and hath done ſo of long Time; hereupon be may be: at- 
tached for this Suſpicion, by four or fix or more Pledges, if he may be found.————Alfo it is 
_ — a Camper may inquire of Royal Fiſhes, as Sturgeons, Whales, S8. P. C. 51. Bracton 120. 

2Hawk, P. C. 50. | | 


- 


_ — — — 
— — — ENETEL 
TY 4 ms 


(D) Ok Traverſing and Quaſhing ſuch In⸗ 
(4) 13 Ed. 4. FT\HE Law gives ſuch high Credit to an Inquiſition of Death; found 
c.3.pl.7.and - before a Coroner, that (d) antiently the Judges would not receive a 
n 1 Verdict, acquitting a Perſon of the Death of a Man found againſt him by 
n deres Inqueſt, unleſs the Jury finding ſuch Acquittal, had alſo 


- Opinion is 


now ex- found what other Perſon did the Fact, or by what other Means the Party 
ploded. came to his Death; becauſe it appeared by the Coroner's View, on Record, 
that a Perſon was killed. | 8 02 
Alſo it has been formerly held, that if a Perſon were ſlain, and upon 
the Coroner's Inqueſt ſuper viſum corporis, it were found that” J. J. 
Co. 109. fled, though FJ. S. were afterwards acquitted both of the Felony and 
yer 238. Flight, yet he forfeited his Goods; for the Coroner's Inqueſt is fo ſo- 
* lemn, that it is not traverſable; alſo when the Goods are once law- 
3 Keb. 366, fully veſted in the King, by that Inqueſt the Property of them cannot be 
564. deveſted. | | 


But by 2 Hawk. P. C. 54. This Opinion is harſh and unreaſonable, that a Man ſhall be liable to forfeit 
all his Goods, which may perhaps be all that he is worth, by an Inqueſt taken in his Abſence, with- 
out either hearing him, or giving him an Opportunity of defending bimſelf. 
Page 496 The Coroner's Record of an Abjuration, or of the Confeſſion of Break- 
1 ing Priſon, or of the Confeſſion of a Felony by an Approver, eſtops the 
4 Sov Aa Party, not only from traverſing the Confeſſion, but alſo from alledging 
and * that it was taken from him by Dureſs, Sc. And it is ſaid, that if the 
thorities there Party plead that he is not the ſame Perſon, he ſhall be concluded by the 
Cited, Coroner's Recording that he is the ſame Perſon; yet in theſe Caſes, it 
| ſeems, that the Judge may in Diſcretion, to inform his Conſcience, take 
an Inquiry from the People living next the Place, of the whole Circum- 
ſtances of the Matter, 3 
p. C. 34. It it be found by a Coroner's Inqueſt, that a Murder was committed in 
Hawk. P. ſuch a Town, and that the Murderer eſcaped untaken, the Townſhip can- 
33. not traverſe ſuch Eſcape, becauſe it makes them only liable to an Amerce- 


ment, & de minimis non curat lex. | 
| Alſo 


— —ä6 äê4öò4c. — 


— 


Alo it is ly holden in ſome Books, that an Inqueſt of Self- Murder, Bro. Coron. 
found before a Coroner, cannot be traverſed ; but the contrary Opinion 151. 
being alſo holden. by Books of as great Authority, and ſeeming alſo to be 4% 6 141, 
more agreeable to the general Tenor. of the Law, in other Caſcs, it ſeems , Keb 8 £2 
to be: the better Opinion, that ſuch, Inqueſt being moved into the King's » Jones 198, 
Bench by. Certiorari, may be there traverſed by the Executor ot Adminiſ- Vent. 2/8. 
trator of the Perſon deceaſed ;,. or, in caſe the Coroner's/ Inqueſt find him Ly 864. 
to have been 2 Lunatick, by the King or, the Lord of The Manor, | ; aca 604, 
(e) f 2 Coroner appear to baye been corrupt in taking an Ioqueſt. it Skin. 45. 
ſeems that a Melius inguirend” ſhall go to ſpecial Commiltioners, who ſhall pl 16. 

not on View, but upon Teſtimony, and the Coroner (hall have 2 Hawk. P. 

nothing to do with ſuch Inqueſt ;, but (5) where his Inqueſt. is quaſhed ſor © 54: 


| Rs, . Bur. Rep. 18. 
want of Form only, he ſhall take a new one in like Manner, as if he bad (% Cro. Elia. 
taken, a before. 3 {+4 oi vd %% lo em Tt 9 dog: 


„. | ' X 4 - . | 7” 4 : N * 3 ve AF $347 3 Keb. 800, 
856. Mod. 82. Salk. 190. 2 Keb. 859. Vent. 181, 352. 3 Mod. Bo, 100, 338. 12 Mod. 112, 
496. 2 Lf. Raym. 1248. Andr. 241. Stra. 22. 2 Stra. 107 3, 1097: cont, 2 Jones 198. (s) 2 Rol. 
Abr. 32. pl. 5. 21 E. 4. 70. b. Salk. 190 Yo wor DAP. „de 0 


If the Inquiſition ſhall be quaſhed in the Court of King's Bench, the Co- Stra. 167. 
roner by Leave of the Court may take up the Body again, and take a new 33. 
Inquiſition. 


* 

11 a" 
4 
4 * 


(E) Of his Power, as to Bills of Appeal, 
Appeals of Appꝛovers, and the Abjuration of 


Y the Common Law, the Coroner might, without the Concutrence , Hank. P. 
of any other, receive an Appeal of Felony or Mayhem, on the Plain- C. 50, 51. 
tiff's finding ſufficient Pledges to the Sheriff for the Proſecution; but it 
being provided by Weſtm. 1. cap. 10. that the Sheriff ſhall have Counter- 
Rolls with the Coroner, it ſeems that no Appeal, ſince that Statute, is well 
commenced before the Coroner, unleſs the Sheriff be preſent to take a Coun- 
ter-Roll of the Proceedings; yet the Coroner ſeems ſtill to be the only 
udge. 54 18 | | 
: Ta cannot receive a Bill of Appeal of an Offence done out of the AD 2. 
County, becauſe there can be no Trial thereof by the County; but he may S. P Ton ; 
receive the Appeal of an Approver, or take the Abjuration of one who 2 Hawk. P. 
confeſſes a Felony done in any County; becauſe after ſuch Confeſſions there C. 51- 
is no Need of any Trial. EO WIE jo 4 
A Coroner may certainly award Proceſs, till the Exigent on a Bill of Ap- n 
peal before him, and ſuch Proceſs ſhall be awarded by him only, and not C. ci. and 
by him and the Sheriff jointly, and he may proceed thereon till Outlawry ; ſeveral Au- 
but ſince Magna Chara, by which it is enacted, cap. 17. That no Sheriff, thorities 
Conſtable, Coroner, or other Bailiff of the King, ſhall bold Pleas of the Crown, here cited. 
he cannot proceed to the Trial of the Appellee. 3 | 
An Appeal before the Coroner may be removed into the King's Bench * Page 497 
or Chancery, by Ceriiorari, directed to the Coroners and Sheriff, but not by H. P. C. 11 
one directed to the Sheriff only. r 
The Coroner may receive the Appeal of an Approver, for an Offence 
in the ſame or in a different County; and if the Appellee be in the ſame 2 Hawk. P. 
County, he may award Proceſs againſt him to the Sheriff till it come to the © 52. 
Exigent ; but if the Appellee be in a foreign County, the Coroner cannot 
01. I. | 6 S award 
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Cozdners,” 


C. BY « the CorifeBon of tiny Felony 2 an Rpprover. And as to Abjurations it is" 
ot « 


— N — — 
a vafd Proceſs agataſt him, but muſt leave it to the Jquſtierv of Gabicheli- 

very, or others before hm kbe A is afterwards recorded. 
2 Hawk. P. Corner may take the Confeſſion and Abjuration of a 'Felon, tid ulſe 


to de odſerved, cut at che mon Law, if a Perſon accuſed of oy 


- © _ Felony,” (except Sacrilege) whether in the'fame or atiy other Covrity," 
which he was hab wy ment of Death, and not charged with Treaſon,” 
had fled to any Church or Church-yard, and within forty Days cogfefed 
- } » himſelf Guilty before the Coroner, ad declared all the particular CMcum- 
ſtances of the Offerice, and thereupon taken the Oath in war Oaſt pro- 
* vided, (the Subſtance whereof was, that he abjured the Realm, and W 
„„ daepatt eas ſoon as poſſible at the Port which ſhould be aſſigned hink and 
gnmever return without Leave from the King, Sc) he ſauei his Life if te” 
- obſerved the Terms of the Oath, by going with all convenient Spted'the 


£ 
1 


> 1-4 neargſt Way to the. Port aſſigned, Sc. but he was attainted of the Felony, 
by ſoch Abjuration, duden more, and conſequently forfeited his Land. 
Goods, &c. And now by 21 Fac. 1. cap. 28. it is enacted, That na Sanc- 

tuary, or Privilege of Sanfinary, Fall be admitied or allowed in any Caſe. 

22 2 8 2 > | ITY. , as 1 _ Lata. \ 4 . N N 1 a 

I,04330P; 

(F) Where the Act of one Cozoner ſhall be as 
_ effectual as if done by them all. 

-4 1 os (a) Here ever Coroners are authorized to act as Judges, as in the 
ll 36 Taking 6f an Inquilition of Death, or receiving an Appeal of 


Felony, Sc. the Act of any one of them who firſt proceeds in the Matter, 
is of the ſame Force as if all had joined in it; but it is faid, that after ſuch 
Proceeding by one of them, the Act of any other will be void; allo it is 
(4) 39 H. 6. certain that (5) where Coroners are impowered only to act miniſterially, as 
49. b. in the Execution of a'Proceſs directed to them, upon the Default or Inca- 
gong pacity of the Sheriff, all their Acts will be void wherein they do not all join. 


A * 
— 
— — — 


(G) Of Fees that he may lawfully take. 


Y Weſtm. 1. cap. 10. it is enacted, That no Coroner demand or take 
Vide x Toft, * any Thing of any Man to do his Office, upon Pain of great For- 
176. Thar © feiture to the King.“ | ; r 
this Statute | | 
was made in Aſirmance of the Common Law. 


But it is enafted by 3 H. 7. cap. 1. That a Coroner have for his Fee, 

* upon every Inquilition taken _ the View of a Body ſlain, 133. 4 d. 
* Page 498 © of the Goods and Chattels of the Slayer and Murderer, if he have any 
dy ds e. Goods; and if he have no Goods, of ſuch Amercements as ſhall 


el 2g. for © fortune any Townſhip to be amerced for the Eſcape of the Murderer, 
every Inquifi- * Sc. Ale $1 | 

tion (not ta- | | | 
ken upon View of a Body dying in Gaol) he ſhall have 20 5. and 9 d. for every Mile he ſhall be com- 
pelled to travel from his uſual Place of Abode to take ſuch Inquiſition ; to be paid by Order of Juſt 


in Seſſions, out of the County Rates; for which Order no Fee ſhall be taken. See the AR for Excep- 
tion to the Coroner of the King's Houſhold, &c. 1 


3 | But 


; | Coꝛoners. 


— — 2 — — — 


W 


C THY et — K 1 - .-*. ww 


K 


2 
* — 


— — 
But the Coroners endeavouring to extend this Statute to Perſons ſlain by 
Miſad venture, it was enacted by 1 H. 8. cap. 7. That upon a Requelt 


made to a Coroner to come and inquire upon the View of any Perſon 


« ſlain, drowned, or | You | Mid Coroner ſhall 
« diligently do his N | 1199: fore; upon Pain =” 
% to every Coroner that will not endeavour hitnſelt to do his Office, (ass Moy 


e afore is ſaid) or that taketh any Thing for * his Office upon every 
« Perſon dead by Miſadventure, for every Time forty Shillings “. 


' . . 
* {*4 1 2 - 12 18 — . #4 © * 'S © 8 77 TY de Caly „ . 
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(„H) Ok diſcharging him, and foꝛz what Miſ- 
, de meanoꝛs puniſſed. 1 201 * 


bd. | 21/4473 gi mon dem zm 03 163 oli .5 | 
F any Coroner be fo far engaged in any other pyblick Buſineſs in the F. N. B 163. 
] Coun, that he cannot have Leiſure enough to attend the Office of a S. P. C. 48. 
oner, or if he be choſen Verdefor of a Feet, of if he have not ſuffi- , * on 
cient Lands in the ſame County whereon.to livezaccording to his State and 25 
Degree; or if he be diſabled, either by old Age or any inveterate Diſeaſe, 


as the Palſy, or the like, to execute tus Office as he ought; and, as ſome 
ſay, if he follow any, common N he (4) may be diſcharged by, the 
Writ De Coronatore exont#ondo, which being directed to the Sheriff, after a KN. 
Recital of the particular Cauſe of the Diſcharge of ſuch Coroner, commands Aden — 
him to cauſe another to be choſen in his Rom. Te ther, the 

| v a d: o bu Power and 


8480 Authority of che firſt} 17% Fus 


0, ceaſes. 


But if any Writ of &bis Kind be grounded on an untrue Suggeſtion, the Regiſter 117. 
Coroner may procure a Commiſſion from the Chancery to inquire of the 4 * * 
Truth of it, and to return the Inquiry before the King into Chancery; and g. p 2 164. 
. | | | | f P. C. 49. 
if upon ſuch Commiſſion the Suggeſt ion be diſproved, the King may make 

a Superſedeas to the Sheriff, that he do not remove ſuch Coroner, or if he 

have removed him, that he ſuffer hi 


m execute the Office as he did 
before. 2 | 


If a Coroner be remiſs in coming to do his Office when he is ſent for, 1 4 C. FI. 
Sc. he ſhall be (5) amerced by Virtue of the above-mentioned Statute De H=, 377. 
Coronatoribus. . | — 


pl. 21. 
H. P. C. 170. 


0 171. | (6) That if 
he returns a wrong Preſentment, an Information will be granted againſt him, Comb. 386. 

Alſo by the 3 H. 7. cap. i. If any Coroner be remiſs, and make not Ana b 

« Inquifitions upon the View of the Body ſlain or murdered, he ſhall forfeit G N #5 


„ for every Default one hundred Shillings.” | egy Ut og 
And by the 1 H. 8. cap. 7. it is enacted; That if any Coroner ſhall Coroner not 
not endeavour himſelf to do his Office vpc 


pon any Perſon dead by Miſ- appointed by 
adventure, be ſhall fotfeit forty Shillings.” 


an annual 
Alſo by the 3 H. 3. cap. I. it is enatted, © Thar if any Coroner do U nr or. 
certify his Inquiſition, he ſhall forfeit one hundred. Shillings.” is 8 
N / f any other Of- 
foe ball be cparified uf c3medieg mere than bis lawful Foes, or ol wilful Negle& of his Duty, or Mir. 
demeanor iu his Office, the Court ma G 


y adjudge him to be amoved from his Office; and ſee the Statute 


for the Manner of chooſing another. 
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(A) Of the Nature and different Kinds of Coporations, 499. 
(B) By whom, and in what Manner created. 520. | 
(C) Df the Names of Copporations. 50 3 


And herein, Th JP RIUNin rT\ 
1, Of the Name in its Creation. 501. 
2. How far the Name may be varied . in Grants "op or to 
a Corporation. 502. a | 


3. How far it may be varied from in r and | Judicd 
Proceedings. 50g. | 
(o) What Things are intident to a Coyporation,. 304. 
(E) How Copporations differ from natural Petlonz. 506. 


And herein, 


1. Of Grants made by and to . —* 
2. How they are to ſue and be ſued. 507. 
3. What they may do without Deed. 50%. 


4. What Things they may take in Succeſſion. 508. 
5. Where they ſhall be liable in their natural Capacities. 55 9. 


(F) Ok the Diſſolution of Cozporations. 529. 


(A) Of the Nature and different Kinds of 
Corpoꝛations. 


Orporations are of event Natures, all of them inftirured for the 
better Government of a People combined together, 11 living 
under a regular Syſtem of Laws. . 

Of Corporations ſome are Sole and ſome are N « 
8 Sole Corporation conſiſts of one Perſon only, as the (a) King; o a Cl 

0:3 2 b. man, by being made (3) a Biſhop, Prebend, Lov wy or Vicar is 0 

Rol. Abr. to be a Sole Corporation. 


75 Who is a Corporation Sole by the Common Law, and has thereby ſeveral Privileges and Prerogatives 
diſtin from a common Perſon, wide Tit. Prerogative. (6) Theſe are founded by the King, and are 
under Eccleſiaſtical Government, yet the Common Law takes Notice of them, though not originally. 
— (c) If be holds his Poſſeſhons ſingly, he is a Corporation Sole; but yet if with others he makes a 
Chapter, he is thereby Member of a Corporation Aggregate; ſo the ſame Perſon, by being Incumbent of 
the ſame Preferment, may be both a Corporation Sole, and a Member of a Corporation Aggregate. 


Comp. Incumb. 372+ 
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Co2pozations, 


it. 


A Cotporation Aggregate is an (a) Artificial Body of Men, com- 
poſed of divers conſtituent Members ad inftar Corporis bumani, the Liga- + Page 500 
ments of which Body Politick ot Artificial Body are the Franchiſes and | * 
Liberties thereof, which bind and unite all its Members together ; and the Ferch. 215. 


whole Frame and Eſſence of the Corporation conſiſt therein. Show. 280. 

| | | * (a) And is 
ſaid to be inviſible and immortal; and can only be created by Act of Parliament or the King's Charter; 
for though ſome Corporations are ſaid to be by Preſcription, yet ſuch Preſcription alw#ys ſuppoſes 
an original Grant from the Crown, which being loſt or worn out by Time, yet having run out into a 
Preſcription, ſtill continues to unite them, 45 E. 3. 2, 3. Co. Lit. 130. 2 Bulſ. 233. V in the 
Argument of Le Warrante againſt the City of London, 118. Kelw. 138. 


Alſo Corporations are ſaid to be Eccleſiaſtical or Lay ; of Eccleſiaſtical Ga Tk acen, 
Corporations ſome were called (5) regalar, as Abbots, Priors, &c. other , jug. 252. 
ſecular, as Biſhops, Deans, Ge. | (8) Thoſo 

u lived under 
certain Rules, and had vowed true Obedience, wilful Poverty, and perpetual Chaſtity; but are now diſ- 
ſolved. Co. Lit. 93. F 


* 


Of Lay Corporations ſome are ſaid to be for general Government; as | 
thoſe of Mayor and Commonalty,  &c. ſome for a particular Purpoſe, as | 


for the Advancement of (c) Learning, (d) Charity, or ſome (e) particular (e) Which by 
Trade or Branch of Buſineſs: Theſe receive their Sanction from the Crown, the Civil Law 
and muſt be by the King's Licence; though a private Perſon may be yo gene * 
Founder, and may give them Laws to which they muſt ſquare themfelyes Valverde 
in their futute Conduel ttt. i v1 > yet > Ba 
ered as 
Lay Corporations. Carth. 992. (/ Such are Hoſpitals, (e) As Trinigy- How for regulating Na- 
vigation, South-Sea Company, Se. Yide Tit. Mandamas, - „ 0-1: = p 46/7 


* * 


1 D 
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) By whom, and in what Manner created. 


ik King, by Virtue of his Prezogative, is the ()) only Perſon that „) Tue p.. 
can erect either an () Eccleſiaſtical or (0 Lay Corporation. eh, 8 


| ih th >d Sg 4b s 6.44 444 „ 41 w By have fo ded 
or incorporated a College, Ef. here, but it ought to have been done by the King himſelf. 4 Co. + b. 
(g) 5 Co. 26. a. Cawdry's Caſe. (5) 49 E. 3. 4. 49 Aſſ. 9. Bro. Preſcription 12, 10 Co. 33. b. 


Yet the King may give Power to a common Perſon to name the Cor- 10 Co. 33. b. 
poration, and the Perſons it is to conſiſt of; but when he hath fo done, 
this Corporation does not take its Eſſence from the common Perſon, but 

from the King. — - 

Alſo by the 3 Eliz. cap. g. every Perſon ſeiſed of an Eſtate in Fee- V 2 Int. 
imply, may by Deed jorotied. in the High Cout: of Chancery eredt un 7:0. this Si 
Hoſpital or Houſe of Correction, which ſhall be incorporated, and have **t*expound- 
perpetual Succeſſich, and ſhall be vifited-by ſuch Perſons as ſhall be nomi- © 
nated by the (i) Founders thereof, &c. | (i) By the 


; "wY TIP 9 Pe. Common 
Law, he that gives the firſt Poffeffion to the Corpbration, is the Founder. 38 Aſſ. 22. 50 AM. 6. Bro. 
Corody 12 1 Co. 33. b. But if the King and a common Perſon give Poſſeſſions to a Corporation at 
one and the ſame Time, the King only ſhall be the Founder by his Prerogative. 5 Al. 6. 
1 t in 1. 30 CIV 918 20011610910. T0 221877 tt“ : 8 
In the creating a Corporation, the Law does not ſeem to require any ſet ok | 
Form of Words to be made uſe of; as invorpore; Jundb, erige, e. bur any Stils 138. 
Words (t) equivalent will be ſuffieſen r. 00) AScnflis 
taimus the 
Men of ſuch a Town a Corporation, wiz. Mayor, Cc. 2 Rol. Abr. 197. 
„ 6 T | The 


— „ 
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Coppozations. 


2 mm 


The King may grant to the Commonalty of D. that .they ſhall be 
incorporate by the Name of Mayor, Cc. and that they may chuſe a 
Mayor, c. and this is a good Corporation, though the Election of a 
Mayor is in (a) futuro; for there is a Diverſity between a Power, Li- 
Page 501 ® berty, Franchiſe, or other Thing newly created, which may take Effect in 
futuro, and an Eſtate or Intereſt which none can take without a preſent 
(a) By a ſpe-, Capacity, | * | 
cial Act of | vl Mn 
Parliament it was enacted, that there may be built one meet Houſe, c. that the ſame may be called, 
Ac. and the Lord, c. may be Governors, c. and the ſaid Governors, We. ſhall for ever hereafter 


be incorporated, £c. it was reſolved, that no Hoſpital was incorporated by this AR, becauſe all the Words 
are de futuro. Co. 23, 24. ü wages 


(% Rol. Rep. A Patent procured by ſome few Perſons only, ſhall not (5) bind the Reſt, 


226, nor (c) can the Inhabitants of a Town be incorporated without the Aſſent 
(e) 2 Brownl. of the major Part of them. ] 
100. 


3 Mod. 13. As it is the King's Charter that creates Corporations, ſo ſuch Charter (4) 
% Of antient may mould and frame them as it ſhall think fit. 

Time, th a 
— of a Town were incorporated when the King granted to them to have Guildham Mereatoriam. 
Reg. 219. 10 Co, zo. | | 


” 


I If the King grants Lands to the Men or Inhabitants of D. haredibus & 
7B, 4. 1 * ſucceſſoribus ſuis, rendering (e) Rent, (F) for any Thing touching (g) theſe 
2 H. 7.13. Lands, (b) this is a Corporation, but not to other Purpoſes. 

(e) If the ; 

King grants Hominibus de J/lingron to be diſcharged of Toll, this is a 42 — to this Intent, 
but not to purchaſe. 21 E. 4. 59.——Where the King, in giving Lands to the Inhabitants of a Town, 
on a Suppoſition that they were incorporated, ſhall be ſaid to be deceived in his Grant, and the Grant 
void. 1 Rol. Abr. 513. Co. Lit. 3. a. Lane 21. By the Foreſt Law, a Grant of a Privilege 
within a Foreſt, to all the Inhabitants, being Freeholdert within this Foreſt, is good, 4 Inſt. 297. 
(CF) By this they have Capacity to take, but not to grant the Lands to another, Cro. Eliz. 3 J g Where 
a Charter made to Aliens may incorporate them guoad the King, and not guoad others. Rol. Rep. 148, 
296. (+) But if the King releaſes the Rent, the Corporation is %% fade diſſolved, Dyer 100. 
pl. 70. : 5 : a ; | 


© 


10 Co. 31. One Corporation may be made out of another; but it muſt be by the 
49 fe $+ King's Charter; therefore where the Mayor and Commonalty of London 
Moor 584. Preſcribed to make another Corporation in the City, though their Cuſtoms 
Sid. 291. ate confirmed, yet it was held not to be good, without the King's Char- 
2 Keb. 52, ter. | : 
63, 88. : 

Salk, 192. 


Pl. 5. 


(C) Df the Names of Coꝛpoꝛations: And 
5 0 5 herein, by 4 


1. Of the Name in its Creation. 


33 as it were, the very Being of the Conſtitution; for though it is the 


11 Co. 21. lof the King that erects them, yet the Name is the Knot of their Com- 
Perk, 8. bination, without which they could not perform their Corporate Acts; * 
— I 


5 F. 4. 201. Ti. Names of Corporations are given of Neceſſity ; for the Name is, 
1] 


ie” \ 
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Coꝛpoꝛations. 
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D—_ mA * 


it is no Body to plead and be impleaded, to take and give, until it hath 
(a) got a Name. e 


F * Li 8 
11 Co. 20. Owen 35. Dall. 78. t. 201 


* Wn” LE — 24. 
* 


— 


t This means by the Corporation itſelf, for the King may grant and the Corporation accept « new 
Chatter by a different Name, . e 


The Names of Corporations are uſually taken, firſt, from the Perſont of 
which they conſiſt; ſecondly, from the Uſe and Deſign of their Being; 
thirdly, from the Names of the Patrons that firſt procured their Inſtirution 
fourthly, from the Place where they recide ; fifthly; from the Names of 
Saints. | | | | 
But though a Corporation muſt have a Name, yet that muſt be un- Salk, 191. 
derſtood to be either expreſſed in the Patent, or implied in the Nature pl. 3 


of the Thing; as if the King ſhould incorporate the Inhabitants of Dale = Hott. 
* with Power to chuſe a Mayor annually, though no Name be given, yet it _ 
is a good Corporation, by the Name of Mayor and Commonalty. So the Page 502 
City of Norwich is 1 to be a Mayor and Sheriffs, by the Charter 

of Henry the Fourth, and are called Mayor, Sheriff and Commonalty. 

Alſo the King may incorporate a Town by a Name, and after by another 21 E. 4. 5g. 
Name, and then they ſhall uſe their Name according to their ſecond Corpo. Fit. Grant 
ration; and (5) yet they ſhall continue their (c) Poſſeſſions they had before 5 5 5 
by the other Name. ä to the Corpo- 


P ration 
mains, though their Name is changed by a new Charter. 3 Lev. 238. (le) And all other Franck: bin 
and Privileges. 4 Co. 87. b. TE | | 


* _ = 1 NL = 3 =; SBP, e ww Ss. 3 A aL he = I'% , _—Y * 
7 e a - AMS LS a I * =” 22 e n 9 ＋ * = * 
8 * ö 2 1 4 F v; 4, «a 4 A > 

> * 1 a c 2 p ** # Me g 19 4 * 0 N p , 3 þ Ws » ' 
* oy COP? F e et 4 EF f 1 ad... 7 * * , * pi 4 : p + Y 4 

Me 2 =. ny . * N 0 4 x * 84 * a : 78 N * 4 * 3 

a b "% A * a ds ne, $4 y 2 
* p 4 * * N 59 1 LL. i, 3 5 b 
” N 8 Y 


by 8 ns. #7 4% 

- — 0 3 A 
DL ARA art ef 
\ # 3 — - A "> r : 
W 


6 1 9 ö 
ER 
rr * * 


249 


* 4 


So. Corporation may be incorporated by one Name, and Power given Jones 261. 
them to ſue and purchaſe Lands by another Name. College of 


I  Phyfttians 
and Butler, Lit. Rep. 168, 212, 350. Cro. Car, 256, S. C. 


The College of Phyſicians were incorporated by the Name of the Preſi- Ar 09 327. 
dent, College or Commonalty of the Faculty of Phyſick; and afterwards in 5. > A 
the Patent it was granted that the Preſident of the College ſhould ſue and Dr. Salnen. 
be ſued in Behalf of the College. The College brought an Action againſt 2 Salk. 451. 
Dr. Salmon, upon the Statute for practiſing without Licence, under the 8. C. pl. 2. 
Seal of the College, and declared by the Name of the Preſident and College, 2 A 
or Commonalty z and the Court allowed to ſue by either; and ſo were the 
Precedents; for though it was a rare Inſtance that the Corporation ſhould 
be incorporated by one Name, and have Leave to ſue by another Name; 
yet when ir is fo, it is very natural and proper. 
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4 ; 2. How far the Name may be vatied from, in Grants by or to a 
| | | Corporation. 


JN Although the Names of Corporations are not merely arbitrary Sounds, 10 Co. 12 5. 
Wes yet if there be enough ſaid to ſhew that there is ſuch an artificial Being, and Gouldſ. 122. 
5 to diſtinguiſh it from all others, the Body Politick is well named, though 
5 the Words and Syllables are varied from; and this the rather in Grants, 
a which are to have a favourable Conſtruction. 
So if the Name be expreſſed by Words, (9 {ynonimous, it is ſufficient ; 10 Co. 125, 
as if a College be inſtitured by the Name of Guardianus & Scholares Domus (4) $0 if the 
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ids © five Collegii Scholarium de Merton, and they make a Leaſe b | 
tee. & Cuſtos © "Scholare, It 1s good. De | Ty 
oct, Where ; | 
it ſhould he Scholares, it is 11 Co. 20.——80 if J. S. Abbot of B. makes a Leaſe, 
of F. S. Clericss de B. 10 85. 21. 4 | L * 
| | 8 | 
10 Co. 125. If there be a Corporation founded by the Name of Mayor and 77 
Ane Burgi Dem Regis de Lynn Regis, and an Obligation is made to them by che 
400 2 Name of Mayor and Burgenſes de Lynn Regis, without ſaying Burgi Dam 
ſes of Lym Negis, it is well enough; for the Parties are ſufficiently expreſſed ; and all 
Regis. Boroughs are Feud op the King, | | 7 241 
Hob. 124. If a Houſe be founded by the Name of Miniſter Dei puuperis domus, and 
Stra. 614. à Leaſe be made by the Name of Miniſter pauperis domas Dei, this is well 
enough; for the ſame Deſign is ſpecified by bach Names | 


10 Co. 125. But if a Houſe be founded by the Name of Guardianus & Schalares 
Domus fue Collegii Scholarium de Marton; and a Leaſe be made by them, 

by the Name of Guardiapus & Sehalares Domus five Collegii de Merton, it is 

2 material Variance of the Name, ſince they have not expreſſed the Deſign 

of the Houſe, which is a ſubſtantial Part of the Name. 

Page 593 But if 2 College be inſtituted by the Name of Aula Schalarum Regine, 
11 Co. 20. to be governed by a Provoſt, and they are confirmed by the King, by the 
Arrai's Caſe, Name of Præpaſitus & Scholares Aule Regine, and they make a Grant of an 
Advowſon by that Name, this is good; for that College would never have 
a Name according to the Words of the firſt Charter, for then it would he 
ſole Corporation, which is contrary, to the general Convenience of ſuch a 
ody, for the Name would be Prepoſitus Scholarum Aule Regine, which 
cannot be intended, and the Word Scholares is not required as in the former 
Caſe; and the placing it where it is confirms the Eſtabliſhment; and this 
Confirmation of the King, and common Appellation, are good Interpreters 
of the original Intent of the Name. x 
Co. 124. Edward the Fourth incorporated the Dean and Canons of Windſor, by 
the Name of The King's Free Chapel of St. George the Martyr; and in the 
Time of Philip and Mary they made a Leaſe, by the Name of The Dean 
and Canons of the King's and Queen's Free Chapel, Sc. this was held a material 
Miſtake of the Name; for it takes its Name from the Founder, that is here 

miſtaken, and the Name of a different Perſon ſubſtituted in his Room. 
Poph. 57. It a Corporation be founded by the Name of the Dean and Chapter of the 
Cathedral Church in Oxford, and they make a Leaſe by the Name of the 
Dean and Chapter of the Cathedral Church in the Univerſity of Oxford, this 
(a) ACotpora- is well enough; for the (a) Place of the Situation is well and ſufficiently 


tion muſt be wn. 


named of ſuch ; wad | 
a Place as will diſtinguiſh its Situation from others. Vide 10 Co. 29. b. 32. b. 2 Brownl. 244. And. 
196, Rol, Abr, 513. wr TR | 


1 If the Prior of St. Michael of Coventry makes a Leaſe by the Name of 
(3 80 if by ' The Dean of Coventry, this is good; ſo (6) if they had granted an Annuity 
Corporation or Corody, and the Name of the Saint had been omitted. 


be inſtituted 
in Honour of St. George the Martyr, and in the Leaſe they omit the Word Martyr, it is well enough; for 


the Name of Dedication is but an empty Sound, apd no otherwiſe requifize than to diſtinguiſh the Cor- 
poration from all others. Poph. 59. EN 


Cro. Eliz. If there be an immaterial Addition, this does not hurt ; as if The 
816. Pręſident of Scholars of Corpus Chriſti College in Oxford make a Leaſe by the 
Name of Preſident and Scholars of Corgus Chriſti College in Oxon, Com Oxon, 
this is good; for utile per inutile non uitiatur. Ws Q 
Leon. 307- In Deviſes, if the Name of the Corporation be miſtaken, yet if there be 


3 Words ſufficient to ſhew that the Teſtator could only mean and intend ſuch 


1 an 


SSD ak GN LSE EL ESC PRE = 
N o 


_ inſtituted, _ Latch, 22 


Coꝛpoꝛations. 
an on, it will be Gafficient 1 as « Deviſe to 
his Name is Fobn, c. 


EE EEE 


George Biſhop of Norwich, when Perk. 8. 

| Owen 35. 
. TY | Dali. 78. 
But if a Deviſe be to the Abbot of St. Peter, where it is really the Abbot Hob. 33. 
of St. Paul, the Deviſe is void; for here the Saint's Name is the only Spe- 19 H. 8. 8. 
cification of the Party in the Deviſe, which is miſtaken, 


\ 


3. How far it may be varied from in Pleading and Judicial Proceed- 
ings. | 


There is a Difference between Writs, Declarations, Cc. and Obligations 6 Co. 65. 
and Leaſes, Sc. for if the Name of a Corporation be miſtaken in a Writ, 
a new Writ may be purchaſed of common Right; but if it were fatal if miſ- 
taken in Obligations and Leaſes, the Benefit of them would be wholly loſt; 
and therefore one ought to be ſupported, though not the other; as (a) where 1 
John Abbot of N. granted Common of Paſture to J. S. by the Name of il. () A Corpo- 
liam Abbot of N. this was held good; but if this Name had been thus miſ- fees e 


; 2 ſtituted by the 
taken in a Writ, it had been fatal. Nef Pros 


| 8 ei Gar- 
dianorum naupegor de Rederiffe, and an Action brought by the Name of Prefati Gardianis & Sociis, and 


held ill. 2 Bulſt. 233. Tipling and Pexal, and 11 Co. 21.— In pleading a Leaſe by a Dean and Chapter, 
the Name of the Dean muſt be ſhewn, Co. Lit. 3. a. 


- 


| *® There is alſo a Difference between an ancient Corporation and a Corpo- * Page 504 
ration newly erected; for an ancient Corporation, by Uſe, may have a ſpe- Hob. 211, 
cial Name differing in Subſtance, but otherwiſe of a Corporation created Nox 54. 


within Memory ; for this regularly can only have the Name by which it is * 


1 


11 Co. 94. Dyer 279, 3 Mod: 6. 


If the Advowſon of Popiſh Recuſants Convict be given to the Chancellor-10 Co. 87. 
and Scholars of the Univerſity of Oxford, and they bring their Action by the Chancellor of 
Name of the Chancellor, Maſters and Scholars of the Univerſity of Oxford, Od Cuſe. 
this is well brought; for a Corporation by Act of Parliament may take by 
another Name than that by which it was inſtituted; for in Acts of Parlia- 
ment, the Subject and Deſign of the Legiſlature muſt be reſpected; and 
thoſe that have the Power wholly to change the Name of Things, have cer- 
tainly Power to alter it in any Act of theirs; and all inferior Juriſdictions 
are bound to ſupport the Senſe of the Law, and not to deſtroy it, if it hath 
any Meaning. | 

A Parſon muſt be impleaded by Chriſtian and Surname, and not Jobn, 2 Inſt. 666. 
Parſon of D. &c. but in other ſole Corporations, the Chriſtian Name only Yelv. 34, 49. 
is ſufficient z as John, Biſhop of Canterbury; Thomas, Abbot of D. Sc. 

But where the Corporation is aggregate of many capable Perſons, as 2 Inſt. 666. 
Mayor and Commonalty, Dean and Chapter, Cc. none of them in plead- Skin. z. pl. 2. 
ing are named by their proper Chriſtian and Surnames ; and the Realon is, 
becauſe, in the firſt Place, the Death of the Individual is a good Plea in 
Abatement, for a new Succeſſor comes in his Place, that was not Party to 
the former Writ z but Bodies aggregate are immortal and invariable ; and 
therefore the Parties to the firſt Writ are always the ſame. | : 

If a Writ is brought by the (5) Warden and College of All Souls, for _ Eliz. 
Lands, &c. quod clamant eſſe jus & hereditatem ſuam, this is well enough, 8 161. 
though it is not ſaid Jure Collegii; for they have no other Capacity. And. 273. 

C. 


(5) If a Parſon pleads he was ſeiſed, he muſt ſay Jure Ecclefie, for that he hath two Capacities ; /ecus of 
an Abbot, Dean and Chapter, c. Leon. 153. per Ander/on.—$0 in Caſe of a Biſhop, it muſt be ſhewn 
quo Jure. 2 Lev. 68, Vent. 223. — Where it cannot be alledged that a Man was ſeiſed Jure Preſoyte- 
ratus, but ought to be Jure Cantariæ, wide Cro. Car. 215.——lf a Dean and Chapter, being Parions 
imparſonce of the Church of D. demand the whole Church, &c. they ſhall ſay they were ſeiſed Jure 
Fecigſiæ de D. Plow. 503. 
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Coppozations. - 


Oro. Cr. 55. If the Corporation be named by their Name, and afterwards miſtaken; 
— and as if Judgment be given in an Action of Debt, that the Mayor or Comme-' 
1 120 nalty and Citizens ſhould recover the Debt and 6/7. Coſts eiſdem Major* Com- 
munitat: 3 (omitting civibus) was held to be Error: But afterwards 
upon Motion in C. B. and upon Examination of the Doggett Roll (where it 

was well entered) it was awarded to be amended. oog! 


a a 
* 


* ah 
ww — 8 


43 * — | 


(D) What Things are incident to a Coꝛpoꝛation. 


3 Mod. 13. Corporation is a Creature of the Charter that vonſtitutes and gives it 
Rol. Abr. Being, and preſcribes Bounds and Limits to its Operations, beyond 


ta). Tust Which it cannot regularly proceed; yet there are ſome Things (a) incident 
Gn a Cor. to a Corporation, and which it may do without any expreſs Proviſion in che 
poration is Act of Incorporating. % 

duly created, | 
all other Incidents are tacitly annexed, 10 Co. 30. b. that it is incident to ſue and be ſued, to pur- 
chaſe and ſell ; but wide Tit. Mortmain, and 10 Co, 30, Rol. Abr. 515. Hob. 211. 


he. 
— — . IG — „ 0 9 7 — 


*Page gos As if the King creates a Corporation, and does not give any expreſi 

Power in the Letters Patent to make Laws, yet this Power 1s incident to the 
10 Co. 31. Corporation, and included in their Incorporation; for a Body Politick can- 
Hob. 28. not be governed without Laws, but theſe By-Laws- (4) ought always to be 


Moor 584. ſubject to the Laws of the Realm, as ſubordinate thereto. 
5 Mod. 439. 


(5) That every By-Law, by which the Benefit of the Corporation is advanced, is a good By-Law, for 


that very Reaſop, that being the true Touchſtone of all By-Laws, Carth. 482. per Holt, vide Tit. 
By Laws, ; 


12 Co. 120. . Antient Corporations have, as incident to them, a Power of (e) electing 
3 Mod. 14, Members; but in newly erected Corporations, the Charter that gives them 
(eh If the Being, muſt provide for their Continuance and Succeſſion. 


King creates 


a Corporation of a Mayor and eight Aldermen, with a Clauſe in the Patent, Qued ſuper mortem wel re- 
motionem alicujus Aldermanni liceat majori & ceteris Aldermannis infra octo dies proximo poſt mortem wel 


remotionem, c. to elect another Alderman into his Place, though no Election be within eight Days after 


the Death of an Alderman, yet they may ele& an Alderman at any Time after. Rol. Abr. 513, 514. 
And now vide the 11 Geo. 1. c. 4. and for the Manner of electing, 9 Ann. c. 20. 3 Bulſt. 71. Salk. 
190. pl. 1. and Tit. Officers. | | | "In | 


Rol. Abr, If a Corporation be created of a Mayor and eight Aldermen, with a 
8415. Clauſe in the Patent, that if any of the Aldermen die, or be removed, that 


2 it ſhall be lawful for the Mayor, and the Reſt of the Aldermen, within eight 


Statute 33 H. Days after the Death or Removal, to elect another in his Place, though 
8. c. 27. it is not limited that they, or the greater Number of them, may elect, yet 
the greater Number may elect. „ 27) 
Rol. Abr. And if in the above Caſe the Mayor, at the Time of the Death of an 
$15. Alderman, be abſent from London till after the eight Days, and the Alder- 
men, within eight Days, come to the Deputy, and require him to make 
an Aſſembly of them to ele& another within the eight Days, -and he refuſes, 
and thereupon the greater Part of the Aldermen aſſemble themſelves with- 
out the Mayor or his Deputy, and elect an Alderman; this is a void 


Election, for the Mayor (4) ought to be preſent at it, by the Words of the 
(4) But for Grant. 
this vide | 


3 Mod. 15. and how it is now remedied where the Mayor, or other Officer, who ought to prefide, wit- 
fully or accidentally abſents himſelf, by the 11 Geo, 1. c. 4. * 2 : 


* By this Statute, where the Election is omitted, the Court of King's Bench is to award a Mandamss. 
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Alſo where 4 Charter impowers a Corporation to chuſe Officers, it im» 5 Mod. 440. 
any Letters Patent, there is an Obligation on 
0 


Return of Writs, Fairs, Markets, N from ſerving in Offices or on 15 255 33. 
f Toll, the Aſſiſe of Bread and Beer, Keb. $6. 


And if chere be Letters Patent, which grant ta the Body Politick an Ex- 


emption from Tolls or Privileges of Fairs, (a) Commons, Ce. all the par- 23 440. 


ticular Members ſhall take Advantage of theſe Grants. lo) Bar x Cor- 


| | | At | rativn of a 
Town cannot preſcribe for the Freeholders of the Town, 2 Keb. 25. 


. - 
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(E) How Cozpozations differ from natural Per- · Page ;oc 
ſons ; And herein, | * 


1. Of Grants made by and to them. 


\ 


Lthough a Corporation Aggregate is ſaid to be inviſible, immortal, 108. 3,2. 3. 

and to exiſt only in Suppoſition and Intendment of Law, yet ſuch an 1 
artificial Body are by their Creation (6) capable of (c) purchaſing and part- — 
ing with their Poſſeſſions. 


a Protection 
moratur?; beenuſe the C 


| * | rofectur or 

ration itſelf is inviſible, and reſteth only in Conſideration of 14 Oo. Lit. 
130. 2 Bolſt. 233——[lt hath not been known that a Corporation hath been bound in à Recog ni ſance 
or Statute Merchant, Moor 68. pl. 182.“ — They cannot do Homage or Fealty, becauſe they muſt 


be done in Perſon. Co. Lit. 66. b. 4. Co. 11. a. 10 Co. 32; b. (e) But they cannot retain, wit ⸗ͤ⸗- 
| ES PRE TY — 3 1 A tn. £5. oi 3 ——— Wl - - * 1 * 
* Sed qu, if it might not legally be done, under the Common —_— 


Bur a Dean without the Chapter, a Mayor without his Commonaky, 21 K 4. 12. 
the Maſter of a College or Hoſpital without his Fellows, cannot pureflale Moor * 


or grant, or make any Contract that will bind the Corporation. l 
If a Remainder be limited to ſuch a Corporation as the King ſhall next %% Tit. .. 


erect, this is no good Remainder, though a Corporation be erected before mainder and 
the particular Eſtate determine; for though a Remainder limited to the Reverfen. 
eldeſt Son of J. S. in ſuch a Manner be good, yer this Body of Men is 
only capable of taking when they are in eſſe. 
If a Feoffment or Grant be made by Deed to a. Mayor and Commonalty, ,. a 
or any other Corporation Aggregate of many Perſoas'capable to purchaſe,! (% 50 9. 
they have a Fee-fimple without the Word: Sxeceſſors, (4) becuuſe in Judgi kinds are 
, ment of Law they never die. e e eee pa a Lars 6 
inrolled,-without the Word Succeſſor: or Heirs, à Fee-ſithple paeth: Co. Lit. 9. 


— 


If A Leaſe be made to a Corporation Aggregate for the Life of the Lef. 21 E. 4. 76. 
ſor, this is a good Eſtate for Life, becauſe the Life of the Leſſor, which 94 Abr. 
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Coꝛpoꝛations. 


— 


is wearing and will determine, is the Meaſure of its Continuance; but if a 

Leaſe be made to a Corporation Aggregate for their own Lives, this is no 

Eſtate for Life, but a Fee-ſimple ; for the Leaſe being made to them as a 

Body Politick, which hath a continued Succeſſion, and never dies, a Leaſe 

made to them during their Lives, is equal to a Grant made to them while 

they continue a Body Politick, which, by Reaſon of the perpetual Succeſ- 

ſion of its Members, is in Law looked upon to be for ever. 

A Corporation cannot be ſeiſed to the (c) Uſe of another; and therefore 

Co. 122, 126. jt is ſaid, that if one by Licence, without a valuable Conſideration, make a 
0 be Feoffment, levieth a Fine, or ſuffers a Recovery, or the like, to.a Co 


Fr 

an Rxecutor, ration, to the Uſe of J. S. that the Corporation ſhall have it to their = 
wide 1 Rol. Uſe. | 
Abr. 915.“ 


* In Danv. 3. V. 365. it is ſaid a Mayor and Commonalty may be Executor, cites 12 E. 4. 9. b. ad- 
mitted. Wentw. Off. Exec. 24, 25. S. P. | 


Leon. 30, If A. grants to the Mayor and Burgeſſes of D. the Moiety of a Yard- 
Land, in the Waſte of without deſcribing in what Part it ſhould 
be, or how it is bound, the Corporation cannot make their Ele&ion 
Attorney, but are firit to reſolve on having the Land, and then they make 
a ſpecial Warrant of Attorney, reciting the Grant to them, and in which 


Part of the ſaid Waſte their Grant ſhould take Effect, and according to ſuch. 
Direction the Attorney is to enter. 


2. How they are to ſue and be ſued. 


Co. Lit. 66. Corporations Aggregate muſt ſue and defend by (a) Attorney; and there- 
(a) They fore the (5) proper Proceſs againſt them is a Diſtringas. 
cannot be eſ- | | =» $4 

ſoigned Dalſ 121. pl. 154.—cannot be outlawed, 10 Co. 32, b.—No attachment lies againſt a Cor- 


poration. Raym. 152.——(5) Where on ſuch Proceſs the Court will order the Sheriff to return good 
Iſſues. Salk. 191. pl. 2. | 


2 Vern. 396. Aſter Service of a Writ of Execution of a Decree a 


gainſt a Corporation, 
Ped. Chen. the next Proceſs is a Diſtringas, and after that a Sequeſtration, which being 


once awarded, they can never after come and pray to enter their Appear- 

ance, as they might have done on the Diſtringas, which iſſues for that very 

Purpoſe to compel them to appear; but the Appearing being paſt, the 

Proceſs muſt go, becauſe the Appearance being only in Favour of Liberty, - 

can be of no Service to a Corporation, which cannot be committed. 

A Corporation Aggregate cannot diſtrain in their own Perſons, but by 
Brownl. 175. , ©. * * 
(ch) Cannot their Bailiff, and therefore no (c) Replevin lies againſt them by the Name 
be declared of their Corporations. | Jr | 
againſt, as in | | TI) 
Cuſtodia Mare/challi, 6 Mod. 183, Ld. Raym. 79. 12 Mod. 559, 672, 3 Will. Rep. 426. Sta. 
612. 2 Id. Raym. 1532. Stra. 614. Cannot ſue as a Common Informer, 2 Stra. 1241, 


| 3- What they may do without Deed. 


1 E 
I * 


Raym. 194. (4) They cannot attorn without Deed. 6 Co. 38. b. i (e) A Gift to a Dean and 
re 
Biſhop, Parſon, &c. or other ſole Bady olitick, might have been infeoffed without Deed. Co. Lit. 94. 


* 8 
— 2 — 


- 


— 


A Corporation Aggregate cannot, without Deed, command their Bailiff gl. Abr. 
to enter into certain Lands of their Leaſe for Years, for a Condition broken. 514," | 


| 10. Eliz. 
. 815. 2 Rol. Abr. 699. 8. C. & wideCro, Jac. 411. Crs. Car, 269. 
Dag « ion may employ one in ordinary Services without Deed, Vent. 47. 


as a Butler, Cook, Ge. but not to appear for them in an Aſſiſe, or any other Mod. 28. 
Act which concerns their Intereſt or Title. . 8 ab 
So a Man may ayow the taking Cattle Damage-feaſant, as Bailiff to a 3 Lev. 107. 
Corporation, without having 22 I in Wein FF. N Y 
Alſo a Corporation Aggregate may appoint a Bailiff to diſtrain without Salk. 191. 
Deed or Warrant, as well as a Cook or Butler; for it neither veſts nor de- l 5 
veſts any Sort of Intereſt in or out of the Corporation. as 
So if the Sheriff makes a Warrant to a Corporation that hath Return of Moor 552. 
Writs to arreſt a Man, they may by Parol make a Bailiff to execute it. 
If a Leaſe for Years be made to a Corporation Aggregate of many, 


they cannot make an (a) actual Surrender thereof, but by Deed under their 4355 op, | 
Seal, | | = | accept 19 


Leaſe thereof, this is a Surrendor in Lau of their firſt Leaſe. 10 Co. 68. 'b, 


- Tf the Churchwardens of S. are in ed, &c. and the King leaſes, 10 Co. 68. 

Oc. to them for twenty-one Years, and, in Conſideration of a Surrender 

thereof, leaſes to them for fifty Years, they may wich their own Hands, 

and without Writing, () deliver the firſt Letters Patent into Chancery to # page 05 

be cancelled. | ENT #22, — 50 
(6) A Dean 


and Chapter in their Chapter Houſe acknowledged a Deed of Grant of their. Lands to the King, without 


making an Attorney, Moor 676. held clearly by Egerton Lord Keeper, that it might be done, as well | 


as to put their common Seal to a Deed without Attorney; but vide Leon. 184. Rol. Rep, 82. 


In Ejedment, the Plaintiff declared upon a Demiſe made to him by the Carth. 390. 
Aldermen and Burgeſſes of — without ſetting forth that it was b Pony v. 
Deed, or under the Seal of the Corporation, and on a Writ of Error, it * 
was held well enough; and that this being a fictitious Action to try the 
Title, the Demiſe need not (e) .now be ſet out to have been by Deed. (% Where in 


| : | an Ejectment 
for Titbes, the Demile, not being by Deed, the Judgment was arreſted. Cro. Jac. 613, Su 


and Piers. 


If a Mandamus be directed to the Mayor and Commonalty of T. the Re- Salk. 192. 
turn may be made in the Name of the Corporation, without the Common Pl. 4. & wide 
Seal, or the, Hand, of the Mayor ſet to it; for though a Corporation can- __ gt 

not do an Act in pars without their Common Seal, yet they may do an Act — 
upon Record, by which they are eſtopped to ſay it is not their Act. tion, put to a 


| Deed by a 
Perſon who is not Mayor, does not make it the, Deed, of the Corporation, 12 Med. 423. 
© . ? * ' 


| 4. What Things they may take in Succeſſion. 


A Corporation Aggregate may take any Chattel, as Bonds, Leaſes, &c. Co. Lit. 46. b. 
in its Political Capacity, which ſhall go in Succeſſion, becauſe it is always Rol. Abr. 


in Being. | | 515. 
But (e) regularly, no Chattel ſhall go in Succeſſion, in caſe of a Sole Co. Lit. 46. b. 
Corporation. | — * 
Dyer 48. 


Co. Lit. 9. a. (e) Bat a Sole Corporation. by Cuſtom. may be enabled by the ſame Cuſtom to take 4 
Chattel in Suceeſſion, as the Chamberlain, of Landen, Mhoſg Suggeſſor hy Cuſtom. may have Bxecution of 
a Bond or Recognizance acknowledged to his Predeceſſor for Qrphanage Money. 4 Co. 65. Cro. Eliz. 
454, 682, | | | 

. 6 X Therefore 
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Coꝛpoꝛattons. 


Co. Lit 46. b. 


(4) he Or- 


naments of 
the Chapel of 


Therefore if (d) à Leafe for Years be made to a Biſhop and his Succeſ- 
ſors, and the Biſhop dies, this ſhall not go to his Succeſſors, but to his Ex- 


ECUTOTS, 


the Predeceilor belong to the ſucceeding Biſhop, and are merely in Succeſhon, though other Chattels, in 
caſe of a Sole Corporation, belong to the Executors of the-deceaied, and go not in Succeſſion. . 12:Co, 


105. 


ment. Co Lit 18. b. 


(e) 19H. 6. 


4 9 Rol. Abr. 


515. where 

the Succeſſor 
ot an Abbot 
ſhall recover 


Dimayes in a Writ of Entry, though it is otherwiſe in caſe of a Biſhop, and other ſole ſecular Bodies 
Politick, 2 Inſt, 286. | 1 t-\ | = 


19 H. 6. 44. 
Rol. Abr. 


515. 
Rol. Abr. 
515. 
Attins and 
Gardner. 
Cro. Jac 159. 
Noy 121. 
Brown. 93. 
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Jide Tit. 
D. eiſin. 


Salk. 192. 


Pl. 4. 


Lev. 237. 

— Where a 
Corpuration 
granted an 
Annuity, and 
was after- 
wards diſ- 
ſolved. Yide 


So the antien Jewels of the Crown ſhall go to the Succeſſor, arid are pot deviſable by Telta 


- 
5 


But may be diſpoſed of by Patent. Cro. Car. 344. 
Ik a (e) Maſter of an Houſe, that hath a Covent and Common Seal, re- 
covers in an Annuity, and after Arrearages incur, and after he dies, the 
ſucceeding Maſtcr ſhall have che Arrearages, and not the Executor of the 
predeceſſor, becauſe the Executor could not make a Teſtament.” Woo 


1 
1911 


a 


But if a Parſon recovers an Annuity, and after Arrearages incur, and af- 
ter ihe Parſon dies, the Exccutor of the Parſon ſhall have the Arrearages, 
and not the Succetlor, becauſe he could make a Teſtament, Tas: 
By the Charter granted to the College of Phyſicians, and confirmed in 
Parliament, the Offenders in practiſing Phylick in Londen, without Admil- 
ſion by the College of Phyſicians, ſhall forfeit 5 J. for every Month, nun 


dimidium Kegi & alterum dimidium ditto Præſidenti & Collegio; on this Char- 


tet it was held, that it the Preſident of che College recovers in Debt againſt 
an Offender, and dies, the Succeſſor ſhall have a Scire facias to execute it, 
and not me Executor; for the Predeceſſor recovered it as due to him and 


the College. 5 : 
* 5. Where they ſhall be liable in their natural Capacities. 


If a Corporation Aggregate diſſeiſe to the Uſe of another, they are Diſ- 
ſeiſors in their natural Capacity, and the Perſons who committed the Wrong 
ſhall be charged therewith, and not the Corporation, which conſiſting of 
a conſtant Succeſſion of various Perſons, and as a Corporation, can regu- 
larly do no Act without Writing. 

If a Mayor, or any other Member of a Corporation, procure a falſe 
Return to be made to a Mandamus, they may be proceeded againſt in their 
private Capacities. | 

It the Maliter and Wardens of the Company of Wood mongers enter 
into Bond thus, viz. Noverint, Sc. Magi'irum & Guardianos, Sc. tener:, 
Sc. and the Common Seal is thereto, and it is ſigned as uſual, by the Prin- 
cipal of the Company, and indorſed Sigillat” & geliberat” in preſentia, &c. 
and the Corporation is diflolved after, yet they ſhall not be (/) charged in 
their natural Capacity, 


Owen 73. 2 And. 1079, (f) Where in Equity the private Members of a Company were made liable 
to the Company's Debts, where the Company had no Goods, 2 Vern. 396. 


g Rol. Abr. 


114 


. — 


—— 
—— 4 — 


(F) Of the Diſſolution of Cozpozations: 


IF all the Members of an Aggregate Corporation die, the Body Po- 
| litick is diſſolved; but if the King makes a Corporation conſiſting of 
twelve Men, to continue always in Succeſſion, and when any of them die, 
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the others may chuſe another in his Place; (c) if three or four of them die, (<) - = Jo. 
(4) yet all Acts done by the Reſt ſhall be ſufficient. 51 5 5 3 
| If any Cor- 
poration Aggregate, as Mayorand Commonalty, or Dean and Chapter, make a Feoffment and Letter of At- 
torney to deliver Seiſin, this Authorit by by the Death of the Mayor or Dean, but the 
Attorney may well execute the Poweraſtet . becauſe the Letter of Attorney is an Authority 
from the Body Aggregate, which ſubſiſt after Me Death of the Mayor or Dean; but if the Dean or Mayor 
be named by their own private Name, and die before Livery, or be removed, Livery after ſeems not good. 
Co. Lit. 52. b. 2 Rol. Abr. 12. 14 H. 8. 3. 1 H. 7. 19. (4) But if the Body Politick wanteth 
its Head, nothing can be done during the Vacation; as in Caſe of a Dean and Chapter, Mayor ard 
Commonalty, when there is no Dean or Mayor. Co. Lit. 264. & wide Moor 52. Daliſ. 55.—The 
Matter of a College cannot deviſe Lands to the Houſe of which he.is Head. Dalil. 755 4 Leon. 223. 


Alſo a Corporation may be diſſolved by Miſuſer tor Abufer ; for as all 2 Inſt. 222. 
Franchiſes” flow from the Bounty of the Crown, ſo there is a tacit or m- * 1 . 
plied Condition annexed to ſuch Grants, which if broken forfeits the whole * — = 
Franchiſe. e | guments in 
the great 


Caſe of the Que warranto againſt the City of London, which was brought. agaioft the whole Corporation. 
1. For that the Common Council had petitioned the King, upon a Prorogation of Parliament, that ic 


4 


mig ht meet on the Day on which it was prorogued, and had charged the Prorogati n as that which oc d 


caſioned a Delay of Juſtice. 2. That the Corporation had impoſed new Taxes'on their Wharfs and 
Markets, which was an Invaſion of the Liberty of the Subject, and contrary to Law; and the Judgment 
in that Caſe was that the Franchiſe ſhould be ſeiſed into the King's Hands; but vide 2 K. M. LC. 1. 
c. 8. by which this Judgment is declared to be void and illegal; and wide the Caſe of Sir James Smith, 
Show. 280. 4 Mod. 52. 12 Mod. 17, 18. 10 Mod..174. Who being choſen, an Alderman of the City 
of London, after the ſaid Judgment (which was never recorded) the Queſtion was; Whether he was duly 
elected, ſo as to be obliged to take the Oaths preſcribed by 1 . & M. c. 8, and it was reſolved, that 
though a Corporation might be forfeited, yet that the Proceedings and Judgment in the Que arranto, 
againſt the City, did not diſſolve the Body Politick, or make their ſubſequent Acts void; and conſe- 
quently that Sir James not taking the Oaths purſuant to the 1 f. M. c. 8. was a ſufficient Cauſe to 
remove him from the Place of Alderman, See Skin, 310. Show. Rep. 280. 


If the Members of a Corporation refuſe or neglect to chuſe ſuch Offi- ® Page 510 
cers, as they are obliged to chuſe by their Charter, this is a Forfeiture, and Carth. 483. 
conſequently a Diſſolution of the Corporation. but wide 

| | eats A 11 Geo 1,c.4. 

A Corporation may be diſſolved by ſurrendering the Charter, but a Sur- Salk. 191, 
render of an old Charter is void, for Want of Inrolment. OO 12 Mod. 247 

If a Prior and Convent, concurrentibus his que in jure requiruntur, are Co. Lit. 102. 
tranſlated to an Abbot and Canvent, or to a Dean and Chapter, though the Þ- 


Ln, * 


Name is changed, yet the Body is not diſſolved. 

Though a Dean and Chapter had ſurrendered (e) all their Poſſeſſions to 3 Co. 75. b. 
the King, yet their Corporation continued, and we: remained a Chapter () But there 
of the Biſhop to aſſiſt him in Spiritual Matters, &c. for all their Poſſeſſions . 
were from the Biſhop, and a Prebend, though he hath no Poſſeſſion, hath Chapel, when 
Stallum in choro & vocem in Capitulo. | | the Chapel 


and all the 
Poſſeſſions thereof are aliened. 3 Co. 75. a. 10 Co. 32. for there cannot be a Guardian of Nothing. 


If Lands are given to a Corporation, which is (5) afterwards diſſolved, Co. Lit. 
the Donor ſhall have the Lands again; for the Law annexes ſuch a Condi- Godb. > 
tion in every Grant to a Body Folitick. Rol Abr. 


T —_— 
) A Debt due to a Corporation Riff remains, though their Name is changed by a new Charter. 3 Lev. 
238.,—lf a Corporation bind themſelves in a Bond, and are afterwards diſſolved, they ſhall not be 
charged in their natural Capacities, Lev. 237. & wide Owen 73. 2 And. 107, 
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page 811 


Colts. 


(A) Ot the ürtt Introdnftion of, and giving the Palate 


Coſts de incremento. 511. 


(B) In what Caſes the Plaintiff ſhall have no move Cots 


than Damages, 512. 
And herein, 


1. Of Actions of Treſpaſs, W the e Right of Freebeld or 
Inheritance may come in Queſtion, as alſo of wilful and 
malicious Treſpaſſes. 5 12. 

2. Of Actions of Slander. 514. 

3. Of Actions of Aſſault and Battery. 515. 


(C) Where the Coſts ſhall be doubled oz treblev. 575, 

D) Df awarding the Defendant his Coſts. 516. 

(E) What Perſons are intitled to oz exempted from payfng 
Coſts: 517. 


And herein, 


1. Of Executors and Adminiſtrators. 517. 

2. Of Officers and Minifters of Juſtice. 519- 

3. Of Informers, and where the Proſecution may be faid to 
be carried on at the Suit of the King. 519. 

4. Of Paupers. 522. 


(F) Of Coſts in Replevin. 522. 

(G) Df Coſts in a Trit of Error. 523. 

(EH) Of Coſts in the ſeveral Steps and Pzoreedings of 
a Cauſe. 524. 

(I) Coſts how affeffed o2 taxed. 525 
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Coms 


(A) * Men eee 
| laintiff; Colis de increments. 1 


. Law but if the Pidotitf did Int. 288. 
not prevail ha was amerced-grs ſalſa clamere if be did prevail, | 
then the Defendant was in miſericordia, for his unjuſt Detention 
of the Plaintiff*s Right, a therefore was not puniſhed with 
the, cxpen/a: Ui, under that Title. 
But it being thought, exceeding, bard that. the Plaintiff, for the Coſty 
whigh he was Io ob Pocket in bis Right, en * 
mende; 97127 nee. 
y the Warna af Choreter, made. 6 K. 1. caps 1 by which | in 20 AMMſe, 
tc. Damages, upon tbr Iaſufficiency of the Diſſeiſor, are giyen- againſt 
him chat is found Tenant, and Damages are given in a Writ of Mori d an- 
ceftarg: Aiel, Ac, reciting that whereas before that Time, Damages were not 
taxed: but to the Value = the Iſſoes of the Land, it is provided 27 4 
together with his — and that this Act ſhall hold Place (e) in ee 
Caſes * the Party i is to recover Damages. PE | r "Colts of 
. uit, but not 
is Expences of Travel, Loſs of Tim 6. 2 Tnſt. 288.—Tn a Writ b * 
han xponcn his Coſts of the firſt Feu and 1 Proceedings Nr be, de 
aught though the Plaistif', Default. 2 Inſt, 288, as if brough ＋ one Jointenant only. 
* 0 br e bs new by this A by recover wy Coſts of 
ar, (e , s At, ot ver Damages, 
ſe Jab Vn * are given by a lub e the Plaintiff ſhall ee no Coſts 


T 


. a, —As1n a Quare Impe Inpedity. 2 loſt. 15 10 Co. 116, a; Kelw. 26, n.,—Decies tantum. 

46. b. — 80 in an Action upon 5 6 c. 14. 2 10 Co, 116. b. — But in all Caſes 

r r PII Ny eee 10 Co, 
11 {> 


o That is a new Writ, » which the Party bark, where the former abate, witkou the Defaultof the De- 
mandant, or Plainuf, See Com. Dig. 1 V. 86. 


+ Cont. where the Church was I CEE grey e e. Skin. 25. otherwiſe ag Colt. 
Barnes 139. vs. 1 


This was the Original of Colls: De incrementa ;, for * the Damages 
were found by the _ Judges held themſelves obliged to tax the mo- 
derate Fees of Counſel and Attornies that attended the Cauſe. _ 

And chis was done in (d) all Real Actions in which there were Damages 


at Common Law, and alſo in all Perſonal Actions; for even in an Action 5 Ga 6 
of Debt, there are Damages given lor the unjuſt Detention. 2 Fermadm, 


no Damages 
were recovered, and conſequently. no Coſts, Cro. Car. 425. Vent. 88. Lev. 146. Raym. 1 34.— 


On traverſing Inguiſitions, wide Carth. 242. and for Coſts on Penal nee vide Ma. Letter E 
517.) and Title Damages, in what Actions Damages were recovered. 


% Alſo by 889 W, cap. 11. in all Actions of Waſte and Debt upon 
. the Statuie for not ſetting forth Tithes, wherein the ſingle Value or Da- 
mages found by the Jury: ſhall nat exceed twenty Nobles; and in all 
« Writs. of Scire facias, and Suits (e) upon Prohibitions, the Plaintiff ob- () por reco- 
+ taining Judgwent, or any a of, tion, after Plea pleaded or vering Coſts 


<, Demyrrer joined, ſhall recover; Coſts.“ 7 obs * 


teehment upon a Prohibition before this Prey wide Rol. Abs; al 2 Inf, 6 Jones 447. Cro. 


. 559. ware **. Ray m. 357. __—_ 348, 350. Fatal 360. 
dn. 15 6 * . 
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to the Princi- his Hand, upon the Back of the Record, that an Aſſault and Ba 


Coſts. 


— 
* 


* Page 512 ® (B) In what Caſes the Plaintiff hall habe no 
moze Coſts than Damages: And herein, 


18. Of Actions of Treſpaſs where the Right of Freehold or Inheritance 
may come in Queſtion, ot where the Treſpaſs is wilful and ma- 
2 Stra. 1232. D the 43 Elz. cap. 6. it is enacted. That if upon Actions Perfonal 
B * to be brought in any of her Majeſty's Courts at Wefminfer, not 
being for any Title nor Intereſt of Lands, nor concerning the Freehold” 
% nor Inheritance of any Lands, nor for any Battery, it ſha — — to the 
t +, dre 
to 


Judges of the fame Court, and ſo ſignified or ſer down by 
„% before whom the ſame ſhall be tried, that the Debts or FR 
< recovered there in the fame Court, ſhall not amount to the Sum of 467. 
«or above, that in every ſuch Caſe the Judge and Juſtices, before whom 
any ſuch Action ſhall be purſued, ſhall not award for Coſts to the 
& Plaintiff any greater or more Cofts than the Sum of the Debt er Da- 
mages ſo recovered ſhall amount unto, but leſs at their Diſcretions* 

The Intent of this Statute was to reduce all Actions where the Debt or 
Damages were under 405.. into the Court-Baran,, or other County C 
whereby it was thought the Profits of Landlords would be increafed, and 
the Coſts of Defendants diminiſhed ; but the Statute failed of effecting 
that Purpoſe , for it does not put it merely upon the Damages given by the 
Fury under forty Shillings, (for it would be hard when the Jury gave too 
little Damages, to have puniſhed the Plaintiff with the Loſs of his Coſts) 
but leaves it to the Judge to certify the Damages proved were not above 
405. in Approbation of the Verdict; but the Judges thought it extre 
hard to certify, in order to make Plaintiffs loſe their Coſts where they had 
prevailed, unleſs the Action were exceedingly impertinent and vexatiousz 
and therefore ſeldom made Uſe of this Power. * 

„ By the 22 & 23 Car. 2. cap. 9. . 136 (149). for preventing trivial 

- Bi. — « Suits, contrary to the Intention of 43 Elix. 3 0 Courts 
12 W. 3. c. 9. at Weſtminſter, it is enacted, for the making the ſaid Law effectual, that 
enacte, that 4 jn all Actions of Trefpaſs, Aſſault and Battery, and other Perſonal 


this Statute 


e Actions, wherein the Judge at the Trial ſhall not find and certify under 


Gilb. Hiſt, 
C. P. 265. 


palities of © wag ſufficiently proved, or that the Freehold or Title of the Land men- 
Wales, and 4 tioned in the Plaintiff's Declaration, was chiefly in Queſtion, if the Jury 


2 Pa- « find Damages under 40 f. the Plaintiff ſhall not recover more Coſts than 


* This Sta. ©* the Damage, and if more Coſts given, the Judgment ſhall be void, c. 
tute does not and the Defendant may have his Action for ſuch vexarious Suit “.“ 

L | 
poured ho 8 other inferior Courts, that may hold Plea in ſuch Actions 3 nor does it extend to any 


Caſe where the Defendant juſtifies, or pleads ſpecially, 


Gilb. Hiſt. This Statute feems to have purſued the ſame Purpoſe with that of 
C P. 263. the 43 Eliz. but neither of them repealed the Statute of Glowcefter, (for 
Gilb. Eq. 2 Statute cannot be repealed by Implication) nor did the Statute of 
141. 197 Car. 2. rake away Coſts de incrememo, except where the Judge's Certi- 


2 Vent. 36. ficate was neceſfary, and that was only where the Treſpaſs was done 


S. C. 180, to the Freehold, or to Things fixed to the Freehold, and the Da 


195, 215- under 405. and in Battery, where the Damages where under ſuch Sum, 
* od. 39, for the Wording of the Statute is, that there ſhould be no Coſts in Bat- 
8 141. tery, Treſpaſs, or other Perſonal Actions, unleſs the Judge on = 


r A 


c 
* 939 7 * * x 


rmit- 
o certify, which was only in Battery, and Actions Jade = TW 4 a a. 373 
ing 60 de Freehold, and Things/ fined to the Freehold. — 94 | Ly Rage. 


8 1, 633. 2 Stra. 113 2 3 Stra. 192, 62 2 Com. Di fem 6. 
* Id. hes 1444. 2 Stra. 936. , er ig 1 — 71. A ei. 's * 
Barnes 97, Oe. 10 2 Barnes 104, 108, Cc. 111, 124, 127. PFreem, * Gun 
nap ugh [ x.B. 79 * c. 111, 124, 127 214. pl. — Eq. 
* 


Therefore in Trover, or Afton of Treſpaſs de bonis a ratis of Goods Silk. 208. 
and Chattels not fixed to the Freehold, the Plaintiff hall have his full Coſts, Pl 7- 
though the Damages be found to be under 407. and though the Judge does ä 
not certify purſuant to the Statute, 

So if an Action of Treſpaſs to the (a) Freehold, and an ARion of Com, nl 
Treſpaſs de bonis aſportatis, are joined, and the Plaintiff recovers in neral | = *. 4 
upon both Counts, he hath no need of a Certificate to obtain his Coſts ; (a) Though 
and therefore Coſts de incremento ſhall go upon the Statute of Gloucefler. Leiden yet 


- "if for hunt. 

by an inferior Tradeſman, the Plaintiff ſhall recover full Coſts. See Stat. 4 and 5 W. and M. 
c. 23 ., Salk, 218. pl. 2. R. Raym. 149. Com. Rep. 26. pl. 18. 12 Mod. 121. Comb. 
420. an 5 Mod. 307. | 


As in Treſp aſs for breaking his Cloſe, and FEY SE Fe: his Cattle, the 

Plaintiff ſhall have his full Coſts ; (5) for the impounding his Cattle is an omg. 39. 
Injury | to his Perſonal Property, in which no Right of Frechold can come Edgard f 
in 8 jud 


(6) So in 


Treſpah for chaſing his Cow, and his Domeflick Fowls, viz. Hares, Geeſe, Sc. with Dogs which were 


aſed to bite Tame Fowl, by whoſe biting they were killed; on Not guilty, Verdict for the Plaintiff; 


and he bad his full Coſts, becauſe this 1s not a Tre os wherein the Right of Freehold may come in 
Queſtion. Mich. © Gee. 1. in C. B. Kren and Whifler, tra. 12 erat in Treſpaſs for breaking his Cloſe, 


and afing his Hull, Verdict for the Plaintiff, and one Penny Dam = 7. held by the Court that he 
mould have his full Coſts, becauſe the 22 & 243 Car. 2.c. 9. rv, op to ſuch Actions of Treſpaſs 
where the Freehold may come in Queſtion. Paſeb. 9 Gee. 1. in C. B. and Berry, Sus. 551. 


Gilb. ys . 


. Soi in Treſ ſs for chaſing his Sheep, 
Arte es xit & elongavit, after Ver 


mages, he had his full Coſts principally upon the Word (c) abduxit, which _ : ood. 4 


and that he the Defendant ad loca 


is the lame | in Signification wich ann. | (e) And note 


| that if any 
. be carried off 1 the Grounds, of never ſo little Value, it will be an Aportavit; for 
the Words Abcarriavit and 4/portavit in Declarations mean ſuch a Carrying as amounts to the Defen- 
dant's Uſe. Gilb. Rep. 198. And wide 2 Vent. 215. where digging Roots, and removing them about 
oo Cards in the ſame Ground, amounted to an £/portavit. See Stra. 634- 


So in Treſpaſs Quare vi & armis the Defendant flung down certain Raym. 847. 
Stalls of the Plaintiff's, in a Market-Place; on Not guilty, and Verdict _ me 
for the Plaintiff, but ſadgets under 405. the Court held that the — . 
Plaintiff, without the ] Certificate, ſhould have full Coſts; for 2 jones 232. 
this is a Treſpaſs > ay * a "Chactel, in which no Title of F reehold can and 2 Show, 
come in Queſtion; and though they had been fixed to.the Freehold, * *n S. C. 
— if the Defendant had — them away, it would be out of the *® Judged. 

tatute. 

Bur where the Treſpaſs is merely to the Freehold ; as where in Treſpaſs Carth. 224. 
the Plaintiff declared that the Defendant Herbam depaſcends, & ſolum & 

A carucis ſubvertendo, & in ſolo 2 & cum terra inde projeũ 


= 


dict for the Plaintiff, and 2d. Da- Carth. 225, 
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at — dae 9, elauſum ſuum rr 

* | Flancff ſhafl have no more re than — Bong . 2 wo 
entr. 48. So Treſpaſs Nuare clauſum fregit,” and porting the Phintif*s 
Soo F634 Ground, was Sy SA ths Statute. | nens 


D M Soin Treſpaſs Quare clauſum fregis, & genden leres Perſon end 


fugavit, per quod the Plaintiff 's Sen Buſhes, necnon tic 
is j ( Ang). Poles) in ebdem clauſ” ere, affix* & exiftent* wel wr" ral es 


Apon.. Stra. ſpoliavit, after Verdict and one Penny Damages, the Court held that 
633. taking and pulling up the Poles was not ſuch an Anon rt 
G'Ib. Rep. to Converſion; and that though the Treſpaſs begun by chaſing the Bull, 
yet the Damage is laid to be done to the Freehold; n 
might well come in Queſtion. ben 
* Page 314. So in Treſpaſs for breaking and entering the Plain-iff's Houſe, ; = 
3 ing him out of Poſſeſſion and Uſe of the ſaid Houſe, with a 
15 5 8 for a Month, per quod he was put to great Sa nce te gain the Pt 
Blunt aud bis Houſe, and in the mean Time loſt the Profir and 0 Uſe thereof; aft 0 
rec ad- Verdict for the Plaintiff, and 25. 6 4. Damages, th ourt held that 


was a plain Treſpaſs Quare clauſum fregit within the Statute, and 
Gil. a per ques was only Matter of an * 
Stra. 645. 3 


Alſo if there be a Treſpaſs upon the Freehold, and likewiſe a | Covdt laid 
Bonis aſportat', in order to put in for Coſts merely, if there be no Eviz 
dence of the-carrying away of the Gogds, by which the Defendant is ac- 

uitted as to that, though he is found Guilty as to the Treſpaſs to t 
Freebold, yer if the Damages be under 405. * Plaintiff wall recover nd 


* In trying more Coſts than Damages“. | 

ſuch Caſes, it , p * 
is very neceſſary Attention, on the Part of the Defendant, ſhould be given to the Declaration, and to the 
Evidence, and if an A/portavit is not found, to ſee that the Verdi& be property taken. Though if à Ver 
dict was taken generally, and no Evidence given of an ortavit, and Da yes under 40 8, the Courty 
on Motion, will amend the Verdict, by the Judges Notes. | 


It is further to be obſerved in the Conſtruction of the Seat 24. & 

23 Car. 2. that there is no need of à Judge's Certificate, where by. the 

Pleading it appears that the Title or Intereſt of the Land is in;Qyeſtiony 

(a) 2 Mod. (4) as in an Action for eatin ng his Graſs, per quod his Common was im- 
OO N paired; ſo (5) if the Defendant juſtifies by any Thing that brings the 


pl. 222. Title of the Land in Queltioh, the Judge need not wo r 


(% Where Plaintiff to his Coſts. 

the Defen- 

dant juſtifies for a Way, and Iſſue is joined upon extra viem, and found for hs Plaintiff, he mall hare 
full Coſts. 2 Lev. 234. 2 L. Raym. 1444. 3 Stra. 7 26, 1168. Gilb. Nor. 198, 199. 


Alſo by the 8 67 9 W. 3. cap. 11. * preventing wilful and malicious 
Treſpaſſes, it is enacted, That in all Actions of Freſpaſs, to be com- 
* menced and proſecuted from and after the 25th of March 1697, in any 
of his Majeſty's Courts of Record at Weſtminſter, wherein at the Trial 

of the Cauſe at Weſtminſter it ſhall appear, and be certified by the 
„Judge, under his Hand, on the Back of the Record, that the Treſpaſs 

* upon which any Defendant ſhall be found Guilty was wilful and imaticlots, 

the Plaintiff ſhall recover not ofly his Datnages, but his full Cofts of 

* Suit; any former Law to the contrary notwithſtanding.” — | 
1 If an Action be commenced in an inferior Court, and removed by Habeat 
R. Rayw. Corpus or Certiorari into the Courts of Weſtminſter, the Plaintiff ſhall oy 
full Colts, although the Damages are under 40s. 


2 Vent. 180, 
195» de 


25 A 


395- Jo 
4 Mod. 378. 458 Nin: 
7 Mod. 155. Gilb. Hiſt. C. P. 270. 2 Com. Dig. 435. bn Dn u hate; 
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By the 2x N. 1. cap. 16. it is cnaited, © That in Caſe for ſlandetous Gild. Rep. 
« Words to be ſurd 'or.profecuted in the Courts at Hine, or other 3» | 
Courts that have Power to hold Plea thereof, after the End of that Seſ- 24: Raym. 

* fion of Parliament, if the Damage is found to be under 405; the Plain- gaif 206. 
« tiff ſhall recover (2) no more Coſts than Damages.” * 


2 
7 Mod. 129. 


F 


(a) By this the Power of the Judges is taken away, as to giving Coſt 
is under 408. but it is ſaid to have been the Reſolndon of the r that though the Court cannot in- 
therefore they may give 10 l. Coſts 


creaſe the Coſts, yet the Jury are not bound by the Statute, 
where they give but 10d, Damages. Salk. 297. 


'In the Conſtruction of this Statute, it has been held that it extends not to 0 
Actions for Slander of Title, for that is not properly Slander, but a Cauſe |, 2 ; 
of Damage; and the Slander intended by the Statute is to the Perſon. Law and 


| | Herwood ad- 
judged, Ley 82. Palm, 530, Jones 196. 8. C. adjudged. 


So if for calling Thief, and cauſing him to be arreſted, Ec. and the Cro. Car. 
Defendant is found Guilty of both, it is not within the At. 163, 307, 


* So where the Plaintiff brought an Action on the Caſe for ſlanderous . Page 51 
Words ſpoken of his Wife, viz, That ſhe was a Whare, per quod be loſt 0 515 
ſuch and ſuch Cuſtomers after Verdict for the Plaintiff, and Damages under Salk. 206. 
405. the Court held that the Plaintiff mould have full Coſts, for it is not pl. 5. 

the Words, but the ſpecial Damage which is the Cauſe of Action in this 7 and 


Caſe; and it was incumbent on the Plaintiff to prove the ſpecial Damage, 1 * 
otherwiſe the Action would not have lain for the Words “. 7 Mod. 129. 


| | 2 Ld. Raym. 
$31, 1588. Stra. 645. 2 Stra. 936. Gilb. Eq. Rep. 197. Andr. 375. 2 Barnard, K. B. 79, 84, 
113. 2 Kel. 71. pl. 30. 8 Mod, 371. | 3.1 | | 


t So in all Caſes where the Words are not actionable, but the ſpecial Damage is the Giſt of the 


Action, if Plaintiff recovers, it muſt be on Proof of the ſpecial Damage, and he ſhall have full Coſts, 
though the Damages found, are under 40s. | 


3. Of Coſts io Actions of Aſſault and Battery. 


By the 22 & 23 Car. 2. cap. g. it is enacted, „That in Actions of Aſ- 
„ fault and Battery, wherein the Judge at the Trial ſhall not find and cer- 
* tify, under his Hand, upon the Back of the Record, that an Aſſault and 


Battery was ſufficiently proved, if the Jury find Damages under 40s. 


* the Plaintiff ſhall not recover more Coſts than Damage.” 


On this Part of the Statute it has been (5) held, that if an Aſſault be 


only proved, the Plaintiff ſhall have no more Coſts than Damage, * W. 

1 85 | 2 Lev. 102. 

That if a Man brings Treſpaſs for beating his Servant, per quod ſervitium. Salk. 206. 
amiſit, it is not an Action of Aſſault and Battery within the Statute, but is pl. 5. 


_ A founded upon the ſpecial Namage, in which there ſhall be full 5 — 25 
3 | 2 R. Raym. 
831. 


In Treſpaſs of Aſſault and Battery, Wounding and Impriſonment, as Nich. 10 
alſo for entering and breaking his Houſe, and opening the Doors of the ſaid Geo. 1. in 
Houſe, and breaking three Locks and three Bars belonging to the ſaid C. B. Beek 
Doors, the Defendant pleaded Not guilty to all except the Impriſonment, and Nicholl;, 
and for that he juſtifies ;. and on the Trial che Juſtification was found for Ste 577+ 


the Defendant, and the Not guilty for the Plaintiff, and the Damages agg > 
Vo I. I. 2 ie Uh | i —_ — 


de incremento, where the Damage 
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25. 6d. and held by the Court that the Damages being under 405. he 

could not have full Coſts for the Battery, becauſe the Judge had not cer- 

| tified the Battery to be well proved; neither could he have full Coſts for 

+ But if De- breaking the Houſe, becauſe this is 4 Treſpaſs relating to the Freehold 
fend had Dr 8 * ” 
— julißed the Impriſonment, and he had been found guilty of that, Plaintiff would have been intitled 
to full Coſts. | oh. ws DR 1} der Fi D 


wy 
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(O) Where the Coſts ſhall be doubled oz trebled. 


1oCo, 116. 4. JT ſeems agreed that where Damages were before recoverable, and à Sta- 
2 Inſt. 289. tute increaſes them to double or treble the Value, the Plaintiff ſhall re- 
Hard. 152. cover his double or treble Damages; and Coſts alſo, as Parcel of the Da- 
Carth. 297- mages, ſhall be trebled. | | 

8. F. But where a new Statute gives either ſingle, double or treble Damages, 
2 Inſt. 285, where there were no Damages recoverable before, (4) there no Coſts ſhall be 
Salk. 205- allowed, becauſe the Party can have nothing more than ſuch new Statute, has 
8 > already given, and that is Damages only; for the Statute of Glouceſter cannot 
* "= 8. operate to add Coſts to what is given by a ſubſequent Statute, becauſe the 


La. Raym. new Statute muſt be conſtrued from itſelf, which gives Damages only. 
19. Skin. 


ILL pl. 4. Stra. 50. 2 Stra. 974. (5) As upon the Statute 2 E. 6. c. 13. for not ſetting out 
Tithes, Sc. 2 Inſt, 651. Cro. Jac. 70. Cro. Car. 560. Hard. 152, but now wide the 8 and 


g:W. 3. c. 11. _ 


— 


Ante 511. but that Statute extends only to the Caſe where the ſingle Value of the Tithes found 
by the Jury does not exceed twenty Nobles, i. e. 61. 138. 4d. - 


lug 280. (e) In an (4) Action for a Forcible Entry upon 8 H. 6. cap. 9. which 
2 ol gives treble Damages, the Plaintiff ſhall recover not only treble Damages 
1 Vent. 22. but (e) treble Coſts allo. | 
S. P. adjudg- 
ed. (4) So in an Aſſiſe upon the Statute for a Diſſeiſin with Force. 10 Co. 116. b. (e) And the 


Coſts de incremento, as well as thoſe given by the Jury, ſhall be trebled. Cro. Eliz. 582. Leon, 282. 
2 Leon. 52. Co. Lit. 257. 2 Stra. 1044- | 


page 316 “But in an Action of Debt upon the Statute of 1 & 2 Ph. & M. cap. 12. 
2 Inſt, 289. of Diſtreſſes, upon the Branch of the Statute by which the 31. and triple 
Kelw. 209. Damages are given to the Party grieved, for driving a Diſtreſs out of the 
N. Bendl. 80. Hundred, no Coſts are to be given, becauſe the Statute, by Intendment, 


5 . gives triple Damages in Lieu of the Whole. 
0. So in an Action of Waſte againſt Tenant for Life or Years, by the Sta- 
hows To" tute of Glouceſter, cap. 6. the Place waſted, and treble Damages ſhall be re- 


Godb. 210. Covered, (f) but no Coſts, becauſe no Action lay againſt them at the 


8. P. adjudg- Common Law; but the Action and Damages are merely given. 
ed. 
(f) But now wide ſupra 8 and 9 W. 3. c. 11.“ 


ͤ—mD— — — V 


* Ante 511. if the ſingle Value of the Waſte found by the Jury does not exceed twenty Nobles, 
Plaintiff ſhall have Coſts. 


2 Inſt. 289. But in Waſte againſt Tenant in Dower, Sc. treble Damages and Coſts 
 (g) A Frehi- alſo ſhall be recovered, becauſe (g) an Action of Waſte lay againſt them at 
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the Common Lay ; and for the Waſte, Damages ſhould have been fe- wage only, 
Fe ee eee * dia dich 30 


1 115 ; ef Uk | l 10 Tt h | 8 4434 I D es 161 
were recoverable, but only for Waſte, after the Prohibition delivered. 10 To. $16, a; 
. 228 - . ö x a —— _ 1 0 0 ? 


In an Action upon the Statute of 2 H. 4. cap. 1. for ſuing before the Rol. Abt. 
Admiral for a Thing done upon the Land, in which Caſe the Statute gives 7. 
to the Plaintiff double Damages, without ſpeaking of any Coſts, - yet he Per 159 
ſhall recover as well double Coſts as double Damages. 10 C9 000s; 

So on the Statute 2 / & M. cap. 5. by which treble Damages and Coſts Salk. 205. 
are given againſt the Reſcouſer of a Diſtreſs for Rent, in an ISE upon * | 
the Caſe for a Reſcous upon the Statute, the Plaintiff ſhall recover treble P 11087 
Coſts as well as treble Damages; for the Damages are not given by the n | 
Statute, but increaſed, and an Action upon the Caſe lay for a Reſcous at 2 Stra. 974. 


Common Law, Lau and 
| Storte. 
Carth. 321. 
DDr unn 1. torn — War — Creole, 
Ld. Raym, 


(p) Of awarding the Defendant his Coſts, * 


Y the 23 H. 8. cap. 15. it is enacted, * That in any Suit in a 
„ Court of Record, or elſewhere, in any Action, Bill or Plaint of 
„ Treſpaſs, upon 5 Rich. 2. Debt or Covenant, _— any Specialty ot 
« Contra&t, Detinue, Account, charging as Bailiff or Receiver, Caſe, 
* or (c) upon any Statute for any Offence or Wrong (4) Petſonal, im- 
„ mediately done to the Plaintiff, if the (e) Plaintiff (f) after Appear- 
* ance of the Defendant be (g) nonſuited, or () any (i) Verdict 
<« * (4) paſs by lawful Trial againſt the Plaintiff, the Defendant (7) ſhall * Page 517 
have Judgment to recover his Coſts, to be taxed by the Judge of the 
* Court, and the Defendant ſhall have ſuch Proceſs and Execution for the 2 ——_ 
« ſame, as the Plaintiff ſhould have had, in caſe the Judgment had been gen for an 


] tion for an 

for him.“ Eſcape ; for 
. though within 
the Equity of Nen. 2. that gives it againſt the Warden of the Fl-et, yet it is not properly an Action 
upon the Statute, becauſe no Mention 1s made of the Statute in the Declaration ; and this was no Per- 
ſonal Wrong. 2 Leon. 9, 10. 4 Leon. 182. + Nor to an Action upon 8 H. 6. c. 9. for a For- 
cible Entry, for that was no Perſonal Wrong; and the Writ ſays Zuod difſeifivit. 2 Leon. , 10. 
4 Leon, 182. So it extends not to an Action upon 1 and 2 P. and M. c. 12, for unlawfully im- 
pounding a Diſtreſs. 2 Leon. 52. 3 Leon. 92. And the rather, becauſe this Action is grounded upon 
a ſubſequent Statute. Nor to an Action upon 5 Eliz. c. 9. for Perjury. Hut. 22. Brownl. 66. 
Cro. Eliz. 177.80 it extends not to an Action upon 2 E. 6. c. 13. for not ſetting forth Tithes, be- 

cauſe a mere Non-feaſance, and no Perſonal Wrong. 2 Inſt. 651. Noy 32. (4) It extends not to 

an Aſſiſe. Brownl. 28, 29. (e) Otherwiſe if he is an Infant, for commencing his Suit by Guardian, 
there can be no Malice ſuppoſed in him. Cro, Eliz. 33. vide Bulſt. 189. —— Nor to Perſons who 
ſue in Auter Droit; for which wide infra, concerning Executors and Adminiſtrators. For 
this vide 2 Lev. 81, 82. (g) Secus if the Original be diſcontinued. Leon. 105; Hut. 36. 
Cro. Car. 575. —The Plaintiff the Day before the Trial came into Court, and entered a Noelle Praſegui, 
and whether the Defendant ſhould have Coſts, Hard. 15 2. dubitatur. (5) Though Special. Cro. 
Eliz. 465. Hard. 152. (i) In Covenant againſt two for not building, Judgment is given againſt one 
by Default, and the other pleads Performance, and it is found for him, the Plaintiff can have no Judg- 


ment, but the Defendant ſhall have his Coſts. Lev. 63. + (4) Not upon Demurrer that goes to 


the Writ only; /ecus if to the Action. And. 117. vide Hard. 152. Cro. Car. 533. March 30. and 
8 £& g W. c. 10. By which it is now certainly given. (1) Though Judgment is not given upon the 
Nonſuit, but upon the Inſufficiency of the Pleading. Moor 625. pl. 857. Winch 69. 3 Bulſt. 248. 
Godb. 220. & wide Dyer 32. Cro. Jac. 159. | ts | 


9 — —— 


I See poft 517. and 9. If in Eſcape, the Deſendant is not intitled; alſo wide the References in the 
Margin of the Statute, Rufbead's Edition. . 
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Alſo by the Statuts of 6. 1, gap. 3. it is gnacted, Ihe 
2222 Perſon, after the End o — Seſſion of — ſhould commence 
to Execurors, ** or ſue in any Court, any Action, Bill or Plaint of Treſpaſs, Ejectment, 
vile in. „of other Action, (d) wherein the Plaintiff or Demandant'{e) might have 
(4) Not in an 4e Coſts; and after Appearance of the Defendant becomes nonſuit, or any 
A Ter Vd by lawful Trial again8. hitn, the N foal 
dia is affirm. ** Judgment to recover his Coſts, to be aſſeſſed and levied gs Caſts, by 
ed, becauſe if 23 H. 8.“ | : a . h | ' © $5 1 
the Jurors ; S £15555 be GT 
had been attainted, the Plaintiff ſhould have had ſuch Coſts only as in the firſt Action, if found for him, 
but not more in Reſpe of the Attaint. Daly and Bellany, Cro. Car. 542. March 24. Joes 452. 
adjudged, (e) Though the Declaration is inſufficient, yet the Defendant hall have Coſts, ' 2 Rol. 
Rep. 13. Palm. 147. & wide Godb. 329, 348. Hob. 219. Hut. 16. , Palm. 365. 3 Lev. 322, 
— 15 8 the Mi, prius Roll varied from the Plea-Roll, ſo as the Nonſuit was imma- 
ter! . aym. 3 . , 


By the 8 & g V. 3. cap. 11. In Treſpaſs, Aſſault, falfe Impriſon- 
„ ment, or Ejectment againſt ſeveral, if any one or more is acquitted by 
Verdict, every Perſon ſo acquitted ſhall recover his Coſts, as if a Verdict 
had been given againſt the Plaintiff, unleſs the Judge ſhall immediately 
* after Trial, in open Court, certify _ Record, that there was a rea- 
* ſonable Cauſe for making ſuch Perſon Defendant.” oy © 

11 Mod. 126. And by the ſame Act, In all Actions of Waſte, Debt upon the Sta- 
te tute for not ſetting forth of Tithes, where the fingle Value or Damages 
© found by the Jury exceeds not twenty Nobles; and in a Scire Facias 
&« and Suits upon Prohibitions, the Plaintiff ſhall recover his Coſts; and 1 
the Plaintiff be nonſuit or diſcontinue, or a Verdict paſs againft him, the 
% Defendant ſhall recover his Coſts,” 


Lo. Aw 


* 18 
WU ” 


(E) What Perſons are intitled to, 02 exempted 
from paying Coſts : And herein, | 


1. Of Executors and Adminiftrators. 


XN Executor Defendant pays Coſts in (g) all Caſes, and the Judg- 
og Na ment is de Bonis Teftatoris f, Sc. & , non tunc de bonis proprits, 


tors, 446. Alſo (b) when he is Defendant, and there is Judgment for him, he ſhall 
{f) 31 H.6, have his Cots. | 
1 ; 


Bro. Exec. 164. Plowd. 183. Bunb. 45, 160. g) But a Defendant in Equity ſhall not Coſts, 
for he cannot plead it at Law in Excuſe of Aﬀets, Hard. 165. and nota, That in Equity the s are 


uſually awarded out of the Aſſets. Eq. Abr. 125. (+) That an Executor Defendant ſhall have his 
Coſts. Cro. Eliz. 503. Hut. 69, 79. | 


But an Executor or Adminiftrator is not within the 23 H. 8. cap. 15. 

or 4 Jac. 1. cap. g. which give Coſts to the Defendant after a Verdict or 

* Page 518 Nonſuit; nor within the 8 & 9 V. & M. cap. 11. which gives Coſts upon 
4 a Demurrer, being made upon the ſame Platform; fo that when they are 

* = 19. Plaintiffs they pay no Coſts, for they ſue in auter droit, and are but Truſtees 


_ Cro.Eliz. 69. for the Creditors, and are not preſumed to be ſufficiently conufant in the 


503 Perſonal Contracts of thoſe they repreſent; and this by an equitable Con- 


Winch 10, ftruction of the Statutes, for there are no expreſs Words to exempt them. 


70. a 
Savil 133. Cro. Jac. 361. Rol. Rep. 63. Cro. Car. 289. Kelw. 207. Hut. 69, 79. Cro. Jac. 
229. Yelv. 168, Brownl. 107. 6 Mod. 93. 
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But (4) if Executors or Adminiſtrators bring an Action in their own u Mod 
Right, as for a () Converſion or Treſpaſs in their own Time, they ſhall pl. 17. 4 
pay Coſts. | | Pl. 16. 


1 


— 


Salk. 


314 pl. 2-4. (a) 2H. 5. 16. Sav. t34. Hut. 56. Although they name aas *Executore, for 


it is but Surpluſage. Dal, Latch. 220. 1 Vent. g2.— But vide Maſon and Jackſon, 4 Lev. 
60, adjudged cont” per tatam Curtam ; becauſe in the Right of the Teſtator, though a Thing done in their 
own Time in a Raviſhment of Ward brought by Exetutors, for a Raviſhment In their Time. 
Peacock and S, Cro. Car. 29. By 1 cox?” Yelv. But Hor. 78. 8. C. by two Judges againſt 
two z and in 6 Mod. 94. $. C. cited per „ and the Reaſon of the Reſolution was, becauſe the Ward 
never came to the Defendant's Poſſeſſion. (5) Where the Trover is in the Life - time of the Teftator, 
and the Converſion in the Time of the Executor, he ſhall not pay Coſts, 6 Mod. 92. 


So in un Indebitatnes Aſſumpfit by Huſband and Wife, who declared, That Salk. 207. 
the Defendant was indebred to them in 20/1. as Executors of the Laſt Will Pl 6. 
and Teſtament af J. 8. for Money had and received to their Uſe as Execu- d. fie, 
tors, which he promiſed to pay, Sc. on the Trial the Plaintiffs were non- 6 Mod, gz, 
ſuited z and it was held, That the Plaintiffs ſhould pay Coſts, for the Cauſe 181. 8. L. 
of Action aroſe in their Time; for the Receipt being ſince the Death of djudged. 
the Teſtator, if it was by the Conſent of the Executor it is the Receipt of 
the Executor; or if without his Conſent, yet the bringing the Action is a 
Conſent, and the naming themſelves Executors is only to deduce their 
Right, and ſet it forth ab origin. _ 3-133. | 

But if an Executor brings an Indebitatus upon an Account made in his , , 165 
Time, it is in the Right of his Executorſhip, and he (c) ſhall pay no 1 jones 47. 
Coſts. 428 — \ 

e ne 


brings an /n/imul computaſſit, and is nonſuited, he ſhall pay no Colts ; becauſe there wat no new Cauſe of 
Action, but a new Action upon aſcertaining an antient Right, notwithſtanding which, it ſtill remains 
the Teftator's Debt. 6 Mod. 93. 12 Mod. 440. Bunb, 44. Said to have been adjudged, 2 Ann. 
Salk. 207. pl. 6. 8. P. + | . ; 
— — — — — 3 


| + Exeeutors, &c. pay Coſts for not proceeding to Trial, accatding to Notice. 


So if the. Goods of the Teſtator be taken and converted before they come Salk. 208. 
to the Hands of the Executor, he ſhall not pay Coſts upon a Nonſuit in an * Helt, C. J. 
Action brought for theſe, for they were never. A * 1 

So where an Action was brought by an Adminiſtratrix for Money lent by Paſch. 27. 
the Inteſtate, the Defendant pleaded Payment to the Plaintiff after the Death Car. 2. in 
of the Inteſtate, and Iſſue joined upon it, and Verdict for the Defendant; 5 14 009 
it was itiſiſted upon, that the Defendant ſhould have Coſts upon 4 Jac. 1. 5. , 

c. 3. this being a Falfity in her own Conuſance; but it was denied, the Ac- 
tion being as Adminiſtratrix ; ſo that upon the bringing the Action, that 
which is pleaded to be in her on Conuſance does not appear. . 

If an Adminiſtrator brings an Action on the Caſe in C. B. and there is a Carth, 281. 
Verdict and Judgment againſt him, and thereupon he brings a Writ of Gale and Tl. 
Error in B. R. where the Judgment is affirmed ; yet he ſhall not pay Coſts, 4 r 244+ 
for he is not a Perſon within the latent of the Statute which gives Coſts in 25d 3 Lev. 


this Caſe, although it was objected, that it was his own Act, and lay in 171 _ 
his own Knowledge, and was brought in dilatione executionis. brought after 


4 Deve / aui, f 


be ſhall pay Coſts. 2 Stra. 977. 2 Barnard. K. B. 450. An Adminiftrator diſcontinues without Coſts, 
2 Stra. 871. See Hardr. 70. 2 Barnard. K. B. 154. 2 | oF 


* 2. Of Officers and Miniſters of Juſtice. . Page 51 9 


By the Statute 7 Fac. 1. cap. 5. it is enacted, + That if any Action See 2 Bar- 
upon the Caſe, Treſpaſs, Battery, or falſe 1m ſhall 'be-brought nerd. K. . 
in the Courts of Meſtminſter, or elſewhere, againſt any Juſtice of Peace, 
1 0 Mayor 
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Liberty is given to plead Not guilty. Cro. Car. 467. 


Coſts. 


« Mayor, Bailiff of City or Town Corporate, Headborongh, Portreeve 
4. — Bailiff, (a) Conſtable, Tithing- men, Collectors of Fifteenths 
(a) — and Subſidies, concerning any Thing by them done by Virtue of their 
a. : 8 « Office, they, and all others, doing any Thing in their Aſſiſtance, or by 
3Bult, 77. their Command concerning their Office, may the general Iſſue, c. 


Rol. Rep. and (6) if the Verdict ſhall paſs with the Defendant in any (c) ſuch Ac- 


274" . © tion, or the Plaintiff become nonſuit, or ſuffer a Diſcontinuance, the 
* “ Juſtices, or (d) ſuch Judge before whom the Matter ſhall be tried, ſhall 
Judgment is allow the (e) Defendant his double Coſts.“ MARES; 
after given ' 17 0s 

— Inſufficiency of the Declaration. Cro. Car. 175. (5) But this extends not to an Achion 
upon. the Caſe againſt a Conſtable, for preſenting that the Plaintiff was an Inhabitant of A. by Reaſon 
of which he was compelled to pay, c. unjuſtſy, becauſe no 'Treſpaſs or falſe Impriſonment, wherein 
Nor to an Action by a Freeman againſt a 
Mayor, for refuſing his Vote in the Election of a Mayor, becauſe a Non-feaſance. 2 Lev. 261. And 
ſaid per Curiam, That the Intent of the Statute was te give double Coſts in falſe Impriſonment, Ac. where 
it enabled to plead the general Iflue. (&«) It cannot be allowed, unleſs the Judge of Aſſiſe marks the 
Poflea. 2 Vent. 45. 2 Lev. 251. Winch 16. (e) All che Defendants, Vaugh. 117. 


By the Statute 21 Jac. 1. cap. 12. f.'3. the above Statute is made per- 

petual,' and it is thereby further enacted, © That Churchwardens, and 

all Perſons called ſworn Men, executing the Office of Churchwardens, 

— « (f) Overſeers of the Poor, and others, which ſhall do (g) any Thing by 
(// "144 43 « their Affiſtance or Command, concerning their Office, ſhall have Bene- 
and Title fit of 7 Fac 7 85 5 
Poor, (g) Not | n 
where an Action is brought againſt Churchwardens, for falſly and maliciouſly preſenting the Plaintiff 


for Incontinency ; becauſe merely Eccleſiaſtical, and the Statute is intended only where troubled con- 
cerning Temporal Matters. Cro. Car. 286. Jones 305. 


Carth. 188, If A. brings an Action on the Caſe againſt B. (who is Colleetor of the 

Willet and Taxes) and declares, that for 195. due to the King, he diſtrained 20 of his 

90. Lambs, which he might have fold to 7. S. for 40 4. but that he deceptiv# 
ſold them for 95 5s. and kept the Overplus of the Money; and farther de- 
clares upon a general Indebitatus Aſumpſit for 16's. as ſo much Money re- 
ceived by him to the Plaintiff's Uſe; and the Defendant, as to the firſt 
Part, pleads Not guilty, and quoad the Promiſe Non aſſumpſt, and there 
is a Verdict for the Plaintiff; if the Judge of Aſſiſe certifies on the Poſtea, 
that the Defendant's Juſtification, as to all, was as Collector of the Royal 
Aid, by Virtue of the Statute 1 //. & M. St. 2. c. 32. /. 10. the Defendant, 
purſuant to that Statute, ſhall have treble Coſts, 


3. Of Coſts for and againſt Informers, and where the Proſecution may 
be ſaid to be carried on at the Suit of the King. | 


2 Keb. 781. It ſeems agreed, that a common Informer, upon a popular Statute, can 
Rol. Abr. in no Caſe recover Coſts, unleſs they be expreſly given by ſuch Statute z 


+4- for it is certain, that he cannot recover them at Common Law, for that 
utw. 200, 


Vent. 133, doth not give Coſts in any Caſe; neither can he recover them by Force of 


Salk. 206, the Statute of Glouceſter, which gives the Plaintiff his Coſts only in Caſes in 
pl. 6. which he ſhall recover his Damages. 
oor 65, 


3 Lev. 374. 2 Inft, 288. 


* Page 320 But in an Action on a Statute by the Party grieved, for a certain Penalty 
Ionen 447. Siven by ſuch Statute, the Plaintiff within the Statute of Glouceſter ſhall 
Cro.Car.5 59. recover Coſts, becauſe ſuch Penalty is intended him by Way of mann 

2 or 


—— 


— — 


* DDD „ 


for his particular Damage by the Offence prohibited; and if he could eco. . Int. 289. 
ver that only, and no more, it would be in moſt Caſes in vain for him to ſue Rol. Abr,, 
for it, ſince the Coſts of Suit would exceed it. CCC 


contrary to the Statute; after Verdict for the Plaintiff, it was held, That Lutw. 200. 
though. this was on a new and, Law, yet being brought by the Parties _ 230, 
injured, and for a certain Penalty, they ſhould have their Coſts ; otherwiſe C. 
W ' £ 


N ez | Corporation , 
ere the Action is brought by a common Informer. of Phmonth 
| | v. Collingy 
adjudged. And the like Point ſaid to have been adjudged Mich. 5 W. 3. berwven tho ion 
Cutlers and Bain. 12 Mod. 46. Comb. 224. Skin, 363. pl. 6. 


367. pl. 14. Holt, 172. 
But no Coſts ſhall be recovered inn, Avian on a Statute, which gives no Rol. Abr. 
certain Penalty to the Party grieved, but only his Damages in general, Sc. 57+ 
if ſuch a Statute be introduckive of a new Law, and give a Remedy in 2 1 C. 4 
Point not remediable at the Common Law ; but there is not that Inconve- Cro. Car. 
nience in this Caſe as in the former, becauſe no certain Sum being ſpecifaed, 560. 


pl. 4+ 


the Jury may give the Plaintiff full Satisfaction by Way of PN Salk. 206. 
enacted. 


As to Coſts againſt Informers, by the 24 H. 8. cap. 8. it is 


„That the Defendant ſhall recover no Coſts on Nonſuit or Verdict, when 


& the Plaintiff ſues to the King's Uſe.“ 


But by the 18 Eliz. cap. 5. which is made per ual by 27 Elz. J 2 
it is enacted, That if any Informer or Plaine ep 


„10. 
on a. Penal Statute, mall 


„ willingly delay his Suit, or ſhall diſcontinue, or be nonſuit in the ſame, 


ce or ſhall have the Trial or Matter paſſed grin him therein by Verdict 


or Judgment of Law; that then in every 


« or Plaintiff ſhall yield, ſatisfy and pay unto. the Party Defendant, his 


uch Caſe, the ſame Informer 


* Coſts, Charges and Damages, to be aſſigned by the Court, in which;the 


„ ſame Suit ſhall be attempted, &c.” 
In the Conſtruction of this Statute, it hath 


44 ad 


been holden, that it extends 


only to common Informers, who are to have the whole Benefit, of the Pe- Ang 1 
che Fatty | fe n or. where Crs. Elie, 1 
ue for it“. nn 


nalty, and not where the Penalty is given to 
Part is given to the King, and Part to him 


Who w or i "TS 


»3 177. 5 . 
Leon. 118. 


Salk. zo. 2 Salk, 543. Pl. 1. Ld, Raym. 276 


* Sed 45. 


Alſo it hath been holden, That where Judgment is given againſt a In- Sid. 311. 


former, becauſe the Court in which he ſues has no Juriſdiction of the auſe, * Ke 


. , 106, 


or becauſe the Statute on which he grounds his Information is diſcontinued, * Hut. 35; 
et he ſhall pay Coſts within the Intent of the Statute, which ſhall, have a 336. 
iberal Conſtruction, and was intended to prevent all vexatious Informa- 

tions. f | eo ci 

By the 18 Eliz. there is a Proviſo, That it ſhall not extend to any Officers 
that have uſed to exhibit Informations, &c. 8 
But now by the 4 & 5 W. & M. cap. 18. it is recited, That divers vide 9 Ann; 

& malicious and contentious Perſons had more of late, than in Times c. 20. By. 

„ paſt, procured to be exhibited and proſecuted, Informations in their which op, 

« Majeſties Court of King's Bench at Weſtminſter, againſt Perſons in all roy ee 

« the Counties of England, for Treſpaſſes, Batteries, and other Miſde- in Nature of 

« meanors; and after the Parties ſo informed againſt had appeared to a 2. ar. 

% ſuch Informations, and pleaded to Iſſue, the Informers had very ſel- ran. 

« dom proceeded any further ; whereby the Perſons ſo informed again(t 
© had been put to great Charges in their Defence; and although at the 

« Trials of ſuch Informations, Verdicts had been given for them, or a 
& Nolle Proſequi entered againſt them, they had no Remedy for — 

| | ... W ._"4 
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_ « -Cofts sgainſt ſuch Informers;“ and bereuen it It ended, That 
* Page 521 © the Clerk of the Crown in the Court of 'King's Bench hall not, wich- 
out expreſs Order be given by the ſaid Court in gpen Court, exhibir, 
8 « rectiye or file, any Dr for any of the Cauſes aforeſaid, or iſſue 
« qut any Proceſs thereupon, before he hall have taken, or ſhall have de- 
« liyered to him a Recagnizance from the Perfon procurigg ſuch Informa- 
& tion to be exhibited, with the Place of his Abode, Title or Profeffion, to 
be entered, to che Perſon againſt whom ſuch Information is to be exhibic- 
eds, in che Penalty of 200. cht he will effectually proſecute ſuch Infor- 
mation, and abide by and obferve fuch Orders as the Taid Court mall 
* direct; which-Recogoizance the Clerk of the Crown, and alſo every 
juſtice of Peace of any County, Sc. (where the Cauſe af any ſuck la- 
4 formation ſhall ariſe) are by the ſaid Stature impowered to take; after 
„ the Taking whereof the Crown ſhall make an Entry thereof upon Re. 
« cord, and ſhall file a Memorandum thereof in fome publick Place in his 
„ Office, that all Perfons may retort thereunto without Fee; and in caſe 
« any. Perſon againft whom any Information for the Caufes afotefaid, or 
* ary of them, 'ſhall be exhibired, ſhall appear thereunto, and plead to 
% Iſſue, and that the Profecutor ot ſuch Information mall not, at his own 
proper Coſts and Charges, within one whole Year next after Iſſue Joined 
therein, procure the ſame to be tried; or if upon fuch Trial a Vertlict 
1 paſs for the Defendant; or in caſe the fame Informer procure a Wolle 
« Proſegui to be entered; then in any of the ſaid Caſes, the Court of * 

4 Bench is authorized to award to the Defendant his Coſts, unleſs t 
« Judge before whom 'ſuch Information ſhall be tried, hall at the Trial, 
« in Court, certify upon Record, That there was reaſonable Cauſe far 
«exhibiting ſuch Information; and in caſe the ſaid Informer ſhall not, 
* within three Months after the Cotts taxed, and Demand made thereof, 
* pay to the ſaid Defendant the ſaid Coſts, then the Defendant fhall have 
* the Benefit of the ſaid Recognizance to compel them thereunto. 
Provided, That nothing hereof ſhall extend, or be conſtrued to ex- 
« tend, to any other Information, than (a) ſuch as ſhall be exhibired in 
(a) From © the Name of their Majeſties Coroner or Attorney in the Court of King*s 


— 3 * Bench for the Time being (commonly called the Mafter of che Crown- 


Informations Office.)“ 
exhibited by : THe | 
the Attorney General, remain as they were at the Common Law, a Hawk. P. C. 262. 


2 Hawk. Tn the Conſtruction of this Statute it has been holden, That no Coſts can 

P. C. 263, be had on this Statute, on an Acquittal at a Trial at Bar, not only becauſe 
the Clauſe which gives Coſts, unleſs the Fudge at the Trial certify @ reaſon- 
able Cauſe, ſeems only to have a reaſonable View to Trials at Ny prius, 
but alſo becauſe a Caufe, which is of ſuch Conſequence as to be thought 
proper for a Trial at Bar, cannot well be thought within the Purview of 
the Statute, which was chiefly deſigned againſt trifling and vexatious Pro- 
ſecutions. 


| Salk. 194. Alſo if there be ſeveral Defendants, and ſome of them acquitted, and 
Pl. 5. others convicted, none of them can have Coſts. $41 
2 Hawk, But whenever aDefendant's Caſe is ſuch as authorizes the Court to award 


F. C. 263. him his Coſts, he ſeems to have a Right to them ex debito Juſtitiæ; for it 
ſeems a general Rule, that where Judges are impowered by Statute to do 
a Matter of Juſtice, they ought to do it of Courſe, | 
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In the Statute. 23 M. 8, cap, 
« ſues in Forma Pauperis ſhall 
« Puniſhment as the 

But notwithſtandi 


16. there is a Proviſion, © That whoever 
not pay Coſts, but ſhall ſuffer ſuch other 
udge of the Court ſhall think fit.“ W | 

this Statute, if he be (a) diſpaupered, or (4) non- 


fuited, the uſual Pt | ice is to tax the Coſts, and for Non. payment * * Rep. 
der him to be 00 whipped, © _ A | Xx (3) Selk. 


| | { 5 ; | | | 77 8 | 06, I. 1. 
(c) But thaugh the uſual Gonrſe in ſuch Caſe is to tax the Coſts, and if not paid, to whip the PlLIntiF ; 
pet upon Confideration; of the Circumſtances of the Caſe, it is in the Diſcretion of the Court to * 

OX a6 


Sid. 201. An Holt Ch. Juſt. on Motion to whip a Pauper who ited, 

is no Officer for thax 1 Parpote, nor did _ know it done, 2 Salk, 306. pl. * ann 

32 0 „% 21h 1D ti 23. „ i das N 

A. brought a Bill in Forma Pauperis, to which the Defendant put in a Iq. Abr. 125. 

Plea, and Demurrer, which were both over- ruled; and it was inſiſted up- 5 

on, That he ſhould have no Coſts, being at none; but my Lord Sommers, 

after long Debate, and Inquiry of all the antient Counſel and Clerks, who 

agreed that he ſhould have Coſts, ordered him his Coſts (d) like other (4) But wide 

Suitors z for though he is at no Colts, or but ſmall Coſts, yet the Counſel Preced. Chan. 

and Clerks do not give their Labour to the Defendant, bur to the Pauper. 219. Where 
. a 


having a Decree to recover with Coſts, it was held, on Motion, per Curiam, to be unreaſonable that any 
one ſhould have more Coſts:than be was out of Pocket; and thereupon ordered the Plaintiff and his So- 
licitor to make Oath before the Maſter, and what they ſwore they had paid, or were to pay, was to be 
allowed, but no further, ft, 12. | "YL 


* 
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% Of Cod in Replevin. 


N — the Plaintiff had Damages at Common Law, and Coſts by jones 434. 
the Statute of Glouceſter, as a 2 of ſuch Damage, but 3 * 

Avowant or Defendant in Replevin had no Coſts, although in many Caſes 

where an Avowry or Conuſance was made, and a Return prayed, the De- 

fendant was an Actor. | Comyns 122 
But now by 7 H. 8. cap. 4. Every Avowant and Perſon that makes pl. 85. 4 

* Conuzance, or far jane as Bailiff in Replevin, or ſecond Deliverance, 2 Ld. Raym. 

for any Rent, . Cuſtom or Service, if (e) their Avowry, Conuzance 738. 

« or Juſtification be found for them, or the (f) Plaintiffs otherwiſe ©) EN 


« barred, ſhall recover their Damages and Coſts, as the Plaintiff ſhould au, 50, 
6 have done if he had recovered.” | 36 1. for 2 


| | | Year and a 
Half 's Rent, and the Plaintiff pleads Payment of 12 J. and there is another Iſſue for the 241. and the 
firſt Iſſue is found for the Plaintiff, and the ſecond for the Defendant, the Plaintiff ſhall have no 


Coſts or Damage; but the Avowant ſhall have a Return, Damages and Coſts, Cro, Jac. 473. / Ex- 
tends not to a Nonſuit, Jones 42 3» ; 


Alſo by the 21 H. 8. cap. 19. By which the Lord may avow, as in Comyns 125. 
Lands within his Fee, without naming any Tenant in certain, it is further Pl. 85: 
enacted. That (g) every Avowant or other Perſon () making Juſtificati- ? Ld, Raym. 


** on or Conuzance, as Bailiff or Servant in Replevin, orſecond Deliverance, (i) vel 95. 


for pl. 6. 

: | FL. | | 12 Mod. 547. 

(e) Extends to Executors that avow; by 32 H. 8. c. 2. a ſubſequent Statute, 2 Rol. Rep. 457. 
(5) Extends not to a Defendaat that claims Property. Hard, 153, (i) The Defendant avowed the 
Taking as a Stray within his Manor; and whether he ſhould have Cofts, Haſſop and Chaplain, dubitatur ; 
but Judgment reverſed for another Cauſe. Cro. Eliz. 257, 329. Owen 13. but Jones 435. cited, and 


= mm was reverſed becauſe Damages and Cofts were given ; and that this Reaſon is 
0 L. J. 7 B | | | el 
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Sid. 357. 


Cofts, 


* « for Rents, Cuſtoms, (&) Services, ({) Dargage-feaſant, or for other (m) 
„ Rent or Rents, if the Avowry, Conuzance, or Juſtification, be found 
« for them, ar the (=) Plaintiff be nonſuit, or otherwiſe barred, they ſhall 

eff ſhould have done,, 


_— — ah... At. — . G 


Page 523 


entered up- © tecover Damages and Coſts, as the Plain | 
r * Sara «2. s 
Not if an Avowry for an Amercement in a Leet, Ke. 

Moor 893, . Cro; Jac, $20. Noll. Rep. 75. 
4 Jac. 1. & wide Jones 424» 435+ But Cro. Eliz. 257, 329. It has been the co 
fince this AR to give Coſts and Damages. Where the Avowry was for a Pe 


" TE s 


Car. 422, £33, £34. Jones 422. 2 Rol. Rep. 75. 
but Coſts frat! 85 940 


of. CU} 0 5 111 I L TY * "© | 


* 
4 * 1 . * 1 X 4 8 'E * ” — ey 
C3 " p 0 re reren 
7 * 4 * 


e 


„ : 4; « 


(G) Of Coſts in a Urit of Erroz, 


\s 


Cro, Eliz. 
588. 


„ 


By the 
„ | 
19 H. 7. e. Judgment was given, or others bound thereby, brought Error to reverſe 


and it is en- ( 


acted, That 


the ſame be affirmed, or the Writ of Error diſcontinued through the Default of 


ſhould from ** the Party, or the Plaintiff therein be nonſuited in the ſame, the Party 
thenceforth „ 'goainſt whom the Writ of Error is ſued, ſhall recover his Coſts and Da- 
Lr 1 „ mage, for the Delay, and wrongful Vexation, by the Diſcretion. of the 
8 Mod. 73, Juſtices before whom the Writ of Error is ſued.“ | 


314, 316. 


Lad 
Lad 


In the Conſtruction of this Statute, it has been holden, That it extends 
not to Ireland, becauſe not particularly named; therefore a Judgment up- 
on a Writ of Error in the King's Bench there, wherein Coſts were given, 


(p) Where a was for that Reaſon (p) reverſed here, as to the Coſts. 

Judgment in | | - 
C. B. in Treland, was affit med in B. R. there, as alſo on a Writ of Error in B. R. here, and likewiſe o 
a Writ of Error in the Houſe of Lords here, and a Capias ad Satisfaciend* in B. R. here, as well for the 
Coſts given by the Courts in Ireland, as for thoſe given by the Court here, was ſuperſeded as irregular. 


Carth. 460. Ld. Raym. 427. 5 Mod. 421. . 321. pl. 6. | 


(% Vent. It extends not to Executors or Adminiſtrators, where they bring Error 
Mod. 775. one Judgment againſt their () Teſtator, or upon a Judgment againſt 


(r) 3 Lev. (r) themſelves ; for being in auter droit, they are not preſumed to bring 


375. the Writ of Error for Delay. 
4 Mod. $94. L4 Raym. 437. 2 Ld. Raym. 865, 1215, 1413. Stra. 682, 8 Mod. 108. 10 Mod. 


376, 277. 11 Mod. 135. pl. 17. 174. pl. 18, 196. pl. 11, 256. pl. 10. 12 Mod. 440. Comyns 


162. pl. 110. Barnes 90, 103, 110. 2 Barnes 99, 102, 106, 122, 2 Stra. 871. See Annaly 367. 
2 Barnard. X. B. 154. Aud Note, held contrary in C. P. Barnes 110. 2 Stra. 977. 2 Barnard. X. B. 
450. 2 Stra. 1106. Andr. 356, Stra. 68 2. 91 | 


I | | There 


R WET m W W IG — THe” 


. Mic itt et 


-— 


There are no Coſts by this At A where Eames is re. for chan Ore: 6.636, 
there can be no Delay of Execution. n 1 0 . 


4122 0 


Ejectment, where Execution was ue 49.00 a0 den anc Damages, g "aſx LA 
though not as to the Term f. Ven 


5 


+ _ He 
now to enter up the Judgment, to recover the ith. nominal SMS &c. .to execu 
of Poſſeſſion, and then YM an Action for the e * ane the Colts, * * 


Not in Erxrot upon a udgment, in  Fermedon, dernde the Plaintiff Cro. Gar. 2 " 
no Coſts in the 12 firſt Maat and the Intent of the ta ute is to bag! 425. . 


L 
V . * 
ent the Delay of Ex:cyrion for the firlk Damages and. — See * 


And. 119, Lev. 146. Raym. 13 But vide Oro. Eliz. Blix. 617, 65s (a) But in LN In.” 
gedit, though therein no Colts are 5 . t er = 
Cem lar. C. ee 12043 was 3 


This Statute extends to a Writ of Error i in the Rachequer-Chamber, 2 And, 123. 
though given by a ſubſequent Statue. ere. Flix. 
Alſo the more effectuall to prevent: Defondant from brin nging frivolous Pe | 
Writs: of Error, by the 13 Car, 2. nat. 2. cap. 2. it is en „ Phat if ddt 
<< any proſecute a Writ of Error for Reverſal of any Judg — after . 
«*« dif in the Courts of Meſtminſter, Counties Palatine of Ghe er, Lancaſter * 
or Dur bam, or of the great Seſſion in Mulis, and the Judgment is af- 
& firmed, they ſhall pay double Coſts; popular Actions upon Penal Laws 
« (except Debt for Tiches) Indictimenta, Informations, Gt. excepted,” 
But as theſe Statutes do not extend to Caſes where Jud aan f given 
0 


for the (5) Defendant, and che Plainciff brings a Writ of Error, KR was 88 
thought neceſſary to remedy this Inconvenience: And therefore, bie 401. | 


() ADefe 
ant in Replevin, tho* he is conſidered in ſome Caſes as a Plaintif, ſhall not — Coſts within 


915 
Statutes which are to be conſtrued ſtricly, de ca 1 Coſts, are in Nature of a Penalty. Carth. 179. 
4 Mod. 7. Show. 13, 165. 12 Mod. 1, 2 A 2L bed 788. Galle, + * 1. S. C. 


By the 8 & 9 I. z. cap. 10, © ti in any Action, &c. upon m a 

' «© by Plaintiff or Defendant, Judgment ſhall be given for the Defendant; g Mod. 56 
or if after Judgment for the Defendant in ſuch Action, the Plaintiff 316, 

* ſhall bring Error, and the Judgment ſhall be affirmed, the Writ of 12 Mod. 523. 

« Error diſcontinued, or the Plaintiff nonfuited,” the Defendant ſhall kave * Ld. Raym. 


judgment for his () Colts, and eee for the oo, by Gapias ad Salk 194+ 
e ſatigfaciend. Oz I. 3. 8 


Comb. 482. 
6 Mod. 88. (c) But not for double Coſts, for this thall not be gan merely for WN ſinee the 
Plaintiff keeps Poſſeſſion * by Wir ae lis „ . 


„ 


a ) Of Cofts in the ſeveral Steps and P20- 
ceedings of a Cauſe. 


8 * Courts * a Diſcretionary Power in awarding Coſts, be- 

fore there is a final Judgment in the Cauſe, it fems difficult to 
aſcertain the ſeveral Caſes in which the Courts will maks uſe.of this Power; 
however, it may be obſerved in general, that the Delays or Contempts, 


which either Party is guilty of, n only be remigred or purged on Pay- 
ment of Coſts. | 


1 


As 


Hence there can be no Coſts in a Writ of Karor ls a judgment in Th , 
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— * 


12 Mod. * A fot not going on to Trial, Sc. ſo if the Plaintiff moves to amend his 

Vide Tile Declaration, (which is ſeldom refuſed whilſt the Proceedings are in Paper) 

1 it muſt be on Payment of Coſts. Nen 5. 1% £325] | 

10 Mod. 88. There are no Coſts in Abatement upon Demurrer, becauſe there are no 

Salk. 206, Damages given, but only a Keſpondeas ouſter . aum 
Er | 


RATS 5 3 | | 1 
x Salle 520. pt 22. 6 Mod. 157. 2Ld, Raym. 1138. 1 Sr; 414 


Leon. 15. But the Statutes give Coſts on a Nen Pros; and this even before de- 
Hutt. 36. claring, and then he is demandable, for he is not in Court by Attorney 
Cro. Cir. until he has declared; but ſince he has put in his Appearance by Artor- 
TE tsz, * ney, the Court will vacate his Appearance, if he does not do as he dug 
p | 4 to do in, declaring; and this Sort of Nonſuit is as well within the Statutes, 
8 5 as when he is demandable at the Nifi prius : But becauſe the King's Bench 
| ſuffeted them to lie three Terms without awarding a Non 'profs,.:there- 
| Enlarged to fore | 
the End of By the 8 Eliz. caps 2. If upon a Latitar, Alias or Pluries Capias iſſuing 
= 2 out of the King's Bench, the Plaintiff does not declare within three Days 
of KB. made after Bail put in, or after Declaration ſhall delay or ſuffer his Suit to be diſ- 
Mich. Term continued, or be nonſuit, the Court ſhall. award the Defendant his Coſts and 


10 Geo. 2 Damage. | 
Reg. 2. 
Note (6). 


' 

After a Declaration put in by the Plaintiff, and the Defendant puts in a 
Bar or Demurrer, and the Plaiatiff does not reply, Cc. there is a Judg- 
ment-againſt him on the Bar, c. and Coſts awarded, becauſe he does not 
proſecute his Writ with Effect. - 

After Iſſue joined or a Verdict given, the Plaintiff cannot diſcontinue 
without Leave of the Court, which is never granted but upon Payment of 
ean diſcon- 2 
tinue at any Time, after Suit commenced, without paying Cofts ? 


4 Mod. 374, The Plaintiff cannot bring a new Ejectment without paying the Coſts of 
That if a new the firſt 4. | | | 
Trial, or ſe- 


cond Iſſue be direQed out of Chancery, it muſt be on Payment of Coſts,” 2 Vern. 75. 8 Med. 225. 9 
t If he does, the Court will, on Motion, ſtay Proceedings, till Coſts paid. 1 40 


Vide Title, The Defendant ſhall not pay the Coſts of reverſing an Outlawry until 

datlaum. the Plaintiff declares againſt him; and if the Plaintiff be nonſuit, the De- 
fendant ſhall have them again in his Coſts ; and if there be more Defendants 
than one, and they be all outlawed, they ſhall all be contributory for the 
Coſts, and not every one pay the whole Coſts, 


— 9 Ai. 4 — — — 0 


a) Coſts, how aſſeſſed oꝛ taxed. 


Rol. Abr. A R the making the Statutes that introduced Coſts, it was agreed 
$17. on as a Rule, That the Jury ſhould tax the Damages a-part, and the 
Coſts a-part, that ſo it might appear to the Court that the Coſts were not 

conſidered in the Damages; and when it was evident that the Coſts taxed by 
the Jury were too little to anſwer the Coſts of Suit, the Plaintiff prayed 
that the Officer might tax the Coſts, and that was inſerted in the Judg- 
. ments; 


 _ 


Cats. 


fendaors, jntice for that is the b · 
whole harge .the ige ve | w 
So if in Debt the Defendant pleads ſeveral Pleas, upon which they are at Keilw. 48. 
Iſſue, and the Jury find one Iflye, for. the Plaintiff, and) Damages 12 d. 2 Leon. 177. 
Fab Ming r. the Plaintiff, and Damages 104. and another Iſſue for the _—_— y. 
Plaintiff, 8 mages, 6 d. and one ꝗſſue againſt che, Plaintiff, they m 

oſts , intitely, and pot according to the Damage ſeverally, for 


— _——__ — — — —— — — 
rr be done ex offers of. the Plajauiff®, becdule 4t « 175, £14 
is Prayer. | | | the Judg- 
yd nat r ment would he erropeque,. if that 2 
If e Iſues found; for the Plaintiff, or againſt ſeveral De- 10 Co. 115. 


are given! upon the whole.Pleadings, 
is at. 


aſſeſs the 


every Iſſue faund fer the Eleintiff. 
1 a Fire . in, C. B. againſt Bail, the Plaintiff Salk. 208. 
ad Ju 


meot for Execution upon the Recognizance, & guod recuperet Pls: 
Bee E pens ener, executianis; — Mrit of er in B. K * _ 
this, was rexerſed, for che Bail ate only liable to Coſts of Suit by the Sta- Fan/baw and 
tute, and Damages by Reaſon of the Delay of Execution, are not Coſts, Morri/er. 
nor Coſts of Suit, but amage ſuſtained by being ſo long out of his : n. 
| — | gs uſed to be * by allowing the Party what lawful Intereſt LA. Raym 
0 .come to hi in the mean Time; ſo that Coſts and Damages are 1138. . 
en in M Gi 80 p erent 10 
Meaſures. page 526 
If Baron and Feme join in an Action, and a Verdict is given for the Rol. Abr. 
AA e TS Jury aſſeſs Damages ultra miſas & cuſtagia per ipſum (the 516. Crufee 
aron) circa ſectam ſuam expaſita, to ſo much, & pro mifis & cuſiagiis illis, and Berry ad- 
to ſo much; and thereupon Judgment is given, That the Baron and Feme * 
mall recover the Coſts and Damages, though it is found that the Baron only Rrror. 
expended and diſburſed the Money for the Coſts of the Suit, in as much as 
the-Feme had nothing, yet the Judgment is good, that the Baron and Feme 
hall recover the Colts; for there cannot be one Judgment for the Coſts, 
and another for the Damages F. 5 


N. B. Mr. 
CHEERS. 
bas made a very uſeful Collection of Caſes relative to Coffs, in a ſmall Volume, and another, as to 


. Damages. 


OVENANTS, Contracts and Agraegpats, are aſtem uſed as 

ſynonymous Words, ſignifying an Engagement entered into, by 

which one Perſon lays himſelf under an Obligation to do ſome- 

. thing beneficial to, or to abſtain from an AR, which if done, 

might be prejudicial to another. CIOS 3 | 

As the Good of Society requires a punctual Performance of, and that no 

Perſon ſhould be allowed to reſcind and break through his Contracts, ſo the , Where th 

Law has provided a Remedy by Action of Covenant“, in which the injured Contrad i, 
Yor. I. 0 W208 Party by Deed. 


—— — 2 22 


aſe, given for different Ends, and aſſeſſed by different 10 Mod. 306. 
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Covenant. 


—_ 5 


11 


Party is to recover Damages for the Violation of the Contract, in Propor- 
tion to the Loſs he has ſuſtained. | l 
But here it may be neceſſary to obſerve, That where the Covenant or 
Agreement is for doing ſomething in Specze, as conveying Lands, executin 
Deeds, &c. the moſt uſual, and indeed the moſt proper Remedy is by Bil 
in Chancery; which, in Caſes reaſonable, will decree an Execution in 
Specie, whereas at Common Law, the Party can only be repaired in Da- 


mages. | 
Bur if the Matter of the Bill is merely in Damages, the Remedy is only 
at Law, becauſe the Damages cannot be aſcertained by the Conſcience of 
the Chancellor, and therefore muſt be ſettled by a Jury at Law. 

But if there be Matter of Fraud mixed with the Damages, as if A. ſues 
B. on a Covenant at Law for Damages, and B. files a Bill for an Injunction, 
upon this equitable Suggeſtion, that the Covenant was obtained by Fraud; 
if A. files his Croſs-Bill for Relief upon that Covenant, the Court will re- 

| tain it, becauſe the Validity of the Covenant is diſputed in that Court, and 
on a Head properly conuzable there; and therefore, if the Validity of the - 
Deed be eſtabliſhed, the Court will direct an Iſſue for the Quantum of the 


Damages. | 


But for the better underſtanding of this Action of Covenant, I ſhall 
conſider, | | 


(A) Of the Manner, and by what Wo2ds an erpzeſs Cove- 
1 nant is created. 527. - 
page 27 (B) Ok Covenants created by Tmplicatfon of Law. 530. 
(C) Where an Action of Covenant fs the pꝛoper Remedy. 532, 


(D) Uhere there are ſeveral Parties; and herein of joint 
Covenants. 532. ; 
CE) Ot Covenants Real and Perſonal ; and herein of the 
Perſons to whom they ſhall extend. 533. 


And herein, 


1. Of Covenants which ſhall extend to the Heir or Executor, 
ſo as to be bound by them, though not expreſly named, 
2. a which the Heir or Executor may take Ad- 
vantage of. 533. Fl 
3. Where an Aſſignee ſhall be bound by the Covenant of the 
Aſſignor. 534. | 
4. Where the Aſſignor continues ſtill liable, 535. 
5. Where an Aſſignee ſhall take Advantage of a Covenant. 


536. | 
6. Of Covenants which bind by Force of the Statute 32 H. 8. 
"«& 3+ : 


C) How 


1 


F) bow Covenants are to be conſtruev. 539. 
(G) Where the Pꝛincipal, and all auxiliary Covenants, ſhall | 
be aſd to be vold and extingulſhed. 540. 
(H) What ſhall be deemed a Bzeach, oz conſtrued a good 
Perkozmance. 542. | 
(I). QAhere the B2each ſhall be ſafd to be well aſſigned. 543. 
(K) Where the Performance fhall be ſald to be well ſet 
fozth and pleaded. 548. [OV 
(L) What may be pleaded in Bar to the Acklon. 551. 


* ä ˖· 1 _ — ww. 
— — 


” 


dt. 


22 


(a) Of the Manner, and by what Uozds an 
expreſs Covenant is created, 


priated any ſet Form of (4) 1 Chan. 
Words, which are abſolutely nece to be made uſe of in Ca. 294. 
creating a Covenant; and therefore it ſeems that any Words will be effec. Leon. 324. 


tual for that Purpoſe, which ſhew the Parties Concurrence to the Perform- 


(a HE Law does not ſeem to have appro 
ry 


ance of a future Act; as (5) if Leſſee for Years covenants to Repairs, Sc. (3) Rol. Abr. 


Provided always, and it is agreed, that ihe Leſſor ſhall find great Timber, 518. 
Sc. this makes a Covenant on the Part of the Leſſor to find great Timber, 1 23» 
by the Word (c) agreed, and it ſhall not be a Qualification of the Covenant 


Y But it is 
of the Leſſee, | 25 that 
| : without this 
Word it would have been only a Qualification of the Covenant of the Leſſee, Rol. Abr. 518. Sid. 423. 
2 Co. 72. b. Lev. 155. | ? 


So if A. leaſes to B. for Years, upon Condition that he ſhall acquit the 40 E. 3. 5. b. 
Leffor of ordinary and extraordinary Charges, and ſhall keep and leave the Rol. Abr. 
Houſes at the End of the Term in as good Plight as he found them; if he 5'*: * 
docs not leave them well repaired at the End of the Term, an Action of 
Covenant lies. 

* So theſe Word: in a Leaſe of a Mill, and the Leſſee ſtall repair the Mills * Page 528 
as often as Need ſhall require, and ſhall leave them ſufficiently repaired at the 
End of the Term, make a Covenant, (4) becauſe it is the clear Agreement of Rol. Abr. 
the Parties; for otherwiſe the Words, ſhall leave, &c. would have no Effect. 518. Bret and 


ö N Cumberland 
adjudged. Cro. Jac. 399, 521. 3 Bulſt. 163. Rol. Rep. 359. 2 Rol. Rep. 6 


3. S. C. adjudged, 
(4) As if A. by Indenture agrees to give B. 70/1. for an Houſe, if B. executes one Part of the Indenture 


to 4. 4. may bring Covenant for the Houſe. Pordage and Cole. Lev. 274. fer Cur. Raym. 183. 
per Cur Sand. 319. That on the Part of B. it amounted to a Covenant to convey, Sid. 423. per Cur”. 


If A. leaſes to B. for Life, with a Proviſo, That if the Leſſee dies within Co. 155. 
the Term of forty Years, that then the Executors of the Leſſee ſhall have Rol. Abr. 
it for ſo many of the Vears as amount to the Number of forty Vears, to be Os: 478. 
accounted from the Date of the Indenture of Leaſe z this Proviſo ſhall not 
be a Leaſe, but only a Covenant. | 

If there are Articles of Agreement between A. and B. by which it is Rol. Abr. 
agreed, upon a Marriage intended between A. and C. that all the Stock of C. 518, 519. 
ſhall remain in the Hands of B. till A. ſhall make a certain Jointure to C. 
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2 Co. 71. 


ipſo B. annuatim ſolvendo to A. inter rreſſe | granes ſecundum N 2 I e 


Centum, Fc. if c e W pay the. i * ye Sedo e 
o whe jnſt him upon. theſe cauſe 25 c 1 
bb - 8 Wg nat Fal de Py: 0 ot have fol Rem 0 oney. 
nowledges i nl Th 


himſelf to be accountable to another for all Meas) 05 
pere tre Words were only by way; of, Recital, 


Oc. 2 Mod, 89, 51. Gilb. Eq. Rep: 6, 75 108, ** ee 2 wy eon. 3 (e) = tag 


a Man afhgns and transfers a Choſe in Action, though nothing "paſſes," yet Þ it al to a Covenant, 
that the other ſhall have the Thin d. 1 b. 304- W n. 8 
2 Ld. Ray m. 1245, 1419+ 188 8 Mod. 1 3 Ke 32 #9 J "=p 3- 


Rol. Abr. If A. makes a Deed to B. in theſe Words, 1 h ary 15 my Cuftody one 
9 Writing obligatory, in which Writing obligatory, one Wil now 2 

bound to 4 ſaid B. for the Payment of 4001. upon ſuch 8 Day, bing the 
(% So where proper "Money of B. and (d) 1 will be ready at all Ti imes, when ¶ ſhall be re- 
the Words of quired, to STE. the ſame Writing obligatory to the ſame B. If B. after de- 
a Deed are, I mands the ſaid Obligation of A. and he refufes to deliver it, B. may have an 


CY * Action of Covenant upon this Deed by Force of the Words, and I will be 


much Money regch 4 4 all Times, when I ſhall be required, to regeliver the ſame, &c. 


at ſuch a Day, 


and ſo much at another, Hard. 1 72 adjudged; but the Chief Baron doubted, if the Words had been 
teneri & firmiter obligari ; for that theſe Words ſound in Debt, arid not in Cbbenant- 


Raym. 25. If A. enters into a Statute to g. and afterwa by yp 
Rebinſin and that updn payment of ſuch a "Sl t 9 Th; 1 ge 7952 Mall be 


wok 207 voi id, ard. that he ec deliver it ih, ni RENE 17 205 ; ah: 


Sid: 48. 8. C. is to * th - J 70h the ee of * i and no 10 =: Ef pron 
lie; as if a Man e that à 17 0 5 u pon AQ ſuch — 
Act, or to tand ſeiſed, no Ati on 'of nt wi * 

here the laſt Words bind the Party to the F. e 0 4 1 AR, 
viz, to deliver in the ſaid Statute, and cauſe it 10 be vacated, which without 
all Queſtion ſound in Covenant. 
Earth. 64, If A. enters into an Obligation to B. and afterwards B. covenants not to 
Comb. 123, ſue A. without any Limitation of Time, this amounts to a Releaſe, and 
* 5 may be pleaded as ſuch. 
Carth. 64. But if the Covenant be Temporary, and limited to'a certain Time; 
I as if it be, that B. will not ſue for ninety- nine Years, &c. this till re- 
mains a Covenant; and for the Violation thereof an Action of Cove- 
nant is the proper Remedy, bur it cannot be pleaded in Bar; fo if there 


ww” Page 529 be two Obligors, and the Obligee covenants that he will not ſue one of 


them, this is no Releaſe, but only a Covenant. 
Carth. 64. A Letter of Licence containing the Words following, viz. That j 


Creditor ſue within ſuch a Time, bis Debt ſhall be forfeited, works a F rene 


by the Commencement of the Suit, and therefore may be pleaded in Bar to 
the Action. 


Nel Abe. If there are Articles of Agreement made by Indenture between A. and 


518. Geary g. in which A. agrees that B. ſhall have a Houſe in a Street in London, 
and Read. for certain Years ; ; provided, and upon Condition, that B. ſhall receive and 


Cro. on pay the Rents of the other Houſes of A. in the ſame Street mentioned in 
He Ae a Schedule annexed to the Indenture ; and it is further agreed, that B. for 
ed. & wide his Labour in collecting of the ſaid Rents, ſhall have the Overplus of the 
Cro. Elz. Rents, over and above ſuch a certain Sum; this is not any Covenant on 
242, 385. the Part of B. to bind him to receive and pay the Rents mentioned in the 
Schedule ; but the Proviſo and Condition will only make the Eſtate of B. 
void in the Houſe. 


0 . If 


L—— — — — 
_- 
* 


Covenant. 


. 


— 


n * nns i. Mt. „* „ — 
1 


If A. by Deed enfeoffs B. provided, that, if 4. pays Money to B. by a 

Day the Feoffment ſhall be void, and covenants to ſave harmleſs from Oro. Jae. 
Incumbrances and Arrears of Rent, and to make further Aſſurance; and #81. Bri/es 
after A. enters into an Obligation conditioned for the Performance of all and King, ad- 
() Cavenants, Payments, Articles and Agreements compriſed in the Deed, uns 
if 4. pays not the Money, yet the Bond is not forfeited ; for there being g. C. adjudg- 
no Covenant to pay the Money, it is a Proviſo in Advantage of the Feoffor, ed; the Pro- 
that, if he paid the Money, he ſhould have the Land again; ſo that it 9% being, 
is in his Election to pay the Money or loſe the Land, which is a ſufficient That if 4. 
Loſs to him, and the Word Payment, in the Bond, hath Reference to the“ pag =d 


I. to C. 
Covenant to ſave harmleſs from Arrears of Rent. | 1 22 . 8 


* | Word Pays 
ment, in the Obligation, ſhall have Reference to ſuch Payments, bnly, as by the Deed re — 
not ſuch as are voluntary ; for otherwiſe the Obligation and Condition would be repugnant, and con- 


trary to the Deed. 1 Brownl. 113. $. C. and B. 156. S. C. adjud 


= 2 Mod. 37. 8. P. 10 Mod. 
227. Gilb. Eq. Rep. 43 (a) Otherwiſe if the Condition of the d had been for the Performance 


of all Covenants and Conditions in the Deed. Tooms v. Chandler, 2 Lev. 116. 3 Keb. 454. adjudged, 
and in 3 Keb. 460. Judgment is given for the Defendant unleſs the Plaintiff diſcontinue. pk | 


An Action of Covenant may be brought as (4) well on a Deed Poll, i 


1 
on a Deed indented. Rol. Abr 


of Covenant lies upon the King's Patent, though there is no Counterpart fealed by the 
he charged, Cro. Jac. 2 
Rep. 63. Poph. 136. 


Wi. | Leſſee, who is to 
40. Bulſt. 21. Crv. Jac. 399, 521., 3 Bulſt. 163. Rol. Rep. 359. 2 Rol. 


But though Covenant lies as well on a Deed Poll as upon a Deed inderit- Salk. 197. 
ed, yet the Parties muſt be named therein; and therefore, where in Co- Pl. 3., Green 
venant the Plaintiff declared, that J. S. being arreſted at his Suit, and in the ug * 92 
Cuſtody of the Bailiff, he, the Defendant, promiſed and engaged to bring * 
in the Body of J. S. into the Cuſtody of the Bailiff ſuch 4 Day; and on 
Demurrer it was held, That the Action would not lie, the Plaintiff not 


being named in the Agreement, and no Averment debors could av ail him. 


* © s #4 
| & = 1114 
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„(B) Of Covenants created by Implitation of * Page 530 
ng es F 5 


—. N 


Covenant, yet being made Uſe of in certain Contracts, they amount 7- 

to ſuch, and are therefore called Covenants in Law, and will as effec- Rol. Abr. 
tually bind the Parties, as if expreſſed in the moſt explicit Terms. 39 

As if a Man (c) makes a Leaſe for Years of Land, by the Words (4) . 1. 
conceſſi or demiſi, theſe import a Covenant, and if the Leſſee or his Aſſignee 2 N 
ate (e) evicted, they may bring an Action thereupon. 7 (4. 50 if an 

. rn ignment 
thereof be made by the Word Grant. 2 Rol. Rep. 399. Palm. 388. (4) Carth. 98. S. F. admitted. 
— Where a Man a/ignavit & tranſpoſuir all the Money that ſhould. be allowed by any Order of a Foreign 
State, to come to him in Lieu of his Share in a Ship. Mod. 113. 8 Mod. 40, 42, 173, 232. 10 Mod. 
223. Said by Hale, though it cannot be aſſigned, et this amounts to a Covenant that be ſhall have all the 
Money; & wide 4 Co. 81. Cro. Eliz, 214. 2 Leon. 104. 4 Whether the Leſſor himſelf, or a 
Stranger, ouſts him. Yide Rol. Abr. 519. 2 Leon. 104. Cro. Eliz. 214.80 if the Cattle of the 
Leſſee are diſtrained by the Lord Paramount, he may have Covenant againſt his Leſſor. Raym. 257. 
2 * en £1: 0 10 £ 5 178 
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; 5 10 96.4 61 F18a90Y9 8 293,575 ©). 
* Sed gu, If it muſt not mean a Stranger having Title, Paramount to the Leaſe ?. 
Vor. I. r 


517. | 
7h Soa Writ 


HER E are ſome Words, which of themſelves, import no expreſs 48 E. 1 2 b. 
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Cs Covenant. 
„ 2 Man Teafes for Years; reſerving Rent, an Action of Covenant ole? 

51% ies for Non-payment of the Rent, for the (4) Reddends of the Rene is 

801, 387; aa Agreement for Payment of the Rent, which will make a Covenant, 


wy 135 Words Yielding and Paying make a Co | 
So e Wyres g and Paying make a Covenant. Siyle 406, 407, 431. K 
Sid, 266, 401. 2 Mod. 92. Vent. 10. 2 Janes 102, 3. Lev. — 407 5 | . Brownl, 215. 


4 Co. 80. b. Alſo if a Man leaſes for Years by the Words Demiſe, Grant - 
Nokes —_ in the Deed there are ſeveral — on the Part of >. — 4 
Sek enters into a Bond conditioned for the Performance of all the Covenanes, 
9. in the ſaid Deed, this extends as well to the Covenants in Law, as 
expreſs Covenants. 3 
- | Bui if a Man leaſes for Years by the Words Demif, Cc. an@ the Leſbr 
4 Co. 8», ' covenants that the Leſſee ſhall enjoy during the Term, without Eviction 
35 Eliz. by the Leſſor, or any claiming under him ; this expreſs Covenant qualifies 
Vela 15 the Generality of the Covenant in Law, and reſtrains it by the mutual 
Conſent of both Parties, that it ſhall not extend farther than the expreſs 
Covenant. | 
Rol. Abr. If a Man leaſes to me by Indenture the Land of () J. & of which 
520. F. S. is ſeiſed at the Time, upon which I enter, and he re- enters, I ſhalt 
* _ 10 dere.s Welt 2 de be _ this 1 though I was not in the 
ads! Land by the Leaſe, but I. for the Leſſor is eſt | 
Gs) So if by I was X in of his Leaſe. * | | 1 "IE "Ou 
Indenture he 


Leaſes to me my own Land, ang I am ouſted by a Stranger. Cro, Jac. 73. Rot. Abr. 520, 871. 


Ng So if a Man leaſes to me Land of J. S. of which J. S. is feifed at 

Bol Na, Time, I ſhall have a Writ of Covenant before Entry upon J. 8. and Be 
and Taylor. entry by him; for I need not alledge an Eviction, for his is a Covenant 
2 Brown. 22. in Law, which is broke when he is not ſeiſed of the Land at the Time of 


. 


— r —— R 2 9po—_— 
- 


41 ©, the Demiſe, for the Word Demiſe imports a Power of Letting; and it is 
But wide in not reaſonable to enforce the Leflee to enter into the and ſo to 

; Rol. the Caſe commit a Treſpaſs. | 
immediately *' 


following; which ſeems cont', and that if a Man leaſes Land for Vears, and a Stranger enters before 
the Leſſee enters, he ſhall not have an Action of Covenant upon this Ouſter, becauſe he was never a Leſſee 
in Privity to have the Aion. Rol. Abr. 520. Owen 105. S. P. per Fenner, + 9 


+ Sed. u. If this is Law ? and if he may not maitain an Adion on the Covenant, expreſs, or im- 
plied, that he ſhall hold and enjoy for the Term? * IN. be 


2 1 But if a Man leaſes certain Goods for Years by Indenture, which 
3 evicted within the Term, yet he ſhall not have a Writ of Covenant; 
* Page £31 for the Law does ( not create any Covenant upon ſuch Perſonal 
(And there- Thing :: F'y5  » 1 x | 

fore in cafe.” of. g 10 59H. {53 bar 8 | | 
of a Leaſe of a Houſe, together with the Goods, it is uſual to make a Schedule thereof, and affix it to the 
Leaſe, and to have a Covenant from the Leſſee to re-detiver them at the End of the Term; for without 


37% F) 


1 grant, Cc. the Law does not create a Covenant. 


Carth. | x Ange IQENDTY ATE 2 48 TH 
98. 5 | Alfo if two or more join in making a Leaſe by the Words conceſſ, &c. 
2nd Sherwin, this creates a Covenant in Law, for the Breach of which, all of them ſhall 


1. : 


Covenant. 


- —— 2 — — — 


againſt him alone; for it is unreaſonable, chat the others ſhould ſuffer for Show. 79. 
* Perſonal Wrong of their 1 1 53 8. C. 
A. by Indenture granted and demiſed to B. certain Lands, except a” © 
*firfle Piece Up N a Pump was ſtanding, together with the UG and Comb. 164. 
Occupation of the Part in common with other the Tenants of A. Vent. 26, 44. 
for thirty: one Tears; and after the Pump became uſeleſs for Want of Panyrwr and 
- Repairs, and B. brought Covenant againſt A. and alligned the Breach in Ricref?, ad- 
A. 5 mitting the Pump to run to decay; and it was held by Kejynge, * —haxd 
- Chief Juſtice, "Rainsford and Moreton, Juſtices, that the Action lay; for ar 4 R 
that when the Uſe of a Thing is (e) demiſed, and it runs. to Decay, fo Sid. 429. 
that the Leſſee cannot have the. Uſe and Benefit thereof, he may have 8. C. adjudg- 
Covenant upon the Word demi; and here the Leſſee himſelf could not ed. cont 
Repair, having no Intereſt in the Pump, or Land where it ſtood; but Hy nn: * 


Tuuiſden totis- viribus. cent. 1. Becauſe a Covenant created by Law, as Sand. But 


this is, never lies but on an (d) actual Ouſter, 2. This Covenant created 322. 80. 


by Law, is not (e) properly to recover Damages, but the Term itſelf, and reverſed for 
the Damages that are recovered are for the whole Term, whereas the Pum Ti/den's 


ny be repaired the next Day. 3. The Leſſee may repair the Pump him- — + 
ſelf, 


Cam Scacc 
and may come on the Ground without being a Treſpaſſer; as where wy Hale , 


Igo that you may fiſh tr my Pond, you have Liberty to come upon faid, That if 
x 15 Ground No 50 have a Grant to lay Pipes in my Ground, you = 3 - a 
dig up the Ground r that Purpaſe ; and for theſe Reaſons of Twiſden's, and ©. _ 


d 
the Judgment was una voce reverſed in Cam Scac'. p he ſhall —4 


e e „ tde Uſe there- 
of. yet if the Plate beworn nut by ordin ar Uſe, without any Default, no Action. of Covenant lies againſt 
me. But if one NN rants 8 Watetequrſe, and after ſtops it, an Adlige of Covenant lies © duke. 
Sand. 322. For by e Thin Kio ul Misfeaſance,—S0-if I Leaſe a Houſe, an er 
- prattEftovers out of fuck a „i T cut down the Wood, fo that no Eſtovery can be had, the Leſſee 

may bring Covenant againſt me. (e) But if A. in Conſideration that B. will build a Mill upon the 

Land, and a Water-courſe through the Land, demiſes to B. by the Words ded; & canceſſi ; and after 4. 
\ ops the Water-courſe, yet no Actieh of Covenant lies ; for the Covenant extends not © a Thing which 
was not in E at the making of che Leaſe,” Leon, 278. (4) Vide 275: and Rol. Abr. 519. & 2. 


o (8) Vide F. N. B. 145 4 


If A. leaſes a Houſe to B. excepting two Rooms, and free Paſſage to 
them; and the Leſſee affigns to F. S. who diſturbs the Leſſor in the Palfh e; Carch. 232. 
this, though a Covenant in Lay, fhall bind the Leſſte; for where the Leſſee Bg and Cet, 
agrees to let che Leſſor have a Thing out of the demiſed Premiſſes, as a * 
E ay, Common, &c. Covenant lies for a Diſturbance; but if the Diſturb- Show. 285 


[ | | Kurd Show. 388. 
ance had heen in the Rooms excepted, ,Covenant would not have lain T. S. C. & wide 

67 ne! ve F040! TOS ITU a ab Moor 553. 
5 Erd. Eliz. 657. See 11 Mod 170. pl. 8. 12 Mod, 24, 25. + But Treſpaſs would, 
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y Where, an Action of Covenant is the moper » pug: 35: 
_ Bemedy, _ 3 


- 
. * 4 42 44 
- . 


F A. for valuable, Conſideration, , promiſe by his Deed not to do, a Rol. Abr. 11. 
J. certain Thing, no Action upon; the Caſe lies upon this Promiſe, but a Cro.Jac. 505. 
_ Writ of Covenant. ; ; | f 
So if A. recovers. a Debt againſt. B. and B. pays him the Condemnation, Rol. Abr. 

upon which A. releaſes. all Actions, Executions, c. 40 B. by Deed, and 517. Bemi/s 
by the ſame Derd promiſes that be will withdraw and diſcharge all Writs $99 #799» 
of Execution againſt B. upon the ſaid Judgment, yet no Action upon _ 3 


- 


— —— — - 


Cro. Jae. os. 
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Dee. and B, payable at a certain Feaſt yearly, and covenants to pay the Rent at t 


Kol. Abr. have an Action of Debt for it. 


Comb. 155. 


2 f Durant. 


Covenant. 


- — 


r — — r 


Caſe lies upon this Promiſe; becauſe it is made by Deed, and ſo he ough 2 
2 Stra. i089. to have a Writ of Covenant. c e 
12 Mod. 371. If a Man leaſes for Years, reſerving Rent, he may have an ARion. of 
Vide Title Covenant, as well as Debt, for the Rent arrear , ſo if 4. grants a Rent to 


* of ige. Feaſt; an Action of Covenant lies for Non-payment, though he mi 


wer | - 
$17» 518, It ſeems by the better Opinion, that upon the Eviction of à Hiebe : 
rownl. 19. no Action of Covenant will lie upon a Warranty, either in Deed Fe, 


_ "-q N for the Party might have had his MWarrantia Chartæ, or Voucher; but in 


Yelv. 139. Caſe of a Leaſe for Years upon an Eviction, there can be no other Re- 
Noy 131i, medy®, 1 | 
* The Courſe e 1 
now is, to introduce an expreſs Covenant for quiet Enjoyment, againſt all Perfons claiming, and that 
the Eſtate is free from Iacumbrances. | | 77 bel 
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(D) Where there are ſeveral Parttes; and herein 
8 bol joint Covenant. 


— ! 


Co. 18. b. TF A. covenants to do an Act for the Benefit of two or niore;: and I. 
— by*sCale. Þ breaks his Covenant, one of them alone (b) cannot maintain Covenant 
2 Leon, 27, Againſt him, for then might he be doubly or trebly charged for the ſame 
But where a Breach, i : 7 T7 | . I REST 


Covenant | | der e - i pb 
may be joint or ſeveral, wide 2 Rol. Abr. 149. Skin. 401. pl. 35+; ) In an Indenture between 
A. and B. of the one Part, and C. of the other Part; among other Covenants there is one thus, ws. 
It is agreed between the Parties, that C. ſhall enter into a Bond to B. to pay him 100 l. at a Day in an 
Action for Non- performance, 4. and B. muſt join. Yelv. 177. | | 


Co. 19. a. So if A. covenants to do an Act for the Benefit of B. and C. and enters 
how. 8. into a Bond to them & cuilibet eorum for Performance; yet this being a 
Joint Intereſt, each cannot bring a ſeparate Action, but two may bind them- 
ſelves ſeverally to pay Money, or if jointly and ſeverally bound, the Ob- 
ligee may ſue which he . pleaſes. _ N 

A Leaſe was made to three, who Gyenanted jointly and ſeverally for 
the Rent; Covenant being brought againſt: two, it was laid, that they 
(without ſaying, or the Third) had not paid ſuch Rent, ſed Redditum 
prædic aretro exiſtent* ſolvere o'to recuſ. and it was held, that this was a 
ſufficient Averment that the Rent was behind; and that it was not paid by 


+ Se u. If the Third F. 
the Action | 
was well brought againſt two, if the third was living? And whether if the Plaintiff choſe to fue two, 


2 Keb. 44. 


and not all three, if he ſhould not have brought a ſeparate Action againſt each of the two? 


Sid. 107. If A. covenants with B. that A. or his Son, or either of them, ſhall 
work with B. at, &c. B. paying to each of them ſo much, &c. and B. re- 
2 td work with him, Sc. if he doth not, the Covenant is broken, 
on B. had the Ele&ion to require both, or any one of them, to work with 

im. Y Ati 
* Page 533 If an Agreement be entered into between ſeveral Fidlers, that they 
| would not play, Sc. aſunder, unleſs on my Lord Mayor*s Day, Cc. and 
_— 4s K they bind themſelves in 20 J. each to the other jointly and ſeverally, and 
Fre ud one only brings Covenant, and affigns the Breach, That the Defendant 
played ad Quandam Tabernam, Sc. this is naught, for they ought * to 
3 5 ave 


5 


—— 1 
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have Joined, the Intereſt bein joint; and it is (a) repugnant TT contra- 
dictory, for four Perfons to bind themſelves the one to the jointly ) But wide 


Comb. 163. e this Caſe it is to be preſumed the others who did not join in the Fo oy 
only e with him who ſued, and therefore they ought to have 2 my be 
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(E) Of Covenants Real and Perſonal ; and 
perein of the Perſons to whom they ſhall ex- 
tend ; And therein, 


1, Of Covenants which ſhall extend to the Heir or Executor, ſo as to be 
bound by them, though not expreſly named. | 


| every Caſe where the Teſtator is bound by a Covenant, the Executo 
Fam be bound by it, (5) if it be not LI ed by his Death, C488. 3. 2. 


Bro, Cove- 


a t 12. 8. C. 
Cro. Eliz, 553. Same Rule ger Cariam, and ſo Dyer 14. pl 69. (6) Viz, Where it _> _ — 


2 by the Perſon of the Teſtator, the Executor cannot perform it. Cro. Elis. 553. & wide 2 Mod. 
268. 


If A. be (c) Tenant for Liſe, the Remainder to B. in Fee, and A. by And. 12. ad- 
Indenture demiſes, Ce. to C. for fifteen Years, and after A. dies, and B. judged. 
enters upon C. yet C. ſhall have no Action of Covenant againſt the Execu- Moor 74. 
tors of A. for the Covenant was but (4) during the Term, which deter- 94 
mined by the Death of the Tenant for Life, N 

* | | | Dyer 257. 
8 2 ree Judges againſt one, who differed f. 
2 bl & Concluſion but if it had 2288 , pwr T0087 1 
8. P. adjudged. (e) So if Tenant in Tail demiſes, and dies without Ifſue. And. 12. 1 Leon. 170. 


1 = 157 fi — Rep. 34 * = 4 _ * had granted. bargained and 01d 41 
his te to another (admitting there was, by e Words, a Warranty implied . ä 
with the Eſtate, Cro. Elia. 157. Leon. 179. 2 e dy determines 


If a Man covenants that A. ſhall ſerve B. as an Apprentice for ſeven 48 E. 3. 2. 
Years, and dies, if A. departs within the Term, a Writ of Covenant lies Bro. Cove- 
againſt the Executor of the Covenantor, without naming. nant 12. S. C. 

If a Man be bound to iaſtruct an Apprentice in a Trade for ſeven Years, 81g 6 
and the Maſter dies, the Condition is diſpenſed with, for it is Perſonal ; but Keb. 561 
if he were likewiſe bound to, find him with Meat, Drink, Cloaths and 3820ð0ð9.ꝓ» 
Lodging, this the Executors are obliged to perform, | Lev. 177. 


2, Of Covenants which the Heir or Executor may take Advantage of, 
Covenants Real, or ſuch as are (e) annexed to Eſtates, ſhall deſcend to 42 K 
the Heirs of the Covenantee, and he alone ſhall take Advantage of them. Sod, 3 ö 


( | F of 
Covenants in Groſs, Palm. 558,— Alſo for'a Breach in the Time of the Covenantee, * 828 
be brought by his Executor, though the Covenant was with him, his Heirs and Afigns only, Vent. 175» 
2 Lev. 26. adjudged. * 
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Covenant, 


— tt. * — tt. 


* Page 534 As if an Abbot and Convent coyenant to ſing for the Covenantee and his 
H. J 6.» Heirs in ſuch a Chapel, his Heirs at all Times ſhall have a Writ of Cove- 
5 rob z. nant for the not doing thereof. 

1 If a Man leaſes for Years, and the Leſſee covenants with the Leſſor; 
2Lev. 92. his Executors and Adminiſtrators, to repair, and leave it in good Repair at 
Leugher and the End of the Term, and the Leſſor dies, &c. his Heir may have an Ac- 
Williams. tion upon this Covenant; for this is a Covenant that runs with the Land, 
pl. 1. and ſhall go to the Heir though he is not named ; and it appears that it was 
8. C. cited, intended to continue after the Death of the Leſſor, in as much as his Exe- 

cutors, &c. are named. 


— 


3. Where the Aſſignee ſhall be bound by the Covenant of the Aſſignor. 


Rol. Abr. The Aſſignee of a Term is bound to perform all the Covenants annexed 


521, to the Eſtate ; as if A. leaſes Lands to B. and B. covenants to (a) pay the 
Cro. Eliz. Rent, repair Houſes, Cc. during the ſaid Term, and B. aſſigns to J. S. the 
457. Aſſignee is (5) bound to (c) perform the Covenants (4) during the Life“ of 


* 399- the firſt Leſſee, though the Aſſignee be not named, becauſe the Covenant 
„ with the Land being made for the Maintenance of a Thing in (e) efſe 
(a) Where the at the Time of the Leaſe made. 4 
Aſſignee ſhall . | 

be chargeable with a Nomine Pænæ incurred after Aſſignment, wide Cro. Eliz. 383. Moor 357. pl. 486. 
Goldſb. 129. (5) By the Common Law, but without Queſtion by the Statute of 32 i 8. c. 37. 
Cro. Eliz. 457. (c) Lev. 109. Sid. 157. Raym. 80. S. P. (4) During the Term. Moor 399. 
and wide Cro. Eliz. 457. S. P. by two Judges againſt two, (e) When the Covenant extends to a 
Thing in ee, Parcel of the Demiſe, it is gua/f annexed to the Thing demiſed, and runs with the Land, 
and ſhall bind the Aſſignee, though not expreſly named. 5 Co. 16. b. Godb, 270. It muſt 
be during the Term. | | | : 


5 Co. 15. But if A. leaſes for Years to B. and B. for himſelf, his Executors and 
Spencer*sCaſe. Adminiſtrators, covenants with A. to build a Wall upon Part of the Land 
demiſed, and after B. aſſigns, the Aſſignee is not bound by this Covenant, 


+ If Leſſee for the Law will not annex the Covenant to a Thing not in eſſe t. 
covenants to | | | 
pull down old Houſes, and build new on the Ground within ſeven Years, and does not, but after ſe- 
ven Years aligns ; Aſſignee is not liable, for the Covenant does not run with the Land. Sf. Sawiour's 
v. Smith, H. 2 Geo. 3. 3 Bur. 1271, Niete, The Covenant was broken before the Aſſignment, 


5 Co. 15. fer But if B. had covenanted for him and his Aſſigns to build the Wall, Ge. 
cur. this would have bound the Aſſignee, becauſe it is to be done upon the Land, 
and the Aſſignee is to have the Benefit thereof. 
Salk. 199. If Leſſee for Years covenants for him and his Aſſigns to rebuild and 
pl. 5. finiſh a Houſe within ſuch a Time, and after the Time expired, the Leſſee 
ps . aſſigns over the Premiſſes, the Houſe not being built and finiſhed according 
Ch. Jad. to the Covenant; this Covenant ſhall not bind the Aſſignee, becauſe it was 
broken before the Aſſignment ; aliter if broken after; as if the Leſſee had 
aſſigned before the Time expired. 
5 Co. 15. per Allo though the Covenant be for him and his Aſſigns, yet if the Thing 
Car”. to be done be merely collateral, and no Way concerning the Thing demiſed, 
(f) Cro. Jac. the Covenant ſhall not bind the Aſſignee; as if it be to build an Houſe 
Coed. upon other Land of the Leſſor, or (/) to pay a collateral Sum. 
5 Co. 16. b. So if a Man demiſes Sheep or other Perſonal Things for a certain Time, 
17. a and the Leſſee covenants, for him and his Aſſigns at the End of the Term, 
to deliver ſuch Sheep, c. or the Price of them, and the Leſſee aſſigns them 
over, the Aſſignee ſhall not be bound by the Covenant; for it is but a 


3 (g) Per: 


Covenant. 


Le. u + _ 4 
LY - 


— 


7 


(z) Perſonal Contract, and there is not (h) ſuch Privity as between Leſſor (g) $0 37 a 
and Leſſee of Land and his Aſſigns *, * — 44 


_— | | Licence, Cc. 
Hard. 88. Bat where ſuch an Aſſignee may be made liable in Equity, wide 2 Vern. 423. 
(5) If X. having Land charged with the Payment of a Fee-farm Rent, grants Part of the Land to B. and 


covenants that the ſame ſhall be diſcharged of the ſaid Rent, and after grants the Reſidue of the Land 


to C. this ſhall not be taken as a Covenant-Real, which ſhall in Equi the other Land granted 
to C. with the whole Rent. Hard. 87. 0 Rn orgs | 87 


And therefore the Leſſor muſt purſue his Remedy againſt the Leſſee, on his Covenant. 
* So (i) if a Man leaſes Lands for Years (H with a Stock of Cattle, and : 


the Leſſee for him and his Aſſigns covenants to deliver the Stock at the Page 535 
End of the Term. | 


5 Co. 17. 2. 


| (i) A Man 
poſſeſſed of a Tavern for ſix Years, leaſes to another for three Years ; and it was covenanted, that dur- 


ng the three Years guolibet men/e the Leſſee ſhould give an Account to the Leſſor of the Wine which he 
ſold, and ſhould pay unto him, for every Tun (old, ſo much; and after the Leſſor grants the remaining 
three Years to another, the Covenant being collateral, it paſſes not by the Aſſignment of the three 


Years, Godb. 120. Moor 243. Though the Covenant was to account to the Leſſor or his Aſſigns. + 
(4) As in Owen 139. Leon. 42. Godb. 113. | 


_— 


+ Sed. gu. For the Payment of ſo 'much per Ton, is in the Nature of a Rent, and the Accounting is 
abſolutely neceſſary to aſcertain the Money to be paid. 


If Leſſee for Years for himſelf, his Executors and Adminiſtrators, cove- Cro. Jac. 125. 
nants with his Leſſor to leave fifreen- Acres every Year for Paſture, ab/que djudged. 
Cultura, and after the Leſſee aſſigns, the Aſſignee, though not named, muſt 
perform the Covenant, becauſe it is for the Benefit of the Eſtate, accordin 
to the Nature of the Soil; but a collateral Covenant, as to build de novo, 

Sc. ſhall not bind him, unleſs named. | | 

If A. demiſes to B. ſeveral Parcels of Land, and the Leſſee covenants 
for him and his Aſſigns to repair, &c. and after the Leſſee aſſigns to D. all Rol. Abr. 
his Eſtate in Parcel of the 4 — demiſed, and D. does not repair that to 52 


him aſſigned, the Leſſor may have an Action of Covenant againſt D. the r- 


321. 8. C. 
Aſſignee. | adjudged, be- 


cauſe this Co- 
venant is deviſable, and follows the Land, with which the Defendant is chargeable by the Common or 


by Statute Law.. Jones 245. S. C. adjudged. ——So if the Leſſor had granted the Reverſion of Part 


to one, and of other Part to another, they might have brought an Action of Covenant. Lev. 109. Sid, 
157. Raym. 80. Kitcben and Buckly. . | 


If a Man leaſes for Years, and the Leſſee covenants for him and his Stile 407. 
Aſſigns, to pay the Rent ſo long as he and they ſhall have the Poſſeſſion of 1 —— 
the Thing lett, and the Leſſee aſſigns, the Term expires, and the Aſſignee t 
continues the Poſſeſſion afterwards; an Action of Covenant will lie againſt 
him for Rent behind after the Expiration of the Term, * he is not an 
Aſſignee (/) ſtrictly according to the Rules of Law ; yet he ſhall be ac- () If a Lec. 
counted ſuch an Aſſignee as is to perform the Covenants. ſee for Years, 


with Cove- 
nants to repair, aſſigns to F. S. by way of Mortgage, and J. S. never enters, Equity will not compel 


him to repair, though he had the whole Intereſt in him; and though it was his own Folly to take an 


Aſſignment of the whole Term, when he ſhould have taken a derivative Leaſe, by which Meaps he 
would not be liable at Law. 2 Vern, 275. But where ſuch an Afignee, though he never entered, 


and had loſt his Mortgage Money, was by Law compelled to pay the Rent; and having ſued in Equity 
could have no Relief. 2 Vern. 374. 1 . th 


If A. leaſes to B. and B. covenants to repair, c. and he aſſigns to Carth. 519. 
J. S. who dies Inteſtate; the Premiſſes being out of Repair, the Leſſor may ene ho 
bring Covenant againſt his Adminiſtrator as Aſſignee, and declare that he judged. 
made a Leaſe to B. &c. cujus ſtatus & refiduum termini Annorum, Fc. de- Ld. Raym, 
venit, Cc. per alſignationem to the Adminiſtrator. 


$53: 
4. Where Salk. 309. 
pl. 13. 
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4. Where the Aſſignor continues ill liable. _,.- '* 


Bro. Cove- If a Leſſee covenants that he and his Aſſigns will repair the Hauſe:des 
ant 32. miſed, and the Leſſee grants over the Term, and the, Aſſignee does nay 
| Rok * repair it, an Action of Covenant lies either againſt the Aſſignee at Om 
foo 223. mon Law, becauſe this Covenant runs with the Land; or it lies againſt the 
S. P. per Cur', Leſſee (d) at the Election of the Leſſor, 5 r 
(4 ma . #4; bug. Sx 
A back; but Execution ſhall only be againſt one of them ; for if he takes both in Execution, he that 
is laſt taken ſhall have an Audita Querela. Cro. Jac. 523. 9 


8o if a Man leaſes for Years, rendering Rent, and the Leſſee covenanti 
for him and his Aſſigns to repair the Houſe during the Term, and after the 
Leſſee affigns over the Term, and the Leſſor accepts the Rent from the Aſ- 
ſignee, and after the Covenant is broken, notwithſtanding the Acceptance 
Rol. Abr. of the Rent from the Aſſignee, yet an Action of Covenant lies againſt the 
85. Jac firſt Leſſee, for the Leſſee hath covenanted expreſly for him and his Aſſigns, 
309, 521. And this Perſonal Covenant cannot be transferred by the Acceptance of the 
S. C. adjudg- Rent. ; | 
ed, that it | 
lay againſt the Executor of the Leſſee, Rol. Rep. 359. 2 Rol. Rep. 63. Poph. 136. God. 276. Cro, 
hy” * 20. Jones 223. Sand. 240. Brownl. 20. Style 300. 2 Mod. 139. Sid. 402, 447. 
2 Keb. 640. | 


*Page 536 


* Though all the Eſtate of the Leſſee is aſſigned by Act of Parliament, if there are no Words of 
Diſcharge, the Leſſee's Executor is till liable to Covenant for the Rent. Hemby v. Houlditch, M. 
11 Geo. 2, Andr. 40. | & 


So if A. leaſes to B. rendering Rent, and B. covenants to Pay it, and 
3 Lev. 233- after B. aſſigns to C. and A. grants the Reverſion to D. and D. after accepts 


9 pF 3 Rent from C. yet for Non-payment at another Day, D. may have an Action 


judged. againſt B, it being upon an (e) expreſs Covenant 7. 
Carth. 178. 
S. C. cited. (e) Brownl. 20. Sid. 447. S. P. 


+ If a Leſſee covenants for him and his Aſſigus to pay Rent, and he aſſigns to B. and the Leſſor ac- 
cepts the Rent of B. who afterwards aſſigns to C. Covenant does not lie againſt B. for Rent incurred 
after the Aſſignment to C. though the Leſſor had no Notice of the Aſſignment. R. cont. by 2 J. in C. B. 
but the Judgment was reverſed in B. R. inter Pitcher and Tovy, 4 Mod. 71. 3 Lev. 295. Carth. 177. 


Lev. 215. Alſo an Aſſignee, who aſſigns over, is liable, and ſhall pay the Rent 
x ap 393. which incurred due before, and (f) during his Enjoyment. * 
da 1. | 


pl. 2. Ld. Raym. 368. (f) Where ſuch an Aſſignee was made liable in Equity, though the Privity 
of Eſtate was deſtroyed at Common Law. Vern. nn. <quity, though the Privity 


Carth. 177. But in Covenant againſt A. as Aſſignee for Non-payment of Rent, he 
Tovey and may plead, That before any Rent was due and payable, viz. on ſuch a 


Pitcher ad- Day, he granted and aſſigned all his Term and Eſtate to J. S. who by 


* * 5 Virtue thereof entred, and was poſſeſſed for the Reſidue of the Term; and 


pl. 1. this ſhall be a good Diſcharge, without alledging any Notice of the Aſſign- 
2 Vent. 228. ment, or that the Leſſor accepted J. S. as his Tenant. T 

S. C. 232. | 

2 Danv. Abr. 485. pl. 9. 4 Mod. 51. 3 Lev. 295. Show. 340. 12 Med. 23. Holt 73, pl. 1. 
Ld. Raym, 320, 322, 354, 368. 2Ld. Raym. 1551. Stra. 405. 2 Stra. 1221, Swinb. 390. 2 Vern. 
241. Prec. Chan. 156. + See the Note above. 


4 | 5. Where 
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80 ifs Man laaſes Land 10 ah by Iadenicure, i end deem, Rok Abr; 05 
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covenants with the Leſſor, that he will ſufficiently repair t ouſe ny Caſe adjadg- 


the Term, and that the Leſſor may enter every Year * hs if t 1 
are done; and if upon 2 of the Lets it A. rep Alte accotdi RTE N 


Agteement, that then the Leſſec ſhould hold the "Hoy ſe, 110 r for 7 , del, 7h w N. 


afrer the firſt Term ended; and the Leſſee grants x9 ee rol KT - 09-6 
terminim & termiios babuit in t ts, £6 _ after th el " . inhere Ji 
Fs ke eben alle Benefit of this Agreement: : FO wy deg 


and Terim. <4 
775 ae x ORE efyenants to acquitthg Page 537 
other Cpor Eq Hel . M: . Agnes a "oe I ned . 


ave. af 5 Co. 18. 
this Covenant, ky ws n enn. 
14 = e 4 2/1 0 22571 C# |} t . 8. P. 4 1 
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Ir 4. | feiſed of of oY in wi. conveys i it © by Deed indeed to B. = co. Rol. Abr. 
enants With B. bis Heirs and Adſigns, to make ay other Afuragce-ypan 7 — 
Regb Sb 18 for the bettet Settlement of the c. and h . . — ind ( 
A 48 who conveys it to D. and after D. requires ge to make "Oats; 
Aſſurance 8 to the Covenant, and be * 85 ſhall pave oz, 509. 
Action of Covenant ii in this Caſe againſt A. Common Lv, 28 * i, Jeg es 496. 


fignee to B. | 
5 4 b Deed infeoffs B. of certain Oy 9 — Feali * ) 
Suit of Ebbe and by the ſame Deed grants, that if e geh be god diſ- * 
trained, vexed, or charged for other Rents or Services, then he may en- 
ter and diſtrain for his Amends in other Lands; this is annexed to the 
Eſtate of the Land, and ſhall go-with it to every Aſſignee, 
"If A. leaſes an "Houſe to B. for Year, who covenants to repair, and FIR 64 
A.. his Heirs, his Executors, and n 90 all Times enter, ee 
and ſee in what Plight che ſame is and if u 00 ſuch View any Default . chusg. 
ſhall be fouad im the not repairing, and the ing ſhall be given to — . 242. 
B. his'Exceutors, Ec. then within four Monte of 7 fk 1 55 ſuch pl. 386. 8.0 
Default ſhall be amended ; and after, the Houſe. in e becomes adjudged. ' 
ruinous, and 4. grants the Reverſion to C. who upon View. Houſe id 
gives Warning to B. of the Default, &c. if it is not repaired, :C. may have n 
an Action rr of A. n B. eh ng Houſe * ruinous A 
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: ; Covenant. | 

before C. was intitled to the Reverſion (6) for the Action is not founded 
(% But an upon the ruinous Eflate of the Houſe, and the Time when it firſt happen- 
Kbenee mall ed, but for not repaifing within the Time appointed by the Covenanit after 
vot have an the Warning. Eg : 


. 


* 


Action upon © ME 165% 07KN909. 1 2 79 ed 20 Het 89 \ nn +4 
a Breach of Covenant before his Tiwe.. Cro. Elin. 3 Leon. 51. * 2 Vent. 2786.5. upon a 
Breach. after his Time, though his Eſtate is determined, he may. Rol. Rep. 80. Owen 152. 
2 > {0-7 5. 4 * Irn 4g 32641 413 4h # ; ad WIE board oo. 
Cro. Elia. If Leſſee for Years covenants to leave the Houſes in good 
Donat“: End of the Term, and the Leſſor grants his Reverſion to another, () d 
8. ©. * 7" this Covenant is not to be performed during the Term, yet for a Breach. 
(5) $0 where thereof the Grantee of the Reverſion may bring an Action, and there can- 
the Leſſor . not be a more apt Covenant to run with the Land. 7 YU LOSS 
covenants to . 92 | us T 
_ new-Leaſe at the End of the Term, and the Leſſor grants over his Reverſion. Moor 250, 
Cro.Car.137. If A. leaſes Lands to B. for 200 Years, and by the fame Deed covenants 
Joves 242- for himſelf, his Heirs and Aſſigns, with B. his Executors and | 
2. that if B. is diſturbed for Reſpite of Homage, or inforced to pay any 
Charge, or Iſſues loſt, that he ſhall with-hold ſo much of his Rent as he 

ſhall be inforced to pay, and A. grants his Reverſion to C. and B. aſſigns 
the Term to D. D. may take the Benefit of this Covenant againſt C. tos 


. 
% 


1 "3 = 


it runs with the Land. 


6. Of Covenants which bind by Force of the Statute 32 H. 8. c. 24. 


(c) Extende By the 32 E. 8. c. 34. reciting, * Whereas divers had leaſed Ma- 


in Tail. * nors, &c. or other Hereditaments (c) for Life or Lives, or Years, by 
Co. Lit. 215. Writing, containing certain Conditions, Covenants and Agreements, 
Cro. Eliz. as well on the Part of the Leſſees and Grantees, their Executors and 
863. « Aſſigns, as on the Part of the Leſſors and Grantors, their Heirs and 
* Succeſſorsz and whereas by the Common Law, no Stranger to any 
Condition or Covenant could take Advantage thereof, by Reaſon where- 

« of all Grantees of Reverſions, and all Grantees and Patentees of the 

* Page 338“ *King, of Abbey Lands, could have no Entry or Action for any Breach, 
Sc. it is enacted, That all Perſons, Bodies Politick, their Heirs, Suc- 

e ceſſors and Aſſigns, which have, or ſhall have any Grant of our (d) ſaid 


oY m_ Lord the King, of any Lordſhip, c. Rents, Tithes, Portions, or other 


on though ©* Hereditaments, or any Reverſion thereof which belonged to the Monaſ- 
not named. teries, Sc. or which belonged to any other Perſon, &c. and alſo all 
Co, Lit. 215. * other Perſons, (e) (F) being (g) Grantees or Aſſignees, (O5) to, or (i) 
2. by our faid Lord the King, or to, or by any other Perſon or Perſons, 


(4) —_— “ and the Heirs, (t) Executors, Succeſſors and Aſſigns of every of 0 


tees by Fine | | | ; 

till — for it muſt be intended of ſach only as have had all Ceremonies requiſite 
Law. Co. Lit. 215. 5 Co. 112,113. l/) Though after Breach, and before the Action brought, 
their Eftate determines. Rol. Rep, 8e. Owen 151, 2 Bulſt, 281. (eg) It extends to Grantees 
of Part of the Eſtate of the Reverfion, Cc. Co. Lit. 215. a. Godb. 162. Rol. Rep. $0. Owen 
151. 2 Bulſt. 181. & wide Leon. 252. Moor 93. pl. 230. —— But not to Grantees, Qc. of the 
Reverſion in Part of the Land. Co. Lit. 215. Cro. Eliz. 833. Moor 98. (4) It extends to him 
that comes in by Limitation of an Uſe, though in the Poſt ; for coming in by the AR and Limitation 
of the Party, he is a ſufficient Grantee, Wc. within the Statute, Co. Lit. 215, Moor 98. 4 Leon. 
27, 29. But it does not extend to ſuch as come in merely by Act in Law, as the Lord upon an E(- 
cheat, Alienation, upon a Mortmain, Cc. Co. Lit. 215. b, —— Nor to him who is in cf another 
Eſtate. Moor 876. (i) But if a Copyholder by Licence of the Lord leaſes for Years, Ac. and after 
ſurrenders the Reverſion to the Uſe of another in Fee, who is admitted, yet he is not a Grantee, r. 
within the Act, for he is not privy to the Leaſe made by the Copybolder, nor in by him, but may 
plead a Grant of his Eſtate immediately from the Lord. Brafier and Beal, Velv. 222. per Curiam, 
upon the firſt opening. Cro. Jac. 205. Adjudged by two Judges, & wide Cro. Car. z5, 44. Hob. 
178. But in the Caſe of Glover and Cope, 3 Lev. 326. it is adjudged, that ſuch hrs may have 
an Action of Covenant by this Act. (4) Leſſee for twenty Years leaſes for ten Years, and his 
| Leſſee 


3 


_ Covenant. 


he 9 — — may have * like Advantage 
* Ney n e e ming other Cond 


« and £4 jt ots contained in the ſaid Leaſes againſt. the Lee 
* Grantees, thei Executors,. Adminiſtrators ind Auge s. (?) t A 


* 


« Leſfors and Geige, their Heirs or Succeſlors, yught, thould, yr 


nt | . | | 44 A ſſignee i" 
within the Statute, "Moor e . „Elis. $99, 617, 645; Gouldf, us Godb/16r (J Whe- 
ther this doth not imply that the Grantor fhdl} not, 3 Lev. 155; Ain, & wide Sid. 402, (m) But 
he fball- — hoc vantage wy — before 2 joe Notice * Ver Co. Lit. 
218 5 1113. 8. 5107 & nant... » 202, \ ac, 47 nag. 110. a) Fie. 
Ford of a Condition i vi; lrg Never on, as Rent, or for the t of the Kn 
aſte, not keeping Houſes In Repair, Oe and not for the Payment of any Sum in Gr, Delivery 
Corn, .. 80 as other Forfeiture Mall be taken for other Forfeitures, like to theſe Examples put, vis. 
Payment of Rent, and not doing Waſte, which are for the Benefit of the Reverſion. Co. Lit. 21 f. b. 
& wide 5 Co. 18. Moor 159, 243, 876. Owen 41. Abd. 82; Raym. 250. Sand. 169. 80 if the 
Proviſo he to enter for Non-payment of a Rent, or Sum by Wey of Fine, the Grantee of the Re- 
verſion ſhall not take Advantage of it; for the Condition cannot be apportioned. Style. 316. 3% Qs? 
(e) The Privity of Action is transferred, and it may be brought in the County where the Covenant was 
made, though the Lands lie in another. Sand. 237. adjudged ; but a Writ of Error was ht in Can” 


G Ti Ti 
any Aimee Or Aimee. 
* „ire eee Ke % m4 Þ | "FF" oy W 
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ins fr? a 
* 1 


* 
1 — 
1 


Scacc, and it was after compounded. Sid. 401. Lev. 259. Vent. 10 & 3 Mod. 336. and Tit. A&ions 
Local and Tranfitory, (% Therefore if the-Conuzee of the Reverſion before Attoroment bargains. and 


ſells to another, to whom the Leſſee attorns, the ainee may, c. though his Bargainor could not. 
5 Co. 113. a (g) 4. deviſes to B. for Years, rendering Rent, upon Condition to re-enter for Non- 
payment z and after deviſes the Reverſion in Fee to another, and dies ; the Deviſee may take Advantage 
of the Condition, though there never was any Reverſion, &c. in the Deviſor, 2 Leon, 33. 


And by the fame Act it is enated, * Thar all Farmers, Leſſees and (r)But if Lef- 
« Grantees of Lordſhips, Ec. Rents, Tithes, Portions, or other Heredi- ſee for 30 


<«-taments for Years, Life or Lives, their Executors, Adminiſtrators and bay ng 


6 ee ſhall and may have like Action and Remedy againſt all Per- ten, he is no 
« ſons, Bodies Politic, their Heirs, Succeſſors and Aſſigns, which by Grant A 


« of the King, or other Perſons, ſhall have the Reverſion of the fame within * 
„Lr en to kam or any Pare r for any Condition, Co- S 
<«< venant or Agreement contained in their Leaſes, as the Leſſees, or any of nant to the 
© them might or ſhould have had againſt the Leſſors and Grantors, their firſt Leffor. 
“ Heirs and Succeſſors; Recovery in Value, by Reaſon of any Warranty Moor 93. pl. 
in Deed or Law, only ex * ö | * 

* A. demiſed a Houſe for a Term of Years to B. who aſſigned to J. S. , þ | 

the Leſſor deviſed one Moiety of the Reverſion to C. and the other to D. 8539 
who granted the Reverſion to J. D. after which Grant C. and D. brought Carth. 289, 
Covenant againſt J. S. for Rent due before the Aſſignment by them; and _ 
it was held, 1. That C. and D. being Tenants in Common, may at their Z, lars, ad- 
Election join or ſever, as well in Debt as in Covenant, for the Rent; but if judged. 
they ſever, they muſt-not each of them make his Demand of ſuch a certain 
Sum, which amounts to a Moiety ; but the Demand muſt be de una medieta- 
te of the whole Rent; and if they can count in Debt, they may in Covenant, 
and if Debt will lie, @ fortiori Covenant. 2. That this Action was maintain- 
able for the Arrears of the Rent, notwithſtanding the Reverſion was out of 
the Plaintiffs; for though the Defendant was but an Aſſignee of a Term, 
yet the very Privity of Contract was transferred by the Statute of 32 H. 8. 
c. 34. which gives the Action for and againſt and the Contract 
ſtill remains, though the Privity of Eſtate is gone; the A ſhall leave it 
as a Fruit fallen from the Reverſion; at Common Law after Aſſi nt the 
8 bring Debt for Rent before in Arrear, but the Power over 
the 


being gone, he could not diſtrain or bring Waſte. 
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14 inf the Covenantor, leſt, by the 8b 


(a) Lay, 10a) ſhould nd Means to, evade and clude itz ep (tet 6 i Cl: 

Hodkte-and. 2 he it B. masies his. Davg heer; be will a0 6; per Ann. withour 

dn. 5 g for by me p yy ir Haft be for the Life of g;. and not for ene Hen 
da 


Sid. ae 
ad pris Mts bers mum, the e 100 PR 
t .der continue Jonger than one ear; and 15 
that is the Grantar. 


©. RIES 

1 
(6); Lore: CoafiruR moſt ſtrong agai eee 38 nw) 
pdut to de Heri A, to 10Sev4 $0; +} vin Nn afi lob ron buy to nde 7 
tiver Io many lis Cloth, and and I cut vt id Pieces, and then deliver in, ths * tor ala ba 
regards the real and falthfal Performinee Contracts, and fiſcountenances all ſuch Acta as ave done ra 
frau Legi. Raych. if the Condition of 4 Bond bs to pay gal. though it is ad ſuid of 


Money, vet it muſt be ſo intended. Sid ngi— But if Man covenants chat ib don chen Bifrd 
mat nabiles, ſhaltma 
the 


the Day 


phter of J. before ſach a Day, and be marries her 4ccordinghy; bat at 
Age of Con ſem duagrets to che Marriage, yet is the Covenant performed; for it was x 


though ubykr vo be def 14 Dinges, NI EIN nan. che r. 


ed. 1 314A Ty 3% it 2 * Of * ” 
Fer 2? 0? now 'C 1923 yn SY 207.7 1 ttt 

3 ke Men leafe $i Test: __ 00 th thar Ge. | 

505 3 4620 all Incumbrances mad by 985200 after the Leſſee is ell jo hs 
Lach 161. FM S. n of the Leſſors had e arne. n 2 
e e e ee 
| _ "i * '" 24103 %6 1 433 

1 Ig Men 2 by Year and cavpngpts ts has if fe all "1 c 

Goab. 19 2 7 ng the Land after the Expiration of erm of, 4185 3 At. 
all have the Refuſal, and mein the ſix Leafs he 


95 28. d 13,09 Breach, becauſe (e) dur of the Words of che pn [ 


if 1 ar 
an Land 0 TER 2 covenants, that he Mall enjoy, it during E thy Term without ; 


16] 


N diſc rom Tirhes; aud after the 6x Yew he is ſued for AE, s is a Breath 5 for the 
Meaning was, Mer Reſhould be freed frem Suits, and che Payryeny of Tithes; And a Suit alder the Ex- 
Piration of the Toms is * prejudicial as if before. Cro. Eliz, 9 2 Itewul. 5286. 


1 


__ | vw  Þ 
4 295 : 1 9 
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$3045 9979 ob! & a 


K de, If * leaſtd For x ning = by Indenture, dated * Jon. 92 2. 
HH 4h 


and covenshted to Jave the Leſſee harmleſs from all Rvictions duyng che 
Term, but this Deed was not deliveted till 1 Fes. 37 Car. 2. if he vas in 
* * Poſſeſſtan and evicted before the Delivery, this was a Breach; for during 
ge 305 che Term ſhall be conſſrued during the Term in Computation, aud at 
only ſrom the Time of the N of the Deed, when ic kit Gonne, 

in Point of Intereſt. 

—— three Mcflveges to. for: forry-ane Years, and B. conte 
383 to; pull them dawn, and erect chree other in their Place, ac iam (de n- 
Zar. dere in tempus to maintain the Meſſuages to be erected, in ſufficient 
2 Vent. 126, Repair, ac etiam to fe pair the Pavements, &c. ac tiam ditfta pramiſa. i 
A. oy Domas ſuprrinds fore err, at the End of rhe Term to leave in gosd Re- 
bekaufe taken Pair; and after G., pulls don the three Houſes, and builds five, he muſt 
as. ſeveral Co- Rave:thein all in god Repoir at the Bail of che Terim; for chough by ib 
venants ; but Grſt Covenant he in boubdd only to repair, &. he Maſſuages gn fore 
Rokeby doubt- errit', yet by the laſt Covenant he is obliged to leave in good Repair De- 
ed, it ſeeming 1 ſuperinde ereũ mdefinitely, whith extends.to all Houſes Which ſhall h 


to be 
to him Cove. built upon the Premiſſes during the Term. 


nant, and that 

the ſubſequent Matter, (con cerning leaving the Houſes in good 8 rae muſt he reſtrained to, and un- 
derſtood of, thoſe b ry be built. * . 

TW * But it ſhould ſeem his Doubt was not well founded. 


4 


So 


— OT o 


80 lf a Man takes a Leaſe of a Houſe and Ladd, and, avenanes da leave 3 Ley 965 | 

the demiſed Premiſſes in good Repair at the End of the Term, and he 7“ ee * 
erecta a Meſſuage upon Part of the Land, becides, what was before, he (a) 

muſt keep or Je this in good Repait alſCCCCCCC 00. Ha 
onde had no 


tween, Brews. and Blungen, Skip, 121, Fo! ft is 6 Continuing Coytnint 3 and though the 
Ausl. yet it had a potential Beiog, ut the Time gf he Leu" Ne Yn * 

= „ Mn em ge NG tee £4 3g 

"Ha feaſt be made for Yeats, rendering 800. per Hum Rent, free and Carb. 135. 
clear from all Manger of Taxes, Charges and Impofitiohs Whatſcevery the C, and 
Lelſte is bouhd to pay the whole Retit without any Man ber of Deducl un, % 
for ay did et nec Tax,” Charge or Impofßtioh eetatforberr. 

So where' A. b) Deed, dated 1649, granted à Rent- charge of 40l. der gal. 196% 
Ann. to B. and his Heirs und on the ſame Deed there was an (ö) Indorſe- pl. 4. 
ment. that the Rent vu to be paid clear of al Taxes; by the 3 WM. Ld. Raym. 


4 


* 


45. per PVund is laid upon Land, and Power given to the Ter 11 h 114.160. 
e in the Found, with c ,ngt to gher the Covenants ee 
nents of Parties; and it was held, That ſuch à Coyenapt, if made Comb. 424, 
in the Year 1640, would: not have fteed the Rent- charge from the Taxes 46. 
impoſed by thoſe Acts, becauſe there vas no ſuch Parliamentary Tax in 2 and 
Being of ee it that Lime; but becauſe there were ſoch Taxes in the fc — 4. 
Year 1645, which was before tlie Gtant, therefore this Covenant mult'be Ca, 438. i 
conſtrued to extend to them. | er rc ove * aid 


2 «aa 4 71 Wr q WAYS . «i 24 {FE a Seay wu — aa Bs 4 I ak 5 Mo 2 68. g 
8. C. is Wh Ayl be preſumed to hare been made before the Deed was executed 404 fo Pag 
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. Covenants ſhall. be ſaid to be void and extitſ; | 


IF a Man, coyenants, with Tenant for Life of an Houſe, to find a Chap- 6H. 4. 1. 
1 850 to ling, c. cyery Saturday during the Life of che Covenantee, if Rol- Abr. 
t 


yer the Covenant remains s. | „ dad got e. 
yoo & thken Meh Eftite, 'Q; Rol. Abr. 55» 
+16 G3 af "2: ' 4 - 7 Wih od SIN ZI-HLHCTES. 1 F 11 1 


If A. grants a Rent-charge to B. for the Life of C. Habend to B. His * Page 541 
Heirs'and Afligns, to the Uſe of C. and A. covenants.to pay it ad gſum C. Mod. 223. 
if the Rent is behind, B. may have an Action of Covenant againſt A. for Vaſea en and 
thpugh the Reo-charge is executed by the Statute, and the Power of diſ- rk Ke . 
training, 35: incidegr thereto, transferred to C. yet the Covenant being 2 Mod. 138. 
collateral, is not transferred nor diſcharged, but remains with 4 Pi 8. G . 
If a Mao hach good Title to Lands by Virtue of a Fine, and ſells the , x... 26. 
fame, and, covenants with the Vendee, his Heirs and Aſſigns, that be. ti | Lucy and 
enjoy againſt, him and B. and all claiming under them; and after by an Act Leving/on- 

Parliaments... reciting, that B. had ſettled this Eſtate; upon C. and. that 4 vs: 
tertain Perſons had unduly procured the ſaid Fine from her, it is enacted, $6 ? 
The Fine ſhall be void, and that every Perſon may enter as if no ſuch Fine 
had been; and after one enters, claiming Title under C. this is a Breach of 
tke Covenant; for the Act makes no new Title, but removes the Obſtruc- 
tion of the Old; and it was ſaid, that doubtleſs H, was named in the Cove- 
nant for this Purpoſe, in caſe this Fine unduly obtained ſhould be 
a voided. tes | 

Vor. I. | 7 G Ay 
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Covenant. 


Salk. 193, As to Covenams which are repealed or extinguiſhed by Act of Parlia- 

4 ment, the following Diverſities are laid down, viz. Where A,-covenants ' 
not to do any AR or Thing which was lawful to do, and an Act of Parlia - 

ment comes after, and compels him to do it, the Statute repeals the Cove- 

nant ; ſo if A covenants to do a Thing which is lawful, and an Act of 

Parliament comes and hinders him from doing it, the Covenant is repealed; 

but if a Man covenants to do a Thing which then was unlawful, and an 

Act comes and makes it lawful to do it, ſuch an Act of Parliament does 

not repeal the Covenant. 4 | | | 

oro. Eliz. If A. being a Cuſtom- houſe Officer by Patent, makes B. his Deputy, and 

529. Les and covenants, inter alia, to ſurrender the old Patent, and procure a new one 

— to B. and himſelf before a Day, and that if B. dies before A. that 4. ſhall 

8. C. B the Pay 300 J. to the Executors of B. and. gives Bond for the Performance 
Report of thereof; admitting theſe Covenants void, (a) by the 5 Ed. 6. cap. 16. the 


which it ap- whole Bond is void, though ſome of the Covenants are not void or illegal. 

| pears, that by EP 8 { hi 
the Agreement F. was to pay 600 J. and to allow A. 100 l. yearly for this Deputation, and adjudged, 
In — the Obligation is one intire Act and Deed of the Party ; & wide 2 And. 207, 208, 3 Co. 82. 
| 8. C. cited. (a) So where a Sheriff takes a Bond for a Point againſt 23 H. 6. c. 9. and alſo for a 
juſt Debt, the whole Bond is void according to the Letter of the Statute ; for a Statute is a ſtrict Law, 
| | but the Common Law divides according to common Reaſon ; and having made that void which is 
againſt Law, lets the Reſt ſtand. Hob. 14 per Cur. Moor 856, Godb. 213. 10 Co. 100. Latch. 
143. Mod. 35. Brownl, 282. Vent. 237. Carter 230. 


_ 4 


Sid. 30g. If the principal Thing to be performed, as the conveying an Eſtate, &c. 

1 1 19. be void, further Covenants which are relative and dependant thereon are ſo 
1 357* likewiſe, | 

Lev. 45. So if Leſſee for Years grants ſo much of the Term as ſhall be to come at 

Caponhurſt the Time of his Death, and covenants that the Leſſee ſhall enjoy it, although 

and Cpon- he gives Bond for Performance of Covenants, yet the principal Thing, viz. 

| the Grant, being void for Uncertainty, (5) both Bond and Covenants are 

8. C. void likewiſe, | | 

() For tho* 

they are ſeveral Deeds, yet they make but one Aſſurance, and are but one Contract. 4H, 7. 6. 20 

H. 6. 293. Bro. Obligation 6. Dyer 4. 28. Hob. 168. ' | 


But where the Dean and Chapter of Norwich, 8 Eliz. leaſed to B. for 
Owen 136. ninety nine Years, and after in 42 Eliz. they leaſed to C. for three Lives, 
Waller and and covenanted to ſave him harmleſs againſt B. if he is diſturbed by B. he 
the Dean and may have an Action of Covenant againſt the Dean and Chapter, though the 
_y Leaſe is void, becauſe the Covenant is for a Thing collateral, as that the 
Brownl. 21. Leſſor is Owner, &c. and the Covenant was broken immediately upon ſeal- 


Moor 877. . ing the Leaſe to C. 
S. C. & vide | 
2 Brownl. 134, 136, 158, Cc. 


* Page 542 So where in Covenant the Plaintiff declared, that the Defendant by his 
Deed did grant, bargain and ſell to the Plaintiff and his Heirs, &c. Pro- 


8 vided, That if the Grantor paid ſo much Money, it ſhould be lawful for 
. 388. him to re- enter; and that he covenanted to pay the ſaid Money; and the 


Northcote and Breach aſſigned was the Non- payment of the Money; although it was ad- 
Underbil ad- mitted that nothing paſſed by the Deed for Want of Inrolment, yet the 
1 Covenant in this Caſe being to pay Money, it is a diſtinct, ſeparate and 

independent Covenant; and dwerel 5s. not material whether any Eſtate paſſed 


* The bet or not“. | 

Method to | 

make a Mortgage in Fee is, we conceive, by Leaſe and Releaſe; in ſuch Caſe, neither Inrolment, Li- 
very, nor Attornment of the Tenant is neceſſary. | | 


(H) What 


Covenant. 
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(M) TUHhHat ſhall be deemed a Beach, o2 conftrued 
2 good Perkozmance. 


A. enters into a Statute to B. and afterwards B. by his Deed cove- Sid. 48. Re- 
nants, That upon Payment of ſuch a Sum at a Day to come, that the _— _= 
Statute ſhould be void, and that he would deliver it in, and cauſe it to be judged. . 
vacated ; if before the Day B. ſues Execution, A. may bring Covenant; and Raym. 25. 
it is no Objection, that nevertheleſs B. at the Day may deliver it in, and Keb. 103, 
cauſe ir to be vacated ; for it is an ® apparent preſent Breach; for after the 118. 8. C. 
Statute was ſet a-foot, and had its Courſe, it did tranfire in rem Judicatam, Ky, M 
and could not be vacated. | Aar 


| is the ſame 
Law, in caſe of a Promiſe, Rol. Abr. 448. 


If A. leaſes to B. for twenty-one Years, and covenants at any Time 1 20, 21. 
during the Life of B. (5) upon Surrender of the old Leaſe, to make a new Sit 4*thony 


Leaſe, and after A. leaſes to a Stranger, he hath diſabled himſelf, and broke * 


his Covenant. Moor 452, 
Cro. Eliz. 


450. Poph. 109. S. C. adjudged. (5) So if the Leſſee aſſigu his old Leaſe, he diſables himſelf to 
Benefit of the Covenant. Bulſt. 22. 


If A. being a common Brewer, covenants that B. ſhall have ſeven Parts Raym. 464. 
of his Grains made in his Brewhouſe for ſeven Years; and after A. ren- -. 
ders them unfit for the Uſe of B. this is a Breach, See Ante 429. f. 5. — 


KEE 


judged. Skin. 39. pl. 8. If one covenants to leave all the Timber upon the Ground at the Expiration - 


of a Term, and after cats it down, it is a Breach of Covenant, though he carry it not away; but if a 
Stranger cuts it down, it is no Breach of Covenant. Skin. 40. per Cur. 80 if a Man covenants to 
deliver a Horſe, and he poiſons him, and then delivers him, this is a Breach, Skin. 40. per Cur”, 


If two Men, upon Sale of their Wives Lands, covenant that they and 2 Jones 195. 
their Wives have good Right to convey Lands, and to make further Aſ- Naþ and th 
ſurance; if one of the Women is under Age, this is a Breach, for ſhe hath * *Yudged. 
not Power to convey the Eſtate according to the Covenant. 


* 


If the Leſſor covenants with his Leſſee for Years, that he quietly and “ Page 543 
peaceably ſhall enjoy the Land without the Impediment or Diſturbance of 
the Leſſor, if the Leſſor exhibits a Bill in Chancery againſt the Leſſee, to A 213. 
reſtrain his committing Waſte, this is no Breach, though the Bill be diſ- Judged, 
miſſed with Coſts, becauſe the Suit does not relate to his Title or Poſſeſſion. 

If a Parſon leaſes his ReRory for Years, and covenants that the Leſſee | | _ 
ſhall have and enjoy it during the Term, without Expulſion, or any Thing Asus 47 
to be done by the Leſſor, and after, for not reading the Articles, he is ip/o 
facto deprived by the Statute 13 Eliz. c. 12. and the Patron preſents ano- 
ther, who ouſts the Leſſee; this is no Breach, for he was not ouſted by Rea- 
ſon of any Act done by the Leſſor, but for a (c) Non- feaſance; and fo it is ( But if Leſ- 
out of the Compaſs of the Covenant. ſee for Years, 
Rent, with a Condition of Re-entry for Non payment, leaſes Part for a leſs Term, and L = that 
his Leſſee ſhall enjoy, without Impeachment of him, or any other, occaſioned by his Impediment, 


Means, Procurement or Conſent, and after he neglects to pay his Rent, upon which the firſt Leſſor 
enters, &c, this is a Breach. Bulſt. 182, 183. adjudged. 


Tenant in Tail of a Rent purchaſes the Land out of which it iſſues, and Owen 7. per 
makes a Feoffment thereof, and covenants that it is free from all former — 33 
Incumbrances; this is a Charge, though not in eſſe, but in Suſpence; for "ug 389. 
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Covenant. 
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if Tenant in Tail dies, his Iſſue may diſtrain, and then the Covenant is 
broken. 1 | 9 Aren 

Cro. Eliz. Tf 4. be Tennant in Tail, the Reverſion in the King, and A. leaſes for 
and Years, and covenants that the Leſſee ſhall enjoy it qua all Perſons, and 
Gu without the Interruption of any, except the King, his Heirs and Succef. 
adjudged, ſors, exiſlentibus Regibus vel Reginis Anglie, and the King grants his Re- 
| vetſion to B. and A. dies without Iſſue, and B. enters, the Covenant is 
broken, for that extends only to the King and his Succeſſors, in which Words 

his Patentee is not included. | | | 

Cro:fac, 637. If A. by the Means and Procurement of B. by Fine conveys Lands to 
Fei Ang” © Bo and his Wife, and the Heirs of B. and after B. leaſes the ſame for 


$winnerton, 


„ Years, and covenants that che Leſſec ſhall quietly enjoy during the Term, 


adjudged per... without the Diſturbance of him, his Heirs or Afligns, or of any other Per- 
Palm 77 85 ſon, by or through his Means, Title or Procurement, and B. dies, and his 


8. C adjudg- Wife enters, this is a Breach, for ſhe claims by the Means of the Baron; 
ed, ab/eite and therefore it is within the Covenant. 5 


Chamberlain. Kue. 4 ad 
though objetted, by bis Mount and Procurement, muſt refer to ſubſequent Acts. 2 Rol. Rep, 286. $. C. 

adjornatur. | | | | 
| | — . e 1 
| C241 

| | 

| () There the Breach Wall be laid to be well 
wy % 4, > «nn ns | 
| 1% 8 JF ia an Action of Covenant the Plaintiff declares upon a Leaſe for 
Coniers and twehty-one Years to the Defendant, and that he covenanted to pay 204, 


Smith. per Ann. by equal Portions, at Aſichaelmas and Lady-day, and aſſigns for 
| Breach, that he did not pay the Rent dedi?” ad prædꝗ ſeparalia feſta durante 
3) In Cove- fermino; this Breach is (5) ſufficiently aſſigned, and it ſhall be intended that 
nant for not the Rent was not paid at either of thoſe Days. 

repairing, the 0 

Breach was generally all-dged, without ſhewing in what; 1 Brownl. 2g. adjudged, it was helped after 
Verdict; ſo 2 Mod. 176. Ld. Raym. 1*8, 170, 284, 594. 2 Ld. Raym. 1416. Stra. 682. 2 Barnes 
284. 10 Mod. 228, 303, 329. 12 Mod. 4 6, 413, 44. 2 Jones 125. where the Covenant was to 
repair all the Pales, except thoſe on the Weſt Si e; and the Breach aſſigned was, in not repairing the 
Pales, contra formam conventionis, But where the Breach aſſigned, or Performance pleaded, muſt 


urſue the Words and Subſtance of the Covenant or Condition. Leon. 245. Cro. Eliz. 202, 203. 780. 
March 17. All. 60. 2 Mod. 229. 1 


— 


t The Bre:cb aſſigned by the Plaintiff ſhould ſpecify the Particulars, and he may aſſign every poſ- 
ſible Breach, within the Meng the Covenant, and though he proves only Part, he will be ins 
titted to recover. As to the Defendant, if he means to plead, that he did repair, and if the Term 


is ended, that he yielded up the Premiſſes in Repair, he ſhould purſue the Words of the Covenant, 
fully, without regarding the Particulars aſſigned by the Plaintiff, I 


Page 344 lf in Debt upon an Obligation, the Condition whereof is of three 
ro. Eliz, Parts, 1. That he ſhall ſerve the Plaintiff well, 2. That he ſhall duly 
830. Cutler Account, 3. That within three Months after Notice he ſhall make Satis- 
and Brewer, faction for all Loſſes ſuſtained by his Apprenticeſhip z; the Defendant 
adjudged. pleads Performance ſpecially, and the Plaintiff aſſigns for Breach, that 
upon Account he was found in Arrear 6ol. which he received and con- 
verted to his own Uſe, and ſo had not ſerved the Plaintiff well; this 
is a good Replication, without alledging Notice; for though it might 
be alledged as a Breach of the third Part of the Condition, yet the 
2 of the Money to his own Uſe, may be alledged as an ill 
Service. 


I In 


Covenant GA 


——_— 


In an Action of Covenant ſeveral Breaches may be aſſigned z otherwiſe Cro. Car. 
in Debt upon an Obligation, conditioned to perform Covenants. ,. 176. 

But now by the 8 & g . 3. cap. 11. it is enacted, © That in all Ac- 
tions. upon any Bond 'or on any penal Sum, for Non-performance of 
any Covenants or Agreements in any Indenture, Deed or Writing con- 
tained, the Plaintiff may aſſign as many Breaches as he ſhall think fit; 
and the Jury, upon Trial of ſuch Action, may aſſeſs not only ſuch Da- 
mages and Coſts of Suit as have heretofore been uſually. done in ſuch 
Caſes, but alſo Damages for ſuch of the ſaid Breaches ſo to be aſſigned, 
ns the Plaintiff, upon the Trial of the Iſſues, ſhall prove to have been 
„broken, and that the like Judgment ſhall be entered on ſuch Verdict 
<< as heretofore hath been uſually done in ſuch like Actions and if Judg- 
„ment ſhall be given for the Plaintiff on a Demurrer, or by Confeſſion, or 
« Nibil dicit, the Plaintiff upon the Roll may ſuggeſt as many Breaches of 
the Covenants and Agreements as he ſhall think fit; upon which ſhall 
« jfſue a Writ to the Sheriff of that County where the Action ſhall be 
* brought to ſummon a Jury to appear before the Juſtices or Juſtice of 
« Aſſiſe, or Ni prius of that County, to inquire of the Truth of every 
one of thoſe Breaches, and to aſſeſs the Damages which the Plaintiff ſhall 
© have ſuſtained thereby, in which Writ it ſhall be commanded to the ſaid 
« Tuſtices, Sc. that he or they ſhall make a Return thereot to the Court 
4 from whence the ſame ſhall iſſue at the Time in ſuch Writ mentioned 
« and in caſe the Defendant, after ſuch Judgment entered, and before any 
Execution executed, ſhall pay into the Court where the Action ſhall be 
* brought, to the Uſe of the Plaintiff, or his Executors or Adminiſtrators, 
* ſuch Damages ſo to be aſſeſſed, by Reaſon of all or any of the Breaches 
*cof ſuch Covenants, together with the Coſts of Suit, a Stay of Execution 
4 on the ſaid Judgment ſhall be entered upon Record; or if, by Reaſon of 
4 any Execution executed, the Plaintiff, or his Executors or Adminiſtrators, 
„ ſhall be fully paid or ſatisfied all ſuch Damages ſo to be aſſeſſed, together 
with his Coſts of Suit, and all reaſonable Charges and Expences for exe- 
* cuting the ſaid Exeeution, the Body, Lands or Goods of the Defendant, 
* ſhall be thereupon forthwith diſcharged from the ſaid Execution, which 
4 ſhall likewiſe be entered upon Record; but notwithſtanding in each Caſe 
« ſuch Judgment ſhall remain as a further Security to anſwer to the Plain- 
* tiff, and his Executors or Adminiſtrators, ſuch Damages as ſhall or ma 
be ſuſtained for further Breach of any Covenant in the ſame Indenture, 
«« Deed or Writing contained, upon which the Plaintiff may have a Scire 
0 facias upon the ſaid Judgment againſt the Defendant, or againſt his Heir, 
© Terre-tenants, or his Executors or Adminiſtrators, ' ſuggeſting other 
«© Breaches of the ſaid Covenants or Agreements, and to ſummon him or 
© them reſpectively to ſhew Cauſe why Execution ſhall not be had or 
awarded upon the ſaid Judgment, upon which there ſhall be like Proceed- | 
ing, as was in the Action of ® Debr upon the Bond or Obligation, for aſ-#* Page 545 
«*« ſefling of Damages upon Trial of Iſſues joined upon ſuch Breaches, or In- 1 
« quiry thereof, upon a Writ to be awarded in Manner as aforeſaid, of ſuch _ wa 
* future Damages, Coſts and Charges as aforeſaid, all further Proceedings 1 
© on the ſaid Judgment are again to be ſtayed, and ſo toties quoties; and the Wi! 
&* Defendant his Body, Lands or Goods, ſhall be diſcharged out of Execu- 
e tion, as aforeſaid.” + 

If A. leaſes to B. for Years, and covenants that he hath full Power and Som. 60, 61. 
lawful Authority to leaſe, c. and in an Action upon this Covenant, B. 24 __ 


* and Salmon. 


ſays he had (a) not full Power and lawful Authority to leaſe, &c. the Breach Cro. Jac. 304. 
| | S. C. ad- 

judged, and that thE Defendant muſt ſhew he was ſeiſed in Fee, and then the Plaintiff muſt ſhew a 

ſpecial Title in ſome Body elſe ; but the Covenant being general, the general Aſſignment of a Breach 


prima facie is good, (a) That he was not lawfully ſeiſed in Fee of an indefeaſible Eſtate, Cro. 
Jac. 369. & wide Raym. 14, 15. 
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is well aſſigned, for he hath well purſued the Words of the Covenant a- 
tive; and what Eftate he had hes .more in the Knowledge of the 9 
than Leſſee; and therefore he ought to ſhew what Eſtate he had at the 
Time ot making the Leaſe, that it may appear that he had full Power, c. 

Cio. Jac. 171 If A. leaſes to B. for Years, and B. covenants to repait during the Term, 

n. and at the End of the Term to leave the Premiſſes well repaired, in an 

Field. Action upon this Covenant, it may be aſſigned for a Breach, that he did 
not leave them well tepaired at the End of the Term; and if the Deſend- 
ant pleads, that at the End of the Term he delivered them up well repair- 
ed, then if the Plaintiff will aſſign a Breach, he ought to ſhew particularly 
in what Part it was not repaired, ſo that the Defendant may give a parti- 
cular Anſwer thereto; but it was faid that in a Declaration in Covenant, 


(% Cro. Jac. it ſufficeth to aſſign the Breach as (5) general as the Covenant is “. 
661. S. P. . 


_ „* _— 
m— 8 _ 


* Sed wide thelaſt Note on the firſt Clauſe under this Head, ante 543. 


Cro. Jae. In an Action of Covenant, the Plaintiff declared that Queen Elizabeth 
299. 200 leaſed a Mefluage, c. to the Defendant for twenty-one, Years, and that 
Stricklang, the Defendant, his Executors and Aſſigns, were thereby bound to repair 
adjudged. and leave the Premiſſes at the End of the Term in good Repair, and that 
the Queen granted the Reverſion to B. and that B. granted the ſame to the 
Rr 
Cr. Car 188. If in an Action of Covenant the Plaintiff declares, whereas by Indenture, - 
Batchelor and bearing Date, c. Tatum exiſtit, that the Plaintiff had demiſed to the 
Gaye, adjudg- Defendant a Meſſuage and Garden for two Years, and the Defendant, by 
0 * the ſaid ladenture, covenanted not to erect any Building in the Garden, | 
e Sc. and avers in fa#o, that he did erect, Egc. this is a good Declaration, 
Cel Jac. 333. though he does nat expreſly ſay Quod demifit & convenit; and it is the (c) 
S. P. adjudy- uſual Courſe in B. &. to declare in this Manner. 
ed, & wide | 


Sid. 375. where the Plaintiff declares per guoddam ſcriptam per ** Teſtatum exiſtit, Cc. (e) And ſo 
are the Precedents in B. Cro. Eliz. 195. 2 Rol. Rep. 210, 211. 1 a 


— 
— 


— 


+ But the uſual Method now is to declare, that whereas by ſuch an Indenture made between, &c. 
a-, Cc. (with a Profert) ſuch a one demiſed, Qc. 12 


Gas. If Baron and Feme being ſeiſed of an Houſe, to them. and the Heirs of 
28%. Mijor the Baron, leaſe to A, and he covenants with them and the Heirs and Aſ- 
and Talbot, ſigns of the Baron, to repair, &c. and the Baron and Feme convey the In- 


adjudged. heritance to B. in an Action upon this Covenant, B. may ſhew the whole 
* 4000 Matter, and conclude Quod Adtio ei accrevit , as Aſſignee of the Baron, 


eddie bn without ſhewing the Death of the Feme; for the Eſtate for Life being 


the Report transferred with the Fee, it is drowned therein. 
thereof, the 
Biron was dead, and the Feme and the Heir of the Baron conveyed, and the Action was brought as 


Aſſignee of the Heir, and ſaid that it was no Benefit to the Leſſee to have the Eſtate for Life continue, 
and therefore, e. * 


+ This Concluſion is not now uſed, unleſs in Caſes of Debt on penal Statutes, Cc. But in ſuch Ac 
tions of Covenant, the uſual Concluſion, after aſſigning the Breach, is, And ſo the Plaintiff ſays that 
the Defendant (altho* requeſted, Sc.) hath not kept with the Plaintiff, the Covenant made between 
ſuch an one and ſuch an one, but hath therein failed and made Default, to the Plaintiff 's Damage 
of ſo. much in P. R. or in C. P. wherefore the Plaintiff ſaith he is injured, and hath ſuſtained 
Damage, &c: 


page 546 If in an Action of Covenant the Plaintiff declares upon an Indenture, in 
2 Mod. 311. Which the Defendant had covenanted that he was ſeiſed in Fee, Sc. and 
After and would free the Premiſſes from all Incumbrances, and that the Plaintiff 
Maxeen, ad- ſhould quietly enjoy, and for Breach aſſigns an Entry and Eviction by a 


judged, 


Stranger, 


Covenant. 


8 


a 


Stranger, & fic conventionem ſuam (in the ſingular Number) fregit, this is 
well enough z (a) for conventio eſt nomen colleFivum, and if twenty Breaches (a) Peet tex 
are aligned, the Count is de placito quod teneat ei conventionem. 


neat, ec. tf 
de coventione 


Frada, all one. Hard. 178.———If a Breach of Covenant is ſufficiently alledged, the Plaintiff need 
not conclude & fic non tenuit conventionem in boc, Qc. for that is but Repetition, Cro. Jac. 298. ad- 
Judged, , 2 Mod. 22g, S. P. adjudged. || I 


* 


| || But it is the uſual Way, 

If in Action- of Covenant the Plaintiff declares upon a Leaſe in London, Oro. Jae. 446. 
of a Meſſuage in D. in Com S. and that the Leſſee covenanted to repair, * * 
Oc. and aſſigns for a Breach, that apud London he permitted the Houſes judged ; 
to decay, Wc. this is naught, becauſe the Breach is in a Matter local, and . But it may 
not tranſitory “. | be alledged 


at the Place where the Premiſſes are ſituate, I at London, &. 


, 


If in an Action of Covenant the Plaintiff declares upon a Covenant, to 
find the Plaintiff with Neat, Drink, Apparel, and other Neceſſaries, and 5g, 70 
aſſigns the Breach as general as the Covenant, viz. that he did not find him p,- get, ad- 

with Meat, Drink, Apparel, and other Neceſſaties; this is good, without judged. 

ſhewing in particular what other Things are neceſſary, and the alia neceſſa- 3 Mod: 6g, 


ria ſhall be intended mall Things, as Trimming, Waſhing, Cc. which 14 adjudged. | 


would be too long to inſert, and the Bench being aſſigned-in the Words Lag Nee 


6 F ; 106, 276 
of the Covenant, it is ſufficient. one ton. 
nk of] | | 2 Ld. Ra 
$24, 968, 991, 1140, 1181, 1219, 1410. Fitzgib, 161. Comyns 89. pl. 59. 146. pl. 98. 180. pl. 
313. 376. pl. 188. Stra. 231. 10 Mod, 227, 443. 11 Mod. 66. pl. 6. 51 71 11. 133. pl. w 
12 Mod. 3, 327, 406, 413. Cro. Jac. 486, Salk. 140. pl. 6, 


| So in Debt, upon an Obligation conditioned to ſatisfy for all Goods that Lev. 94. 
an Apprentice fhall waſte, in his Replication, the Plaintiff aſſigned for Pee and 


ierce, ad- 


Breach, that he had waſted diverſa bona ad valentiam 1001. and adjudged a doed 
@* <? - ” . ju ge . 
that it was good, without ſhewing in particular, what the Goods were 


for (o) che Penalty of the Obligation is to be recovered upon any Breach, (8) Yide Ayres 


. . . Fe W. * 
but ſaid that it would be otherwiſe in Covenant, where there is to be a Re- oe oh 


compence for the Damages 4. 137. pl. 1. 

LY | t So aſſigning 

that he had received of divers Perſons divers Sums of Money, in the whole amounting to a large Sum, 

to wit, the Sum of 1007. and converted the ſame to his own Uſe, contrary to the Condition, would be 
| 4 


good, 


If in Debt upon an Obligation conditioned to ſaye the Plaiatiff harmleſs Yelv. 226. 
from all Charges and Troubles, by Reaſon of the laſt Will of A. or any mow yy: 
Thing therein mentioned, touching one B. or any Legacy to her given, 8 C. e 444: 
&c. the Defendant pleads Non demnificaius, and the Plaintiff replies, that Cro. Jac. 259. 
he po 604, to B, for a Legacy, Sc. this is no good Replication; for he 
ought to baye ſhewed that a Legacy of Gol. was given her by the Will; 
for thaugh the Will is recited in the Date, againſt which Recital the De- 
fendant cannot ſay be made no ſuch Will, yet the Legacy given to B. is 
2 but in general; againſt which the Defendant may take a Tra- f 9,, alſo, if 
verſe T. | he ſhould not 
* F have alledged he was obliged to pay the Legacy, or paid it to avoid a Suit ? 
| 1 


If A. covenants to permit B. his Heirs and Aſſigns, to take and enjoy Jones 218. 
the Rents, Iſſues and Profits of certain Lands, and in an Action of Cove- Ven and 


nant the Plaintiff aſſigns for Breach, that A. took the Profits, && (Y) non _. 176, 


permifit B. to enjoy, Fc. this Breach is well aſſigned, for the taking the S. C. & wide 


Profits by A. is a ſpecial Diſturbance. _ Hard. 132. 
| (5) But non 
permiſit alone is too general. 8 Co. 89. b. 91. b. & wide And. 137, 2 Vent. 278. 
I | 


If 
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V. 


Covenant. 


Mod. 223. If A. grants a Rent to B. and his Heirs, for the Life of C. to the Uſe of 
Baſca in © C. and covenants with B. to pay the Rent ad opus & uſum of C and in ah Ac-- 
of = — tion upon this Covenant, B. 3 the Breach, in not paying the Rent to 


8. C. adjudg- bim ad opus & uſum of C. this Breach is well aſſigned in the Words of the 
ed, and ſaid Covenant, though a (z) negative Pregnant. | * 
that if it was . 


paid to C. which is a Performance in Subſtance, the Defendant ought to have pleaded it. (ﬆ) Nr 
this vide 2 Leon. 197. | 


* Page 547 If in an Action of Covenant the Plaintiff declares upon a Charter-Party, 
by which the Plaintiff, being Maſter of a Ship, was to pay two Parts of 
2 Jones 186. the Port-Charges, and the Factor of the Defendant the other Part, and the 
Be/lamy and Plaintiff ſhews that he ſailed from L. to C. and there paid all the Port- 
Ru/el, ad- Charges, viz. two Parts for himſelf, and the other Part for the Defendant, 
14. and that the Defendant had not repaid him; this Breach is well aſſigned; 
for when the Plaintiff ſays he paid the third Part, it ſhall not be intended 
the Defendant did, but that the Plajntiff was neceſſitated to pay it, or 
otherwiſe his Ship would have been ſtayed in the Port. . 
Carth. 124. In Covenant, which was that the Defendant ſhould make out a | good 
Rarwline and Title in Law and Equity, before ſuch a Time, to the Satisfaction of the 
Vinc-nt, ad- Plaintiff, his Heirs or Aſſigns, or to his or their Counſel learned in the Law; 
Judged. the Breach was aſſigned in the very Words of the Covenant; and it was 
(2) Yide Cro. objected, that the Covenant, being in the (a) Diq̃unctive, viz. to ſatisfy the. 
1 Plaintiff or his Counſel, he had his Election, and therefore the Plaintiff 
"ron * ought to have given Notice who his Counſel was, before which Time the 
pl. 4 Defendant could not ſatisfy him; but it was reſolved that the Breach, be- 
ing in the very Words of the Covenant, was ſufficient; and (6) if the 
1 Mod. 67, Truth was, that the Defendant did not know who the Plaintiff's Counſel 
EG was, he ſhould have ſet it forth in pleading. 
Salk, 196. If an Aſſignee of a Term has a Covenant from the Aſſignor, that he 
8 ing ſhall quietly enjoy, free and clear from all Taxes, and all Arrears of Rent, 
2 ad- Sc. though there be Rent Arrear, yet he cannot aſſign this as a Breach of 
judged. the Covenant; for the Rent being Arrear, is no Damage to him, unleſs he 


be ſued or charged there with; and if paid at any Time, before he is dam- 
nified, it is ſufficient for him. 


Salk. 196. So if a Counter-Bond or Covenant be given to ſave harmleſs from a 2 
11 Per nal Bond, after the Condition of the Obligation be broken, or to ſave 


harmleſs from a ſingle Bill, without a Penalty, the Counter-Bond cannot be 
ſued without a ſpecial Damnification. 
Salk. 197. But where the Counter-Bond or Covenant is given to fave harmleſs from 
pl. 3. Per a penal Bond, before the Condition broken, there if the penal Sum be not 
Cur. aid at the Day, and fo the Condition not preſerved, the Party to be ſaved 
— does by this become liable to the Penalty, and ſo is damnified, and 
| the Counter-Bond forfeited. | | | 
© Mod. 352. The Defendant covenanted to pay ſo much per Chaldron for all Coals 
Teddard and laden either at Newcaſtle, or upon the River Tyne, and brought to London; 
Middleton. and the Breach aſſigned was, that the Coals were laden on ſuch a Ship infra 
| porium de Tinmeuth, viz. at North Shields, and brought from thence to Lon- 
don; and on Demurrer, the Court inclined that the Breach was not well 
aſſigned, for that they could not take Notice Judicially, that Tinmouth is up- 


on the River Tyne, but gave the Plaintiff Leave to diſcontinue upon Pay- 
ment of Coſts, 


| (K) There 


* — — 8 Y ts Me. — ICCS 


Covenant. 


” 
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e the Perfozmanre ſhall be ſaid to be Pg 54! 
well ſet foꝛth and pleaded. ; 


(K) Wer 


F a Man is bound to perform all the (00 Covenants in an Indenture, if 
they are all in the Affirmative, he may plead Performance thereof ge- b. Kelw. 95. 
nerally. 7 | Leon. 136. 


| Palm, 70. 
Lev. 303. 8. T7. (a) But in Debt upon an Obligation, conditioned to do ſeveral Things in the Con- 


dition mentioned, the 2 cannot plead Performance generally, but ought to plead to every 


Quad conditio nunguam in- 


Thing particularly by itſelf. v. J03- & wide Sid. 215, Kelw. 95. b. 
fradta fuit, is naught. 2 Vent. 15 


But to (J) ſuch as are in the (c) Negative, he (d) muſt plead Specially, Co. Lit. 464. 

(for a Negative cannot be performed) and to the Reſt Generally, b. Moor 856. 
; | Cro, Eliz. 

69 1. Palm. 70. (65) But if the negative Covenants are all void and againſt Law, and the Affirmative 
good and lawful ; he may plead Performance generally, and the Court ſhall take Notice that the Ne- 
gative Covenants are void and againſt Law. Moor 8 50. Godb. 212. Hab. 12, 13- (c) Unleſs 
the Negative Covenant is only in Afﬀirmance of the affirmative Covenant precedent. Sid. 87. (4) But 
It is * 42 of Form, and helped upon a general Demurrer. Cro. Eliz. 232. Leon. 311: & wide All. 
72. ty e 3. 


If any of them are in che DigjunRive, (2) he muſt ſhew which Part he Ce 154, 465, 


hath performed. b Sav. 120. 
| 5 N | S.P. arguendo. 
Cro. Eliz. 560. Palm. 70. 8. P. and if Performance generally is pleaded, it is naught upon a general 
Demurrer ; for that the Court cannot tell which Part he hath performed. Cro, Eliz. 232, Leon 311; 
8 But if the Condition of an Obligation be to perform the Award of J. S. and he awards the Obligor 
pay 100 J. or to procure a Stranger to be bodad in 200 J. Cc. the Defendant may plead Perform- 
ance Generally, becauſe one Part is void ; and it will be intended that he pleads Performance of that 
Part which he was bound to perform, and not the other Part, Sav. 120. 


If any of them are to be done (/) of Record, the Performance thereof ©, Lit. zoz. 
muſt be ſhewa ſpecially, and it cannot be involved in the general Pleading. b. V As to 


levy a Fine. 
Cro. Jac. 560. 2 Rol. Rep. 159. Palm. 70. S. P. adjudged, and the Reaſon given, becauſe the Re- 
cord-ſhall be tried by itſelf and its Credit hail not be examined by a Jury; and perhaps the Plairtiff 
will reply, that all the Lands are not compriſed in the Fine, or other Matter upon which the Fine 
ſhall be examined. g 


If in Debt upon an Obligation conditioned that the Plaintiff ſhall enjoy 2 Co. 4. a. 
certain Lands (g) diſcharged, or otherwiſe ſaved harmleſs (Y) from all In- Mar/er'sCaſe, 


cumbrances, the Defendant pleads that the Plaintiff hath enjoyed the . 


Lands diſcharged, and kept indemnified from all Incumbtances; this Winch 9. 
| Plea March 121, 
| 0 | Like Point 
adjudged: (2) If the Condition be to acquit, diſcharge and ſave harmleſs from ſuch a Bond Non dam- 
wi/ficatus, Leon. 71.——But in an Action upon a Bond, conditioned to acquit, diſcharge and fave harm- 
leſs, a Pariſh from a Baſtard Child, the Defendant pleaded Nen damnifica', and the Piaintiff demurred ; 
and becauſe it did not appear upon the whole Record, that the Pariſh was damnihed, it was adjudged 
for the Defendant, Ld. Raym.' 106, 124, 397, 664, 968. 8 Mod. 106, 318, 349. Gib. Eq. Rep, 
253. 10 Mod. 227 228, 303, 384, 443- 11 Mod. 78. pl. 11. 12 Mod. 406, +13: Stra. 231. 
681. 2 Id. Raym. 1416, 1449. Forteſc. 333. Barnard. 4. wide March 121. ut-if in Debt 
upon a Bond, conditioned to ſave harmleſs J. S. and the mortgaged Premiſſes, and to pay the Intereſt 
for the principal Sum, the Deftndant' pleads J. S. Non ſuit damnificatus ; for that the Defendant paid the 
principal Money, and all Intereſt due at ſuch a Day; this is no good Plea, becauſe Non damnificatus 
goes to the Perſon, and not to the Premiſſes. 2 Mod. 30g. adjudged. If the Condition be to ſave 
rmleſs the Obligee againſt another, Non damnificatus'is a good Plea, Kelw. 80. But if to diſ- 
charge the Obligee, it ought to be ſhewn ia the Affirmative how. Kelw. 80. per Frowick. (bh) So 
if the Condition be to ſave harmleſs from all Bonds entered into for th + Obligor, exonerawit & indemprem 
conſer va vit is no good Plea, without ſhewing how, Cro. Eliz, 210. But that he need now ſhew from 
Vo. L 1 what 


Co. Lit. 303. 
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Covenant. 


1 


Plea is naught; for being in the Affirmative (i) it ought to have been 
Page 549 * ſhewn (4) how; but if he had pleaded in the Negative Non fuit damnifica- 
what Bond ug, it had been otherwiſe, | i 
he ſaved him 1 
harmleſs; and per Cro. Eliz. 433. per Gaudy, there is a Diverſity when the Condition is to diſcharge 
from a particular Thing, and when from a Multiplicity of Things ; for in the laſt Caſe it is ſufficient to 
plead generally. 1) Cro. Jac. 165. S. P. adjudged. All. 72. S. P. adjudged, & wide Cro. Eliz. 477. 
Cro. Jac. 503. (4) But a Man may plead Qued exoneravit, Ic. from an Arreſt, without ſhewing 
how, for that it may be done by Compoſition, Wc, without Deed, Cro. Eliz. 914. adjudged. 80 
in Debt upon a Bond, conditioned to perform the Award of F.S. if it is awarded that a Suit in 
Chancery, by the Defendant againſt the Plaintiff, ſhall ceaſe, and the Plaintiff ſhall ſtand acquitred 4 
qualibet materia in eadem contenta ; the Defendant may plead quod fetit inde guietus, without ſhewing how, 
or that he in fade diſcharged him; for it was not intended that an actual Diſcharge ſhould be given, 
but that by tne Arbitrament he ſhould be acquitted, Cro. Jac. 339. Rol. Rep. 8. 2 Bulſt. 93, 94. 
—— Otherwiſe if the Award had been, that he ſhould diſcharge and ſave him harmleſs from a certain 
Obligation. Leon. 71. 


Kelw. 95. b. In Debt upon an Obligation, conditioned that the Defendant ſhall repair 
and do other Things, and alſo pay his Rent every Day of Payment, he can- 
not plead Performance Generally, but muſt plead Specially. £7 

Kelw, 95. b. But where the Condition refers to ſuch a Generalty, that by Intendment 
It is paſt the Remembrance ot Man; as if the Under-Sheriff is bound to 
diſcharge his Maſter from all Accounts and Returns of Writs within the 
County, he may plead Performance of the Condition Generally, 

es b In Debt upon a Bond, conditioned that the Defendant ſhall enfeoff the 

SP. „ Cu? Plaintiff of all his Lands, the Defendant muſt plead Performance Spe- 

cont. ® cially, 7 


Sid. 215 F 
Latch — And gu. If ſuch contra Determination is not Law ? 


Kelw. gg. But if the Condition be that (c) a Stranger ſhall enfeoff the Obligee, a 


(c) But by General Performance may be pleaded. 
the Caſe of 
Lee and Luttrell, Cro. Jac. 559. 2 Rol. Rep. 159. Palm. 70. it is otherwiſe. + 


* 


+ Sed. gu, If the Text is not Law? 


Kelw.9;. b. If the Condition of an Obligation be to make to the Obligee a lawful 
(4) if the Eſtate in certain Lands, it is ſafe to plead that he hath (d) enfeoffed him 


_— thereof, which is a lawful Eſtate, though in Strictneſs it is not neceſſary, be- 


an Eſtate, in Cauſe it appears to be a lawful Eſtate. 
leading, it | | i be 

* be ſhewn by what Manner of Conveyance it was done. Leon. 72. 2 Leon. 39. Godb. 360. 
2 Mod. 240. 11 Mod. 78. pl. 11. Ld. Raym. 106, 968, 1140. So if the Condition be to ſhew a 
ſuficient Diſcharge of an Annuity, in pleading Performance it muſt appear what Manner of Diſcharge 

it was, that the Court may judge whether ſufficient or not. 9 Co. 25. 4. Hob. 107. 2 Mod, 240, 
11 Mod. 78. pl. 11. Ld. Raym. 106, 968, 1140. 


t But the Conveyance ſhould have the Word Enfeef, or otherwiſe the Conveyance, ſhould be pro- 
perly pleaded, accordirg to it's Operation in Law. | 


Kelw. 95. b. But if the Condition be to build a ſufficient Houſe, the Defendant muſt 


ſay that he hath built ſuch an Houſe, which is ſufficient. : 
Kelw. og. b. In Debt upon an Obligation conditioned to deliver all Evidences con- 


0% But per cerning ſuch Lands, the Defendant (e) muſt plead that he hath delivered 


Cro. Eliz. ſuch and ſuch Charters, which are all the Charters concerning the Land. 
860. fer | 

24. U may plead that he hath delivered all, &c, and the contrary, in ſome Particular, ought to be 
ſhewn on the other Side. “ * And this ſeems molt eligible. 


In 


1 th tab. r [ "WY 
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1 


ln Debt upon an Obligation, conditioned that the Defendant at all Times, Cro. Eliz. 


upon Requeſt, ſhould deliver to the Plaintiff all the Fat and Tallow of all 749: C vide 
Beaſts which ſhould be killed or dreſſed by the Defendant, his Servants or _ It 
Aſſigns, before ſuch a Day; the Defendant may plead, that u » Likn 


: f ay pon every 916. Like 
| Requeſt to him made, he did deliver to the Plaintiff all the Fat and Tal- Point, 
low of all Beaſts, &c. without ſhewing how many Beaſts were killed or 


dreſſed, or what Quantity of Fat he delivered; for when Matters tend to 


Infinity and Multiplicity, whereby the Rolls would be incumbred with 
Length, the Law allows of ſuch general Pleading. 


In Debt upon an Obligation, conditioned for the Payment of 60 J. Cro. Elis. 
viz. 30 l. at one Day, and 3o/l. at another Day, the Defendant may — Fox 
plead Payment of the 60 l. ſecundum formam & effetlum conditionis pred' 1 juqges? © 
for reddendo ſingula fingulis, it is as if he had pleaded the ſeveral Payments , 2 
at the ſeveral (a) Days. Page 550 

i | (a) But ſuch 
general Pleading is not good, where a certain Day of Payment is not mentioned in the Condition. 


2 Bulſt. 267. In Debt upon an Obligation conditioned to deliver ſuch Briefs ſuch a Day, the Defen- 
dant pleads that he delivered them ſecundum formam Conditionis præd. Lev. 145. 


If in Debt upon an Obligation, conditioned that if the Obligee ſhall en- c,,. Eliz. 
joy ſuch Lands till the Age of J. S. and if J. S. within one Month after his 870. #aller 
full Age, makes an Aſſurance thereof to the Obligee, then,&c. the Defen- and Croor, 
dant pleads that J. S. is not yet of full Age; this Plea is not good, with- adjudged. 


out ſhewing the Obligee hath enjoyed the Lands in the mean Time ; for 
the Condition is in the Copulative. 


If in Debt upon an Obligation, conditioned to pay 30 /. to A. B. and C. 
tam cito as they ſhall come to the Age of Twenty-one Years, the Defendant Cro. Jac: 


pleads that he paid thoſe Sums tam cito as they came of Age, this is no good 35 


Plea; for the (5) Time, Place, and Manner of Performance, ought to be : But 7 
ſhewn in certain; ſo that a certain Iſſue might be taken upon it. and Carpenter. 


Bulſt. 43. 
8. P. (5) If the Condition be to ſurrender a Copyhold, the Defendant muſt not plead Generally, 


that be hath ſurrendered it, but muſt ſhew when the Court was held, r. Winch 11. adjudged. 
If the Condition be that the Obligee ſhall enjoy an Office according to Letters Patent, the Defendant 


mult not plead in hæc werba, but ſhew the Effect of the Letters Patent, and the Enjoyment accordingly. 
Hob. 295. 


If in Debt upon an Obligation, conditioned to perform Covenants, one 2 Mod. 33. 


of which was for the Payment of Money upon the making an Aſſurance, 11 Mod. 34. 
the Defendant pleads that he paid the Money ſuch a Day, but ſaith not when P! 5: 


the Aſſurance was made, this is naught ; for that it ought to appear that nun 


| 515. | 
the Money was immediately paid, purſuant to the Covenant. f La Raym. 

| 597, 665. 
2 Ld, Raym. 1140. Duck and Vincent, adjudged. t That is, that the Money was paid on mak- 


ing the Inſurance, for that is the proper Time for Payment, 


In an Action of Covenant, the Plaintiff declared that his Father was ſeiſed 2 Sand. 420. 

in Fee of a Meſſuage, and leaſed to the Defendant for twenty-one Years, ary 
and that the Defendant covenanted to repair, ſupport and amend the ſame, * _ 

during the Term, and that his Father died, c. and that the Meſſuage 

was totaliter dirut* & ruinoſ”, and the Defendant pleaded, that before the 

Houſe was ruinous, Sc. he aſſigned to 7. S. and that after the Houſe was 

burnt, quodgue in convenienti tempore poſt deſtructionem domus pred”, and be- 

fore the Action brought, Meſſuag* præd' cum pertinentiis ſufficienter re-edifi- 

cat”, Sc. fuit, fs adbuc in bona reparatione ſufficienter exiſtit. Adjudged, 

upon a ſpecial Demurrer, that this Plea was naught z becauſe it was not 

ſhewn by whom it was rebuilt; though it was objected, that (c) it was not (c) 1 Vent, 

material by whom it was rebuilt ; and if by a Stranger, it could not be built 2235 8. F. 

again by the Defendant; and he having aſſigned all his Intereſt before, it lay“ 4. 

not in his Notice by whom it was built; but that it could not be preſumed 

to be built by the Plaintiff; for that he could not intermeddle with the Poſ- 
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Covenant. 


ſeſſion during the Term; but by the Report, it being alledged that the 
Plaintiff had rebuilt it at his own Charge, Hale refuſed to heat the Rea- 
ſons, and qua in a Paſſion, without conſidering the Matter in Law, 
gave Judgment for the Plaintiff. \ 

In Debt on a Bond, for Performance of Covenants in an Iadenture, the 


noon of 5 Defendant cannot plead Performance generally, without ſetting forth the 


admitted, Indenture. 


that he can- Tr 
not plead Performance, without ſhewing it. All. 72, x Vent. 37. Sid. 50. Mod. 266. Where he 


ſwears he never had Part thereof, or bath loſt it, Sand. 8, 9. Cro. Jac. 429. * 


— 
— 
— — 
* * 


* 


— 


* In ſuch Caſe he may crave Oyer of the Bond and Condition, and then Oyer of the Indenture, and 


the Court, on Motion, will ſtay Proceedings, until Oyer of the Indenture granted; And, if Jadgment iv 
ſigned, after Oyer, and before it is granted, the Court will ſet alide the Judgment. 3 


In Covenant by an Aſſignee of a Leaſe, againſt the Aflignor, who cove- 

nanted to indemnify the Affignee from all Rent Arrear, Sc. the Breach 

Page 551 * aſſigned was in the Non-payment of the Rent; to which the Defendant 
Sh; leaded as to Part, Payment to the Leſſor; and as to the other Part, that 
1 397 he left Money with the Plaintiff ea intentione quod ſolveret to the Leſſor; 
Be and and the Plea was held good, though it was objected, no Iſſue could be 


Griffin an 0 . 
Harriſon, taken on his Intention. [Halt C. J. contra, and the Court inclined the 


4 Mod. 249. Plea was good, but held clearly that if it had been * ad ſolvendum, 
Gild. Eq. it had been good, and that non reliquit modo et forma, had been a good 


Rep. 262 
2 = * Traverſe.] 


2 Stra. N | | f 
Ld. Raym. 106, 124, 635, 664, 667. 673, 704, $98. Salk. 196. pl. 2, S. C. adjudged, 


. — 4 4 a. ——_— _— £ * 1 —_ 
"yy" — 
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(LI) What may be pleaded in Bar to the 
Action. 


— N an Action of Covenant for Non-payment of Rent, the Defendant can- 
237. Hare not plead /evied by Diſtreſs, for that is a Confeſſion it was not paid at 
and Savil, the Day; for it could not be diſtrained for till after the Day; but it was 
| adjudged. agreed, that the Covenant alters not the Nature of the Rent; but that 
Nothing behind, or Payment at the Day, is a good Plea, 
2 Lev. 7. In Debt upon an Obligation, conditioned that if a Ship that was going 
Watton and ſuch a Voyage ſhould return, (the Perils of the Sea excepted) the Defend- 
Weddington. ant ſhould pay ſo much; but if the Ship ſhould be loft, Nothing, &c. 
the Defendant pleaded, that the Ship did go on her Voyage, and, in her 
Return, ſuch a Day amiſſa fuit; and it was adjudged a good Plea, though 
it was not ſaid guod amiſſa fuit periculo maris; and ſhe might be loſt by 
the Defendant's own Default; for the Plea is in the laſt Part of the Words 
of the Condition, which makes the Bond void, as well. as if the Ship had 
returned, c. | | 
(5) Lev. 152. It has been adjudged, that to avoid Circuity of Action where there are 
Jebnſen and reciprocal Covenants in the ſame Deed, that one Covenant may be pleaded 
E in Bar to another; as (4) in an Indenture of a Leaſe for Years, where the 
Covenant was that the Leſſee might ſubduct for Charges, and he pleaded 
this Covenant in Bar to an Action of Debt for the Rent, and it was 


held good. | 
3 


But 
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But in 2 Nd. 309, it is faid, that reciproed] "Covenants 50 be 
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pleaded one in Bar — — that in the a g Fla of a Pr of Cove- — 
nant it is not neceſſ a riff ES - | 
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tred's Caſe, Cro. Jac. 644. 3 Keb. 352. 3 Lev, 41s _ 8 391. Comb. 263. 


DD WH TTTT 77 — 
ves on. iu chg proveding Caſe not Lam Lan? © Yd; 


As where a Writing was drawn in theſe Words, It is agreed that A. ſtall Sand. 319. 
pay to B. ol. for bis Land and Houſe, &c. the; Any: te be paid before 8 and 
Nene In witneſs, &c. It was ſealed by both Parties; the Money not Ie 274 
being paid at the Day, B. without or tendring any Conveyance of Sid. 423. 
his Land, brings an Action of Debt upon; Bi * reſolveg, that it was png 183. ll | 
well brought. And in this Caſe it was ſaid, t might have an Action 2 Keb. 542. 
of Covenant againſt B. for not Conveying Ms Lat. 0 Ss | Ws 

So in an Action of Covenant the(Caſe was, Locoyenants with B. to make Hil. 29 and 
kim a good Leaſe of his Land and his Sheep, and that B. ſhould have Fire- 30 Car. 2. 
wood upon his Land, and B. covenants t bay 0 Half Year's Rent at 2705 _ 

Michaelmas following; in an Action of Covenant fox this Rent, B. pleads, ; jud edged. x . 
that E. refuſed to leaſe the Land before Michae 10 of totam Curiam, 

The Plaintiff muſt have Judgment, fo for T B. has his Re * 555 the Cove- 

nant of A. 89 

* But if there be a Covenant, that an Obligee ſhall not put che Bond in * Page 5521 
Suit at any Time, ſuch Covenant is pleadable in Bar as a Releaſe, brwauſe Carth. 64. 
in Effect it is ſo; but where the Covenant is that it ſhall not be put in per Car”. 

Suit for a certain Time limited in the Deed, this is only a Covenant ; and 
for Breach thereof an Action is — but is not pleadable in Bar 
to the Bond. _— © A Deſen- 
N nil habet in ISAT or non Demi ts fy 1 5 Mat „ . , Lit. 2 
Lev. 146, —— Nor traverk: x ade Dom 120 11 — If the 3 pleads 
ail nl baker to Debt for Rent upon a Leaſe by Indenture, the Pas may demur; for the Eſtoppel ap- 
22 the Record. R. 1. Sal. 277. R. 3. Lev. 146. Otherwite if the Eſtoppel does not ap- 


he ought by his e ſhow ROOT AF ay. kae _ 
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C ourts, and their J uru⸗ 
dixion in general. 


OR the better ann the Nature and Juriſdiction of Counts, 
it may be neceſſary to premiſe ſome: Conſiderations concerning 
them in general, before each particular Court comes to bb used 
of; and 1 n 8 2521 11 [1612 97 


( The Nature and Diiginal of our ene anv by what 
Authority conſtituted. 333. 
Vor. I. 7 K | 5 (5 Ot 


—_ — 


Courts, o and  thetr Jurlodiction in general, 
(B) Ot the. Judges and Perſons exercifing a 6 Jurlsditon. 


555. | Na 2 4 
(c) » vetermines theſe * and Autpozty. 
55 ts 


(D) Ot their Diviſion, and che Subozdination of one 
Court to another. 558. 


And herein, - 


1. In General, of the ſeveral Kinds of Courts which exerciſe 
a juriſdiction. 558. 


2. Of ſuch as are of Record or not. 559. 

3- How inferior Courts muſt claim their Juriſdition and 
herein of Pleading to the ad and ee Ce 
nuzance. 559. 


4. Where it muſt appear that Inferior Courts have a lar. 
diction. 562. 


(E) What is incidental to all Courts in general. 565. 


9 


Page 553 (A) Df the Nature and Oꝛiginal of dur Courts, 
and by what Authozity conſtituted. 


Lamb. Arch, IN the Saxon Times, the Wittingham Mote + was the chief Court of the 
57s 239» 245+ Kingdom, where all Matters both Civil and Criminal, and alſo relating 
Mirror, c. 5. to the Revenue, were debated and determined; but for Civil and Criminal 
ſ. * — Matters, it was only a Court in the firſt Inftance, for Facts ariſing within 
LOT ma County where it ſate; but by way of Appeal from the Injuſtice of other 


Mien e. Courts, it heard and determined Cauſes from all other Counties. 


mot. See 


| Squire on the Anglo-Saxon-Gowernment, 16s. and poſt 567. 


Lamb. Arch. To this Court were ſummoned the Earls of each County, and the Lords 
«260k of each Leet, and likewiſe Repreſentatives of Towns, who were choſen by 
| the Burgeſſors of the Town, who appeared on the King's Summons, which 
iſſued once a Year at leaſt; and here new Laws were enacted, or old ones 
repealed, after the Manner of our Parliaments. 

Maddox, But Wilkam the Conqueror cauſed the States to recognize him, and 
whe fearing that theſe Parliameats, conſiſting of Engliſhmen, might prove 
dangerous, he eſtabliſhed a conſtant Court in his own Hall, made up of 
the Officers of his Palace, and they tranſacted the Buſineſs both Criminal 
and Civil, and likewiſe the Matters of the Revenue; and as they ſate in the 
Hall chey were a Court Criminal, and when up the Stairs a Court of Re- 

venue; the Civil Pleas they heard in either Court. 
Maddox, The Court conſiſted, 1. Of the Juſticiar, who preſided, and was called 
e. 9. Capitalis Juſticiarius totius Angliæ, and chiefly Aer all Pless Civil and 
Criminal, and was alſo the chief Officer of State. 2. The Chancellot who 
formed all Patents, and — the Seal to them, and had the Cuſtody . e 

dot 


rn 


Courts, and their Yurisdiction in general. 


both for Writs and Patents. 3. The Treaſurer; before whom all Accouns 

were chiefly audired z and he it was that preſided in Matters relating to the 

Revenue. 4. The Conſtable and Marſhal, to whom all Matters of Ho- 

nour and of War and Peace were referred, to determine according to te 182 
Law of Nations and of Arms. | 5. The Seneſchal or Steward, and Marſhal, 1 
who determined the Quartels and Diſputes between the King's menial Ser- 

vants ; the Marſha] was alſo to keep the Priſoners, and take Care that no 

Indecency was committed in the King's Houſe. 6. The Chamberlain, who 


1 i» count the King's Money as it came in, and iſſued out of the 
Rn 0 ere pon ood 2nd fo. | 
This was the Sovereign Court of the Kingdom, where Juſtice was ad- Maddox, 
miniſtred, and where all Matters of the higheſt Moment were tranſacted by ©: © 
the King himſelf and theſe Officers; yet, in ſome Caſes, of great Import- 
ance, as _ the levying a new War, or raiſing an Eſcuage, moſt of thge 
great Perſons that held in Capite were called, and then it was termed the 
Commune Concilium Regni, or the Parliament; to which afterwards the Re- 
preſentatives of Boroughs that held in Capite were called. | 
Towards the Norman Period, the Power of the Juſticiar became for- Maddox, 
midable, and in the Barons War was turned againſt-the Kang; the King © *: 
alſo found, that the Barons who held large Diſtricts, were likely to grow 
more and more troubleſome to the Crown ; for though in the Conqueror's 
Time, and for ſome Reigns after the Conqueſt, they were kept in very 
good Subjection, the Norman and Engliſh Barons being a Balance for each 
other; yet Time wearing away the Diſtinction, and the Normans growing 
up Engliſh, they became fond of thoſe Liberties -and Privileges that the 
Engliſh had enjoyed in the Saxon Times; hence it was neceſſary to intro- 
duce a new Policy, and hence the Original of our Courts, as we have them 
at this Day in Veſtminſter- Hall. | 
To give Countenance to this new Erection and Diviſion of Courts, # Pape ; 54 
(which was compleated by E. 1.) as alſo that it might ſtill be ſeen, that all 
Juſtice flowed from the King, the King himſelf (@) fat in Perſon in the Maddox, 
Court of (5) King's Bench; and hence the Power of this Court, which it c. 19. fol. 21. 
ſtill retains, -of exerciſing a Superintendency over other Juriſdictions; but _ . 
though the King was ſometimes preſent, yet the Chief Juſtice gave the of .,;. 


| ; . AN 94 vide 
Rule, that the King might not decide in his own Cauſe. 6 2 Inſt. 24, 


Lay 25. 
(a) Speed 521. Rol. Abr. 535. Ed. 4. * and Rich. 3. + fat there in Perſon, F Weg. Hift. Ang. 
* 131, $136. (3) Is ſtill ſuppoſed to have always the King himſelfin Perſon ficti. o it. Dyer 187. 
pl. 6. Maddox 543. Crompton of Courts 222 hence every Proceſs in the King's Bench is made 
returnable before the King himſelf. 28 AC. pl. 52. | 


But however this Regulation might have been begun, or however it might 2 Inſt. 73. 
have been formerly, as to the King's Sitting and Determining in Cauſes, it > 2 11 
ſeems now agreed, That our Kings having delegated their Whole judicial!“ * 

Power to the Judges of their ſeveral Courts, they, by the long, conſtant 
and uninterrupted Uſage of many Ages, have now gained a known and 
ſtated Juriſdiction, regulated by certain and eſtabliſhed Rules, which our 


Kings themſelves cannot make any Alteration in without an A of Parlia- 
ment. | 


But as the King is the Fountain of Juſtice, and the ſupreme Magiſtrate S. P. C. 54, 
of the Kingdom, intruſted with the whole Executive Power of the Law, 55: af 
| k Fer 2 Hawk. 
no Court whatſoever can claim (c) any Juriſdiction, unleſs it ſome Way or p. C. 2. 
other derive it from the Crown. (:) Therefore 
| | ifan Ordinary 
certify, or try Baſtardy, without a Writ from the King's Temporal Courts, it is void; for the Spiritual 


8 within theſe Kingdoms is derived from the King, and muſt be exerciſed in the Manner the 
ing has appointed, Rol. Abr. 361. * 
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+ lad. 125, Manner, and 
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Courts, and thete- Jurisdicon in mmer 


— SO 


6 H. 7. 4. b. But it is clearly agreed, that the King cannot giur 1. Addition/of l 
5+ & dition to an ancient Court, bur that all fuctyCoorts mult be holdem in fuch 
127, by ſoch Rules, and in fuch'Caſes only as their knn 
6 Co. 11, b. Ufage has limited and preſcribed y and hence it followeth, that the Court of 
12. a. Kings Bench cannot be authorized to determine @ mete teal Attion between 
| Subject and Sub r 
of Treaſon or Felony. 
4 Inf 1 And it is ſaid, that the King is fo far reftrained by Pala 91s. ene, 
Sid. 338. all Caſes of chis Nature, that his Grant of a (d) Judicial Office pam 
(4) Thatthe which has been accuſtomed to be granted only at Will, is void. . 


King cannot A * 
— a mere Spiritual juriſdi gion, as to ordain, inſtitute, c. to a Lay Perſon, nor can he exerciſs.them 
* 


imſelf; but muſt adminiſter thoſe Laws by hah as he does the Common Law by . 
Cro. Eliz. 259, 314+ 

A Alſo Commiſſions to We the Goch, ada inprifon the Bodies of 1 
5.0. Con mic. Perſons who ſhall be notoriouſly ſuſpected of Felonies and Treſpaſſes, with- 


Bro. Co 
os 2 out any Indictment or other legal Proceſs againſt them, * illegal and void! 


16. 12 Co. 
30, 31. 2 Inſt, 478. A Commiſſion under the Great Seal to take 7. N. notorious Rabber, and 


ſeize his Lands and Goods, illegal. Petri 1. Meme gie 


1 — 


And it is ſaid, that the King cannot, grant any new Commiſſion whatſe- 

ever that is not warranted by antient Precedents, however neceſſary. it may 

0% 4 lat. 163. — and conducive to the Publick Good ; and therefore (e) Commiſſions 
„ to aſſay Weights and Meaſures, being of a new [ovention, were condemned 


8E. 
(7) 2 Tall by Parliament; and it is (/) ſaid, that the King could not authoriae Per- 


478. ſons to take Care of Rivers, and the Fiſhery therein, according to the 
Method preſcribed by the Statute of Weftm. 2. cap. 47. before the making 
of that Statute. 


a; \ 


, — 
* —— 


* Page 555 * (B) Of the Judges, and RES Les ererciting 
=” Lurie irie. 


S, D 8. 54. committed and diſtributed to his ſeveral Courts of . 


3 All Judges muſt derive their Authority from the Crown, by ſome com- 


41oft. 74,75. miſſion warranted by Law; the Judges of Me minſter are (all, except the 
to continue Chief Juſtice of the King's Benth, whois created by Writ) appointed by 
during good Patent, and formerly held their Places only during the King's Pleaſure ; 


| Behaviour, but now for 2 reater Security of the Liberty of the Subject, by the 12 & 
the 


3 4. 13 W. 3. c. ir Commiſſions are to be Quamdiu ſe bene Geſſerint ; but 
miſe of the upon the Addreſs of both Houſes of Parliament, it may. be 5 N to re- 
Crown. By move them, 


e. mk. 1 This was a very great Aenuidcicn t to the Subject, * was ba eule AR of ka pr 


And by the 27 H. 8. cap. 24. it is enacted, That no Perſon or Fu 
« fons of what Eſtate, Degree or Condition ſoever they be, ſhall have any 
«© Power or Authority to make any Juſtices of Eyrr, Juſtices: of Aﬀize, 
« Juſtices of Peace, or Juſtices of Gaol- Delivery, but chat all ſuch 2 

4 4 an 


8 


general. 


. 
— 


Courts, and: their: Jurteniatton in 
r 
1 Aan. in che Weg. ad by theo Auhority of the King's EHligharſe, in all 
«« Shires, Counties Palatine, Malta, Fx. or any other his Dominions, c. 


* any Grants, Uſages, Allowance or Act of Parliament to the contrary 
© notwithſtanding.” 


* 


3—＋—— 


A ll Judges muſt derive their Authority from the Crown; by ſome Bro. Judges | 


Commiſſion warranted by Law, they muſt alſo exerciſe it in a legal Manner, 11. 
and hold their Courts in their proper Perſons, for they cannot act by (a) . 
gor atly way transfer cheit Power to another, as the Judges of 2% . 


Deputy, 
Eccleſiaſtical Courts may. W Cs. Elis. 


nen:“ | 14+ 
(a) That a Recorder of a Town, unleſs the Cuſtom allows, cannot make a Deputy; for this is a Judicial 


| fities they'd the 

bes | Fi foal af | | _ 

The Judges are bound by Oath to determine according to the known Yi the Sta- 

Laws and antiegt Cuſtams of the Realm; and their Rule herein mult be tutes 18 E. 3. 
the Judicial Deciſions and Refolutibns of great Numbers of learned, wiſe © 

and upright Judges, upon Variety of particular Facts and Cales, and not e 


, | . nſt. 88, 
their own arbitrary Will and Pleaſure, or that of their Princes. og , 


| | a has SET Lg, "44 | | . Dalt. 13. 
But though they are to ju%ge according to the ſettled and eſtabliſhed 

Rules and antient Cuſtoms of the Nation, approved for many Succeſſions'of & es BY Be 

Ages, yet are they freed from all Proſecutions for any Thing done by therh — © 18. 

in Court, which appears to have been an (% Error of their Judgment. 21 E. 4. 67. 3. 
* N et: | | Salkt 397. 

(b) But where for wilful Corruption they have Ween complained of in the Star-Chamber. Yide . 

139. And may (ill be called to an Account in Parkament. Hawk. P. C. 192. 12 Co. 24. 


Nor is a Judge, conſtituted by the King, and thereby ſtampt with his Vaugb. 138, 
Approbation, and to whom alone it belongs to judge of his Fitneſs, to 39. 
be reflected on, cenſured, defamed or vilified with reſpect to his Ability, 
Parts, Fitneſs for his Place, Cc. for, if this were allowed, it would be 
impoſſible to keep in the People that Veneration of their Perſons, and * 
Submiſſion to their Judgments, without which it is impoſſible to execute | 
the Laws with Vigour and Succeſe; and hence all ſcandalous Reflections 
on the Judges of Weſtminſter-Hall, are within the Statute of Scandalum a page 556 
Mag natum. 5 / | 49 
No Perſon can be a Judge in his (c) own Cauſe, but the Chief Juſtice of 9H. 6 
the Common Pleas may bring an Action in that Court, but then the Entry 2 Rol. 
muſt be Special, viz. Placita coram Fohanne Blencow milite, Sc. 


19. b. 
Abr. 
92. 

| | ' Salk. 398. 
(c) The Mayor of Hereford was laid by the Heels, for fitting in Judgment in a Cauſe where he himſelf was 
Leſſor of the Plaintiff in Ejed ment, though he by the Charter was ſole Judge of the Court. Salk. 396. 


No Judge of any Court of Record is compellable to deliver his Opinion 1 H. 7+ 26. a. 
beſorechand, in relation to any Queſtion which may afterwards come judici- d. . 
cially before him. N NORSE | * 

By the 33 H. 8. cap. 24. it is enafted, © That no Juſtice, nor other 95 > Glow. 
« Man learned in the Laws of this Realm, ſhall uſe nor exerciſe the Office 4 * 
e of Juſtice of Afliſe, within any County where the ſaid Juſtice was born, whereby this 
«© or doth inhabit, on Pain of 1001. Sc. Provided the faid Act ſhall not Law is re- 
cc extend to any Perſon who ſhall be Clerk of Aſſiſes, and Aſſociate to any * 
«©. Juſtice of Aſſiſe; nor to any Mayor, Sheriff, Recorder, Steward, Bailiff, 

4 Suitor or other Officer, being born, or 8 6 within any City, Borough 

* or Town within this Realm of England, Sc. nor to Juſtices of either 

Vor. I. 7 L | Bench 
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2 Hawk. P. C. 3. 
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Courts, and their Jurisdiction in general; 

— 3 * — ocean | Wann 
« Bench, for taki ing „ heari ng or determining Aſſiſes in the one Bench or 
ce the other; nor to the Juſtices, Juſtice Clerks or Clerk of Aſſiſes in the 
« Dutchy and County Palatine of Lancaſter.“ | 2 
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(C) What determines their Jurtsdiction and | 
Authoꝛity. N 


And. 17 F has been determined, that at Common Law the Patents of the Judges, 
—_ 105. I ( Sheriffs, Eſcheators, Commiſſioners of Oyer and Terminer, Gaol- 
N "2 Delivery, and of the Peace, and of the Attorney General, are determined 


N. Bendl. 79, by the Death of the King, in whoſe Name they are made. But ſee infra. 
(5) But the 


Office of a Sheriff, im ſuch Places where he is choſen by a Corporation, having by its Charter the Inhe- 
ritance of the Office, does not determine by the Demiſe af the King. 7 Co. 30. b. — Nor the Autho- 
rity of a Coroner or Verderor. Dalſ. 15. Dyer 165. 2 Inſt. 175. 1 Lev, 120. —— Nor does avy 
Corporation Officer, who by the Charter is inveſted with Judicial Authority, loſe it by ſuch Demiſe. 


But to prevent the Diſorders and other Inconveniencies which may 
happen upon the Death of a King, from the Want of Perſons armed with 
competent Authority to execute the Laws before the Succeſſor can have 

Time to appoint others; by the 7 & 8 V. & M. cap. 27. it is enacted, 
See 1 Stra. That no Commiſſion, either Civil or Military ſhall ceaſe, determige or 
782, 843, * be void, by Reaſon of the Death and Demiſe of his ſaid late Majeſty, or 
& of any of his Heirs or Succeſſors, Kings or Queens of this Realm, but 
« that every ſuch Commiſſion ſhall be, continue and remain in full Force 
ce and Virtue for the Space of fix Months next after any ſuch Death or De- 
* miſe, unleſs in the mean Time ſuperſeded, determined or made void by 
e the next and immediate Succeſſor, to whom the Imperial Crown of this 
« Realm, according to the Act of Settlement in the ſaid Statute before 
% mentioned, is limited and appointed to go, remain or deſcend.” 
* Page 5 gy  * An by the 1 Ann. cap. 8. it is further enacted, That no Patent or 
« Grant of any Office or Employment either Civil or Military, hereafter 
to be made, ſhall ceaſe, determine or be void, by Reaſon of the Death or 
« Demiſe of any King or Queen of this Realm; but that every ſuch Patent 
&« or Grant ſhall be, continue and remain in full Force for ſix Months next 
„after any ſuch Death or Demiſe, unleſs in the mean Time ſuperſeded, 
«© determined or made void by the next immediate Succeſſor, to whom 
© the Crown is limited and appointed to go, remain or deſcend.” | 

And it is further enacted by the ſame Act, That no Commiſſion o 
« Aſſiſe, Oyer and Terminer, General Gaol-Delivery, or of Aſſociation, 
« Writ of Admittance, Writ of Si non omnes, Writ of Aſſiſtance, or 
* Commiſſion of the Peace, ſhall be determined by the Death of any 

* « King or Queen of this Realm; but every ſuch Commiſſion and Writ 

„ ſhall be and continue in full Force for ſix Months next enſuing, notwith- 
s ſtanding ſuch Demiſe, unleſs ſuperſeded or determined by the next Sue- 
* ceſſor; and alſo no Original Writ, Writ of Ni Prius, Commiſſion, 
* Proceſs or Proceedings whatſoever, in, or iſſuing out of any Court of 
Equity, nor any Proceſs or Proceedings upon any Office or Inquiſition 
nor any Writ of Certiorari, or Habeas Corpus in any Matter or Cauſe, 
either Criminal or Civil; nor any Writ of Attachment, or Proceſs for 
4 Contempt, Sc. ſhall be determined, abated or diſcontinued by the 
* Demile of any King or Queen of this Realm, but every ſuch Writ, &c. 


6 ſhall 


co 
cc 
«c 


Courts, and their Jurisdiction in general. 


„ ſhall remain in full Force, to be proceeded upon as if ſuch King or 
. Queen had:lived*”. * NOM 1180.1 che ded ter 


by the Stat. 


1 Geo. 3. e. 24. the Judges are to continue during good Behaviour, notwithſtanding the Demiſe of the 
Crown, as before. 


If a Judge of the Common Pleas is made a Judge of the King's Bench, Dyer 259. 

by this the Inferior Authority is determined ; for it would be impertinent Oro. Car. 

for him to reverſe his own Judgment, which otherwiſe he might do upon tea _ 

a Writ of Etror. | greed. | 
The Authority of Juſtices in Eyre, Oyer and Terminer, c. is (a) de- 


termined by (5) the King's Bench ſitting in the ſame County. 1 ou 


Col 118. 
(a) Their Authority, how ſuſpended by Writ of Super/edear, which is grantable on Proof * cheir Com- 
miſſion was unduly obtained, wide Reg: 124, 125. 12 Afl, 21. > 163. H. P. C. 163. (z) Whe- 
ther they have Notice thereof or not. 4 Inſt. 73, But ge. 21 H. 7. 29. b. Bro, Commiſſion 10, || 


8 


” 
— 8 ah Aa. c 
— — 


i Bro, is Acc. if Proclamation is made, of the coming of the King's Bench. 


If a Commiſſion is made to Judges of Aſſiſe, and after the __—_— Relw, 116 
other Judges of Aſſiſe in the ſame County, (c) by this the firſt Commilſ+ (e) But where 
fion is not determined, but they may proceed thereupon (4) till Notice of by the Iſſuing 
the Second; and they are not bound to take Notice of a Proclamation — apr hg 
thereof in the County, for the Law hath not provided that any ſuch Pro dos 


ro- Commi 2 
clamarion thereof Maud be made. 1). nc; » op 


| | | : termined, and 
what ſhall be ſufficient Notice, wide Leon. 250. Godb. 105. 34 A: 8. Bro. Commiſſion 14. Moor 
186. pl. 333. H. P. C. 162. 4 Inſt, 165. Dyer 55. p. 36, —— And yet the Proceedings ſhall not 
be diſcontinued, wide the Statates of 11 H. 6. c. 6. and 1 K. 6. c. 7. and 2 Hawk. P. C. 18. 


(4) The 
old Sheriff may act till the new Patent is ſhewn him, ſo that he may have Notice of his Diſc (1 Cro 


Eliz. 12, 440. Moor 186. pl. 35 3+ 4 laſt. 165. S. P. cn. But Juſtices of the Peace left out 


of the new Commiſſion, muſt take Notice th after Publication of the new Commiſſion at the next 
Seſſions. Moor 187. 4 lIaſt. 165. 8. p. 


If the Juſtices hold a Seſſion without adjourning it, and the Commiſſion Crom. Jur. 
hath no Time limited for its Continuance, as where it is appointed pro bac 115 | 
vice only, their Authority is determined; but if the Commiſſion be granted * da 
for a certain Time, or quamdin nobis placuerit, as it does not neceſſarily re- Dall. i” * 

uire any Adjournment, if the Court holden by Vittue of ſuch Commiſ- Dyer z0f. 
don break up without any Adjournment, or upon a void one, as being Leon. 270, 
made without the Conſent of the Majority of the Commiſſioners ; yet it 
may be holden again on a new Summons. TTY hs the 

It was (e) formerly holden, that by the Juſtice's Acceptance of any # Page 558 
new Name of Dignity, the Commiſſion was determined ; but this is re- (0 Bro. Con 
medied by 1 E. 6. cap. 7. by which it is enacted, That if any Perſon, jd +; mg 4 "i 
« being in any of the King's Commiſſions whatſoever, ſhall fortune to be by 
c made or created Duke, Archbiſhop, Marquiſs, Earl, Viſcount, Baron, 


« Biſhop, (/) Knight, Juſtice of the one Bench or of the other, or I 
* 


4 at Law, or (g) Sheriff, yet that notwithſtanding he ſhall remain 1 | 
miſſioner, c. | rex Bir 
whether the 


Dignity of a Baronet, which has been created fince that Statute, be within the Equity of it. Cro, Car. 


104. Lit. Rep. 81. (g) But now by the 1 Ma. c. 8. No Perſon being Sheriff, ſhall exerciſe the 
ON of Juſtice of the Peace. | | 


« By the a & 2 Ph. & M. cap. 18. a new Commiſion of the Peace, or 
% Gaol-Delivery for the County, &c. ſhall not ſuperſede a, farfrier Con- 
« miſſion for a City or Town Corporate being no County”. * 
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Courts, and their —ẽ cin in —— 
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(Dj Of their Diviſion a and the Subo;dination 
u ok one Court to another: And herein 


10 * er of the ſevetal kinds of Courts which nk * 
8 * 


— 
. 
- 


„ 5 FP H E moſt general Diviſion of our Courts is. into Tack” as are 8 ON 


cord, or not; thoſe of Record are again divided into ſuch as are 
Supreme, Superior or Inferior. 
e Aw. The Supteme Court of this kingdom is the High Court of Parliament, 
38. conſiſting of the King, Lords, and Commons, who are inveſted with 8 
C1 Kind of Omniporency in making new Laws, repealinz and reviving" old 
ones; and it-is on the right Ballance of theſe three depends the Well: being, 
and indeed the very Being, of our Conſtitution. 
Hale's An. Superior Courts of Record are: again, thoſe that ate more Principal or 
36. leſs Principal; the more Principal ones are the Lords Houſe in Parliament, 
the Chancery, King's Bench, Common Pleas, and Exchequef ; and by 
Hale, ſuch as are the Juſtices Jrineradc ad rommunia Placita & bun. 
Foreſt e. 


35. 


Hale An. The leſs Principal ones are ſuch as are held by Comimiſfion of Gaol: Des 


36. livery, Oyer and Terminer, Aſſiſe, Nui Prius, Fr. by Cuſtom or Charter 
| as the Courts of the Counties Palatine of Lancafter, Chefter, Durbam, or 
by Virtue of Act of Parliament, and the King's Commiſſion, as the Court 

of Sewers; Juſtices of the Peace, &c. 


Hale's An. The Inferior Courts of Record, as ordinarily ſo called, are Corpora- 


36. tion Courts, Courts Leet, and Sheriffs Torn, &c. 
Courts not of Record are the Courts Baron, County Courts, Hundred 
Court: Sc. | 
Vide poft of Allo the Admiralty, and Eccleſiaſtical Courts, which are not Courts 
the Admiral- of Record, but derive their Authority from the Crown, and are ſubject 
ty and Eccle- to the Controul of the King's SAO Courts, when they exceed their 


— Juriſdiction *. 


Courts. 
* See Note in + 


we next page. All theſe are bounded and circumſcribed by certain Laws and ſtated 
Hale's An. Rules, to which, in all their Proceedings and judicial Determinations, they 


35 mult {quare themſelves, 


* Page 5 59 * And here it may be proper to obſerve, that where a Statute prohibits a 
Thing, and appoints that the Offence ſhall be heard and determined in any 
Dyer 236. of the King's Courts of Record, it can be proceeded againſt (a) only in 


6 Co. 19. b. one of the Courts of Weſtminſter-Hall, becauſe thoſe being the Higheſt 
8 Jae. Courts of Record, ſhall be intended only to be ſpoken of faul e- 
Cro. Eliz. cellentiam. 

737. Cro. 


Car. 146. Cromp. Jur. 132. Salk. 178. (a) But that on a Statute ſo worded, the Profecution may be 
in any Court of Oyer and Terminer. yn wy. DC, toe. | 


2. of ſuch as are of Record, or not. 

3 Every Court of Record is the king' s Court, though the Profits Abe 

© Te another's ; if the Jugges of ſuch Court err, a Writ of Error lies; the 

3 Lev. 208. Truth, of its Records ſhall be tried by the Records themſelves, and there 
ſhall be no Averment againſt the Truth of the Matter recorded. 

(5) Co. Lit. All ſuch Courts are created (3) by Act of Parliament, Letters Patent or 


* Salk. F reſcription, and (c) every Court, by having Power given it to Fine and 


200. pl. 1. 4 4 Impriſor, 


* 


— 


— 
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Ceurts, anditheir Jurtsdittton in general. 
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Jnpriſegs is thereby (4), madeia Court of Record; the Proceedings of which 0 1 
can only be removed by Writ of Error or Certiarari. 14. Reym. 


2 1 AF 7 4, 10 11170 8. et 213, 252. 
4. (a) The Leets and Torns are the King's Courts, and of Record. 2 Inft. 143. 4 Inſt. 263. 
er:62;'S: ut neſther the Admiralty not BcelefiaſticalCoutty are of Record. Rol &: $27." Vide! 
of theſe Courts, — Nor the Zis Ooart in Chancery proteeding' by Sn. i7 H. 6.14. 1 Rol. 
Abr. 527, Nor the County Court. Co. Lit, 117. b. 2 Inſt, 380. 4 Inſt. 264.— Though Plea'hefd 
hereby Juſtices, 2 Inſt. 140, 312. 6 To. 11. b. Nor the Hundred Court. Co. Lit. 117. 2 Ihft. 
143. 4 Tast. 264. Norcche Court Baron. Co. Lit. 317.” 2 Laſt. 1 3. 4 Inſt. 264. —— The 
ö ings thereof may be denied, aud tied by a Jury, andia Writ of Hic jedg ment, not of Exror, 

on their Judgments, ''Co/ Lit. 117. b. | | . 


—— — —— — — . — 
- 
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A Court, that is not of Record, carmot impoſe any Fine on an Offender, Co. Lit. fry, 
nor award a Capias againſt him, nor hold Plea of Debt or Treſpaſs, if the b. 260. a. 
Debt or Damages amount to 40's. nor of a Tteſpils done di & armis, 2 zn, 
though the Damages are laid to be under 403. . 


* H. 8. 15. 
Allo oy the Starute of (e) Glouceſter, the Superior Courts wall ndt hold (, 1a, 6 
Plea of any (/) Treſpafs under the Value of 405. | E. 1. c. 8. 


: | {f) Treſpaſs 
is put but for an Example for Debt, Detinue, Covenant, and the like, 2 Inſt. 3 fl. 


4 But where the Damages are laid at 405. or upwards, the ſuperior Courts hold Plea, nor can they 
y the Proceedings on any Suggeſtion of the Defendants, that the Datunges do not amount to 40's, 
For the Quantum of Damages is to be aſſeſfed by a Jury. | | , 


0 


But the Superior Courts may hold Plea of Trefpafs,”&c. though under 2 Inf. 311. 
* relating to the Freehold, as Detinue for Charters, Sc. or Treſpaſs | 
vi & armis. 

As where in A ge by Way of Original, the Plaintiff declared, That Carth. 108. 
the Defendant vi & armis em ſuum apud H. {regit, and concluded ad Lambert and 
damnum ipſius 205, and upon Demurrer it was held well enough; for this 8 : 
being done vi & armis, if it could not be puniſhed in the Superior Court, 3. .. 5. 
it could not be puniſhed at all, for an Inferior Court cannot aſſeſs a Fine. 4 let. 31 1 0 


a E 2 ild Zq.Rep, 
195 to 199. 8 Mod. 371. to Mod. 133, 217, 275. 11 Mod. 198. pl. 14. 12 Mod. 24, 519. 
Ld. Raym. 395, 566. — 2 Stra. 1130, 1168. * 4» $19 


3 How Inferior Courts muſt claim their Juriſdiction; and herein of plead- 
ing to the Juriſdiction, and demanding Conuzance, _ 


The Courts of Weſtminſter are the Superior Courts of the Kingdom, and Carth. 11,14, 
have a Superintendency over all other Courts by Prohibition, if they ex- Cd, 
ceed their Juriſdiction, or Writs of Error, and falſe Judgment of their 
Proceedings; and every Thing is ſuppoſed. to be done within their Juriſ- 

diction, unleſs the contrary eſpecially appears; on the other Hand, nothing 

ſhall be intended within the Juriſdiction of an Inferior Court, but what is 

In all tranſitory Actions they have a Jutiſdiction, unleſs the Plaintiff by a Page 560 
iis Declaration (g) ſhews, that the Action accrued within a County Pala- p 
tine; or if it be between the Scholars of Qxford and Cambridge; in which 5 
Caſe the Univerſity ſhall have Conuzance; becauſe by their Charter, con- 4 Cb. 213. 
firmed by Act of Parliament, they have Juriſdiction over the Perſons of Sid. 1. 
their Scholars; and though an Inferior Court might have determined it, 65 Bak the 
the Superior Court, being once poſſoſſed of the Action, cannot be (% Ge 


muſt pleack it, 

ed from proceeding. | BY: Lym: 7 

a In take Advan- 

| | | Br | tage of it itt 

Arreſt of Jadgment. Carth. 11.—Nor can he take Advantage of it by Way of Demurrer, but muſt plead 
ion 


to the Juriſdi of the Court. Carth. 354. 355. (5) It was moyed for an Attachment againſt the Re- 


giſter and Commiſſioners of the Court * called the Court of Conſcience, confirmed by c 
Aft 3 Jac. 1. c. 15. Becauſe that where J. S. had brought Debt upon an Obligation of 101. for 
Vo r. I. | 7M Payment 


\ 


— oo WET 


Courts, and their Jurisdiction in general. 


4 lad. 224. fn Local Actions Inferior Courts have a Juriſdiction, but hera@ Differ- 
ence muſt be obſerved as to the Manner of claiming ir; for as to the 
principal Courts of this Kind, and into which Brevia Domini Regis non 


(+) 80 antient currumt, as the Counties Palatine, they may (e) plead their Jurildition 


emeſne when intrenched upon by the Superior Courts. 
held of che 


King's Manor may be pleaded. Herne's Pleader 7, 351. Hanſ. 103, Tho. 2. Raſt, 419 — $0 
may the Juriſdiction of the Cingue Ports. 4 Inſt. 224. But wide Carth. 109. & 2, For it js there ſaid 


to be ſuch a Franchiſe as Zly ; and there reſolved, that Ely being no County Palatine, but only a Royal 


Franchiſe, the Defendant cannot plead to the Juriſdiction of a Superior Court, but muſt demand Conu- 
zance. —— And Note, That where ever the Defendant can plead to the Juriſdiction of the Courts at 
Weftminfter, there the Franchiſe may demand Conuzance ; but not vice wer /a. - , 


Rol . Ab r, 


489, 490 But where a Franchiſe, either by Letters Patent or Preſcription, hath 


a Privilege of holding Pleas within their Juriſdiction, if the Courts at Weſt- 
minſter intrench on their Privileges, they muſt demand (4) Conuzance, that 
(4) There are is, deſire that the Cauſe may be determined before them; for the Defendant 
three Sorts of cannot plead it to the Juriſdiction; and the Reaſon is, becauſe when a De- 
ag n fendant is arreſted by the King's Writ, within a Juriſdiction where the 
Placia which King's Writ doth not run, he is not legally convened, and therefore ma 

does not ouſt plead it to the Juriſdiction; but the creating a new Franchiſe does not hinder 


another Court the Writ from being made out as before, nor the Courts above from having 


2 _— _ the ſame Juriſdiftion over the Cauſe, but grants Juriſdiction to the Lord of 


ouly-creates the Liberty; and whenever the King's Courts intrench on his Juriſdiction, 


2 he may make his Claim, and demand that the Cauſe be determined before 
one.2.Cognitio him. 
Placitorum ; 


when the Plea is commenced in one Court, of which the Conuzance belongs to another. 3. A Cona- 
zZance with an excluſive Juriſdition ; as that no other Court ſhall hold Plea, &c. Hard. 509, 510. 


2 Inſt. 140. No Court can demand it unleſs it be of Record, and of a Plea of Re- 
Ig Lit. 117. cord; becauſe all Courts of Record are the King's, though another may 
= have the Profits of them; ſo that although the Cauſe goes out of the 


King's Courts at Weſiminſter, yet it goes to another of the King's Courts, 
to which he has granted the Privilege of determining the Cauſes ariſing 


within a limited Juriſdiction ; but it is below the Dignity of the King's 
Court to part with any Cauſe to another's Court, ſuch as the County 


Court, Sc. uy 
Dalſ. 12. Alſo where a Franchiſe cannot give a Remedy, and there would be a 
Rol. Abr. Failure of Juſtice, they ſhall not have Conuzance, although the Action 
489. accrued within their Juriſdiction. 


* Page 561 As in e) a Quare Impedit, becauſe they cannot ſend a Writ to the Biſhop, 
nor in (f) Replevin, becauſe if the Plaintiff be nonſuited, a ſecond Deli- 

(% 44 E. 3. verance ſhall be granted, which the Franchiſe cannot do. 

29» . | 

Bro, Conuzance 12. S. C. 26 E. 3. 73. Dalſ. 12. Co. Lit. 134. b. S. P. (f) 38 E. 3. 31. 

Conurzance is not grantable, becauſe the Original Writ of Replevin is in Nature of a 7ufticies, and not 

returnable, and in a J«/{icies no Conuzance can be demanded, becauſe none can demand Conuzance 

but he that hath a Court of Record; but the County Court, though the Plea is holden by Fufticies, is 


no Court of Record, and if the Sheriff ſhould grant the Conuzance, he could not award a Re-ſummons, 
2 Inſt. 140, Bro. Conuzance 4, 23. 


6 
1 


Payment of 5 l. in B. R. againſt a Freeman of London ; who after cited the Plaintiff in the Court of Con- 
ſcience, ſurmifing that leſs than 40s. was due, and the Plaintiff appeared there, and ſhewed the Obli- 
gation 3 notwithſtanding, the Cummiſſioners there, upon Allegation of the Defendant, that leſs than 
403. was due, ordered the Plaintiff to accept it, and ſtay Proceedings in B. R. which he refuſing, the 
Commiſſioners ordered the Regiſter to keep the Obligation, ſo that the Plaintiff could not proceed; 
upon which Matter the Court granted an Attachment againſt the Commiſſioners and Regiſter ; for that 


Court cannot any Way prohibit or ſtay the Proceedings in a ſuperior Court, Mich, 27 Car. 2. in 
B. R. 3 Keb. 533. S. C. ill reported. 


Nor 


8 Re * 


—— 


— 


—_— 


: ara” 883 x « x" Tc 9 f. W 10 1 I's 
Nor in Waſte, hetauſe by the Statute the Writ, mult iſſue out of the 1 H. 4. 3. 
— at Meli minſter, and thoſe Writs are returnable into the (c) King's Pal 12. 
Courts there, and not into any Inferior Court. 5 (ej No Conu- 

1 dn 0O2..4.:of þ1 88 * Zan be , 
nted upon an Attaint, becauſe all Attaints per 23 H. 8. c. 3. are to be taken before the King in his 


nch, or before Juſtices of the Common Pleas, and in no other. Co. Lit. D oz, Kelw. 
par Bendl. gg. s * n 


Nor in Admeaſurement of Paſture, becauſe the Franchiſe cannot grant a Dalf. 12. 
Writ de ſecunda ſuperoneratione. © | ont 5 
So if a Fine be removed out of a Franchiſe by Writ of Error in B. R. fe e. 
and a Scire Facias iſſues out to have Execution, they ſhall not have Conu- — 1 
zance ; becauſe the King never parts with the Records of his Court, and Rol. Abr. 
without jt they can do no Right to the Party. d 7 41592. S. C. 
If a Borough have an antient Charter, by which it was granted to them N. Bendl. 88. 
quod nullus Burgenſis inbabitans infra Burgum pred placi“ vel implacitetur Pl. 134. 
de terris, tenementis, contractibus, Sc. within the Borough, elſewhere out 
of, Cc. and the Mayor and Burgeſſes of the ſaid Borough are impleaded in 


Banco for Lands within their Borough, they ſhall not have Conuzance; 
for in this Action (d) the whole Body is impleaded. f 2 So where 
| / Conuzance is 


granted to the Chancellor of the Univerſity, to hold Plea where Scholars or privil Perfons are con» 
cerned, this ſhall not extend to an Action againſt the Preſident and Scholars of a College. 1 Mod. 163. 


- 


If the King grants Majori, Ballivis & Furatis quingue Portuum, that they 22 H. . 
ſhall not be impleaded for Land or other Cauſe elſewhere, than within = Kelw. 88. 89. 
ſaid Ports, yet in a Bao Warrants, &c. where the King is directly a Party, on 
they ſhall not be impleaded there. 

I a Scholar of Oxford or Cambridge be ſued in Chancery for a Specific 
Performance of a Contract to leaſe Land in Middleſex, the Uairertcy ſhall 
not have Conuzance, becauſe they cannot ſequeſter the Lands. 

So in (e) Treſpaſs Quare clauſum fregit, & damnum, c. intravit in Ox- Lit 
ford, Conuzance was denied to the Univerfity, becauſe the Freehold might c,; 
come in Queſtion. 


Rep. þ 4 5 2, 
rips and 
ebb. 


W 

(e) So for the 
ſame Reaſon it ſhall not be granted to them in Ejectment, though nothing but a Term for Years be to 
be recovered. Lit. Rep. 252. Cro. Car. 87, 88. 8. P. adjudged. 


* 


If an Action of (f) Treſpaſs be brought for a Treſpaſs done within a 22 Af. 83. 
Franchiſe, _ a Foreigner that hath nothing within the Franchiſe, Co- Rol. Abr. 
nuzance ſhall not be granted, (g) becauſe they cannot do Right to the 494. (1 So 


Party, for they cannot ameſne a Stranger to anſwer who hath nothing with- ,, Aff. fz. 
in the Franchiſe. | x Rol. Abr. 


| | | 494+ (g) S0 
of a Conſpiracy againſt two, for a Conſpiracy within a Franchiſe, of whom one is a Foreigner th 


cannot have Conuzance, for the Action is intire. 22 Aff, 83.—— So an Heir cannot be ſued upon 2 


Obligation of his Anceſtor, within a Borough, where he hath not Afets within the Juriſdiction of the 
Court. Rol. Abr. 494. Cro. Jac. 502. 2 Rol. Rep. 48. S. C. 5 A 


As they ſhall not have Conuzance where there is a Failure of Juſtice, ® Page 562 
ſo ſhall they not likewiſe where the Plaintiff is a privileged Perſon in any Oro. Car. 74 
of the Superior Courts at Weſtminſter ; for it would be inconvenient, and Lit. Rep. 40, 
below the Dignity of thoſe Courts, that their Officers ſhould be compelled dat 
to quit their Attendance, to obtain Juſtice in an Inferior Court. etl. 25. 

But the Defendant being in ( Cuſtod Mar in the King's Bench, or (4) Bro. Co- 
the Plaintiff's commencing a Suit in the Exchequer on (i) a Que minus, as nuzunce 50. 
Debtor to the King, are not ſuch Privileges as will ouſt an inferior Ju- © *#<Ca'th. 


riſdiction; for they are now grown the common Methods of Suing in thoſe 40, (i) Hard, 


| 505, 806. 
Courts. 2 Vent. 362. 


Nor Hard. 189. 


\ 


(c) But if an 


—— —— - ü,ͤ%ẽ: 6 2 2 


— — 
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El e JpripAtetion ingenral. 
Ng 


ave e C qnurance of 
AQtion of Common Law is eiven againſt a Perſon by another Name, as * an Adminiſtrator, 


_— 


—— — — 


Nor can t. 
14 H. 4. 20. at the E= of th TIONS 


ef, "bur (9) 
be {ball have Conuzance. 14 H. 4-30, 83 E. 4: 23. 


As to the Manner of demanding it, (a) 1 i it be by Ab teas 
of Attorney mult be produced in Court, and (e) if the Conuzance be de- 


manded by Virtue of a Charter Time out of Mind, or Fre n, 
ſaid, the : there an Allowance muſt be pleaded be befors Juſtices in Eyr 9 ee. 
Warrant o 


Attorney muſt be filed in Court, & vide Dalf. 12. Palm. 456. N. Bendl. 233. pl. 262, Lane LN 


"4 


Sid. 283. (e) 9 Co. 27. b. 28. a 

Hard. on. If by Charter, confirmed by Act of Parliament, Conuzance Pleat, | 
Cath 44 ad. Sc. is granted to the Chancellor of Oxford, or his Commiffary, e Vice. 
bade Chancellor, by his Deputy, may demand it; though the Vice.Chancifles 


Bro. Co- is but a Deputy himſelf, for a () Bailiff may properly demand Conuzanc 
barer 2. and -upda Notice of the Patent, the Court ought to ſuperſede. 25 
50. 8 . . | 

But (g) a Plea to the Juriſdiction muſt be put in Propria Perſona, for the 
Defendant cannot plead by Attorney without Leave of the Coutt firſt had, 
en bdef which Leave icknd Ledger their 1. jon; for the Attorney! is an Officer 
N the Court; and if they put in a Plea by an Officer of the Court, that 


Defence, for Plea muſt be ſuppoſed to. be put in by Leave of the Court, 1 

if he makes 

Fall Defence, as quando & * Cur Confideravit, he ſubmits to the Juriſdiction. Co Lit. I Zane 
Lutw, 197 "tp b 


Muſt be pleadeg before any Imparlance. 2 H. 6. 30. 22 H. 6. _ Hard. 35 

cept where Antient Demeſne is pleaded. Dyer 210. in Margine. Style 30 n 83 — Cond. 
zance muſt be demanded before Imparlance, and the ſame Term the . is returnable after the Defend- 
ant appears; becauſe until he dppears t there is no Cauſe in Court. Sid. 103. 6 H. 5. 9, 10. - 


4. Where it muſt appear that Inferigr Courts have a Juriſdiction. 


(g) In ſuch 
Plea the De- 


Inferior Courts are bounded, in their original Creation, to Cauſes ariſi 


Rol. Abr. 
545» 5 9 within ſuch limited Juriſdiction : Hence it is neceſſary for them to (5) ſer 
% Where the forth their Authority ; for, as hath been already obſerved, (i) nothing all 


uc be intended within the Juriſdiction of an loferier Court, but what is ex- 


ſet forth, and preſly alledged to be ſo. 


that they have 
Power to hold Plea by Preſcription, or by Letters Patent of the King. Bol. 08A 7 . Cro. Eli iz, 102 
Moor 422. Owen 50. Noy 35. 8. C. But for this wide Moot 601. ©. Cro. ſac, 
493. Yelv. 46. 2 Mod. 197, Style 131.— But where the Proceedings = an Infor Court 1 


be ſet forth at 5 e, but by Way of Taliter proceſſum fuit. Vide 2 Lev. B 1. 3 Lev. 403. 
() Sand. 7 331. ume Natz —— Whether Hull Bridge ſhould be intended * the 4 
diction of & C — of Hull. Lev. 289. Vent. 72. dubitatur, & vide Style 200. Lev. 154. 


* Therefore if an Action is brought on a (&) Promiſe in a Court below. 

not only the Promiſe, but the Conſideration muſt be alledg ed to ariſe 5 

the Inferior Juriſdiction; for a Debtor, who has contratdted a Debt, does 

not, by coming into the Limits of ſuch Juriſdiftion, give ſuch Court _ 
Rol. 22 thority to hold Plea thereof; nor is it ſu 17 to 0 Ca fe of 
Sele Caſes tion within the Juriſdiction of the Court; but it — 3 proved upon t 

fo this Pur- Trial; and if the Plaintiff proves a Conſideration out of : 

poſe. (i An it cannot be given in Eyi idence ; 3 d if it be, the Die 

Inferior Court may pro o Bill of pd and upon ſuch 


cannot hold 
Plea of an Judgment t will bas be erroneous. 


Obligation, 


* Page 563 


e's Counſel (1) 
yt. the 


Byt 
Contract, 
Battery, or other tranſitory: Action, if it was not made wirhin the Juriſdiction of the Cou 2 Inſt. 


* (!) Where he muſt plead to the Juriſdiction, and if ſuch Plea be refuſed, an Attachment lies. 
| 4 


to 


{or 


e J Juriſdiction, | 


2 Inſt. 


* IT * 


% 


_ 


— —— AM. -- 2 * — << — — - 4 


— — : — 
, —_— Ix | — — 
Courts aud cheir Juris dictton in general. 


1 FY * 8 


But here a Diſtinction muſt be vbſerved betwern Counties Palatine, and 
other Inferior Courts; for -a County Palatine is a general Court for all the 
Subjects of che Palatinate, and not merely for the Cadſes ariſing within that 
Palatinate; for if a Debtor goes from a Foreign County into a Palatinate, 
his Obligations go albog with him, as much as if he went from one * - 


dom into another; and if it were otherwiſe, 4 Patacinate I uriſdiction would - 


be a Shelter and A to Debrory ; for no Proceſs but rhe Supreme Pre- 
rogative Proceſs runs there; and therefore it is determined, that though the 


Cauſe of Action be out of the Palatinate, yet if the Party be à Subject of | 


that Palatinate, as he is by coming into that Dominion, that the Action 
there may be brought againſt him. 


In an Action upon the Caſe in the Court of — in Cornubia, if Rol. Abr. 
the Plaintiff declares, That whereas he was an Attorney of the Hundred 


Court of Stratton in Cornubia, the Defendant having Communication 
' with J. S. of the ſaid Office, of the Plaintiff, ſaid theſe ſcandalous Words 


Saund. 74, 
Peacorh x 


I 
38.5 88. 


28 


46. adh - 
— 


of him within the Juriſdiction of the ſaid Court of Launceſt an, Tbou art 


à Cheater, &c. after Verdict for the Plaintiff, and Damages given, the 
Judgment was reverſed upon a Writ of Error; for the Jury could not in- 
quire whether the Plaintiff was an Attorney of the Hundred Court or not, 
being out of «heir Juriſdiction; and this was the principal Cauſe of the 
Action. | | 3.03/30; 3 
Tf in the Marſhal's Court the Plaintiff declares, That in Conſideration 
the Plaintiff, at the Requeſt of the Defendant, had taken Pains to ptocate 
him a Leaſe of an Houſe in Holborn; the Defendantiapud S. infra Fur?, 


Lev. $0. 
Ramſey and 
Atkinſon, ad- 


c. promiſed to pay him 10/. Cc. this is not fufficientto intitle the Court Judged, and 


to a Juriſdiction; in as much as it does not appear, that Holborn, where 
try the Promiſe, (c) but the Confideration alſo. 


the guCgrheve 
the Houſe ſtands, is within the Juriſdict ion, and the Jury are not only to Balla 4 


verſed. 


— — 
ar- 
— 


5 n 
(e) Judgment upon an Aſump/ir, in Coalideration that the Plaintiff would folicit 4 Cauſe in Chancery 

4 Waat of Tin il Vent 28. & wide Lev, 289. 1 Vent. 72,—Where in Debt a aan 2 
Heir, if he pleads Rica per diſcent, the Plaintiff mult reply Aſſets Within the Jarifdiction. Rol. Abr. 494. 


In an Iadebitatus Aſſumpfit for Money for a Cow ſold, it muſt appear 
that the Sale was within the Juriſdiction, for the being indebred there, does 
not neceſſarily imply that the Sale was there, for he that is indebted in one 
Place is ſo in every Place. 

8 105, 137, 208. S. P. Vent. 2, 243. 2 Lev. 87. Jon 
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Sid. 87. 
Ray m. 75. 
Lev. 96. 

es 230. 8. P. 


2 Inſt. 229, 230. 2 Lev. 230. Raym. 189. Mod. 81. Fitzgib. 82, 314. 2 Vern. 
Rep. 43, 476. pl. 135. 9 Mod. gg. 10 Mod. 166. 2 Inſt. 230. 2 La, Raym. 885. 


* Will. 
eb. 946.— 


But ſuch Plea muſt be put in Propria Perſona, and whilſt the Court is fitting, and Oath muſt be made of 


the Truth thereof, 6 Mod. 146. + 
not be on Oath, as a Foreign Plea mull. 


Bat wide Carth. 402. That a Plea to the Juriſdition need 
Where upon the Statute of We/iminfter 1. c. 35. a 


Prohibition will be granted. Salk. 201. pl. 5. 202. and by F. N. B. 45, 46. 2 Rol. Abr. 317. Though 


the Defendant by Plea admits the Juriſdiction, yet the Superior Court may grant a Prohibition; 


but 10 2 Mod. 


271, 272. Cc. Mceudyke and Stint, it is adjudged, That after Verdict and judgment no Prdſibiridh 


lies ; but there ſaid, That if any Matter appears in the Declaration, which ſheweth that 


the Cauſe of 


Action did not ariſe infra 7uri/difionem, à Prohibition may be granted at any Time; ſo if the Subject 
Matter in the Declaration be not proper for the 22 and Determination of ſuch Coutt; or if the 


Defendant, who intended to plead to the Juriſdi 


ion, is prevented by any Artifice, as by giving a ſhore 


Day, or by the Attorney's refuſing to plead it, c. or if his Plea be not accepted, or is over-ruled; in 
all theſe Cafes, a Prohibition will lie at any Time. 2 Mod. 273. Sid. 151. Vaugh. 406. 10 Mod. 


127 to 440. Ld. Raym. 211, 346. 2 Ld. Raym. $35. 


Where Trover, "Treſpaſs, of Falſe 


Impriſonment lies. 22 E. 4. 31. 10 fl. 6. 93 As where in an Action of Falſe Impriſonment, 


the Defendant juſtified the apprehending | 
and the Preſcription being, that it muft be by Precept (which muſt be underſtood in 


the Plaintiff by Virtue of u Parol Commaiid, 


Writing] the 


Plaintiff had Judgment, Hob. 63. Bat an Officer may proceed on his Duty, and execute a Pro- 
cefs, though there be no Cauſe of Adion, or though it aroſe out of the Juriſdiaion, unleſs the oy 


appears to him. Salk, 202. 
diction, Carth, 189, 190. 


— 


That no Action will he for ſing in a Court that has not Juriſ- 


Affidavit muſt ſtate that the Plea is true in Subſtance. 
Vol. I. 7 N 


+ By 4 Ann. c. 16, ſ. 11. no dilatory Plea is to be received without Affidavit of the Truth, and the 


In 
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el. Abr. Alſo on all ſuch as ſhall be guilty of any Contempt in the Face of the 


Courts, and their Juris diction in general. 


— 


Lev. 104. la Debt for Rent, pen a. Leaſe made infra Jur of an Inferior Court it 
Sid. 181. muſt appear alſo, that the Lands lie within the Juriſdiction; for if Part of 


g. C Ba the Cauſe ariſes within che Inferior Juriſdiction, and Part without, the In- 
and Bears. ferior Couft ought not to hold Plea. 


In an Action for calling the Plaintiff bore, by which ſhe loſt het Mar. 
riage, the Loſs of the Marriage muſt be laid within the Juriſdiction, be- 
Raym. 63. . Cauſe the Words are not actionable. without Special Damage. | 
Lev. 6g. | 
8 pl. 1, 2. 8. P. For the Loſs of Marriage is the Giſt of the Action, & wide Sid. 342. Lev, 
153- Ld. Raym, 795. Keb. 798, 837. March 48. yy 


Rol. Abr. But if in an Action upon the Caſe in the Court of Bath, in Con? Somerſet, 
546. Howel the Plaintiff declares, That he was a Taylor, and that he uſed the ſaid Arr 


N 3 for ſeveral Perſons inhabiting tam infra Civitatem prædict', quam alibi infra 
70. Regnum Anglie, and the Defendant, to ſcandalize him in his ſaid Art, faid 
ones 450, theſe Words of him : Thou haſt ſtole as mucb Cloth out of my Suit and Cloak 

8. C. which thou madeſt for me, as did make thy Wife a Waiſtcoat; by which he 


loſt his Cuſtomers; the Action lies in that Court, notwithſtanding the Alle- 
gation 75 alibi infra Regnum Ang lis, for that is only Matter in Aggrava- 
tion of Damages. | 
Sid. 151,189, So if in the Court of H. the Plaintiff declares, that he lent his Horſe at 
Vent. 72. FH. for the Defendant to ride to B. and that the Defendant aſſumed at H. 


1 223. Was ſpoiled; and it was objected as Error, that the Riding did not appear 
8. C to be within the Juriſdiction of the Marſhal's Court; but per Cur', In Ac- 
11 Mod. 7. tions in Inferior Courts, it is neceſſary that every Part of that, which is the 
pl. 1. Giſt of the Action, ſhould appear to be within their Juriſdiction; other- 


wiſe of ſuch Matters as are inſerted only for Aggravation of Damages, 
and might be omitted, and yet the Action remains as in this Caſe; and 
therefore the Judgment was affirmed. 


"a 


— 


*Pagez%5 (R) TUhat is incidental to all Courts in ge- 
neral. | 


Rol. Abr. T* the King grants « Court by Letters Patent, to a Corporation of a 
_ Town to hold Pleas, &c. in this Caſe, though there is not any Clauſe 

in the Patent to make a Bailiff or Serjeant to (a) execute the Proceſs of the 
(«) But they Court, and to return Juries, yet it is incident to their Grant to do it; for 
2 Bailif hs otherways they cannot hold a Court. 


Writ 
or Inquiry of Damages, without a Clauſe in the Patent for that Parpoſe, Rol. Abr. 526. 


Vide each re- Every Court of Record, as incident to it, may injoin the People to keep 
ſpective Silence, under a Pain, and impoſe reaſonable Fines, not only on ſuch as 
N 1 ſhall be convicted before them of any Crime on a formal Proſecution, but 
11 „0. . 


219. Court, 


ar i. 0D _ 1 


— - a * 
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—— 


Courts, and their Jurisdietton in general. 


1 


Court, as by giving (6) opprobrious Language to the Judge, or obſtinate- 


ly refuſing to do their Duty as Officers of the Court, and may immediate- g Co. 38. b. 
ly order them into Cuſtody. WISE” 2 * | 1 Co. 43. b. 


4 5 | „Elis. 
581. Sid. 145. (6) As was the Caſe of one Redding, who was convicted of tampering with Bedler, 
one of the King's Witneſſes in the Popiſh Plot, and Fas Bn to make Bedloe deny what before he 
had confirmed, concerning ſeveral t Perſons engaged in the Plot; for which he was adjudged to pay 
. 10001. to ſtand in the Pillory, and to be impriſoned for a Year; and this Conviction being before 
Commiſſioners of Oyer and Terminer, of whom Sir Thomas nes, and Sir William Dolben, Jadges of 
B. R. were two; he afterwards, being ſet at Liberty, came into B. R. with an Information again all 
the Commiſſioners of Qyer and Terminer, and after having demanded the Juſtice of the Court, he ſaid, 
That Sir Thomas Jones, and Sir William Dolben, con to Magna Charta, the King's Oath, and their 
Oath, have ruined me ; for which Words (a Record being preſently made of them) he was ad- 


judged to be fined 5001, and impriſoned till Payment of it, to find Surety for his good Behaviour 
for ſeven Years; and, being a Barriſter at Law, his Gown, by Order of Court, was pulled over his 
Ears by the Tipllaff. 


The Courts of Record, as incident to them, have a Power of protect- Lamb. 403. 
ing from Arreſts, not only the Parties themſelves, but alſo all Witneſſes — * : 

eundo & redeundo; for ſince they are obliged to appear by the Proceſs of — = 
the Court, it will be unreaſonable that any one ſhould be moleſted whilſt Bro. Privi- 
he is paying Obedience to ſuch Proceſs. 1550 385 


10 Mod. 333 
Keb. 845. 


* Court of | Parliament. N 


(A) Of the Oziginal and Antiquity of Parliaments. 566. 
(B) Df the Perſons of whom it conſiſts. 569. 


(c) Df the Manner of their Summons and Afembling., 
571. 


(D) Df Elections. 572. 


And herein, 


1. Of the EleRors, and their Qualifications. 572. 
2. Of the Elected, and their Qualifications. 576. 


3. Of the Duty of Returning Officers, and the Remedies 
againſt them. 579. 


(E) Of the Method of Paſſing Bills. 581. 

F) Df the Continuance, Adjournment, P2ozogation and 
Diſſolution of the Parliament. 582. 

(G) Df the Jurisdidtion of the Þouſe of Loos. 583. 


Of the Privileges of Members. Vide Tit. Privilege. 
(A) Df 
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TCdurts of Parliament. 
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Fo * (A) Of the Oꝛiginal and Antiquity of Parlia- 
£3, X | . ments. : FETs 1h 


NO trace out exactly the Original and Anti of the Supreme 
Court of Parliament, whoſe tranſcendent Juriſdiction, ſays my 
Lord Coke, is ſuch, that it maketh, enlargeth, diminiſheth, abro- 
* gateth, repealeth, and reviveth Laws, Statutes, Acts and Ordi- 
nances concerning Matters Eccleſiaſtical, Capital, Criminal, Common, Ci- 
vil, Martial, Maritime, &c. And to point out the ſeveral Alterations it 
met with, and how it came to be modelled into the Shape we fee it at this 
Day, ſeems indeed, if not impoſſible, a Work of the greateſt Difficulty ; 
but this Difficulty is not to be attributed to any peculiar Defe& in our 
Conſtitution, but only to Time, the Loſs and Deſtruction of our Records, 
eſpecially in the Barons Wars; nor have the Prezudices and different Views, 
which conducted the Pens of thoſe who have written on this Subject, 

elped a little to obſcure and perplex the Matter. | 

However, it appears by thoſe Lights which we have ſtill remaining, and 
from the Inquiries and Reaſonings of our beſt Antiquaries, that there hath - 

always been ſomething of the Nature of a Parliamentary Aſſembly, as an- 

Spelm. Gloſf. tient as any Thing which we know of our Conſtitution, in which the People 
in verb. Parl. ſhared with the Prince in the Legiſlative Power: This Aſſembly was ſome- 
Prynn'sRight times called Magnates Regni, omnes Regni Nobiles, Proceres & Fideles Reg- 
of the Com i, Univerſitas Regni, Communitas Regni, Diſcretio totius Regni, Gentrale 

mn 99. Conciligm Regni, & c. | 

page 365 la the | Lov Times, the general Court of the whole Kingdom was the 
Wittingham Mote or Witenagemote, to which were ſummoned the Earls of 

Wilk. 1 each County, and the Lords of each Leet; and likewiſe (a) Repreſentatives 
e cake of Towns, who were choſen by the Burgeſſes of the Towns, and appeared 
Lamb. Arch. on the King's Summons ; this Court met once a Year at leaſt, and gene- 


$72 239, 245. rally twice, about Eaſter and Michaelmas. 
irror, c. 5. h | 

ſect. 1 (a) Sir Robert Atkins ſays, That Spelman, Bede, Selden and Camden, e the Commons 
to be Part of this Court; but they do not prove, ſays he, that they were elected, or that they con- 
ſiſted of Knights, Citizens and Burgeſſes. Sir Robert Atkins of the Juriſdliction of Parliament, 25. 
ls the Preface to Forteſcue, of alſolute and limited Monarchy, 58. it is ſaid, that by reading the 
Saxon Laws, and the Prefaces and Preambles to them, it will appear, that the Commons of England, 
always in the Saxon Times, made Part of that Auguſt Aſſembly. Spelm. Gloſſ. verb. Subſidium, 
the Commons attended in extraordinary Caſes, as in granting of new Aids and Taxes, as Danegelt, c. 
and Maddox, c. 7, $, 9. agrees herein, and gives us a full Account of thoſe Aids and Taxes, which 
he fays were but ſeldom raiſed ; the King, in thoſe Nays, being abundantly ſypplied by his Antient 
Demeſne Lands, Fines, Forfeitures, c. a 


Co. Lit. 110. 
4 Inſt. 36. 


= Wright's Upon the coming in of William the Conqueror, every Perſon found in 

enukes. Arms againſt him forfeited his whole Eſtate, in which he placed his Nor- 

mans; and he compelled all thoſe who were not in Arms againſt him, to 

take out Patents of their Lands to hold of himſelf; and in order to this he 

made a general Survey of the whale Kingdam, which was called Domeſday, 

and changed the Nature of the Tenures, which in the Saxon Times was 

Allodial, into Feudal, to be holden of himſelf by Knights Service; and by 

this Means made the Property of their Eſtates depend on their Allegiance 

to him: And hence it is, that all Lands are ſaid to be holden mediately or 
immediately from the Crown, | 

(5) In Z4- The Baronies and Earldoms were antiently created by granting ſo many 

9 Knights Fees, viz. if the Grant copliſted of 13+ (6) Knights Fees, the 

S_s when Party was eompellable to we per Baroniam; and he that had Koa 


$. 


Court of Parliament. 


= 
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Knights Fees, to hold as an Earl; but when thoſe Grants came to be loſt 

by Time, they held both their Honours” and Eſtates by the Preſcriptive , 3, 
Right of Poſſeſſion; the Earls and Barons were wont to grant out n Bom. 
Lands to other Vaſſals, to do certain Duties, which depended on the Vamentun is 
Bounty and t of the firſt Grantor; and from hence came all the ſuppoſed to 
Fruit of the Feudal Tenure, as Wardſhip, Marriage, Relief, &c. but hare mow s 
thoſe who held immediately from the Crown, were called his Tenants in ought =o 
Capite; and did Suit only to the King, PEN 5 Aa Bens Slee . uſual Sub- 


| af LA -_ -  fiſtence of a 
Knight could not be leſs than 20 J. per Aunum, that of a 400 Marks, and that of an Earl 400 J. 
But Seld. Tit. Hon. is of Opinion, That there was no certain Number of Knights Fees neceſſary to make 


a Baron or Earl, but that they conſiſted of © many Knights Fees as were contained in the Charter, 


1 


mm 


Alſo William the Conqueror erected a new Court *, called Curia or Aula Ofthe ſeveral 
Regis, compoſed of his principal Officets of State; to theſe, when any — and 
Matter of Moment was in Agitation, as levying a new War, raiſin an f — 
Eſcuage, Cc. were called moſt of the Barons, and chief Perſons who held jn this Court, 
in Capite, and they tranſacted all Buſineſs Civil and Criminal, and alſo that v Maddox, 
relating to the Revenue, and where the Great Court- Baron of the Kingdom, . 2. 3. 
where every Thing done therein, was faid to be done per concilium Regi; 
it was in the Election of the King to ſummon which of his Attendants he * See ate 
pleaſed to this Court; and ſuch Attendance being deemed a Burthen in for- 553* | 
mer Days, the Barons were ſeldom called, eſpecially when they roſe to that 
Grandeur as to make ſuch a Concourſe formidable to the King. 

In this great Aſſembly of Parliament, it ſeems. plain, that in the firſt 
Reigns after the Conqueſt, the Commons of England were no Part, and 
therefore the Tenants in Antient Demeſne, who uſed to maintain the King's 
Table, and alſo thoſe who held of Burgage Tenure, as by certain Rent, 

* ſetting out Ships in the Navy, Sc. according to the Nature of their Pa- 

tents, were wont, upon any extraordinary Expedition, beſides the Duties of , page 68 
* their Tenure, to grant an Aid to the _ __ was demanded of them 8e 5 

by the Juſtices Itinerant; and which, if they refuſed to pay, the King, at 

oe End of the n en, - minke,” wideaka. Advice and Conkar of bis Vt tn 
Council, tallage them to a Tenth of all their Eſtate, but not to more; for is a notable 
none could be taxed at Pleaſure but Villeins, and thoſe who held by baſe Record of the 


City of Lon- 
Tenure. | | 4 A don's being 
tallaged, andalſo decimated for Non- payment; and upon ſuch Decimation they were obliged to ſwea# 


to the Value of their Goods, Vidt Ryley 516. 


The great Controverſy, with reſpect to the Original and Antiquity of 
Parliaments, relates chiefly to the Power and firſt Formation of a Houſe of 
Commons after the Conqueſt. (a) Some have aſſerted - that they have 


: Petit, 
been always Part of the antient Conſtitution, and that the Commons of — *. 
England, by their Repreſentatives, have always compoſed a Part of that kins's Power 


Auguſt Aſſembly ; (S) others hold, that the Houſe of Commons was form- and 332 
ed 49 H. 3. when the King had given a total Overthrow, at the Battle of den *fParlia- 


Eveſham, to Symon Mountford, Earl of Leiceſter, and the Barons that adher- ä 14. and 
ed to him; and to derogate from the Power of the Commons, and to lay (3) Camden 


aſide Parliaments, 2 Notion was propagated in King Charles the Second's in bis Brican- 
Reign, that they firſt aroſe by the Art and Management of Symon Mount- 1 s. dates 


ford, to be a Balance to the Crown and Peerage; and that their firſt Ioſti- = * 


F ah of the Com- 
tution was the Invention of a Rebel to ſerve a particular Purpoſe. mons, as Part 
| „ n | 4%5-1440093. 10 Sh8m £2: of the Patlia- 
ment, and as now elected, from the 39 H. 3. and ſays, he has it ex ſaris attiguo ſeriptore, but does ndt 
name his Author; and herein he is followed by Pryn, in his Plea for the Lord, 182. Dugdale, in his 
Orig. Jur. 18. Heylin's Life of Laud, gi. Brady, in bis Anſwer to Petit, 133, Sc. Sir Robert Fil. 
r, in his Freeholders Grand Inqueſt, 18. and others, who think themſelves ſufficiently ſupported in 
this Opinion, becauſe the firſt Writ of Summons of any Knights, Citizens and Burgeſſes, now extant, 
is not antienter than 49 fl. 3. 4 1 | 


Vol. I. 70 - 


» 
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But 


\ 


ourt of Parltament. 
Spelm. Gloſſ. But, as neither of theſe Accounts ſeems to be the true one, the moſt pro- 
67. Ti. bable Opinion is, that, the Houſe of Commons was inftituzed by the Crown, 
_ = as a Balance to the Barons, who were grown very nt and numerous, 
and, as appears by their Wars, very uneaſy to the Crown; henee we find, 
that upon the Eſcheat of any Barony for Want of Iſſue, or by Forfeiture, 
the Crown parcelled it out into ſmaller Diſtricts; and this begot the Bit. | 
tinction between the Barones Majores and Barones Minores, Theſe Barones 
Minores held by Knights Service, and, being too numerous to be all called 
(% Bat at to Parliament, were allowed to (c) fit by Repreſentation. Hence we have 
what Time the Writ to chuſe Duo Malites gladiis cinflos ; to theſe were added Repre- 
they firlt at, ſentatives of Cities and antient Boroughs, who being equally concerned with 


or were firſt the Barones Minores in all Aids and Taxes, it was reaſonable they ſhould 


digeſted i"t® ſhare with them in thoſe Matters; and this Policy was ſet on Foot as a 


with the Re- Matter of the greateft Service to the Crown, both for the Balancing of the 


preſentatives Peerage, and more conveniently taxing of the People. 

of Cities and 

Boroughs, does not well appear. By ſome Opinions they at firſt ſat with the Barones Majores ; and 
hence my Lord Coke ſays, That Lords and Commons at firſt fat together, and made one Houſe of Par- 
liament. 4 Inſt. 2. Salden does not determine the Point, but ſays, that it was attempted, 17 Joby, to 
bring in the Baronts Minores, as appears by the Great Charter granted by him at Runny Mead. Seld. 
Tit. Hos. 704. But the more received Opinion is, That it was accompliſhed in the victerious Rei 
of Henry 3. who, inſtead of graſping at the Liberties of his People upon his Conqueſts, confirmed 
Great Charter, and eſtabliſhed a Houſe of Commons, as a Balance to the Peerage, which they never 
would have permitted before he had vanquiſhed them. Camden Britt. 13. Dugd Orig. jur. 18., 
Brady's Anſwer to Petit, 133. It is plain, that that wiſe Prince F. 1. went into this Policy, and that in 
his Reign we find a P rliamentary Peerage, or Houſe of Lords eſtabliſhed, as alſo a Houſe of Commong, 
conſiſting of Knights, Citizens and Burgeſſes, 


— — 0 


— — - — 


| 
| 
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As one of the principal Reaſons for eſtabliſhing a Houſe of Commons, 
wes for the more convenient taxing of the People; hence we find the 
true Reaſon why all Taxations. began in that Houſe, and why the Com- 
mons would never ſuffer it afterwards to be altered; and the Reaſon is, 
hat being at firſt inſtructed by their Principals, whom they repreſented, to 
* give what each Man thought he could bear; to vary from theſe Inſtruc- 
tions, or to ſuffer the Superior Peerage to alter it, would, as they rightly 
judged, be the higheſt Breach of Truſt in them. 

Ryley Pla. Hence alſo we find the true Reaſon why the Power of Judicature was 

Par. 74,156. reſerved to the Lord's Houle; for the Barones Majores, who conſtituted this 
| Hollis Jud. of Houſe, were called to the antient Curia Regis, and fat there in their own 
the Peers 84. Right, as Pares Curtis to the King; an. as this Court had a Juriſdiction of 

(a) A Noble. (a) determining in the firſt Inſtance, both in Civil and Criminal Cauſes, 
8222 eſpecially thoſe relating to great Perſons, and the King's Officers of State 

by his Peers peciali) * 5 , 
very antient- as alſo by Way of Appeal from the Injuſtice of all other Courts; fo the 
ly, as appears Lords continued to determine on Petitions exhibited by private Perſons, or 
by the Earl of thoſe exhibited by the Houle of Commons, called Impeachments, and were 


4 4 %. till the Dernier Reſort to correct the Errors of Inferior Judicatures. 


Time of William the Conqueror, 2 Inſt. 50. This turns on the Principle of the Feudal Law, / inter 
Domi nam © Vaſſalum Lis moveatur Pares curiæ ſunt Fudice: ; and therefore the Peers, in the Time of 
Parliament, were tried by the Peers in the Houſe of Lords, and out of Parliament by the Jafficiar, and 
in his Abſence by the Steward of „ e's who ſummoned ſame of his Peers upon the Trial, and twelve “ 
at leaſt were obliged to appear. This Summons is ſet forth 3 Inſt. 28. where my Lord Coke ſays, there 
muſt be twelve or more appear, | 


Page 569 
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A very bad Uſe having been made of ſummoning twelve ſach Peers as the Crown pleaſed for 


Trial of Peers for Treaſon, it's enacted by 7 W. 3+ C. LO b 11. that On the Trial of a Peer all the Peers 
ſhall be ſummoned, &c. tt 


4 Inſt. 46. At the firſt inſtituting a Houſe of Commons, the Repreſentatives of 
Knights, Citizens and Burgeſſes, were only looked upon as Truſtees: to 


4 manage 


manage the Affairs of en Days it 
for the Trouble and —— a; * 
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the Canon of Toledo, the Clergy were forbid to give Judgment in Blood : Page 570 


ſuch Suit confirmed their Eſtates as Baronies, and 'as Barons f(t iw * 
E hh 1 I OT I OR T0 | 
. When a Parliamentary Peerage was eſtabliſhed, which compoſed a Houſe 

of Lords, as alſo a Houſe of Commons, conſiſting of Knights, Citizens Wake's Au- 
and Burgeſſes; Ed. 1. being under great Difficulties through. his Wars in _ of 
Scotland, and the Kingdom being exhauſted by the Barons Civil Wars, —— 4 6 
thought, from his Steckt in the ei W Wee Ke Bad good Pretenfions Stilling, B.. 
to bring the Clergy, who held by Frankalmoigne, to contribute to the Taxes op“, Juriſ- 
and Public Charges of the Kingdom; and according! projected à Scheme, diction, 367, 
to make them a third Eſtate dependant on himſelf; 12 which Purpoſe was * 
the Prammnientes Writ framed: This the Clergy ſtrenuooſly oppoſed "i "BR 
though 3 were to have a Power Fi Canons, vet they. 
foreſaw, that | 


principal Deſign of it was to maler them contribute to tie 
Public Charges; and therefore inſiſted upon it, that their Power was to: 
tally derived from Heaven, aad- that they would not ſubmit to any Tem- 
poral Power; but upon the King's Perſevering they came to this Mind 
and Temper, that the King might ſend his Writ to the Archbiſhop, and 
I he allowed the King's Writ to be a good Motive, the Archbiſhop, by 

| VPirtue 
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Court of Parliament. 
Virtue of his Spiritual Juriſdiction, might ſummon them, and then they 
were convened by 4 Spiritual Juriſdiction. From henceforward, inſtead of 
making one Eſtate of the Kingdom, as the King deſigned, they compoſed 
two Eccleſiaſtical Synods, under the Summons of each'sf the Archbiſhops; 
and being forced into this Regulation, they ſat and made Canons, by which 
each reſpective Province was bound, and gave Aids and Taxes to the King; 
but the Archbiſhop of Canterbury's Clergy, and that of York, aſſembled 
each in their own Province, and the King gratified the Archbiſhops Va- 
nity, by ſuffering this new Body of Convocation to be formed in the Na- 
ture of a Parliament; for the Archbiſhop aſſumed the State of a King, 
and his Suffragans fat in the Upper Houſe, as his Peers; the Deans, Arch- 
feacons, a Proctor for the Chapter, repreſented the Burgelles, and the two 

4 Proctors for the Clergy the Knights of the Shire; and ſo this Body, inſtead 

(a) % , of being one of the Eſtates, as by (a) ſome it has been improperly called, 

nſt, 1. . 

Vent. 324. became an Eccleſiaſtical Parliament to make Laws, and to tax the Poſſeſ- 
ſions of the Church. S R MIS | 

25 H. 8. c. 19. At the Reformation, by the Act of - Submiſſion of the Clergy, theſe 

2 Salk. 412. Convocations were to be aſſembled only. by the King's Writ; whereas be- 
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N. 2. fore, they often met on a Summons from the Archbiſhop, without his re- 


ceiving any Writ from the King, becauſe they looked upon him as having 
Authority from Heaven; and by this Act they could not make any Canon 
without the King's Licence, or put them in Execution without it. 
During the Time of Cromwel's Adminiſtration, the Method of Taxing 
was by Way of Land- Tax and Poll-Tax ; and though the Clergy gave a 
Subſidy the 13 Car. 2. yet it being moſt adviſable to continue the Method 
uſed in Cromwel's Time, from hence - forwards it paſſed, that they ſhould 
have a Vote for Members in Parliament, and they were taxed as the Laity 
were. 5 6411 1 8. 
4 Inſt. 4. Although the Judges and Maſters in Chancery are ſummoned to attend 
the Parliament, yet they have no Voices; and therefore they fit round the 
Table in order to aſſiſt the Speaker, or the King, when preſent, in Matters 
of Law. i 9H 1 | 
4 Inft. 266. Nor has the Chancellor a Voice, unleſs he is a Peer; for antiently he was 
none of the Peers, unleſs he held per Baroniam, and now he is none unleſs 
created by Patent or Summons. us 19277 | 


*Page 571 (C) Ok the Manner of their Summons and 
| | Aiſembling. 336 


HE Parliament commences by the King's Writ or Summons, agree- 
able to that Rule which was eſtabliſhed before the Conqueſt, viz. That 
all Judicature proceeded from the King. William the Conqueror ſeems to 
have been more jealous of this Part of his Prerogative, than of any other, 
(4) For ac- and from his Time this Rule has been regularly obſerved ; antiently (6) 
cording to ſome of the Peers only were ſummoned, but when a Parliamentary Peerage 
pode. he was eſtabliſhed, they ſummoned them all. Hence my Lord Coke (c) ſays, 
Lion. 692. it That every Lord Spiritual and Temporal of full Age, ought to have a 
wor ld have Writ of Summons ex debito Fuſtitie. 4 
bee difficult | | 
anc inconvenient to have ſummoned them all, being ſo numerous, as to be at one Time about 3000. 
(e) 4 Inſt, For the Form of ſuch Summons, vide Cotton's Records 3, 4. 


Antiently 


i 


.""Coart-of darttanient, 


..:: Anviendy.the Dinwe rk erened the! Honour, and fuch held ber Co. Le g. b. 
- Bar owiam- were ſummoned te do Suit er Service in Parhament; — 2 hs 
'ryn $ 


* Sumnaiong was un Evidenee of ſueh Tenure, ſo it lifts been Hnce ſetrled . 
that he Summen and Sitting lu Padiewent makes the (9 Baron, becauſe for the 
when the Charters of William the Firſt were loſt and deſtroyed” by Time, n bs 
the Feudal Baronies had no Evidence of their Oro. LH mY «Going | 5 


Suit and Service as Bir6fis at the rr ob con 
King's C61 3-17-19 + & 24 Tb. . 8125 
in all Degrees of Quality above x Baron, a Summons is not ſufficient, becauſe there are other Ceremonies 
Trip ork Pert Fi Hon: 495 39m. by Letters. Patent ; 2 g Matters of 
* produced. . 4964539 e . I + 
- A637} < 5411 19918 sds yas aterub 971313 70} 10 non 


Thee Grft Saad x. Petr to Parliament differs from ey e. . 16: 
— becauſe in the firſt Summons he M icalied up by hiv prbper ö 
Chriſtian and ndt the Name und Pirie of Digniey inhi tin 
till he has ſat; but after he has ſat, the Name of Digaity becomes Patt of, do. t 
his Name; but the Writ of ror n in all other - A. 11 is che lame with 45 K 
the Ordinary Write that calls him. ee eee a Gl 
The Writ of Summons iſſues out 6f chancery: un echtes r W 0 
King, de aviſamento Concilii, reſolving to have a Parliament, deſires quod a. 
Interſitis cum, Sc. each (d) Lord of Parliament is to have a diſtinct Sum- ö 285 | 
mons, and ſuch Summons is to iſſue at leaſt (e) forty Days before the Par- Manner of 


| liament begins. Summoning 

r 5 + ; . 1 the Judges, 
Barons of the Excinidet, King's Counſil, 404 Civitivns; Meder in 6 who have no Voices z and 
how the Writ differs from that to a Lord of Parliament; wide Reg. 261. F. N. B. 229. 4 Iaſt. 4. (e) Fide 
the 7 & 8. Gu. — 


Alſo a Writ of 3 — be duected toe cvery 75 Sheriff of every intl. 6, 10 
County in 1 and Wales, for the Choice and Election of Knights, AI 


Citizens a hd Burgeſſes, within each of their reſpettive Counties. V That the 
t Of vik 4 Sheriff muſt 


Lg hi Peep 0 the fro rey n nd Baragh, eg Hu G, 15. day 
Co 25. E $ | 


so a Writ Lad Suki muſt iſe oer of the Lord Warden of the Cingut laſt. 6. 
Ports, for the () Election of the ——_ n 7755 ys wo in Law are 85 And by the 
N Fed LEE 


it is 


ua That al mente or Renee claimed, as » of Right, by the Lord Wa ardens of the 
ue Ports, to each of the ſaid Cingue Perti, two antient Towns, and their reſpectiye Members, of one 
Fa on whom the EleQtors ought to elect as a Baron or Member of Parliament for ſuch reſpective Port, antient 
Town or Member, were, and are, contrary to the _ 'of this Ro, and for oy future ſhall be ſo 
deemed, and thereby a are as 5th to be void. | 


9 The Sobſtance-6f choſe Writs ought to coninue in cheir ie Edetct, * Pages72 
without any Alteration or Addition, wnlefs it be by Act of Parliament; for, 4 Inf. 10. 
if Original Writs at the Common Law can receive no Alteration or Addi- 
tion, bur y Act of Parhament, 4 fortiori the Writs. for the Summons of 
the High Court ef Parliament can receive no Addition or Altergion, but 
by Act of Parliament. 

At the (5) Return of the Writ the Parliament cannot begin but by the 4 4 E „„ 
2 Preſence of the King, either in Perſon or by Repreſentation; by (e Mey be 

preſentation two Ways; either by a vardian of England, by Letters Bebi fa 
— under the Great Seal, when the / King is is rrmotis out of the Realm; Retum for - 
or by Commiſſion under the Great Seal of Exgland, to certain Lords of certain urgent 
n. repreſenting the Perſon. of the King, he being within the Cauſes.” 
of ſome Infirmity T. 1 7. 
+ Or, his being engaged in other urgent Ain. 1 


Vor. I. CP Every 


\ 
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4b. . B 
ge 0 Burgeſs, ſhall upon Summons come to the Parliament, 


one of their Body ; ſo of the Houſe of Commons. 4 Iuſt. 44. 
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Evety. Lord Spiritual and Temporal, and every Knigbt, Citinen and 
he can ten- 
nn ſonably and honeſtly excuſe himſelf; or he ſhall be amerced; Sc that 


' for departing is reſpectively a Lord by the Lords, and one of the Commons by -the 
gow Jhit 2:11 wan BN 4 


without Li- Commons. 
cence, every | a4 


Knight, Citizen and Burgeſs, mall loſe his Wages ; alſo it is ſuch an Offence, that the Lords may bine 


4 
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19 IM 201 RW 


. | 1222 nonmel s Ant do miller e ng aq: 
| By the 30 Car. 2. fl. 2. cap. 1. it has been enacted, „ That if a 
x a « Member of the Houſe of Commons ſhall vore in the Houſe of Com. 
c. 1. ſ. z. * mons, or ſit there durmg any Debate after the Speaker is (5) choſen, 
by which the © without having firſt taken the Oaths of Allegiance and Supremacy, Oc. 


Form of the « between the Houts of Nine and Four, in full Houſe, he ſhall be ach 


tered ; and 2 Popiſh Recuſant convict, be incapable of any Office, Sc. and ſhall 
13% f. c6, © forfeit 500 l. Ge. Tech met end} a 45918 200 1.367 axe] it fi 
ſ. 10. which | n Hig a noma C wde d : a eid 
injoins the Abjuration Oath with like Penalties, which is alſo altered in its Form by 6 Ann. c. 7. ſ. 20. 
(5) Of the Manner of chuſing a Speaker, wide 4 Inſt; 8, 9. | e 


a 


(0) Of Elections :.And herein, 


1. Of the Eleors, and their Qualifications. 


S the Right and Qualifications of Electors depend for the moſt part 
A on ſeveral Acts of Parliament, it will be neceſſary to point out thoſe 
Statutes, as the ſureſt Rule to direct us in our Inquiries herein; but here 
it may be proper to obſerve, (c) that the Right and Qualification of Voters 
in Cities, Towns and Boroughs, depend on their Charters, and ſuch 

Cuſtoms as have prevailed in them Time immemorial. E 
Alſo it may be neceſſary to obſerve, that for the better aſcertaining in 
general the Right of Voting, and for the greater Security of Returning 
Officers, by the 2 Geo. 2. cap. 24. it is enaced, ** Fhat ſuch Votes ſhall 
« be deemed legal, which have been fo declared by the laſt Determination 
* in the Houſe of Commons; which laſt Determination concerning any 
* County, Shire, City, Borough, Cinque Port, or Place, ſhall be final to 
all Intents and Purpoſes.” | TAE 
As the chief Excellency of our Conſtitution conſiſts in our being 
(d) bound only by ſuch Laws to which we ourſelves conſent; and as 
* Page 573 * ſuch Conſent cannot be given by every Individual in Perſon, but muſt be 
by Repreſentation; it therefore highly concerns the whole Community, that 
Elections be (e) free, and that (/) every Perſon claiming a Right to vote, 


(e) Hob. 14. 
12 Co. 120. 


| (4) That it is be duly qualified, free from Corruption, or any undue Influence whatſo- 


one of the ever. ö 
reateſt Privi- , 

— which a Britiſh Subject hath; and therefore if he be hindered from Voting, an Action on the Caſe 
will lie at Common Law. Salk. 19. pl. 10. 6 Mod. 45. Ld. Raym. 938. 3 Salk. 17. 8 State Tri: 
89. Holt. 524. per Holt Ch. Juſt, And accordingly adjudged in the Houſe of Lords, in the Caſe of 
Auly and White. (e) By the Common Law all Elections ought to be free; and by ſeveral Statutes it 
is declared, That Elections of Members of Parliament ought to be free, particularly by the 1 J. SM. 
ſeſſ. 2. c. 2. Ilsa many Caſes Multitudes are bound by Acts of Parliament, which are not Parties 
to the Elections of Knights, Citizens and Burgeſſes; as all thoſe that have no Freehold, or have Freehold 


in Antient Demeſne ; and all Women having Freehold or no Freehold, and Men within Age of twenty - 


one Years, c. 4 Inſt. 4, 5. | | a 
| "By 


—_—_— r . ** a a 


a. bn. Mira. BM. 4. .a. — 
9 * r — li. A. — - — — 3 


(Court of Parliament. 


By the 10 H. 6. cap. 2. it is ordained, That the Knights of all Coun-- 

© ries within the Realm, to be choſen to come to Parliaments hereafter to ib H 6. 
be holden, mall be choſen in every County by People dwelling and (a) See Black. 
« reftant in the ſame, whereof every Man ſhall have Frechold to the Va- Com. 166, 
« lue of (3) 405. by the Year at the leaſt, above all Charges, within the = 3 
« ſame County where any ſuch Chuſer ſhall meddle of any ſuch Elec- gr. 


« tion.“ | (a) By 1 H. g. 


. | | c. 1 Choojers 
of Knights of the Shire ſhall be reſident withia the ſame Shires the Day of the Date of the Writ of Sum“ 
mons of Parliament; & wide Crom. Juriſ. 3. (5) By the Statute 8 H. 6. e. J. be who cannot expend 
494. by the Year, as aforeſaid, ſhall in no wiſe be Chooſer, of 0 Knights for the Parliament. By Stat. 
31 Geo. 2. c. 14. Copyholders are not to vote for Knights of the Shire. In what Manner Perſons are 
to vote in Right of an Aunuity or Rent-charge. Stat. 3 Geo, 3. c. 4. 


1 


8 " WAN. 2 r 


9 ” 


| L006; COLETTE 2 f N SIE | * ond 
il By the - & 6W.& M. cap. 20. No Collector, Superviſor, Gauger, 5 8 6 V. U 
< or other Officer or Perſon whatſoever concerned or employed in the charg- G, Son 
© ing, collecting, levying or managing the Duties of Exciſe, or any * _ 
« Branch or Part thereof, ſhall by Word, Meſſage er Writing, or in any 
„ other Manner, endeavour to perſuade any Elector to give, or diſſuade 
<« any Elector from giving, his Vote for the Choice of any Perſon to be 
„ Knight of the Shire, Citizen, Burgeſs or Baron of any Sadat City, 
* Borough or Cinque Port; and every Officer or other Perſon, offending 
„therein, ſhall forfeit the Sum of 1007. one Moiety thereof to the In- 
* former, the other to the Poor of the Pariſh where ſuch Offence ſhall 
« be committed; to be recovered by any Perſon that ſhall ſue by Action 
« of Debt, Bill, Plaint or Information in any of their Majeſties Courts of 
% Record, Sc. and every Perſon, convict on ſuch Suit, ſhall be for ever af- 
< ter incapacitated to bear any Office or Place of Truſt under the Crown.“ 


By the 12 & 13 V. 3. cap. 10. No Commiſſioner, Collector, Searcher, 


« or other Officer, or Perſon concerned or employed in diſcharging, colle&- 12 U 13 V. 
ing, levying or managing the Cuſtoms, or any Branch or Part thereof, I * 
„ ſhall by, Word, Meſſage or Writing, or in any other Manner, endea- od: 
« your to perſuade any Elector to give, or diſſuade any EleQor from giv- 
ing, his Vote for the Choice of any Perſon to be a Knight of the Shire, 
« Citizen, Burgeſs or Baron of any County, City, Borough or Cinque Port; 
* and every Officer or other Perſon, offending therein, ſhall forfeit the 
«© Sum of 100/. one Moiety to the Informer, the other Moiety to the Poor 
« of the Pariſh where ſuch Offence ſhall be committed; to be recovered 
* by any Perſon that ſhall ſue for the ſame, by Action of Debt, Bill, Plaint 
ce or Information in any. of his Majeſty's. Courts of Record, Sc. and ever 
« Perſon, convict on any ſuch. Suit, ſhall be incapable ever to bear any Of- 
« fice or Place of Truſt under the Crown.“ | 
By the 7 & 8W. & M. cap. 23. No Perſon or Perſons ſhall be al- 7 8 . 
& Jowed to have any Vote in Election of Members to ſerve in Parliament, M. c. 25. 
« for or by Reaſon of any Truſt Eſtate, or Mortgage, unleſs ſuch Truſtee * 7: 
« or Mortgagee be in actual Poſſeſſion or Receipt of the Rents and Profits 
of the ſame Eſtate, but that the Mortgagor, or Ceſtui que Truſt in Poſſeſ- 
<& ſion, ſhall and may vote for the ſame Eſtate, notwithſtanding ſuch Mort- 
gage or Truſt; and that all Conveyances of any Meſſuages, Lands, Tene- 
« ments or Hereditaments in any County, City, Borough, Town Corporate, 
* « Port or Place, in order to multiply Voices, or to ſplit and divide the In- * Page 574 
<« tereſt in any Houſes or Lands, among ſeveral Perſons, to enable them to 
ac vote at Elections of Members to ſerve in Parliament, are hereby declared 
4 to be void and of none Effect; and that no more than one ſingle Voice 
© ſhall be admitted for one and the ſame Houſe and Tenement.“ 


And 


i 


\ 
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10 Ann. c. By the 10 Anniicap. 23. it is enacted, That all 
3. an Perſons in any colluſive Manner, to quality them to give their Votes 
„ at Elections of Knights of the Shire, (ſubject to Conditions te determine 
5 or re-convey ſuch Eltate) ſhall be taken againſt thoſe Petforis ed ext- 
« cuted the ſame, as free and abſolute, and be holden by all ſuctt Perfons to 
* whom ſuch Conveyance ſhall be made, freely acquitted from all Man- 
o ner of Truſts; Clauſes of Relentry, Se. between the faid Parties, and all 
Bonds, Covenants, Sr. for the reſtoring rhereof; ſhallbe null and void; 
«< andevery Perſon who ſhall make and execure ſuch Conveyances, or; be- 
ing privy to ſuch Purpoſe, ſhall deviſe or prepare the ſame; or any Per 
„ ſon' who, by Colour thereof, ſhall' give any Vote at any Election of 
* Knights of the Shire, ſhall forfeit 40 l. ro any one that will ſue for the 
* ſame; to be recovered with full Coſts of Suit, by Action of Debt, 49: 
* in any of her Majeſty's Courts at Weſtminſter.” of 2? 
And by the faid. Statute, ** No Perſon ſhall vote for the elecring of 4 
« Knight of a Shire in England, in Right of any Lands which have not 
(a) Repealed,** been iffeſſed to the Pubhe (a) Taxes, Church Rates and Pariſh Duties, 
as todiſabling ** in ſuch Proportion as other Lands of 40s. per Amum, in the Patiſh 
from voting a where the fame ſhall be; and for which ſach Perfon ſhall not have re- 
for Lands not ceived the Rents, or be intitled ſo to do, to the Value of 30 5. or more, 
1. G. 2 c. to his own Uſe, for one Year before ſuch Election, ualeſs it come b 
18. f. 2. © Deſcent, Marrfage, Deviſe or Preſentation to ſome Benefice, Sc. an 
19 Geo. 2. c. “ voting contrary to the true Intent thereof, ſhall forfeit 407. one Moiety 
28.1.2. « to the Poor where the Lands lie, the other to the Perſon ſuing for the 
« fame,” s VAT GOLD T0 eig ON. 167; \ Pau acre * 
By the 12 Aun. ſtat. 1. cap. g. it is enacted, ** That the aforeſaid Act 
* (10 Ain.) ſhall not extend to reſtrain any Perſot from voting in Right 
* of any Rents, Tithes, or other incorporeal Inheritances, or any Meſ- 
© ſuages br Lands in extraparòchial Places, or any Chambers in the Ins 
&* of Court, of Inns of Chancery, or any Meſſuages or Seats belonging to 
« any Offices, or in Right of any other Mefſuages or Land that have not 
„ been uſually charged and eſſed to all and every the Public Taxes, 
Church Rates and Pariſn Duties: Provided ſuch Meſſuages or Lands 
* have been uſually charged or aſſeſſed to ſome one or more of the faid 
9 * « Public (3) Taxes, Rates or Duties, in ſach Proportions as other Meſ- 
diſables any ſuages or Lands of 40 s. per Annum, within the ſame Pariſh or Town- 
2 to 40 = ſhip' where the ſame ſhalllre, ate uſually charged.” bat! | | 
or Knights o * 244 wh? L 3. UL ES 
Shires, 5 Right of any Lands or 'Tenements which have not been aſſeſſed as herein mentioned, repealed. 
18 G. 2. c. 18. ſ. 2. 19 Geo. 2. c, 29. ſ. 2. | whe | /d 


> Geo. 2. c. By the 2 Geo. 2. cap. 24. for preventing Bribery and Corruption in the 
24. Elections of Members of Parliament, it is enacted, That every Free- 
See And. 248. „ holder, Citizen, (c) Freeman, Burgeſs, or Perion having or claiming, to 
(e) None to « have a Right to vote, or be polled at ſuch Election, ſhall, before he is 


vote a5 Elec. & admitted to Poll at the ſame Election, take the (4) following Oath, 


t Elec- a 
clons, but © (or, being of the People called Quakers, ſhall make the ſolemn Affirma- 
ſuch as have | | 
been admitted to their Freedom twelve Months before the Election. Stat. 3 Geo. 3. c. 15. (4) For the 
Oaths of Allegeance and Abjuration, wide thoſe injoined by 1 V. & M. ſel, 1, c. 1. 6 Ann. c. 7. 


10 Ann, c. 23. 18-Geo. 2. c. 18, | : 
4 tion 


nqidates, or any two 0 is to ſay, 1 A. R. 
ds ſevear, or (being of the People called Quakers) I A. B. do ſolemnly affirn 
* I. have net received, or bad, by myſelf, or any Perſon whatſorver in Truſt 
«« for, me. v7, for wy. Uſe or Bengjit, dre er indire8th, any Sum or Sums of 
« Money, A * or. 4 loyment, Gift or eward, er 6 Promiſe or 
«* Security for any oney, Office, Employment or Gift, in order to give my 
« Vote at this Election, and that I have not before been polled at this Elec- 
gien. Which Qath, the Officer, preſiding at ſuch Poll, is required and 
« i to adminiſter gratis, if demanded, upon Pain of moms 
« 50 l. and ſuch Officer, admitting any Perſon; to vote without taking ſuch 
« Oath, if demanded, ſhall forfeit 1001. and the Perſon voting, and re- 
« fuſing after Demand to take the Oath, in like Manner to forfeit 1001.” 

And it is further enacted by the faid Statute, Thar if any Returning- 
« Officer, Elector, or Perſon n s the * — mm men- 
“ tioned; ſhell be guilty of wilful and corrupt Perjury, or of falſe Affirming, 
& and be — Joo by due Courſe of Law, he ſhall incur and for 
« fer the Pains and Penalties which by Law are enacted or inflicted in Caſes 
„0 of wilful and corrupt Perjury. | 

And by the faid Statute it is further enacted, © That no Perſon, con- 
« victed of wilful or corrupt Perjury, ſhall after ſuch Conviction be capable : 


| either ® Page 594 


of voting in any Election of any Member or Members to ſerve in Parlia- * Wr 


ment.“ 
8 
— 1 5 „„ „0 


Members, as 


well for Bo- 


And it is Further enacted, ©. That if any Perſon who hath, or claimeth 
« to have, any Right to vote in any ſuch Election, ſhall aſk, receive, ar 
« take any Money or other Reward by Way of Gift, Loan, or other De- 
vice; of agree of contract for any a Gift, Office, Imployment, 
9x other Reward whatſoeyer, to give his Vote, or to refuſe or forbear 
© to give his Vote in any ſuch Election ; or if any Perſon by himſelf, or 
&* any Perſon employed by him, doth or ſhall, by any Gift or Reward, or 
« by any Promiſe or Agreement, or Security for any Gift or Reward, 
4 corrupt or procure any Perſon or Perſons to give his or their Vote or 
« Votes in any ſuch Election; ſuch Perſon, fo offending in any of the 
1 Caſes aforeſaid, ſha} for every ſuch Offence forfeit the Sum of 5007; to 
be recovered as by the Act directed; and every Perſon offending in any 
« of the Caſes aforeſaid, from and after Judgment obtained againſt him 
« in any ſuch Action, Sc. or being otherwiſe lawfully convicted thereof, 
« ſhall for ever be diſabled to vote in any Election of any Member or 
« Members to Parliament; and alſo ſhall for ever be diſabled to hold, ex- 
c erciſe or enjoy any Franchiſe, to which he and they then ſhall, or at any 
« Time afterwards may, be intitled, as a Member of any City, Borough, 
« Town Corporate, or, Cinque Port, as if ſuch Perſon was naturally dead. 

« And if any Perſon offending againſt this A& ſhall, within the Space 
«, of twelve Months next after ſuch Election as aforeſaid, diſcover any 
other Perſon or Perſons offending againſt this Act, ſo that ſuch Perſon 
«-or Perſons ſo diſcovered be thereupon convicted, ſuch Perſon ſo diſco- 
« yering, and not having been before that Time convicted of any Offence 
« againſt this Act, ſhall be indemnified and diſcharged from all Penalties 
« and Diſabilities which he then ſhall have incurred by any Offence againſt 
<« this Ac,” | | OS 

+ Provided, That no Pezſon ſhall be made liable to any Incapacity, Diſ- 
« ability, Forfeiture or Penalty by this Act laid or impoſed, unleſs Proſe- 
Vor. I. | : wo 7 Q. | 3rd 0-2 3 «* cution 


roughs as Counties, Black. Com. 167. 
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Court of Parliament. 


— I 


8 © cution be commenced within two Years after ſuch Incapacity, Diſability, 
« Forfeiture or Penalty ſhall be incurred; or in caſe of a Proſecution, the 
e ſame be carried on without wilful Dela x. 1 
* Page 576 * By the 5 Ann. cap. 8. for uniting England and Scotland, forty-five ſhall 
But for the be the Number of the Repreſentatives of Scotland, in the Houſe of Com- 
Manner of mons of the Parliament of Great Britain, and ſixteen Peers to lit and vote 


electing them, in the Lords Houſe. | | 

wide the ſaid 

Statute 5 Ann. c. 8. 6 Ann. c. 6. 9 Ann. c. 5. 12 Ann. ſtat. 1. c. f. and 7 Geo, 2. c. 16. Of eleQting 
Members for Chefter, wide 34 & 35 H. 8. c. 13. For Wales, 35 H. 8. c. 11. For Durban, 25 Car, 2. 
c. 9. And for the City of Lenden, 11 Geo. 1. c. 18. : A 2 


2. Of the Elected, and their Qualifications, 


4 Inſt, 46, A Knight Baneret, or any other under the Degree of a Baron, may be 
47+ elected Knight, Citizen or Burgeſs. 

An Alien, though made a Denizen, cannot fit in Parliament; for to 
NN 352. have a Power of making Laws, it is neceſſary that he ſhould be totally re- 
J. the gta. ceived into the Society, which he cannot be without the Conſent of Parlia- 


tures 12 & 13 ment. 


'W. 3. c. 2. 


6 Ann. c. 7. 1 Geo. 1. ftat. 2. c. 4. ſect. 1. A Sheriff is not eligible, Hale of Parl. 114. but this muſt 
mean for the County of which he is Sheriff, for a Sheriff of one County may be elected in another. 4 
Com. Dig. 287. | 


Int One under the Age of twenty-one Years is not (a) eligible ; neither can 
po hy of 7 any Lord of Parliament fir there until he be of the tull Age of twenty-one 
s i. z. Years. | | * 


e. 304. CS$ | 

No Perfon hereafter ſhall be capable of being ele&ed a Member to ſerve in Parliament, who is not ofthe A 
of twenty-one Years; and every Election or Return of any Perſon under that Age, is hereby declared to 
null and void ; and if any ſuch Minor, hereafter choſen, ſhall preſume to fit or vote in Parliament, he ſhall 
incur ſuch Penalties and Forfeitures, as if he had preſumed to fit and vote in Parliament without being 
choſen and returned. Black. Com. 169. | 


4 Inſt. 7. None of the (5) Judges of the King's Bench, Common Pleas, or Barons 
Whitel on of the (c) Exchequer, that have Judicial Places, can be choſen Knight, 
2 Citizen or Burgeſs of Parliament; but any that have Judicial Places in the 
they ſit in the Court of Wards, Court of Dutchy, or other Courts Eccleſiaſtical or Civil, 
Lords Houſe. are eligible. | | | 
Black. Com. 

169. (e) See 4 Com. Dig. 285. 


40. 47. None of the (d) Clergy can be elected Knight, Citizen or Burgeſs of 


Moor 783, Parliament, becauſe they are of another Body, viz. the Convocation. 
pl. 2083. 
Black, Com. 169. (4) Though of the inferior Order. 4 Com Dig. 285. 


A Perſon attainted of Treaſon or Felony, Sc. is not eligible ; for he 
4 laſt. 48, Ovght,, according to the Writ, to be Magis idoneus, diſcretus & ſuffi- 
Whitel on ciens. | | 


Gov. 370. 
4 Com, Dig. 28g. 


4 Inſt. 49. The King cannot grant a Charter of Exemption to any Man, to be freed 


6 * from Election of (e) Knight, Citizen or Burgeſs of the Parliament, becauſe 


grant a Char- the 


ter of Exemption to a Lord of Parliament, to diſcharge him from his Attendance in the Lords Houſe, 
4 Inſt. 49. | | 


Py — 


Court of Parliament. 


the Elections of them ought to be (f) free, and his Attendance is for the 75 8 
Service of the whole Realm, and for the Benefit of the King and his Peo- Incapacities 


ple, and the whole Commonwealth hath an Intereſt therein. of Sheriffs, _, 
4 | | * x | | -- Mayors of 


Towns, &c, and the Reaſons why they may or may not be elected Knights, Citizens or Burgeſſes, vide 
4 Inſt. 48, Bro. Abr. Tit. Parliament 7. Cromp. Jur. 3, 16. Sir Simon D'ewes, Jour. 38, 436,924» 
Ruſh. Coll. Vol. 1. 684. Town, Coll. 185, 


By the 8 H. 6. cap. 7. it is enacted, © That they who have the greateſt 8 H. 6. c. 7. 
Number of Voices that may expend 40s. by the Year, and above, ſhall 
«© be returned (g) Knights of the Shire, c. and that they which ſhall be (e) As the 
* choſen, ſhall be dwelling and () reſident within the ſame Counties.“ Wl + 

| ion o 
Knights, &c. was Due, Milites is cindos, fc. it required an AR of Parliament, wiz.23 H. 6. c. 15. 
That notable Eſquires might be eligible. 4 Inſt. io, (4) The like is enafted by 1 H. 5. c. 1. a5 
to Knights, Citizens and Burgeſfſes ; but theſe Regulations ſeem not neceſſary at this Day. 


* And now by the 9 Ann. cap. g. it is enacted, That no Perſon ſhall be“ Page 577 

capable to fit or vote as a Member of the Houſe of Commons, for any 
County, City, Sc. within that Part of Great Britain called England, * 
„ Sc. who ſhall not have an Eſtate of Freehold or Copyhold for his own 
« Life, or for ſome greater Eſtate either in Law or Equity, to his own Uſe, 
„ in Lands, Tenements or Hereditaments, above what will ſatisfy and 
clear all Incumbrances within that Part of Great Britain called England, 
“ Sc. of the Annval Value of 6007. above Reprizes, for every Knight 
« of a Shire; and of gool. above Reprizes, for every Citizen, Burgeſs, 
* Sc. and if any Perſons elected or returned to ſerve in any Parliament, 
« as a Knight of the Shire, or as a Citizen, Burgeſs, c. ſhall not, at the 
« Time of ſuch Election and Return, be ſeiſed of or eatitled to ſuch an 
* Eſtate before required, ſuch Election and Return ſhall be void. 

© Provided, That nothing in this Act contained ſhall extend to make 
« the eldeſt Son or Heir apparent of any Peer or Lord of Parliament, or 
« of any Perſon, qualified by this Act to ſerve as Knight of a Shire, un- 

% capable of being elected and returned, and ſitting and voting as a Mem- 
« ber of the Houſe of Commons in any Parliament. 

« Provided alſo, That nothing in this Act contained ſhall extend to either 
« of the Univerſities in that Part of Great Britain called England, but that 
they may elect and return Members to repreſent them in Parliament, as 
« heretofore they have done.” | | 

Alſo by the ſaid Statute, © No Perſon ſhall be qualified to fit in the 
&* Houſe of Commons, within the Meaning of this Act, by Virtue of 
any Mortgage whereof the Equity of Redemption is in any other Per- 

4 ſon, unleſs the Mortgagee ſhall have been in Poſſeſſion of the mort- 
& paged Premiſſes for ſeven Years before the Time of his Election.“ 

% Every Perſon (except as aforeſaid) who ſhall appear as a Candidate, 
<« or ſhall by himſelf or any othe's be propoſed to be elected, ſhall upon 
„ Requeſt (at the Time of ſuch Election, or before the Day to be prefixed 
„ in the Writ of Summons for the Meeting of the Parliament) by any 
« Perſon who ſhall ſtand Candidate at ſuch Election, or by any two or 
ce more Perſons having Right to vote at ſuch Election, take a Corporal 
« Oath in the Form following, viz. I A. B. do ſwear, that I truly and 
& bona fide have ſuch an Eſiate in Law or Equity, to and for my own Uſe 
« and Benefit, of, or in Lands, Tenements or Hereditaments (over and above 
« what will ſatisfy and clear all Incumbrances that may affect the ſame) of 
e the Annual Value of (a) 6001. above Reprizes, as doth qualify me to be (a) The like 
&« elefied and returned to ſerve as a Member for the County of accord- nr * 
ing to the Tenor and true Meaning of the Ad of Parliament in that Bebalf; tne 2 

and Value of 3ooy. 


\ 


taken by Can- cc within the | 


Court of Parliament. 


ſaid Lands, 2 {s. vr Hereditaments, are hing ar being 
didates ſor a | ; e br Precinũ of ar in the ſeveral, Par iſbes 
City, Bo- « Townſhips or Precinfts of ——or in the County of — or in jbe.ſe- 
rough, Et. „ veral Counties of (as the Caſe may be); and if any of the ſaid Candi- 
bois & % dates; c. ſhall wilfully refuſe to take the Oath; the Election and Re- 


— FA 


dh. ——_— * 
— 


IT 


—ä ¼ʃ 0 — — DV — — 


per Aus. to be ©, ang. that ” 
a 


| « turn of ſuch Perſon ſhall be void.“ | 
„s © By the 268 V. & M. cap. 4. itis enacted, That no Perſon or Per- 
M. c. 4. © ſons hereafter to be elected to ſerve in Parliament, for any County, 
STS City, Town, Borough, Port or Place within the Kingdom of Hugland, 
« Dominion of Wales, or Town of Berwick upon Tweed, after the Teſte 
„of the Writ of Summons to Parliament, or after the Tefe, or the 
„ Iſſuing out, or Ordering of the Writ or Writs of Hlection upon the 
Calling or Summoning of any Parliament hereafter, or after any ſuch 
Place becomes vacant hereafter, in the Time of this preſent, or of any 
„ other Parliament, ſhall or do hercafter, by himſelf or themſelves, or 
* by any other Ways or Means, on his or their Behalf, or at his or 
their Charge, before his or their Election, to ſerve in Parliament, for 
any County, City, Town, Borough, &c. directiy or indirectly give, 
* Page 578 ** preſent, or allow to any Perſon or Perſons, having Voice or Vote in ſuch 
Election, any Money, Meat, Drink, Entertainment or Proviſion, or 
make any Preſent, Gift, Reward, or Entertainment, or ſhall at any 
« Time hereafter make any Promiſe, Agreement, ä or Engage- 
« ment to give or allow any — Meat, Drink, Proviſion, Preſent, 
« Reward or Entertainment, to or for any ſuch Perſon or Perſons in parti- 
« cular, or tp any ſuch County, City, Town, Borough, Port or Place in 
general, or to or for the Uſe, Advantage, Benefit, Employment, Profit 
cc 
cc 
«c 


or Preferment of any ſuch Perſon or Perſons, Place or Places, in order 
to be elected to ſerve in Parliament for ſuch County, City, Town, Bo- 
rough, Port or Place.” 
And it is further ena&ted, © That every Perſon fo giving, preſenting and 
allowing, making, promiſing or engaging, doing, acting or proceeding, 
© ſhall be, and are hereby declared and enacted, diſabled and a. 
upon ſuch Election, to ſerve in Parliament for ſuch County, City, Town, 
« Borough, Port or Place; and that ſuch Perſonor Perſons ſhall be deemed 
« and 3 are hereby declared and enacted to be deemed and taken, 
% no Members in Parliament, and ſhall not act, fit, or have any Vote or 
« Place in Parliament, but ſhall be, and are hereby declared and enacted 
to be, to all Intents, Conſtructions and Purpoſes, as if they had never 
been returned or elected Members for the Parliament.“ 
6 Ann. c. ). By the 6 Ann, cap. J. it is enafted, © That no Perſon who ſhall haye in 
l. 25. 15 Geo. his own Name, or in the Name of any Perſon or Perſons in Truft for 
2. C. 22. „ him, or for his Benefit, any new Office or Place of Profit whatſoever 
Vide the Stat- « under the Crown, which at any Time hereafter ſhall be created or erected ; 
___ © nor any Perſon who ſhall be a Commiſſioner, or Sub-Commiſſioner of 
(c. © Prizes, Secretary or Receiver of the Prizes, nor any Comptroller of 
the Accounts of the Army, nor any Commiſſioner of Tranſports, nor 
any Commiſſioner of the Sick and Wounded, nor any Agent for any 
Regiment, nor any Commiſſioner for Wine Licences, nor any Governor, 
or Deputy Governor of any of the Plantations, nor any Commiſſioner 
of the Navy employed in any of the Out-Ports, nor apy Perſon havin 
Penſion from the Crown during Pleaſure, ſhall be capable of being elected, 
3 _ * or of ſitting or voting as a Member of the Houſe of Commons, in any 
to deliver in Parliament which ſhall be hereafter ſummoned and holden.” | 
their Qualifi- Provided. Thar if any Perſon, being choſen a Member of the Houſe of 
cations upon Commons, ſhall, at any Time after the Diſſolution or Determination of 
Oath; bat ( this preſent Parliament, accept of any Office of Profit from the Crow 
8 « during ſuch Time as he ſhall continue a Member, his Election ſhall be 
the Heir ap- and is hereby declared to be void, and a new Writ ſhall iſſue for a new 


parent of any 4 | ** EleQtion 


. 67. 
5 815 . — 
. © Sk cc 
150. 12 ( 
13. 8. 6. 
10. ſ. 89, 91. 
how far they 
are repealed « 


Count, of ene 


2 "ING py 
7 


ꝙ＋—— — —— 


* Election, a as if ſuch Perſon ſo accepting was naturally dead: Provided Peer, or of 
„ nevertheleſs, that ſuch Perſon ſhall be capable of * again elected, as — 
his Plage hach not became vqid as * f 9 — 

Provided alſo, and be it enacted. That in order to prevent for the fu- Knight of the 
<* ture too great a Number of Commiffoners to be appointed or conſti- Shire. 
<< ruted for the executing of any Offige, that no greater N umber af Com- 3 ” 
« miſfianers ſhall be, ms e IN FOO or, th Temp of 8 . 

« than have beep' epployed Nay eeution, of ſuch reſpective ffice, at. 
* los Time Ie th Felt Da & is preſent Now of 4 775 - 

* alſo, That n thin r ntaine all ex tend, or be con- 
= ftrued to he to any Me ber boy the e 0 Ebel lol bas an 
„Officer in her Majeſty's Navy or Army, who ſhall receive any new or 

«© other Commiſſion, in the Navy ar Army ceſpectively.” 

And it is further enacted, That if any Ferſon hereby diſabled, or rode. erage 57 
<«, clared to be incapable to fit or vote in any Parliament hereafter to be | 
4. hojden, ſhall, nevertheleſs be returned as .a Member, to ſerye for 21 ; 
County, City, Town, ot Cingee Port, in any ſych Parliament, ſ 
Election and Return are hereby enacted and declared to be void, to all 

Intents and Lene whatſoever; and if any Perſon diſabled or de- 
* < Jared | inca Pee. this Act, to be elected, ſhall at any Time, after the 
Diſſolution or Determination of this preſent Parliament, preſume to ſit 
* E vote as 2 Member of the Houſe of Commons, in any Parliament 
< hereafter q be ſummoned, ſuch Perſon, ſo icing or voting, ſhall forfeit 


< the Sor 00 /, to be reqovered by ſuch Peron as Mall ſue, for the 


0 ſame, &, 


7 8 25 3 Aan: cap. 4. et. 22. it is enacted, « That no Regiſter (far . 10 6 


* theR erin; 4 of Deeds, Convey ances 72 ills) Within the Ang. c. 
* Weft- Relig 1 the C ounty. of Zart, ortis Depy the Time s £ 32. K 
« be capable oF; being choſch Member to ſerve in arlament” 
By the 1 Geo. 1. Rat. 2. cap. 56. it is enacted, * That no Perſon having any A e. + 

_ « Penſion, from the Crown for, any, Term or Number of Years, either in 

his own Name, or in the Name ot Names of any other Perſon or Perſons 
in Truſt for him, or for his Bengfit, (ball be capable of being elected or 
« choſen a Member of, or for- fitting or voting as a Member of this pre - 
<« ſent, or any future Houſe of Commons which ſhall hereafter be ſum- 
„ moned.—Any Perſon offending fhall forfeit 20 J. for every Day in 
« which he ſhall fit or vote in the ſaid Houſe of Commons, to ſuch er- 
* fon; who ſhall ſue for the ſame, Oc.“ 

By the 3 Geo. 1. cap. 8. ſe#. 43. it is enated, * That no Director, &c. 


« of the Bank of England, ſhall be diſabled from being a Member of } 3 Gov 2 — 
« Parliament.” 


; 2 — 4 
' for circulating 
: | * Bills, 39 Geo, 2. C, 3. ſ. 167. 
By the 3 Geo. 1, cap. 9. ſe. 7. © No Member of the (a) South-Sea Come G 
** pany ſhall be led tom being a Member of Parliament. a Fad Ll 
7Geo. 1. c. 28. 


By which the late Governor, Deputy Governor, and Directors, c. therein vamed, are diſabled for 
ard N iner Houſg Arte. 


1 2 0. 7 cap 18. et, 10. it is ae « That no 1 a 
Hitector er Officer of che Corporations for Aſluranee of 92 ef . bs 
« ſhall bee rom being a Member of Parliament, / 


» T6 late the Trial of eturns of M Members ſerve in Parliament, 
10 Geo. _ 16. The Speaker er of the red off x 2 impower Bebe Warrant to make 


out new Writs for the Choice o Members, during * Receſs of Parliament, 10 Geo. 3. c. 41. — For 
preventing Delays of Juſtice, by Reaſon of Privilege of Parliament, 10 Geo. 3. c. 50, 
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Court of Parliament. . 


3. Of the Duty of Returning Officers, and the Remedies againſt * 
417 0 them. * 


ne 1 


The Duty of Sheriffs, and other Officers preſiding at Elections, ſeems . 
(a) If the to be chiefly (a) Miniſterial ; therefore, (5) it one be duly elected Knight, 
Party or the Citizen or Burgeſs, and the Sheriff return another, the Return muſt be. 
Freeholders reformed and amended by the Sheriff, and he that is duly elected muſt be 


2 inſerted; for the Election in theſe Caſes is the Foundation, and not the 


riff cannot Return. 

deny the | . | 

Scrutiny ; for he cannot diſcern who be Freeholders by the View; and though the Party would have the 

Poll, yet the Sheriff mult | Hangs in the Scrutiny. 4 Inſt. 48.——If one, having a Right to vote, is 

hindred by the preſiding Officer, an Action on the Caſe lies at Common Law, Salk. 19. pl. 10. 6 Mod. 
45. Aby and White, 2 Ld. Raym. 938.— Whether for a double or falſe Return any Action lay at 

Common Law, wide 2 Lev. 114. 3 Keb. 365, 369.— -Paxnardifion v. Cam. 2 Sid. 168. Newvil's 

Caſe, 2 Vent. 37. Onflow's Caſe, 2 Salk, 502. pl. 1. Prideazx and Morris. 2 Salk. 504. pl. z. 

Condell v. John. (5) 4 loft, 49+ ; | 


* Page 580 By the 23 H. 6. cap. 14. reciting, ** That the ſeveral (c) Statutes then 

in Force were not found ſufficiently effectual for preventing undue Elec. 

„ tions and Returns of Knights, Sc. it is ordained, that every Sheriff, 
(c) As 7 H. 4. « after the Delivery of the Writ to him, ſhall make and deliver, without 
15 H. 4. c. 1. Fraud, a ſufficient Precept under his Seal, to every Mayor and Bailiff, 
1 H. 5. c. 1. or to Bailiffs or Bailiff, where no Mayor is, of the Cities and Boroughs 
6H.6.c. 4. “ within his County, reciting the ſaid Writ, commanding them by his 
8 Ts c. 7: „Precept, if it be a City, to chuſe by Citizens of the ſame City, Citi- 
Is joe 2 nens; and in the ſame Manner and Form if it be a Borough, by Bur- 
the Duty of geſſes of the ſame, to come to the Parliament.“ 


preſiding Of- 2 
ficers, wide 7 8 V. & M. c. 7. made perpetual by 12 Ann. ſeſſ. 1. c. 15. F 10 11 V. z. c. 7. 


And that the ſame Mayor and Bailiffs, or Bailiffs or Bailiff where no 


* af pom „% Mayor is, ſhall return lawfully the Prece p to the ſame Sheriff, by In- 


gulate Elec- ** dentures betwixt the ſame Sheriff and them, to be made of the ſaid 
tions in Scor- “ Elections, and of the Names of the ſaid Citizens and Burgeſſes by them 
land. 0 Geo. « ſo choſen; and thereupon every Sheriff ſhall make a good and rightful 
3 Return of 1 ſuch Writ, and of every Return by the Mayors and 
tions for i- Bailiffs, or Bailiffs or Bailiff where no Mayor is, to him made.“ 


ties and 
Towns, which are Counties of themſelves, 


* And that every Sheriff, at every Time that he doth contrary to this 
« Statute, or any other Statutes foe the Election of Knights, Citizens 
« and Burgeſſes, to come to the Parliament, before this Time made, ſhall 
% incur the Pain contained in the Statute made in the eighth Year of this 
„ King, (viz. the Penalty of 100/7. payable to our Lord the King) and 
* moreover ſhall forfeit and pay to every Perſon hereafter choſen Knight, 
Citizen or Burgeſs in his County, to come to any Parliament, and not 
% duly returned, or to any other Perſon, which in Default of ſuch * 

Citizen or Burgeſs, will ſue, 100 J. whereof every Knight, Citizen anc 
* Burgeſs ſo grieved, ſeverally, or any other Perſon, which in their De- 
e fault will ſue, ſhall have his Action of Debt againſt the ſaid Sheriff, his 


— 


f KExecutors or Adminiſtrators, with Coſts, &c. 
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. Court of Parliament. 
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And in the ſame Manner, at every Time that any Mayor and Bailiff, 
or Bailiffs or Bailiff where () no Mayor is, ſha —_ others than — of 
** thoſe which be choſen by the Citizens and Burgeſſes of the Cities and this Statute 
Boroughs where ſuch Elections be, or ſhall be made, ſhall incur and bas been held 
< forfeit to the King 40 J. and moreover, ſhall forfeit and pay to every _ 3 
« Perſon hereafter choſen Citizen or A V. to come to the Parliament, wag". 


decl 
and not by the fame Mayor and Bailiff, or Baliff or Bailiffs where no — the 


Mayor is, returned, or to any other Perſon, which in Default of ſuch Bailif, with-, 


© Citizen or Burgeſs ſo choſen, will ſue, 404. whereof every of the Citi- gut cher 
* zens and Burgeſſes ſo grieved, ſeverally, or any other Perſon which in ct. was no 
„ their Default will ſue, | have his ſaid Action of Debt, Sc.“ Mayor ; for 


1 ü = | it ſhall be in- 
tended that there was no Mayor, t it be ſhewh; and if there were one, it ſhould come properly 
on the other Side ; and chough the P iament was as none, becauſe there was no Act nor Record of it, 
yet the Action may lie. Hob. 78, | | 


And it is further enacted by the ſaid Statute, That every Sheriff 
* that maketh no due Election of Knights to come to Parliament in con- 
« venient Time, i. e. every Sheriff in his full County, (c) betwixt the 
* «« Hours of eight and eleven before Noon, without Colluſion in this Be- * Pa 


half, ſhall incur the Pain of 100 l. to the King, and 100 l. to him 
« who will ſue, Oc.“ 


ge 581 


(e) No Elec- 


| | WT | tion can be 
made of any Knight of the Shire, but between 8 and 11 of the Clock in the Forenoon ; but if the Election 


be begun within that Time, and cannot be determined within, thoſe Hours, the Election may be made 
after. 4 Inſt. 48.——— After the Precept of the Sheriff directed to the City or Borough for making of 
Election, there ought, ſecundum Legem & conſuetudinem Parliam to be given a convenient Time for the Day 
of the EleQtion, and ſufficient Warning given to the Citizens or Burgeſſesthat have Voices, that they may 
be preſent ; otherwiſe the Election is not good. 4 Inſt. 49. y Election, or Voices given before 
the Precept be read and publiſhed, are void and of no Force; for the ſame Electors, after the Precept 


tread and publiſhed, may make a new Election, and alter their Voices ſecund Legem & conſuctudinem Par- 
liament”, 4 Inſt, 49. mY * 


Provided, That every Knight, Citizen and Burgeſs, to come to any 
« Parliament hereafter to be holden, in due Form choſen, and not returned, 
« as afore is ſaid, ſhall begin his Action of Debt aforeſaid, within three 
„Months after the ſame Parliament commenced, to proceed in the ſame 


Suit effectually without Fraud; and if he doth not ſo, another that will 
« ſye ſhall have the ſaid Action, c.“ ot | 


— — 
— * — — 


E) Ok the Method of paſling Bills. 


A N Act of Parliament muſt have the Conſent of the Lords, the Com- 4 Iuſt. 25. 

mons, and the Royal (4) Aſſent of the King; and (e) whatſoever _ * Loud 
paſſeth'in Parliament by this threefold Conſent, hath the Force of an Act 8 : 
of Parliament. . | | 


4 


Dyer 92. 

- f > I 88 | (ga) By the 

33 H. 8. c. 21. The King's Royal Aſſent by his Letters Patent under his Great Seal, and ſigned with his 
Hand, and declared and notified in his Abſence to the Lords Spiritual and Temporal, and to the Com- 
mons, aſſembled together in the High Houſe, is as effectual as if the King were perſonally preſent, 
(5) Difference between an Ordinance and an AR of Parliament is, that an Ordinance wanted the three- 
fold Conſent, and is only ordained by one or two of them. 4 Init. 25 ®. 07 


But no ſuch Ordinance now can have the Force of a Law, unleſs Power is given by an Act of Par- 
liament, to the Crown, fc, to make an Ordnance, &c. 
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Cdurt of Parliament. 
8 26. Antiently the Manner of Pro in Bills, was much different from 
oodal 286. what it is at this Day; for formerly the Bill was in Nature of a Petition, 
9 2 and theſe Petitions were entered upon the Lords Rolls, and upon theſe 
Rolls the Royal Aﬀent was likewiſe entred; and upon this, as a Ground- 
| work, the Judges uſed, at the End of the Parliament, todraw up the Act 
of Parliament into the Form of the Statute, which was afterwards entred 
upon the Rolls called the Statute Rolls z which was different from thoſe 
called the Lords Rolls, or the Rolls of Parliament: Upon which Statute 
Rolls, neither the Bill, nor Petition from the Commons, nor the Anfwer 
of the Lords, nor the Royal Aſſent, was entred, but the Statute, as 
it was drawn m— penned by the Judges; and this was the Method till 
about Henry the Fifth's Time; and in his Time it was deſired, that, the 
Acts of Parliament might be drawn up and penned by the Judges before 
the End of Parliament; and this was by reaſon of a Complaint then made, 
that the Statutes were not equally and fairly drawn up and worded. After 
the Parliament was diſſolved or prorogued, in Henry the Sixth's Time, the 
former Method was altered, and then Billa continentes aus Par- 
liamenti were firſt uſed to be brought into the Houſe; the Hills were (be- 
fore they were brought into the Houſe) ready drawn, in the Form of an 
Act of Parliament, and not in the Form of a Petition, as before; upon 
which Bills it was written by the Commons, Soit Baile al Seigneurs ;, and by 
(a) See Ob. the Lords, Soit Bayle al Rye; and by the King, Le Roy le vent (4); all this 
on Stat. 35. was written upon the Bill; and the Bill, thus indorſed, was to remain with 
Note () the Clerk of the Parliament, and he was to enter the Bill thus drawn at 
firſt, in the Form of an AR of Parliament, or Statute, a_ the Statute "3 
Rolls, without entring of the Anſwer of the King, Lords or Commons, 
upon the Statute Rolls, and then iſſued out Wrirs tothe Sheriff, with Tran- 
ſcripts of the Statute Rolls, viz. of the Bill drawn at firſt in the Form of 
* Page 582 * a Statute, and without the Anſwer of the King, Lords and Commons, tg 
the Bill, to (5) proclaim the Statute. Re 


3) Were | r | 
X. proclaimed by the. Sheriff, but upon the Invention of Printing this Method was diſcontinged ; 
ſo that at this Time every Body is obliged to take Notice of an Act of Parliament at his Peril, 4 Inſt. 26. 


4 Inſt. 34 lsa the Lords Houſe, the Lords give their Voices from the Puiſne Lord 
ſeriatim, by the Word of Content, or Non Content. 2 
The Commons gave their Voices upon the Queſtion by Tra, or No; and 
if it be doubtful, and neither Party yield, two are appointed to number 
them; one for the Yeas, another for the No's; the T eas going out, and the 
No's ſitting; and thereof Report is made to the Houſe. At a Committee, 
though it be of the whole Houſe, the Teas go of one Side of the Houſe, 
and the Nos on the other, whereby it will eaſily appear which is the greateſt 
Number. | | | 
To the paſſing of a Bill, the Aſſent of the Knights, Citizens and Bur- 
geſſes muſt be in Perſon, but the Lords may give their Votes by Proxy; 
and the Reaſon hereof is, That the Barons did always fit in Parliament in 
their own Right, as Part of the Pares Curtis of the King ; and therefore, 
as they were allowed to ſerve by Proxy in the Wars, ſo they had Leave to 
make their Proxes in Parliament; but the Commons coming only as repre- 
ſenting the Barones Minores, and the Socage Tenants in the County, and 
the Citizens and Burgeſſes, as repreſenting the Men of their Cities and Ro- 
roughs, they couid not conſtitute Proxies, becauſe they themſelves were but 
Proxies and Repreſentatives af others, and therefore could not conſtitute a 
Proxy in their Place; according to that Maxim of Law, Delegata Patęflas 
vnn poteſt delegari. 


4 Inſt. 35 


4 Inſt. 12. 


; ot 
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Court of Parliament, 
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(F) Of the Continuance, Adjournment, -420- 
rogation, and Diſſolution. of the Parlia- 


ment. 


| H E Parliament can neither begin nor end without che King's Pre- 4 In, 38. 
ſence, either in Perſon, or by (a) Repreſentation. | (s) Vide 33. 
* ' 13 nj; ani 8 Marks [2 93 aok ! * 8. c. 25. 
The Paſſing of any Bill or Bills, by giving the Royal Aſſent thereunts, | 
or the giving any Judgment in Parliament, doch not (5) make a Seſſion, 7 7. 
but the Seſſion doth continue until that Seſſion be prorogued or diſſolved. 1 
i ; 8 * Jiuſtice are 
take Notice of the C t of Parliaments, and alſo of Prorogations 
— 191. Hetl. 119. Dyer 203, | N + 11 _ * 


The Diverſity between a Prorogation and an Adjournment, or Continu- 4 ToR, 27. 
ance of the Parliament, is, That by the Prorogation in open Court there Raym. 320, 
is a Seffion, and then ſuch Bills as paſſed in either Houſe, or by 
Houſes, and had no Royal Aſſent to them, muſt at the next Aſſembly. be- 
gin again, &c. for every ſeveral Seſſion of Parliament is, in Law, a ſeve- 
ral Parliament; but if it be only adjourned or continued, then there is no 
Seſſion, and conſequently-all Things continue ſtill in the ſame State they 
were in before the Adjournment or Continuance. e 

* When a Parliament is called, and doth fit, and is diſſolved without any Page 583 
Act of Parliament paſſed, or Judgment given, it is (c) no Seſſion of Parlia- 7 loft. z8. 


ment, but a Convention, | | | _ * 


ERTIES © 
in Oxford, 16 & 17 Car. 2. c. 8. was to continue and be in Force for three Years, and 5 — — 
the End of the next Seſſion of Parliament; but becauſe the Parliament convened next after the Expira- 
tion of the three Years, was prorogued without paſſing any Act, the Court held it no Seſſion, at leaſt not 
ſuch a Seſſion as was intended to determine the aforeſaid Act. Raym. 187. Lev. 442. 2 Keb. 


59. 


o 


The Houſe of Commons is, to many Purpoſes, a (di) diſtin Court, and 
therefore is not prorogued or adjourned by the Prorogation or Adjourn- 1 It. 28. 
ment of the Lords Houſe ; but the Speaker, upon Signification of the 22 A 
King's Pleaſure, by the Aſſent of the Houſe of Commons, doth ſay, This be A 
Court doth prorogue, or adjourn itſelf; and then it is prorogued or ad- together, and 
journed, and not before; but when it is diſſolved, the Houſe, of Commons diſſolved to- 


are ſent for up to the Higher Houſe; and there the Lord Keeper, by the gether, for 


King's Commandment, diſſolveth the Parliament; and then it is diflolved, fabge with. 


and not before. out the other. 
| | Sir Robert Atkins's Argument 51. 


By the Statute 4 E. 3. cap. 14. Parliaments ought to be holden once Yide 36 E. z. 
« a Year, and oftner, if Need be.“ c. 10. to the 
By the 16 Car. 2. cap. 1. it is enacted. That the holding of Parlia- ſame Purpoſe. 
« ments ſhall not be diſcontinued above three Years at the moſt.” | 
By the 6 . & M. cap. 2. it was enacted, That the Parliament ſhould 6 . & N. 
© not have Continuance longer than for three Years at the fartheſt, to be c. 2+ 
* accounted from the Day on which, by the Writs of Summons, the Par- 
« liament ſhould be appointed to meet.“ 25 | 
Vo L. I, | | 'F S But 
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Court of Nariiament. 
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1 Geo. 1. But now by the 1 Geo. 1. ff. 2. cap. 38. it is enacted, © That the then 

ſt. 2. c. 38. « yreſent Parliament, and all Parliaments that ſhall at any Time thereafter 
6 be called, aſſembled, or held, ſhall and may reſpectively have Continu- 

* | 


or eren Tears, and no dan tu be uf from the Dayi pn 
4 1 by the Writ of Summonz, the Parliament ſhall be appointed to 
<br. I irs,” 


IC 


nlefs. ſooner H iſſol vod by His Melt yy RW or 
Mia 
(G) Ot the Jurildittton of the Houſe of Lozps s, 


4 . * 


| * " be "I 0p 2.058 (6) yd 46 i * al " '2 295 3 1 
299 J 1 The Lords Houſe is the higheſt Court of Juſtice in this Kingdom, and 

the Iuriſdictſen is exerciſes at this Day, with Reſgect to Impes n 
the Trial of its own Members, Wine of Error, and Appeals, is deduged 


ceůuiefiy from the, Juriſdiction. and P the King's antient Court, 
GR Regis, eſtabliſhed at — — "aj ee * 
. This Court, eſtabli hed by the Conquerer, conſiſted not only of che prin- 
cipal Officers of State, but alſo of ſuch as-held- per -Barowidm,- whom the 
King had a Right co ſummon, as holding immediately from himſelf, to do 
| Suit in his Court, and N z theſe were the gore arſe the 
EK King. And hence this Court Was Tonſidered as the great oY of 
i. th Kingdom, where all Petitions againſt $reat Pe ons, and Irinces 
Okcits, r ee gabe meg. 
This Court bad not only er mene determining Cauſes 
Ret FS vrbuglin "Befatt tem by Petition, but was alſo the Dernier Refort to correkt 
Par 156. che Krtats of aferier Juditatures; but as Petitiohs began to multiply, there 
are ſeveral Inſtances where original Cauſes have been referred to Inferipr 
n F ER 
Every Suit commenced by Petition, containing the Grievances certainly 
and particularly; ahd Proceſs was ſent out to bring the Defendant in to ah- 
ſwer; when theſe Petitions increaſed, Receivets and Triers of Petitions, 
| who determined what Petitions were proper to be received or rejected, were 
Page 534 appointed; and afterwards, upon the aſſembling of che Knights, Citizens 
256 and Burgeſſes, and their conſtituting a Houſe of Commons, the Commons 
in Matters of great-Momenr, and as they were the Grand Inquiffrors'of the 
whole Kingdom, preſented their Petitions; as thoſe i-etitions came ſtronger 
from them than from any particular Perſon, fo they were never rejected by 
the Lords: And hence the Original of Impeachments by the Houſe of 
Commons. | * 
The great Officers that conſtituted this Court, were tried by their (a) 
(a) This Peers, when this grand Aſſembly or Parliament were fitting ; but out of 
turns upon Parliament by the Juſticiar, and in his Abſence by the Steward of Ex- 


. Fg, land. who ſummoned ſome of his Peers, and twelve, * at leaſt, were obliged 


Law, ff inter to appear. | 
Dominum Bo | 5 

V alum lis moveatur Pares Curia. ſunt Tudices ; and this, as to Treaſon and Felony, is confirmed: by the 
Clauſe in Magna Charta, e 29. nec Super cum ibimus, nec ſuper eum mittemus niſi per Legale Judicium Parium 
fucrum vel per Legem terre ; but for all other Crimes out of Parliament, as a Premwnire, Riot, ſeducing a 
young Lady from her Parents in order to debauch her, Cc. a Peer at this Day ſhall be tried by a Jury. 


2 Hawk. P. C. 424. 


* Now by Stat. 7 V. 3. c. 3. ſ. 11. On the Trial of a Peer, all the Peers are to be ſammoned, 


4 lod. an." <4} As this Court was the Dernier Reſort to correct the Errors of Inferior Ju- 
Fide Title dicatures, ſo at this Day there lies a Writ of Error of a Judgment given in 


Error, 


« — you * * IE ; 
** _— 1 - r 


e! 15 Saen 


—— before this Oui + which begigs ang: 
whereto on King had.a 7 41 e A! 0 r 
ecord 


directed to hief Juſtice of the King's Beheh 
in ) Prejens Parliamentum , and thereupon ch. 
ſcript in Parchment, is to be brought by the 75 1 ing = Writ of Rr. 
Bench into the Lords Houſe in Parliament; and aft e To hk is exa- ror may be 
mined by the Court with the Record, the Chief Jul ieth back the returnable 
Lie is 


Record itſelf into the _ $ 805 and then t to aſſign the 2 1roximam 
efronem Par- 


oBgroparjand chereupan gg bays « fore, Wely GAIA e FATTY re. bene, wick 
F.) 


r —— WES — 5 
6 — 


turnable either in c P tamept or the next, an ihþs there- Dyer 375. 
upon ſhall __— ret . reco f! guq tui And ſo of a 

k 1. Scire Fac. 

5 5 d C11 3s 231131945 » e t it / Eu, 58. Raſt. Ent, 805. 


+ Error, when to be redreſſed in Parliament, 14 Ed. 3. e. 5,——Writs of Error in Judgments of the 
© King”: Bach in certain Actions, rermnable*n the Exchequer Chamber, —— After Judgment affirmed or 
reverſed there, Error way be brought in Parliament. ——And where Proceedings are in the King's Bench, 


by Original, Error li-s, in the firit Inſtance, in Parliament, and not in the Exchequer, The Party 


172 by Jr of N "Pt Beach, may ſue Mien at * 9 31 Eliz. c. 1. 


Towards the latter End tf the Rei of King Charles the Firſt, the Houſe Gild. Hift 
of Lords aſſerted their n — Appeals from che Chancery, Ch · 190. 
which they do upon a aper Petition, without any Mrit directed ftoin ge 

King; and for this their Foundation is, that they are the gteat Court of 

King, and that therefore the Chancery is derive but of it, and by Cobſ - 
quence, that a Petition will bring the Cauſe andithe Rocord — 0 
This was much controverted by the Commons in ehe Reign of Charles the 
Second, but is how pretty well fubmitted to ; becauſe it has been thongùt 
too much that the Chancellor Wan bind the yd! Property er the King- 


Yom without Appeal. * 


19 1 1 © : 
. Tz Cl \ - i 4A 


* Court of Chancery. | riot 


OWA RDS the Nen! Period, upon the breaking the — 
into diſtinct Juriſdictions; the Chancellor, or Keeper of the Great 
Seal, retained Part of that Juriſdiction which he exerciſed in the 
great Court of the Kingdom, ealled Aula Regis: But for the 
bee Underſtanding hereof, and 75 its J uriſdiction at this Day, we (all | 


conſider this Court. | 


(4) As a an Officina Brevinm, out of which all 1 gn writs 
|  (B)As 
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Court 'of Chancery. 
0) as an opdffiary and limftey-Court, pzoceeding accotding 
to Law, commonly called the Petty-Bag. 587.” 


- 


(o) as an erttaozdinary Court, pzoceeding acco2ding to 
eee Aa ery pr Fer has 


« \} 


i 5 


1. Of its original Juriſdiction, and how at firſt it has been 
impugned by the Common Law Courts, 588. eee 


2. What JuriſdiQion it exerciſes at this Day. 590. 


£ 


— 
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2» 
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(A) As an Officina Brevium, out of which all 
oziginal Writs flow. 


Efore the Diviſion of the Courts, the Chancellor put the Seal to all 
Patents, Commiſſions and Writs : And hence this Court is conſidered 
(a) 4 Inſt. 80. ar this Day, as the great Shop of Juſtice, out of which (a) all original 
Of 1 Writs, which give other Courts a Juriidiction, iſſue, and are made returg- 
Wits, id able into ſuch Courts on a common Return-Day, and miy be ſued out at 
Abr. Eq. 46. any Time, as well in Vacation as in Term Time, from whence this Court 
and Tit. is ſaid to be always open. MET | | 
Writs. The Reaſons of the Inſtitution of this Officina Previum were many. 
iſt, That it may appear that all Power of Judicature whatſoever flowed 
from the King, and therefore there was a Sun mons even to the Peers in 
Parliament, that ſat in proprio Jure; fo likcwiſ for the Lower Houſe of 
Commons, the Baſis of the ſame were made by Writs that iſſued out of this 
Court, and were returned into the ſame Office; and ſo in Judicature, there 
were particular Patents that ſhewed the Extent of the Commiſſion, and that 
their Power was derived from the Crown. 
2dly, That the Crown might have it's proper Fines, theſe were an- 
tiently paid to purchaſe Juſtice from the Crown; for Perions were not 
ſuffered to come into the King's Courts, and engage the Power of te King 
to do Right to private Perſons, without firſt receiving ſomething from the 
Subject towards the Charges bf the Court, and the Expence of the Judica- 
ture; in as much as in antient Times the King uſed to ſummon ſeveral 
of the Barons to attend the Hearing of ſuch Caules ; but afterwards by 
* Page 586 * Magna Charta, by reaſon of the Exorbitancy of Officers, and that the 
Crown might not be cheated, theſe were reduced to Fines certain. 
3dly, The Writs were taken out of the Court of Chancery, returnable 
in the other Courts, that one Court might be a Check upon the other. 
Athly, To keep an Uniformity in the Law; for whether theſe Writs 
went out to the Sheriff in the Nature of a Juſticies, or whether they were 
returnable before the Juſtices in Eyre, or Juſtices of the Common Bench, or 
of Aſſiſe, they were ſtill made in one Form, according to the Nature of the 
Complaint, which was both a Direction to the Judge, and Limitation of 
his Authority, 5 | 
The Court of Chancery being thus erected to iſſue Proceſs, the Chan- 
cellor, or Lord Keeper, that had the Government of that Court, had the 
Great Seal, by Authority of which all Proceſs was to iſſue; and from hence 
Maſters 
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Court of Chancery, 
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Maſters were appointed in that Court, that made out the Forms of the 
Writs, and entred them in a Book kept for that Purpoſe, thence called the 
Regiſter; and ſuch Writs were Precedents for the future, in like Caſes; and 
Exceptions were taken to Writs in the Courts to which they were directed, 
for not agreeing with the Regiſter, and divers other Informalities. 

After the Maſters in Chancery had ſettled proper Writs and Commiſſions, 
and thoſe Things began to be of Courſe, they had proper Under-Officers, 
who made out their Writs of Courſe, and they only attended on the making 

out new Writs in extraordinary Caſes, the ordinary Writs being made out 
by the proper Officers : Hence it came to paſs that the Officer, called the 
Clerk of the Cibwn, made out Commiſſions after the Forms of them were 
ſettled, as Commiſſions for Juſtices Errant, and of Aſſiſes, General Gaol- 
Delivery, Oyer and Terminer, and of the Peace, Writ of Aſſbciation, Dedi- 
mus Poteſtatem for taking of Oaths, and all General and Special Pardons 
alſo Writs of Execution upon a Statute-Staple, which were annexed to this 
Office in the Time of Queen Mary, for their continual and chargeable At- 
tendance; other Writs that were ſettled were made out by the Cur/itors, 
who were formerly Clerks to the Maſters, but afterwards ſettled in a diſtinct 
Office, to make out the Brevia de curſu. | 
At the firſt Diviſion of the Courts, the Chancery was tender in making 
out Writs in Caſes where there had been formerly no Precedents in the Ch 5 
antient Caria Regis, which now are called Afiones Nominate, becauſe they — s 
thought the antient Footſteps which were in the former Courts of Juſtice, Feud. Law 
were the Bounds of their Juriſdiction, and indeed of the Law; therefore, z04. 8vo 
wherever there wes a new Caſe that ſeemed to require Remedy, the original Edition. 
Juriſdiction referred them to Petition the next Parliament; but becauſe this 
multiplied Petitions to Parliament, therefore there was a particular Law 
made, whereby it gave the Court Power in a new Caſe to invent a Writ, 
and this was by the Statute of (a) Weſtm. 2. cap. 24. Et quotieſcunque de (a) 8 
cetero evenerit in Cancellat quod in uno caſu reperitur Breve, & in conſimili . — 
caſu cadente ſub eodem Jure & ſimili indigente remedio, non reperitur, con- 2 Inſt. 405, 
cordent clerici de Cancellaria in brevi faciendo, vel atterminent querentes in c.) was 
Proximum Parliamentum, & ſcribantur caſus in quibus concordare non poſſunt, = mow — 
& referant eos ad Proximum Parliamentum, & de conſenſu Furiſperitorum fiat „ 4 a 
Breve, ne contingat de cætero quod curia Domini Regis deficiat conguerentibus aaa, relating 
in Juſtitia perquirenda. to re — 
N upon this Sta- 
tute were founded Actions upon the Caſe upon ſeveral Treſpaſſes, in which Caſes there I not found 
any Writs in the Regiffer. 2 Inſt. 407. 
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(B) Of the oꝛdinary and limited Court, pꝛo- « p,,. 58, 
ceeding accozding to Law, commonly called 
the Petty⸗Bag. 


O underſtand the Nature of this Court, we muſt obſerve, That in 
antient Times the Chancellor was likewiſe Chaplain to the King, and 
it was his Buſineſs, in the Time of the Juſticiar, to write the Diplomata, 
that is, all Charters and Commiſſions from the King; therefore, when the 
Power of the Juſticar was broke, he obtained the Oficina Brevium & Charta- 
rum regiarum ; from whence all the extraordinary Juriſdictions touching 
Vor. I. 20 granting 
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.Court of Chancery. 


n 


(a) ide 2 Co. granting of Charters, as likewiſe all Inqueſts of Office to intitle the Crown, 
16. were returned into this Office; and the Exchequer, in which theſe Things werte 
* 70% antiently tranſacted, became only an ordinary Court of Revenue, to (a) fer 
e. Leaſes to the King's Farmers, and to get in the King's Debts; and there- 
fore the Office in the Exchequer was only an Office of Inſtruction, of what 
Lands were in the King in particular Counties; but, to veſt Lands in the 
Crown de novo, it was neceſſary to have an Office under the Great Seal, and 
ſo to grant Lands from the Crown, unleſs it were merely Farms that were 
granted for Years. DYED | 
TY" From hence, at this Day, this Court has a Juriſdiction to hold Plea upon 
Ann & facias, to repeal the King's Letters Patent upon Peitions, Monftrans 
de droit. Traverſes of Offices, Scire facias upon Recognizances, Executions 
upon Statutes, Fc. which being regiſtered in this Court, the Proceſs there- 
upon iſſued out of the ſame, and were returnable there, and entred in the 
Office called the (4) Petty-Bag ; whereas the Writs, which were the Founda- 
(5) The Pro- tion of the Buſineſs of the other Courts, were put together in the Hamper, 
* which gave the Diſtinction to thoſe Names, and begat diſtin& Officers in 
were hereto- the Court. 
fore in Latin, 
but were not inrolled in Rolls, but remiined only in Filaciis, 4 Inſt. 80. 


If in this Court the Parties deſcend to iſſue, the Chancellor cannot 
Ing. 80. fy it, but is to deliver the Record, with his proper Hand, into the 
(c) That the King's Bench, where (c) Judgment is to be given, and the Reaſon 
Judgment is hereof ſeems to be, that the Chancery being Oficina Brevium, if it could 
to be given in hoth make Writs returnable here, and alſo try Iſſues, it would incroach 
— 3 too much on other Juriſdictions; beſides, there was no Jury Proceſs in 


Purpole both the antient Aula Regis, but upon (d) a Demurrer the Chancellor ſhail give 
Courts are but Judgment. | 
one. Yige 


All. 16, 17. Cro, Jac. 12. 2 Rol. Abr. 349,——So if there be a Demurrer for Part, and Iſſue for Part, 
the whole Record may be tranſmitted into B. R. and the Judgment given there. 2 Sand. 23. Lev, 283. 
Mod. 29. (4) So if the Iſſue is to be tried otherwiſe than by a Jury, as by the Biſhop's Certificate, &c, 
Judgment ſhall be given in Chancery. Jones 80. Latch 3. g 


Abr. Eq 129. An Inquiſition was taken, and a Forfeiture of the Office of Warden 
— 8. * of the Fleet found, and the Defendant pleaded to Iſſue, and after Iſſue 
. of the Joined, ſeveral other Perſons came in by Way of Monſtrans de droit, and 
Fleet. pleaded, and a Demurrer to them, and the Record was carried into 
B. R. by the Clerk of the Petry-Bag, without any Order of the Court, 
in order to have the Iſſue tried; and it was 1eſolved, 1ſt, That though 
the Clerk had committed a Fault to the Court of Chancery, in carrying 
the Record without any Order, yet that it was well removed ; for that 
which is done by the proper Officer, is done by my Lord Chancellor, 
and may be ſaid to be done propria manu.  2dly, That though there 
* Page 588 were an Iſſue and Demurrer both, yet the removing the whole Record 


n Co. the was proper and well enough, on the (e) Authorities cited in the Margin, 
rince's Cale, N . - b 

2 Sand. 6, 23 by which it appears, that Judgment is moſt properly to be given in B. K. 
157. both on the Iſſue and the Demurrer; otherwiſe there might be two diſtinct 


2 Keb. 621, Judgments, and conſequently diſtinct Executions taken out. 5 
Lev. 283. 


Sid. 430. Mod. 29. S. C. 


I it. 8 : Sa » . 3 . 
„ 1 W Allo all (f) Perſonal Actions, by or againſt any Officer or Minifer, in 


9 reſpect of their Service or Attendance, may be determined in this Court; 


"a bur in theſe no Jury Proceſs can iſſue, but the Record is to be removed 


2 1.6. 32. ut ſupra, 


0) Of 


— 


Court of Chancery. 


(C) Df the extraoꝛdinary Court, pꝛoceeding 
acco2ding to Equity: And herein, 


1. Of its original Juriſdiction; and how at firſt it has been impugned 
| by the Common Law Courts, 


_- 


HIS Court was (c) newly erected after the Diviſion of the Counts, (e) That, like 


and from a very ſmall and inconſiderable Beginning, hath (though (4) = —— 
impugned even towards its firſt original Creation) grown up to that De- Weftminſte it 
gree, as to ſwallow up moſt of the other Buſineſs of the Common Law . 5 


was Time out 

| of Mind. 
9 E. 4.53. b. 12 Co. 113 Dr & Stud. c. 7. — By Lamb. Archaion, 62. When the King's Courts 
ceaſed to be ambulatory, and became ſettled in a certain Place, then the King committed to his Chancellor, 
together with his Great Seal, his only legal, abſolute and extraordinary Pre- eminence of J uriſdiction, tc. 
And in Lev, 242. it is ſaid to be eſtabliſhed by an AR of Parliament. 36 E. FE But 2. (4) For which 


vide the Petitions of the Common: againſt this new invented Juriſdiction. No 60. H. 4. Ne 
78. 3 Hl. 5. Ne 46. Rol. Abr. 327. 7 . rn 


* 


'+ It is not ſo now ; for, fince Lord Mansfield hath preſided in the Court of King's Bench, the Action at 
Law,for Money had and received, baving been much encouraged,'tis found nearly equivalent to a Bill in 
Equity, for an Account, c. And cettainly, to a Subject of a free State, like ours, it muſt be more 
agreeable, more conſonant to the Spirit of our Conſtitution, and conſequently much more advantageous, 
to have Queſtions of Property determined by a Jury, than by any one Man, let his Integrity and his 


Abilities be ever ſo great. This Mode of proceeding at Law, has much diminiſhed the Buſineſs of the 
Court of Chancery, b 


- 


That there were ſome Footſteps in the antient Curia Regis, which was Reg. 25. 
the Foundation of this Juriſdiftion, appears from the Engliſh Juriſdiftion 
exerciſed in the Court of Exchequer, where, on Informations on the King's 
Behalf, Articles are adminiſtred, to which the Party is to anſwer upon Oath ; 
as likewiſe by Impeachments in the Houſe of Lords, where Articles are ex- 
hibited in Engliſh for the Party to anſwer to. | | 

But notwithſtanding this, the Eſtabliſhment of this Juriſdiction ſeems to 


be owing to the Statute of Meſtm. 2. cap. 24. above-mentioned, by which a | „ 


Power was given, in new and extraordinary Caſes, to invent a new Writ: 
Hence it was, that 7h Walibam, then Biſhop of Salisbury, and Chancel- 
lor, as the Commons mention in their Petition, out of his Subtilty, found 

out and began a Novelty againſt the Form of the Common Law, and that 
Vas the Invention of the Writ of (e) Subpæna; which Writ ſummoned the (,) The Sab- 
Party to appear under a Pain, to anſwer to ſuch Things as ſhould be ob- Qu. gon 
jected againſt him, and a Petition was lodged in Chancery, containing the fen up by che 


: . : ken up by the 
Articles to which he was obliged to anſwer; and upon ſuch Articles this 13 i | . 
new invented Writ iſſued. 3 ne 

order tooblige 


a Man to 2nſwer upon Oath as to the Truth of the Plaintiff's Allegations, becauſe it came neareſt the 
Common Law Proceſs, called allo a Subpena, which ifſues to bring in Witneſſes to atteſt the Truth. 


By this Conſtruction not only a new Writ was framed, but. a new 
Juriſdiction erefted, and this was towards the Time of K. 2. occaſioned 
chiefly by the Statute of Mortmain; for when that Statute had reſtrained 
che growing Riches of the Clergy, they found out this Invention to avoid it, Page 589 
by giving away Lands to Truſtees for pious Uſes, and the Feoffees of ſuch 
Truſt did the Duties of ſuch Tenure in Behalf of the Truſt ; but if they 

perverted the Truſt, the ordinary Juriſdiction not reaching a Thing that 
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Court of Chancery. 
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was againſt the Statute of Mortmain, the Chancellor exerted this extraor- 
dinary Juriſdiftion, and examined them as to the ſeveral Facts alledged 
againſt chem. 

After the Eſtabliſhment of this Court, it was thought reaſonable to give 
Damages to ſuch Perſons as were drawn into it by falſe Suggeſtions, and 
therefore by the 7 R. 2. cap. 6. reciting, ** For as much as People be com- 

For the Con- pelled to come before the King's Council, or in the Chancery, by Writs 
ſtruction of grounded upon untrue Suggeſtions, it is enacdted, That the Chancellor 
this Statue, 4 for the Time being, preſently after that ſuch Suggeſtions be duly found 
vide Inſt. 83. 4 and proved untrue, tall have Power to ordain and award Damages ac- 
„ cording to his Diſcretion, to him which is ſo troubled unduly. 
Cro.Eliz.6gz. The Juriſdiction of this Court was not only impugned towards its original 
Brograve and Creation, but even in the Reign of Queen Efizabeth it was ſtrongly holden 
Watts. by the Judges of the Common Law Courts, that the Chancellor could not 
Gon by his Decree ſequeſter the Party's Lands, that is, could only agere in 
90. Pet” Perſonam, but not in rem; and agreeably hereto it was reſolved 16 Eliz. 
it. Rep. 166. in the Caſe of “ Colefton and Gardner, That if a Man killed a Sequeſtrator 
27 H. 8. 15. in the Execution of ſuch Proceſs, it was no Murder. | 
8 But theſe were ſuch bloody and deſperate Reſolutions, and ſo much a- 
"999 gainſt common Juſtice and Honeſty, which requires, that the Degrees of 
this Court, which preſerved Men from Deceit, ſhould not be rendred illu- 
ſory, that they could not long ſtand ; but this Proceſs got the better of 
thoſe Reſolutions, on theſe Grounds. iſt, That the extraordinary Juriſ- 
diction might puniſh Contempts by the Loſs of Eſtate, as well as Impri- 
ſonment of the Perſon, becauſe that Liberty being a greater Benefit than 
Propetty; if they had Power to commit the Perſon, they might take 
from him his Eſtate till he had anſwered his Contempt. 2dly, To ſay that 
a Court ſhould have Power to decree about Things, and yet ſhould have 
no Juriſdiction in rem, is a perfect Soleciſm in the Conſtitution of the 
Courr itſelf. | 
Alſo in the Reigns of Queen Elizabeth and King James the Firſt, there 
are (a) ſeveral ſtrong Opinions, That a Court of Equity could not examine 
(a) As where Or give any Redreſs in a Cauſe after Judgment at Law, and that Suits in 
a Perſon com- Equity, to relieve againſt a Judgment at Law, are within the Statutes, 
mitted to the hich make it a Præmunire to appeal to any Foreign Court, eſpecially if 
a _— the End thereof be to controvert the very Point determined at Law, or to 
Decree made ſeek Relief after Judgment in a Caſe wherein the Law may relieve, as a- 


ſabſ:quent, gainſt exceſſive Damages, Oc. 

and contrary 

to a judgment at Law, was, by Habeas Corpus out of the King's Bench, admitted to Bail, and afterwards 
diſcharged Cro. Jac. 341. And to this Purpoſe, wide 4 Inſt. 36, 91. 3 Inſt. 123. Dalſ. 81. 
Moor 836. pl. 1129, 916. pl. 1300. Leon. 241. 2 Leon. 115. 3 Leon. 11. 2 Brownl. 97. Godb. 
244. Rol. Rep. 71, 72, 252. 3 Bulſt. 118, 120. Lit. Rep. 37. Cro. Jac. 335, 344. March 
54. 83. | 


Hard. 125. But as theſe Opinions tended to render the Juſtice of this Court illuſory, 
_ 39 Whole peculiar Province it is to give Remedies in Caſes not remedial by the 
foam 241. Ordinary Juriſdiction, and to relax and mitigate the Rigour of the Common 
2 Ch. Ca. 9. Law; they ſeem now to be wholly exploded; and this ſeems highly reaſon- 
Abr. Eq. 130. able, when it is conſidered how uncertain and doubtful the Law in many 

Caſes is before it is determined; and conſequently that before ſuch Deter- 


mination it would be impoſſible to relax and mitigate the Rigour 
thereof. 93 


2. What 


I 


5 . What Jurildifion, i it, exerciſes at this Nay. 


why... 1 Page 590 


\ 


PS Sp {3 44 * 4. 1 


The antient (a) Rule for the Juriſdiction of the Extraordinary Court of 
Chancery, was confined to F rauds, Accidents and Truſts; and thou 


O 
this Day; by its hower ia g 1 Inſunctions, it curbs the Jede of Things, ſays 
other Cburts, and thevby has wallowed up the greateſt Part of the Bu- my Lord Cote, 
hneſs of the Common Law'; yet it is tilt” under: ſome ef theſe Nggions are to be ad- 
that is exerciſes a JuriſdiRtion'in relievikg againſt Forfeitures, Penahics, 94854 ing 


Court of K- 
where 4 can be made in preventing 'Mukiplicity of hits, . All 
2 ſpecifick Execution of Agteetments, #Niſting defoctive Con- 85 hs 35 


veyaitices; Get but in no Caſe wilb relieve - Fan Ae of Parliament, Frauds and 


directiy againſt (o) 4 Fundamental Rule or Maxim ef the Common Low, on: far 
nenn r ati" adequate . b He 
min; at Le.. 21 009. 17 ni gal 5 67 

3&0 ne 205 the ordinary 


re of Law. — Axcigewas, N whey Servant, An — 5 77 ia co + on a certain 
5 d they ha bed. i * oſt; Inſt, 
Ia fa 3 "EE © . cath Þ 5. rn I \ ti 8 35 Truſt and fe ence. 4 In 


) Tbree 


4 Nebst for r Years levy a 
Fins, - or ſuffer IM a Equity wilknor reficve 2 e Preced. ae 70 Alſo 
upon this Foundation, That a Court of Equity could not relieve het A Mattim- 6/th& Common Law 3 


it was formerly holden, That one Executor could not compel the 19 to Account. Rol. Rep. 263. 


That one Jointenant could not ſue his N e Rol. Abr. That if an Obligee loſt 
his Bond he was withbut Remedy. Rol. Abr. 375. — 80 n eſſor e ay upon his Leſſee, 
and ſuſpended his Rent, and it was held — be had no Remedy. rag 149 — 80 where the Party 


became remedileſs by his own AR, as by paying Money without an 1 Avquittanee. Rol. Abr. 374.—80 
where one on valuable Conſideration promiſed to make ; Leaſe, and it was held, That the Party could 


not ſue on this Promiſe in gg. becauſe ht have an Nau 'Caſe. Rol. Abr. 380. 
But theſe laſt Oęintods are no 2 wache a as TY ly —— 


ns 1 | a. 
— 4 


11 


"F There are mary ets "of 4 ovin, Prad. aud Pecelt, , * s Law will give Relief. 


There & one Species. of Aion 'w ies ie call Ay Aion apbir tht CA * a Deceipt. Vide 1 Com. Dig. 
174. Cc. 


All 33 of Truſt a are . 4 vichin . Juriſdiftion of. 8 Court 


of Chancery 3 but if a Truſtee does by Fraud d. Combination with the Abr. Eq. 131. 
Ceſtui que Truſt endeavour: to evade any Penal Kal under Pretence that a Yide Tit. Uſes 
Truſt is only cognizable in Equity, and that Equity ſhould not aſſiſt a (c) and Truſts. 
Penalty; or (@) Forfeirure, yer Chancery will aid remedial Laws, aod not 6! 2 


Penalty can- 
ſuffer 1 its own Notions to be made Uſe of to elude wy RT Law. not 3 
| 2 Ly - 4 a", Co oo # ® 


Equity.” 2 Chim. ©. 17 % That £1 Fotfei Rac bo Fraived, © as in Wade, u a Bid 


— ** 5% 2 Vert. 122. L N E & ES 
the Recovery <5 Tong,  Foga 127.0 q 49, 127, Oc. for the Authority of 
the Chancery of Great Britbin, fee Stra. 149. 6 Authority © 
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a TILLS 
+" Court of King 8 Bench. 
Madox, c. 19. OWARDS the latter. End of the Nerman Period; the |fals 
it ogg oh. Regis, which was before one great Court, where the Faſticiar 


preſided, was divided into four diſtin Courts, i. e. the Court 
of Chancery, King's Bench, Common Pleas, and Exchequer. 


4 Toft. 70. The Court of King's Bench retained the greateſt Similitude with the An- 


8 WI tient Curia, or Aula Regis, and was always ambulatory, and removed with 
0. Lit. 71. 


Docs i the King where-ever he went: Hence the Writs returnable into this Court 
C * 77 are Coram nobis Ubicunque fuerimus in Anglia; and all Records there are 
Courts 78, ſtiled Coram Rage, as it is ſtill ſuppoſed ro have always the King himſelf 
Rol. Abr. 94. in Perſon ſitting in it; from whence it obtained the Name of the Court of 
King's Bench, and hath always retained a Supreme original Juriſdiction in 
all criminal Matters; for in theſe the Proceſs both iſſued, and was re- 
turnable into this Court; but in Treſpaſs it might be made returnable'into 


cither the King's Bench or Common Pleas, becauſe the Plea was . 
as well as Civil. 


(4) Ok the Jurfldit{on of the Court of King's Bench. 355 
And berein, | 1 


1. Of its JurkfiRjow i in Criminal Matters. 59 I, 
2. Of its Juriſdiction in Civil Cauſes. 593, 


3. Of its Juriſdiction in reforming and keeping ** Juriſ- 
dictions within their proper Bounds. 594. 


(B) How far its Pꝛelence ſuſpends - Power of all on 
Courts. 594. 


(C) Of the Foꝛm of its 5 Ppoceevings... 505. 


* 


hd 
tl 


(A; Df the  Jureſbiilon of f the Court of King' 8 
| Bench: And herein, 


1. Of its Juriſdiction in Criminal Matters. 


9 — — 2»•*»%“„vh: 


3 ls Court is termed the Cuſtos morum of all the Realm, and by the 
did. 108. 


n Plenitude of its Power, where - ever it meets with an Offence contrary 

6. do the firſt Principles of Juſtice, and of dangerous Conſequence if not re- 
ſtrained, adapts a proper Puniſhment to it. 

4 Ink 71. It has a peculiar Juriſdiction, not only over all Capita] Offences, but 

* Co. = alſo over (a) all other Miſdemeanors of a public Nature, tending 

.f either to a Breach of the Peace, or to Oppreſſion or Faction, or any 


(a) Nor is it Manner of Miſgovernment; and it is not material whether ſuch Offences, 
neceſlary to 


ſhew a Precedent of the like Nature formerly puniſhes here, agreeing in all Circumſtances with the Pre- 


ſent. 2 Hawk. P. C. 7. 


being 


— * 


N a = * . — = 2 be —_ — » "ih e 2 „ * Hh 
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01 ng $8 Bent 
* 
* . < * * - — » - — * — * * * * 


being manifeftly againſt the Public Good, directly injure any particular Page 592 
Perſon or not. e Bins e e eee pal ble ö 
And for the better reſtraining ſuch Offences, it has a Diſcretionary Power 2 Hawk. P. C. 
cf inflicting exemplary Puniſhment on Offenders, either by Fine, Impriſon- 7: 
ment, or other infamous Puniſhment, as the Nature of the Crime, con- 
ſidered. in all its Circumſtances, ſhall require; and it may make uſe of any 
Priſon which ſhall ſeem moſt proper; and it is ſaid, That no other Court 
can remove or bail Perſons condemned ro Impriſonment by this Court. 

Alſo it hath ſo Sovereign a Juriſdiftion in all Criminal Matters, that an 2 Inſt. 549. 
Act of Parliament, appointing that all Crimes of a certain Denomination * 53 
ſhall be tried before certain Judges; doth not exclude the Juriſdiction of this Hawk F. C. 
Court, without expreſs negative Words ; and therefore it hath been re- 
ſolved, that 33 H. 8. cap. 12. Which enacts, That all Treaſons, Cc. within 
the wy ouſe, ſhall be determined before the Lord Steward of the 
King's Houſe, &c. doth not reſtrain this Court from proceeding againſt 
fuch Offences. 0339 © 15370 5 D 361 

But where a Statute creates a new Offence, which was not taken Notice Sid. 296. 
of by the Common Law, and erects a new Juriſdiction for the Puniſhment 2 Hawk. P. C. 
of it, and preſcribes a certain Method of. Proceeding, it ſeems queſtionable 7: 
how far this Court has an implied Juriſdiction in ſuch a Caſe. 

Alſo this Court, by the Plenitude of its Power, may as well proceed Dalſ. 25. 
on Indictments removed by Certiorari out of Inferior Courts, as on thoſe 44E-3. 31. b. 
originally commenced here, whether the Court below be determined, or gw. Juril- 
ſtill in e, and whether the Proceedings be grounded on the Common 31. 


Law, or on (a) a Statute making a new Law concerning an old Of- Uh 4s tha 
fence. | & | Statutes of 


| ay | Forcible En. 
tries. 9 Co. 118. wide Tit. Fercible Entry and Detainer,—— And the Statute of Pb. & Ma. againſt Per- 


ſons taking away Females under the Age of üxteen Vears, from their Guardians. Cro. Car, 465. 
2 Inſt, 549. 2 Lev. 179. 2 Mod. 128, 2 Jones 53. 3 Keb. 75, 94, 106, 23. 


But the Court of King's Bench will not give judgment on a Conviction o 
in the Inferior Court, where the Proceedings are removed by Certiorari, * — 0 _— 
but will allow the Party to waive the Iſſue below, and to plead de novo, : 


off . Caſe of one 
and to go to a Trial upon an Iſſue joined in B. R. Baker, who 


| 5 was convicted 
at King fon upon Hull, for ſpeaking ſeditious Words. 


There are many Caſes where a Certiorari is not to be granted, and others, where grantable, te 
be grantable under Terms, &c. See Table to Stat. Tit. Certiorari. . 


Nor can a Record, removed into the King's Bench from an Inferior Court, 2Hawk. P. C. 
regularly be remanded after the Term in which it came in; yet if the Court . ſeveral 
perceives any Practice in EY to remove ſuch Record, or that it — 
is intended for Delay, they may in Diſcretion refuſe to receive it, and re- ; 
mand it back before it is filed. . 

Alſo by the Conſtruction of the Statutes, which gave a Trial by N . tag, 74. 
prius, the King's Bench may grant ſuch a Trial in Caſes of Treaſon or Fe- Raym. 364. 
lony, as well as in common Caſes, becauſe for ſuch Trial, not the Record, 
but only a Tranſcript is ſent down. | — 2 
And by the 6 H. 8. cap. 6. it is enacted, That the King's Bench have | 
full Authority, by Diſcretion, to remand as well the Bodies of all (5) (3) Extends 
„ Felons removed thither, as their Indi&tments, into the Counties where not to High 
<« the Felonies were done; and to command all Juſtices of Gaol-Delivery, enten 
« juſtices of the Peace, and all other Juſtices, to proceed thereon after 397: 
the Courſe of the Common Law, as the ſaid Juſtices might have done, 

« if the ſaid Indictments and Priſoners had not been brought into the ſaid 
« King's Bench.” e 1 Jaatta bt 303 To quot 


The | 


N 


r 


KcClueurt of King's Bench. 


(a) 4Inſt. 73. The Judges af this Court, are the (a), Sovereign Juſtices of Quer and 
IP E b. 7. Moc. Gaol-Delivery, $9 BN . EW Ny as alſo the 
1 — , (þ) Savereign Coronets; and therefore, where the Sheriff and Coraners 
g e ear receive Appeals by Bl, 6 Jrjri that may yall ik Cane 083.(4, 
Vaugh. 157. admit Perſons to Bail in all | Caſes according to their tion. Rats 


* 


1 2s. As to the, if it's for Treaſon Murder or a Capital Felony plain! xpreſſed in the Warrant, 
and there is not any Citcomſtance, in favour of the Priſoner? 1 f ld e ; 5 * 


2. Of its Juriſdiction in Civil Cauſes. 


17E. 3. 50. At the firſt Diviſion of the Courts, the original Intention appeats plainly: 

— Abr. to have been to conſine the Jutiſdiction of the Court of King's Bench 40 
533% 537 Matters merely Criminal; and accordingly ſeon. afterwards it was thus 
(%) For the enacted by (d) Magna Charta, cap. 11. (e That Common Pleas ſhall not fel. 
Expolition of PW (F) our Court, but be beld in a certain Place: Hence it is, that at this 


this Statute, Day this Court cannot determine a mere Real Action. 
and what ſhall ' ** uh, 


e ſaid a Common Plea, wide 2 Int, 21, 22. Rol. Abr. vo $37- 6 | Byt theſe general. Word 
bind not the King, for he may bring oh Action there for a Common 4 4 2 Rol. Rep. 


Inft. 23. 
290, (Ff) This extends both to the King's Bench and Court of Exchequer. ry Inſt. 23, 550. Bet 
vide 4 Inſt, 113. 91101. | | . Fad | 


„ notwithſtanding Common Pleas. caunpt. be immediately holdep in 
5 el, Banco Regis, yet where,there is a Nefect in the Court, where by Law they 


— 
7 


2 Sand. 256. may he bolden originally, they may, be holden in B. R. As if a Record 


Show. P. C. come out of the Common, Pleas, by Writ of Error, there they may hold 


57. Plea to the End; ſo where the Plea in a Writ of Right is removed out of 
the County by a Pone in B. R. ſo on a Writ of Meſne, Replevin, &c. 
2 Inſt. 23. So any Action vi & armis, where the King is to have a Fine, as Eject- 
| ment, "Treſpaſs, Forcible Entry, &c. being of a mixed Nature, may be 
5 commenced in B. K. e ee 5 
2 Inſt, 23. 


- Alſo any Officer or Miniſter of the Court, intitled to the Privilege 

4 Kel z. thereof, may be there ſued by Bill in Debt, Covenant, or other Perſonal 
| Action; for the Act takes not away the Privilege of the Court. 

ky And this begat the Notion, That if a Man was taken 7 as a Treſpaſſer 

Ero. Car. 330. in the King's Bench, and there in Cuſtody, they might declare againſt him, 

in Debt, Covenant or Account; for this likewiſe was a Caſe of Privilege 

ſince the Common Pleas could not procure the Priſoners of the King's 

Bench to appear in their Court; and therefore it was an Exception out of 

the Statute of Magna Charta. f | "WIE 


3 It was a (g) By the Statute of Glouceſter, cap. 8. None ſhall have Writs of Tref- 


Mein of the Paſs befote Juſtices, unſeſs he ſwear by his Faith that the Goods taken away 
CommonLaw were worth forty Shillings. | | Bis 
guod placita de | g a | | 1 
Car allis, Debitis, &c. que fummam 408 attingunt, vel dam txcedunt, fecundum Legem & conſurtadinem 
Anglie fine Brevi Regis placitari non Debeat. 2 Inſt. 312. 6E. i. For Expoſition whereof, wide 2 Iuſt. 
210, &c, put but for, Example; for ſo it is in Debt, Netinue, Covenant, Cc. 2 Inſt, 391. Secus in 
Treſpaſs wi & arnmis, where the King is to havea Fine, for a Fine cannot be aſſeſſed but by a Court of 
Record. 2 Inft. 391. F. N. B. 47. 3 Mod 276.80 in Treſpaſs for taking Charters concerning a 
Freehold; for it is a Maxim in Law, that ſuch Pleas ſhall not be in any Court but of Record. 2 Inf. 
391. F. N. B 47. Raym. 293. This Courſe of making an Affidavit, by Experience, was ſo dan- 
gerous and troubleſome, that it was forborn; and the Defendant left to take ſuch Exceptions as the Com- 
mon Law gave him. 2 Inſt, 391. If upon a Nonſuit in an inferior Court 165. is given for Coſts, | 
23 H. 8. c. bY Debt lies for it in B. R. becauſe given by 'a fabſequsnt Statute. Cro. Eliz. 96. 
Leon. 316. For as the Inferior Courts, which are not of Record, regularly cannot hold Plea of Debt, 
tc. or Damage, unleſs under 40s. 80 the Superior, Which are of Record, cannot | unleſs above 405. 
2 Inſt. 391. [But if the Damages are laid in the Declaration, to 40 f. at leaſt, the Superior Courts, 
hold the Plea, and will not flay the Suit on Motion. And it is he Privil ze of the Subje& to ſue in 


* 


any of the King's Courts (according to the Nature of the Action) as he pleaſes. The Court of King's 
Bench now holde Plea in all Actions, (Rea! and Qꝛzare Impedit excepted) ſuppoſing the Defendant 
to be in the Cuſtody of the Marſhal, if the Proceedings are by Bill. —If by Original, there is not any 
Occaſion for that Fiction.] ; 


4 3. Of 


* ;. Of its Jurildiftion, in cefortting and keeping inferior Jurifdiftions * Page 544 
; within their proper Bounds. 
ein e no es non don zH i Aha 1 ; . 
The Court of King's Bench, as it is the Higheſt Court of Common La, r 
hath not only Power to reverſe errontous Judgments for fuch Errors as aps þ 18 
the Detect of the Underſtanding, but alſo to puniſh all inferior Magi- Vaugb. 159. 
ſtrates, and all Officers of Juſtice, for wilful and corrupt Abuſes of their: Salk. 201. 
Authority againſt the obvious Principles of natutal Juſtice; the Iaſtances pl. 3. 
of which are ſo numerous, and ſo (a) various in their Kinds, that it feems (%) Where 
needleſs to attempt to inſert chem. due Court 
called the Sheriff of -Mideleſex,. and appoin t Watches ſhould. be, ſtriQly kept in the Suburbs, and 
about the New Building, r i . 4 this Court, Sa 778. 2 | 


Judgment was given in an Action in the Sheriff *s Court of London, and Puxren v. 
after it was removed to the Mayor's Court by a Levata Querela, within A 
which Court there are four Attornies, and by excluſive Cuſtom no other can 5 
be Attorney there; and one of the Attornies there was aſſigned to the 8. G. 

Plaintiff by the Recorder ; but becauſe the preſent Mayor was concerned in 

the Cauſe, the ſaid Attorney, and all others refuſed to act for him: Andiby 
Maynard, No Perſon can withdraw himſelf out of the Juriſdigion of this 

Court, which hath ſuperintendant Power, If an Officer refuſes to do his 

Duty; and he mentioned a Caſe cited by Ney, where the Biſhop of Exon 

refuſed to allow Criſm, or Baptiſmal Oil to the Pariſhioners of D. and a 
Mandamus was directed to him out of this Court: So in all Caſes, as where \ 
the Ordinary refuſes to grant Pcobate of Wills, c. Wild was of the fame N 
Opinion, That if any Court refuſes to do Juſtice, this Court may command 

it; and in this Caſe it will be .in the Power of the Atrornies- to delay 

Juſtice z and therefore the Court ſent for the Recorder and informed him 

of the Matter, and declared, that this was good Cauſe to forejudge the 

Attorney, and that it was a dangerous Matter to deny Juſtice in tuch a 

Manner; and mentioned the Abbot of Crowland's Calc, 20 E. 4. where the 

Liberties were ſeized becauſe he had not Officers, 


th. * — — „ — lt... th _ m—_ 'Y —_—_— 
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(B) How far its Pꝛeſence ſuſpends the Power 
of all other Courts, 


E HIS Court being the Supreme Court of Oyer and Terminer, Gaol- H. P. C. 156. 
Delivery and Eyre, its Preſence ſuſpends the Power and avoids the 9 Co. 118. 
Proceedings of all other Courts of the fame Nature in the County wherein 41 _ pl. 1. 
it fits, during its Sitting there, (5) eſpecially if the Juſtices of fuch Courts b Hawk, 
have Notice of its ſitting. | P.C. 8. 

| (5) Or without Notice · Per 4 Iuſt. 3. 


But if an Indictment in a foreign. County be removed before Commiſ. 4 tad. 23. 
ſioners of Oyer and Terminer into the County where the King's Bench ſits, 
they may proceed; for that the King's Bench not having the Indictment 
before them cannot proceed for this Offence. | 

But if an Indictment is found in the Vacation- time in the ſame County 
in which the King's Bench fits, and in Term-time the King's Bench is ad- 4 lad. 73. 
Journed, there may be (c) a ſpecial Commiſſion to hear and determine it. (c) That ic is 


$2: beſt if fuch 
Copies bear Tee in Temm-time. 3 Tok 27. & wide Keilw. 1g2, Dyer ab6, pl. 45. 2 Hawk, 


„Kiog's Bench 


3 Keb. 437. * 
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Court of King's Bench. 


* Page 595 (C) Of the F 02M of its P2oceedings. | 


Vide Head of H E Civil Side in theKing's Bench commences on a Suppoſition of a 
Proceſs. 1 Treſpaſs committed by the Defendant in the County where it reſides, 
and that he is taken up by Proceſs of that Court, as the Sovereign Eyre, 
and committed to the Marſhal, in which Caſe he may be declared againſt 
in any Civil Action whatſoever. 2 214 
The firſt Proceſs therefore is a Bill either Real or Feigned, and ſo called, 
becauſe its Foundation was the Bill of Complaint in Court touching the 
Treſpaſs z on this is founded the Latitat, which ſuppoſes that the Defendant 
had eſcaped, and therefore iſſues in the King's Name, to apprehend the 
Party wherever he may be found; for the King has an univerſal Juriſdiction 
over all his Subjects, and conſequently may call any of them that fled from 
the Juſtice of his own Court. 
Rr" All Proceſs or Writs of Appeal, and all Proceſs on Indictments removed 
p. C. 8, 9. hither by Certiorari from a (a) foreign County, ought to be returnable 
(a) But all Coram nobis ubicunque fuerimus. 5 ; 


Proceſs npon 


Bills of Appeal againſt one in Cu/odia Mar:/challi, ought to be returnable Coram mbis apud Weftmonaſte- 
rium, 2 Hawk. P. C. 8, 9. Of Inditments commenced in the King's Beach. 2 Hawk. P. C. 9. E. 


* And ſo are Proceedings in Civil Suits, in this Court, by Original. 
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Co. 118. Alſo it hath been reſolved, That where the Court proceeds on an Offence 
2 "ND committed in the ſame County wherein it fits, the Proceſs may be made re- 
Sid. 72. turnable immediately; but that where it Hope on an Offence removed by 
2 Rol. Abr. Certiorari from another, there muſt be fifteen Days between the Teſte and 


626. Return of every Proceſs. 
2 Inſt. 550, 
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Court ok Common Pleas. 


Maddox, c. 9. O WAR DS the Norman Period, the Power of the Jufticiar was 
broken, and the Aula Regis, which was one great Court, divided 
into four diſtinẽt Courts, as we have them at this Day in Weſt- 

= miſter-Hall; the Common Pleas was eſtabliſhed for the Deter- 
55 mination of (5) Pleas merely Civil, and was at firſt ambulatory, and re- 

605 N moved with the King wherever he went; but by (c) Magna Cbarta, cap. 

tween Subject 11+ Communia placita non ſequantur (d) Curiam naſtram ſed teneantur in aliguo 

and Subject cerio Loco. | 

were to be | | 

there determined, therefore the Stile of this Court was Placita coram, Ec. or Common Pleas ; the Word 

Pleas, antiently ſignifying the Convention of the States in Campis, wiz. Germanice in Plats; and becauſe 

in thoſe Conventions of the States all Cauſes were heard, debated and determined, therefore by Corrup- 

tion they got the Name of Pleas from the Court where they were decided : Hence the Court that was 
particularly erected to hear and determine ſuch and ſuch Cauſes, was called the Court of Pleas, Duff. 

395. (e) That this Court was not created by or ſoon after the making of Magna Charta, vide Co. 

Lit. 71. b. 2 Inſt. 22. And for my Lord Code's Opinion of the Antiquity of it, vide the Prefaces to the 


8 and 9 Rep. and 8 Co. 145. (4) Before this Act, Common Pleas might have been held in B. R. and 
all original Writs were returnable there. 2 Inſt. 21, 5 | 25 


f | The 


Court of Common Pleas. 


mm 


2 -— ad 


The Juriſdiction of this Court is founded on (a) original Writs iſſuing ® Page 596 
out of the Chancery, which are the King's Mandates for them to proceed 4 Inſt. 99. 
on, to determine ſuch and ſuch Cauſes z theſe Writs iſſue out of Chancery, (a) Bracton, 
becauſe, when the King's Court was but one, the Chancellor had the Seal; RES 105. 
and therefore, when they were divided, he ſealed all original Writs. By this 6 E . 
Method the Seal was a Check on thę other Courts, to know what Cauſe was ante Tu- 
there, and likewiſe,” that the (5) Fines for baving Juſtice in the King's Hinteren 
Court ſhould be anſwered incontinently before there were any Proceedings. aps nay mol 


| ſame Purpoſe 
is Fleta, lib; 2. c. 34. f. 85. Britton 2. b. ſays, On the Eſtabliſhment of this Court, that they ſhall 


plead ſucb Common Pleas as we ſhalt command them by our Writ, ſo that the Proceedings on our Writs 


may be recorded. () In Maddox 293 to 314. there are Variety of Inſtances of Fines d 
having Juſtice in the King's Courts, Anc. Dial. of Excheq. 56. | ede Tor 


But this is to be underſtood when the Cauſe is between common Per- 4 Int. 99, 
ſons; for when an Attorney, or any Perſon belonging to the Court, is Plain- 
tiff, he ſues by Writ of Privilege, and is ſued by Bill, which is in Nature 
of a Petition; both which originally commence in the Common Pleas, and 
have no Foundation in the Chancery. : | 

This Court, my Lord Coke ſays, is the Lock and Key of the Common 4 Inſt. 99. 
Law in Common Pleas ; for herein are Real Actions, whereupon Fines and 
Recoveries do paſs; as alſo all other Real Actions by original Writs ; alſo 
Common Pleas Mixt or Perſonal, in divers * of which the King's Bench has a 
(c) concurrent Juriſdiction with this Court. | | 


(c) But the 

1 ; a ; Joriſdiction of 
each Court is ſo well eſtabliſhed, that at this Day the Court of — Bench cannot be authorized to de- 

le 


termine a mere Real Action; ſo neither can the Court of Common Pleas, to inquire of Felony or Trea- 
fon, 2 Hawk. P. C. 2. Yide Tit. Court of King's Bench. 


* See Note ante, at the End of f. 593. 


This Court, without any Writ, may upon a Suggeſtion grant Prohibi- 4 laſt. 99. 
tions, to keep as well Temporal as Eccleſiaſtical Courts within their (d) Said to be ad- 
Bounds and Juriſdiction, without any Original or Plea depending; for the —— = = 
Common Law, which in theſe Caſes is a Prohibition of itſelf, ſtands inſtead ts 
of an Original. | Mich. y ac. t. 


2 | And that there 
were ſeveral Precedents to this Purpoſe. C4, All Prohibitions for incroaching Juriſdiction iſſue as well 
out of the Common Pleas as King's Bench. Vaugh. 157. per Vaughan Ch. Juſt. 


This Court, in Term-Time, may award a Habeas Corpus by the Com- Vaugh. 154, 
mon Law, + for any Perſon committed for any Cauſe under Treaſon or Cc. & vide 
Felony, and thereupon diſcharge him, if it ſhall clearly appear by the $ Jones Ie 
Return, that the Commitment was againſt Law, as being made by one 
who had no Juriſdiction of the Cauſe, or for a Matter for which, by Law, 
no Man ought to be puniſhed. | 


1 So it may by the Habeas Corpus Ad, 31 Car. 2. c. 2. So by the ſame Stat. any Judge of this Courts 
may in the Vacation award an Habeas Corpus. x 


This Court, upon an Adjournment, upon a Foreign Voucher may hold 4 Inſt. 100. 
Plea likewiſe upon other Foreign Pleas, and upon general Baſtardy, Ne 
ungues accouple in Loiale Matrimony, &c. for none but the King's Courts, 
and no interior Court, ſhall write to the Biſhop ; ſo likewiſe upon Antient 
Demeſne pleaded. | 


5 ä | | Court 
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% *Court of Exchequer, 


(A) Of the Nature and Antiquity. of this Court. 597+ 
(B) Jn what Caſes it has a Jurſsdition. 598. 
(C) Df the Banner of its Pꝛoceedings. 600. 
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(A) Of the Nature and | Antiquity of this 
19 Court. „ ' 


4 Tnft. 103. HE, Court of (a) Exchequer is an () antient Court of Record, for all 
(a) The Com- Matters relating to the Revenue of the Crown. | e 


men Deriva- 


tion of the Word is from the old French Word Eſchequier, which fignifes a Cheſi- bůoard, or Chequer Nori; 
and becauſe a Cloth of that Kind was laid upon the Table upon which the Accountants told out the King's 
Money, and ſet forth their Accounts, in the ſame artificial Manner as is done in the Cofferer's Account at 
this Day, it was called the Court of Exchequer. Maddox 109. Spelm. Gloſſ. Tit, Scace*. Forte/e, on 
Monarchy, the Notes there, 117, 118. (3) It was formed from the Exchequer in Nermandy, which 
was a Court of Sovereign Juriſdition, and ſuperintended all Manner of Complaints, by and againſt the 
Sheriffs and Bailiffs who exerciſed an ordinary Juriſdiction, and whoſe Duty it was to gather the Duke's 
Rents in each Bailiwick, and to account for the ſame in this great Court; and as in the Court of Ver- 
mandy the great Officers of State ſat as Judges, ſo with us, before the D viſion of the Courts, the great 
Miniſters, as the Juſticiar, Conftable, Senefchal, Chancellor, and Treaſures, fat in this Court; bat the 
Treaſurer oſually preſided, as beſt acquainted with all Matters relating to the Revenue. Maddox 10g. 


Vide alſo for the Antiquity of this Court, and of its ſeveral Officers, and their Duty. 4 loft. 103. 
Sav. 49. 2 Iaſt. 104, 105, 551. \ | 


(e) The Court In the (c) Exchequer there are ſeven Courts, t. The Court of Pleas. 
of Firlt- 2. The Court of Accounts. 3. The Court of (d] Receipt. 4. The Court 
Fruits and of Exchequer () Chamber, being the (/) Aſſembly of all the Judges of 
Tenths, e- Fygland, for Matters of Law. 5. (g) The Court of Exchequer-Chamber, 


_ I for Errors in the Court of Exchequer. 6 (5) The Court of Exchequer- 
Aided by Chamber, for Errors in the King's Bench. 7. (i) The Court of Equity in 
Queen Mary, the Exchequer-Chamber. | | 
Parl. 1. ſeſſ. 2. | 


c. 10. and the Clergy diſcharged thereof by 2 & 3 Ph. & Ma. c. 4. But by the Firſt of Eliz. e. 4. 
the Firſt-Fruits and Tenths are re-united to the Crown, but no Court is revived, but the fame to be 
within the Rule, Survey and Government of the Exchequer, Cc. 4Inſt. 120. The Court of Aug- 
mentations was erected by 33 H. 8. c. 39. But Queen Mary, according to the Power given her by the 
Statute 1 Ma. c. 10. by Letters Patent dated 23 Januaty in the ſame Year, diſſolved the ſame Caurt; 
and the next Day, by other Letters Patent, united the ſame to the Exchequer, which was uttetly void, 
becauſe ſhe had diſſolved the ſame before. 4 Inſt, 118. Moor 280. But vide Plow. 377, 542. and the 
Banker's Caſe, where, by the Opinion of Lord Sommers, the Uniting of the Court of Augmentations to 
the Court of Exchequer was notabſurd, nor an impracticable Thing. ) This is the true Centre, into 
which all the King's Revenue and Profit ought to fall, 2 Inſt 197. (e) What Cauſes are to be adjourn 
ed thither, and the Method there, as to the arguing of them by the Judges. 2 Bulſt. 146. Lev. 7. 
(F) 4 Init. 68, 110, g) Erected by 31 Ed. 3. c. 12. (% Erefted by 27 Eliz, c. 8. () The 
Lord Treaſurer, Chancellor, and Barons of the Exchequer, are the Judges of this Court; ard their Juriſ- 


diction is as large, for Matters of Equity, as that of the Barons in the Court of Exchequer, for the Benefit 
of the King, by the Common Law. 4 Inſt, 118. 


4 | (B) Ju 


—— 


() In what Caſes it has a Juritdittiun. 


Y Are A (b) 4 — when be (ben 
| (6 in ver, unleſs it ially concern the King or his been dau 
C nn a. 

? dd, a is an, all 
of Parliament, or an Ordinance. made ing for the better Order of this C Plow. 209. 

Iaſt. 14 — 2 Inſt; _ it is al, ey Ft 24 in 1 — "3 tle — Þ 
Haus, which recites the Words of this Statute ; and in the — 4 of the. Writ Katuf de Rutland is 
quored.; ſo that without Queſtion this Statute was made by Authority of Parliament. And 4 Inſt; 113. 
it is ſaid, it is entered in the Parliament Rolls, & widb 8 Oo., 20,}vt 4 Inf. 114. it is leid, the 
| wy is — = ogg the Common Law and Cuſtom of the Realm. (5) This iz only in Afürmance off 


The King's (e) Farmer may ſue one that detains from him Part of the f. 
Poſſeſſions that he hath from the King, out of which the Farm is to be Ro Ab Ne. 
paid, by which he cannot pay his Farm to the King. | | le) So of his 

| Debtor. 2 Inſt. 551. 


+ And by this Fi ion, the Court of Pleas hath a Concurrent uriſdjQtion with the Common Pleas and 


The Debtor (4) of the King's Debtor may ſue here by Quo minus. Ilaſt. 112. 


That th 
Leſſee of the King's Leſſee is not intigled to the — of the Court of Exchequer. Owen 38. at the 
{ But ſee the preceding Note, and the ſame Fiction is uſed on the Equity Side.) N 


An Information for the Queen and Party, upon the Statute of Liveries, g * 
8 E. 4. cap. 2. was brought in the Exchequer, though by the expreſs Words Agard and, 

of the Statute it ought to be in the * Bench, or Common Pleas, before A | 
Juſtices of the Peace, &c. but the Exchequer is not mentioned; and it was 2 
adjudged it lay in this Court, becauſe the Queen was Party, and there were _ * 
no Negative Words; without which (e) this being a Superior Court ſhall 1 
have Juriſdiction. | | | Wy 564. 

1 TL. U 
a Writ of Error in Cam. Scacc. reverſed as to the Informer; for the Fenalty was given to him oats ole 
ed accordingly 


informed in the Courts ſpecially named. 2 And, 127. S8. C. reyer (e) Plow. 
Com. 208. | 


If the King's Farmer ſues in the Exchequer againſt a Perſon for detain- 38 Af. 20. 
ing of Tithes, Parcel of the Poſſeſſions to him leaſed in Farm by the King, As Abr. 
though the Right of Tithes comes in Debate between them, yet the Court 53% 
ſhall not be ouſted of Juriſdictio n. | 1 
If J. S. be Parſon impropriate of D. and B. Vicar there, and the King Lane 100. 
Patron of the Vicarage, and there is a Debate between the Parſon and Vicar Rol. Abr. 
for Tithes, the Suit for theſe. Tithes ought to be in the Exchequer. 338. 8. C. 
If (f) a Copy holder of the King's Manor be ſued in the Eccleſiaſtical 7 39 
Courts for Tithes, upon a Suggeſtion i Scaccario, that he preſcribed to . 407. 
pay a certain Modus decimands, he ſhall have a Prohibition there, and this 75 80 b 
Modus ſhall be tried there. | | | King's 
Farmer. Lit. Rep« 525. 


If a Man be amerced in the King's Leet, and upon Proceſs out of the Lane Fra 
_ Exchequer the Bailiff diſtrains him for the Amercemeac, and he brings Bel. A8. 
Vor. I. | 5 Treſpaſs, 53% * C. 


OI 


Court of Exchequer. 


Treſpaſs, he ought to bring this Action of Treſpaſs in the Office of Pleas 
of the Exchequer ; for the Bailiff levied it as an Officer of this Court. 


+ Sed gu, If ſuch Action may not be brought in B. R. or C. P.? 


* 


Rol. Abr. If an erroneous Judgment be given in a Formedon in a Copyhold Court, 
£0 in the County where the King is Lord, the Party againſt whom the Judg- 
S. c % ment is given may ſue, by Petition or Bill to the King, in the Excbequer- 
jornatur. Chamber, in the Nature of a Writ of Falſe Judgment, for the Reverſal of 
this Judgment; for as in the Court of a common Perſon, the proper Suir 
: for Reverſal thereof is to the Lord, by Petition; ſo it is here to the King; 
Page 599 and the Exchequer-Chamber is the more proper to ſue to the King by Pe- 
tition than the Chancery, becauſe it concerns the King's Manor. 
n An Action of falſe Impriſonment, or other Action, may be brought 
Lane 53. S. C. againſt the Under - Sheriff, in the Exchequer, though the Sheriff be the Gffi- 
24775 1c. cer of the Court, for the Court takes Notice of the Under-Sheriff alſo. 
4Inft. 118. If A, holds Lands of the King by Fealty and Rent, and makes a Leaſe 
thereof for Years to B. and C. pretends a prior Leaſe to him by A. though 
there is a Rent iſſuing out of thoſe Lands to the King, yet neither B. nor 
C. can ſue in this Court by any Privilege, in reſpe& ot the Rent; for that 
the King can have no Prejudice or Benefit. thereby; for, whether B. or C. 


prevails, the Rent muſt be paid.“ | 


* Sed gu. If he may not ſue here, by uſing the common Fiction ? 


| 4 Inft. 118. But if the King extends Lands, as the Lands of A. for the Debt of A; 

and leaſes the ſame to B. for Years, reſerving Rent, and C. pretends that 

A. had nothing in the Land, but that he was ſeiſed thereof, Ec. this is within 

the Privilege of the Court; (a) for if C. prevails the King loſes his 

(a) The Rent. t 
King brought 

Debt againſt a Prior Alien, and the Prior had Proceſs againſt 4. who detained Goods from bim, without 

which he could not anſwer the King; and A. came and claimed the Goods as his Tithe as Parſon of . 


and thereupon Iſſue was taken for the King triable in the Exchequer. 4 Inſt. 111. 


4 Inſt. 119. If the King leaſes to A. for Years, rendring Rent, the King may diſtrain 
in all other the Lands of A. for his Rent, yet A. hath no Privilege for his 
bother Lands, to bring them within the Juriſdiction of this Court. | 
Hard. 160. If a Man files a Crols Bill in this Court, he need not intitle himſelf to the 
Juriſdiction of the Court, becauſe the Croſs Bill is grounded upon another 
Bill in Court, | 5 
Hard. 160. So if a Man be ſued in the Office of Pleas, he may have an Exgliſt Bill 
do be relieved againſt that Suit, without ſetting forth Matters of Juriſdiction. 
If A. is outlawed at the Suit of B. and Lands in the Poſſeſſion of A. ex- 
tended, and C. claims Title to them, and pleads to the Inquiſition, if C. 
will bring an Ejectment for them, it muſt be in this Court, becauſe the 
King's Revenue is concerned. 
Hard. 193. If A. hath Title to Lands under an Extent out of the Exchequer, for 
Debts in Aid, he muſt bring his Ejectment for them in this Court, and hav- 
(4) Where ing brought his Ejectment for them in the ( Common Pleas, upon Mo- 
not allowed tion he was ordered to proſecute here. 


to proſecute 
in Chancery, 2 Vern. 426. vide Vern. 220, 469. 


Hard. 176. 


Sav. 22. By the 33 H. 8. cap. 39. ſ. 57. the Court of Exchequer has Power to diſ- 


Hard. 334. charge all Debts and Duties due to the King, upon any Equity diſcloſed 1 
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and it is by Virtue of this Act that they diſcharge Recognizances ; and it 
ſeems by the ſaid Act, they may diſcharge Penal Laws + made before this t & · 


Statute ; but all Penal Laws made after the Statute cannot be diſcharged, 
but muſt be compounded. A 


= 


The Author muſt, I conceive, mean that Actions on Penal Statutes may be compounded by Leave 
of the Court, the Parties intereſted conſenting, and moving the Court, where the Action is depending, 
for that Purpoſe. But certainly the Courts cannot ſuſpend the Operation of Laws in Force. 


.* 
* 
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(O) Of the Manner of its Pꝛoteedings. 


$2 : wat 
F prohibited Goods are ſeiſed, and Proclamation made according to the 
ourſe of the Court, the Owner ſhall not have them (a) delivered unto rs os | 
him upon Security, without putting in (5) a Plea, ſhewing Cauſe why he - -— 13 ts 
ſhould have them. 5 | br ng 
2 7 | Writ of De- 
livery ſhall be granted but upon Security, and for Goods periſhable, or where the Informer ſhall 


delay the Trial. (5) Upon a Bill in _ to diſcover the Value of Cordage ſeized to the King's 
Uſe, the Defendant, in his Anſwer, made Title to it as his own ; and upon giving Security had a Writ 


of Delivery, though the King claimed the Property as his own Goods, and not as Goods forferted, 
Hard. 191. But it was ſaid, it would have been otherwiſe if the King's Title had appeared by Inquig- 
tion or other Record, | | 


Before the 5 R. 2. ſo great Care was taken of the King's Revenue, that 4 Iuſt. 110. 
no Man might ſue or plead for their Diſcharge of any Debt, Account or 
Demand in this Court, without expreſs. Command, or Letter of the Great 
Seal. 

But by 5 R. 2. cap. 9. this Practice was declared illegal, and ordained, , rg. 110. 
That the Barons ſhould have Power to hear every Anſwer of every Demand Io 
in this Court; ſo that every Perſon, &c. may plead, ſue Sc. without 
ſuing any Writ or other Commandment. e LE] 

In caſe of an Outlawry, it is the Courſe of the Exchequer to prefer an ,,,, 


Information, in Nature of a Trover and Converſion, againſt him that hath p. Bk 
the Goods of the Party outlawed, | 


Ch. juſt. 
| 5 3 bo 2 . 4 | 0 Will. Rep. 
pl. 128, 684, 687, 690. 2 Wil. Rep. 269. pl. 68. 270. omyns 51. pl. 34. Ld. Raym. 
— Salk. 39 * I. 4. 5 Mod. 109. Carth. 441. Skin. 617. pl. 13. Comb. 107, 470. 
itzgib. 265, 266, 10 188, 189, 357, 380, 409. 11 Mod. 173. pl. 15. 12 Mod. 175, 176, 
177» 438. 


een Court of the Conſfable and 
Earl Marſhal. 


Maddox 27. 


N the King's on Court, eſtabliſhed by Filliam the Conqueror, there 
Fleta, lid. 2. were High Officers, called the (a) Conſtable and (4) Marſhal, to 
0. 31. Spelm. whom chiefly belonged the Conuzance of Matters of Honour, War 
1 and Peace; and therefore all foreign Facts committed by the King's 


Norman Ex. Subjects were referred to them to determine, according to the Law of 
traction, and Nations and of Arms. a | 

came from 
their Comes Staball; there was the like Officer in France, called Le Conflable de Franc, who was the Great 
General of the Army, whoſe Power was confined to Matters of War only: But it ſeems the Conſtable of 
Zngland had a Civil as well as a Military Juriſdiction, eſpecially as to Matters tranſacted in foreign Parts: 
This Officer was firſt created in M illiam the Conqueror's Time, and was antiently hereditary, and went 
to Females; but, being an Office of ſuch high Power and Dignity, it became formidable to the Crown x 
and therefore H. 8. got rid of it, fince which there has been no ſuch Officer for a Conſtancy, but only 
one created pro hac vice. Fide the Notes to Forteſ. on Monarchy 130. 48 E. 3.3. 13 H. 4. 4. f. 
4 Intt. 127. Dyer 288. (5) Of the ſeveral Kinds of Marſhals that were Actendants on the King's Court, 
and the Nature of their Offices, vide Maddox 31, 3h 3 A And that the Marſhal who was joined with 
the Conſtable, ſat as Judge with him, and was ci e Earl Marſhal, or Marſtial of Tag land, vide 
Fleta, lib, 2. & 3. Maddox 33. Show. P. C. 60. Co. Lit. 71 4 Inſt. 123. | 


A! 


But to underſtand the Nature and Juriſdiction of this Court, at preſent 
I ſhall conſider, ” 

(A) Of the Manner of holding this Court; and herein, 
whether it can be held by Commiſiion, by the Eart Bar: 
ſhal only ; and whether it may be prohibited if it exceres 
its Jtut isdition. 601. 858 F 

(B) In what Caſes it has a Jurksdiction. 602. 

(C) Df the Foꝛm and Manner of its Proceedings. 603. 


” 


— 


(A) Ok the Manner of holding this Court; 
and herein, whether it can be held by 
Commiſſion, by the Earl Marſhal only; 
and whether it may be p2ohibited if it exceeds 
its Jurtsdiction, | 


T ſeems (c) agreed, that during the Lunacy of the Earl Marſhal, this 


(c) 80 re- 


Court may he holden before Commiſſioners deputed to exerciſe his 
ſolved in Office. | | It 
Parter'sCaſe. | | 


Lev. 230. and Sid. 353. 8. C. cont? Taviſden, who held ſuch Commiſſion illegal, and againſt the Peti- 
tion of Right, 3 Car. 1. But per 2 Hawk. P. C. 14. ſuch Commiſſions, founded on the plain Neceſ- 


4 | fity 


— ſ—— — — 


Court of the Conſtable and Eari Parſhal, 


— — — —— 


It has been a Matter greatly debated, whether this Court can be holden * Page 60 
before the Lord Marſhal only, without a Conſtable; and thoſe who are for | 
the Negative, ground their Opinions chiefly on the Statutes, (a) antient (a) To thi 
Law. Books and Records, which ſeem to mention the Conſtable as the only, Pufpoſe ure 
or at leaſt as the principal Judge of this Court. Sea H. 4-46. 

| 3. 6. 2. 


48 E. 3. 3. 37 H. 6. 20. 30 H. 6. 6. 13 H. 4.8. Raßwerth' Coll. vol. 1. 10%. 4 P. 6. 65. 
2 Inſt, 51, 3 Iaſt. 123, Co. Lit. 74. b. Su ur. 82. | 


Bur notwithſtanding this, the conſtant Practice, eſpecially fince the Ex- ,, b 
tinguiſhment of the hereditary Office of Conſtable in Henry the Eighth's "vey ps * 
Time, of holding this Court by the Earl Marſhal only, and the general 2 Lev. 8 
Notions of our (b) Judges and Lawyers, of the Legality of ſuch Court, Show. 153. 


ſeem in a great fure to eſtabliſh a contrary Opinion, and that at this 20h 383. 
Day it may be holden before the Earl Marſhal only. | Show. P.C 
60, 61. 


(4) That in the Reigns of Queen Ezaberh and Janes the Firſt, the Judges aſſiſted in this Court, when 
holden before the Earl Marſhal ooly. Show. P. C. 60. 4 Inſt. 126,—& wide 2 Hawk. P. C. 12, 13. 
That according to the common Uſage of other Courts, which generally may be holden before one Judge, 
in the Abſence of the Reſt, it ſeems a reaſonable Conſtruction to allow this Court to be ſo holder. 


But it is agreed, that Appeals of capital Matters cannot be brought be- 2 Hawk P. C. 
fore the Marſhal alone, becauſe 1 H. 4. cap. 14. which ſhews how ſuch '3- 
Appeals ſhall be brought, is expreſs, that they ſhall be tried and deter- 
mined before the Con and Marſhal of England. + | 


t See the Stat, under the next Head. 
If this Court, holden before the Earl Marſhal (c) only, exceed its Juriſ- 


9 W 2 


diction, it has been (4) reſolved, that it may be prohibited by the Common =O 4 
Law Courts. ood 
Marſhal 9. & 


wide Show. P. C. 60. 61. (%) In Olli. Caſe, Show. P. C. 61, 65, 2 Hawk. P. C. 14+ 


* 
ws 
* 
8 
— 


(B) In what Cafes it has a Jurisdittion. 


HE Juriſdiction of this Court is declared by the 13 K. 2. cap. 2. by 77% 8 R. 2. 
which it is recited, © That the Commons made grie vous Complaints, c 5. 
That the Court of the Conſtable and Marſhal daily incroached Contracts 2 Hawk. P. C. 
and Treſpaſſes, and many other Actions at the Common Law; and | 
** thereupon it is declared, That to the Conſtable it appertaineth to have 
Conuance of Contracts touching Deeds of Arms, and of War out of the 
* Realm, and alſo of Things which touch War within the Realm, which 
cannot be determined nor diſcuſſed by the Common Law; with other 
Uſages to the ſame Matters appertaining, which other Conſtables before 
have reaſonably uſed ; joining to the ſame, that every Plaintiff ſhall de- 
** clare plainly his Matter in his Petition, before that any Man be ſent to 
* anſwer thereto; and if any will complain that any Plea is commenced 
© before the Conſtable and Marſhal, that might be tried by the Common 
* Law, he ſhall have a Privy Scal to the ſaid Conſtable and Marſhal, to 
Vo r. I. 74 &* ſurceaſe 


pen 


— 


— 


ſity of the Caſe, and intended to prevent a Failure of Juſtice, as to Caſes of which no other Court hath 
Conuſance, ſeem not againſt the Purview of the Petition, which complains, that Commiſſions had been 
granted for the Trial of certain capital Offences, and other Outrages, by the Martial Law, Ce. 


W. 


Court of the Conſtable and Sarl Marſhal, 


1. 


e ſurceaſe till it be diſcuſſed by the King's Counſel, if the Matter of Right 

« pertain to that Court, c!“ n uv? | 

| And it is further enacted by 1 H. 4. cap. 14. That all Appeals of 

he" © Things done withia the Realm ſhall be tried and determined by the good 

page 603 * Laws of the Realm; and that Appeals of Things done out of the Realm 

Vide the ſeve. * ©* ſhall be tried and determined before the Conſtable and Marſhal, and 
ral Statates that no Appeal be made or purſued in Parliament. = 


26 H. 8. c. 13. * . | 
35 H. 8. c. 2. 5&6 E. 6. c. 11. 10 2 Ph. M. c. 10. and 2 Hawk. P. C. 14. as to its Juriſdic- 


* 


tion at this Day, with Reſpect to Things done beyond Sea. 


Ruſhworth's As the Juriſdiction of this Court is reſtrained to Things touching War 
49 art 2. within the Realm, it can have no Juriſdiction as to a Civil Matter, and 
ed therefore cannot proceed againſt a Perſon for bare ſcandalous Words, re- 


P RK; "Iv flecting on the Honour and Gentility of Families. | 
Lev. 230. Allo, though the Marſhaling of public Funerals belongs to the Heralds, 


p Sid. 35 3. who are the Attendants of this Court, and no other Perſons, without their 

; Show. Rep. Licence, can lawiully intermeddle in it; yet it ſeems to be ſettled, that this 

: 253 þ © Court cannot puniſh thoſe who ſhall be guilty of ſuch an Incroachment, be- 

| os. * —* cauſe it is a proper Ground for an Action on the Caſe; and by the above 

4 Mod. 128, Statutes, this Court has nothing to do with Matters which may be deter- 
mined by the Common Law. | 

2Hawk. P. C. But by the conſtant Practice, and the general Opinion of Lawyers, it 

11. ſeems at this Day to have a Juriſdiction as to Diſputes concerning Pre- 

cedency and Points of Honour, and Satisfaction therein; and may proceed 

againſt Perſons for falſly aſſuming the Name and Arms of honourable Per- 


ſons, &c. 


A. HNr. 6 


— 


(C) Of the Foꝛm and Manner of its Pꝛoeeed⸗ 


— — CC 721 


—— 


ö ings. 

| 3 Inſt. 125. HIS Court is to be governed by its own Uſages, as far as they go, 

; 2 Hawk. P. C. and in other Caſes, by the Civil Law; but ſince it is no Court of 
13. Common Law, no Condemnation in it cauſes any Forfeiture of Lands, or 


| 
| 
} 
i 
| 
* 
N 
i 
1 


Corruption of Blood; neither can an Error in it be remedied by Writ of 
Error, but only by Appeal to the King; yet the Judges of the Common 
Law take Notice of its Juriſdiction, and give Credit to a Certificate of its 
udges. 
Hutton 3. : It is made a Doubt, whether the King hath any Remedy in this Court 
againſt an Offender, by way of Indictment or Information by the Attorney 


General. 


I 
4 
4 
* 
4 
: 
A 
4. 
Df a 
oe. 
g 
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ces of Oyer and Term: 
ner, and Gaol⸗Delivery. 


Us TIC Es of Aſſiſe, Oyer and Terminer, and Gaol-Delivery, were Co. Lit. 293. 
'B appointed in the Room of the Juſtices in Eyre, who formerly went 4 Iaſt. 184. 
their Circuits once in ſeven Years, and ſuperſeded the Power of the — 2 


Sheriti's Torn wherever they came, and tranſacted all Manner of Civil Ble. 18.18. 


and Criminal Buſineſs; theſe were Part of the King's Court, who exerciſed 
their Juriſdiction in the ſeveral Counties of the Kingdom, and, by commu- 
nicating with the King's Court, kept an Uniformity in the Law. 


(A) Df the Banner of authozizing Commiſſioners of Oyer 
and Terminer, and Gaol-Deltvery : And herein of the 
Determination of their Power. 604. 

(B) Df their Jurisdiſtion when appointed. 606. 


(C) Of the Fozm of their Pꝛoceedings and holding their 
Courts, 607. | | - 


— n 4 1 


. 


(A) Of the Manner of authozizing Commil⸗ 
ſioners of Oyer and Lerminer, and Gaol-Delt- 


very: And herein of the Determination of 
their Power. OC 


S all Juſtice proceeds from the King, ſo theſe Commiſſions muſt re- 
ceive their Authority from the (4) Prerogative of the Crown; and Lamb. B. 1. 


this the Common Law requires, and it is alſo expreſly enacted by the oy 73 114. 
27 H. 8. cap. 24. | Lev. 219. 

a | (la) That the 

King is the proper Judge, and may determine to whom, and upon what Occaſions, ſuch Commiſſions 
may be granted. 2 Inſt, 419. 2 Hawk, P. C. 22, 23. | 


The common (+) Form of theſe Commiſſions is to authorize the 4 Inſt. 162. 
Commiſſioners, or three or four of them, of which Number ſuch or ſuch Crom. Jur. 
a Pcrion is to be one, to inquire, by the Oaths of twelve Men, of all 131. 
T:calons, Felonies and Miſdemeanors, &c. in ſuch and ſuch Place, and 3 384. 
to hear and determine the ſame at ſuch Times and Places as ſuch Com- ra. wif p 


: ; : 2Hawk. P. C. 
miſſioners ſhall appoint, &c. for which Purpoſe the King acquaints them, 20, 23. 


(% Whether 


ſuch juſtices may be appointed as well by Writ as by Commiſſion; and for the Difference, vide 2 Hawk. 


P. C. 5, 16.— That the Court of Seſſions in Lenden does not differ from other Commiſſions of Oyer and 
Terminer, &c. Vaugh. 140. 


4 | that 


Of the Court of the Juſti-"** 


\ | 


— ——_— 
—— — 


Fes Of the Court of the Juſtices of 


* Page 605 ® that he has ſent a Writ to the Sheriffs of ſuch Counties, commanding 
them to return Juries before them at ſuch Days and Places as ſhall be no- 
tified by them, &c. 
And. 296, The Validity of ſuch Commiſſions muſt be determined according to 
2 Hawk, T. their Canfarmity-to-antient Precodents; gn therefore aCommilion'to 3 
C. 16. Corporation, appointing ſome of its principal Members to he Juſticte. of 
Gaol-Delivery, "together with thoſe whom the King ſhall appoint from 
Time to Time, was adjudged void ;, for ſuch an Authorigy, ng on 
the precarious intment of other Juſtices,” is not "agreeable 40 the 
Reg. 124. known Forms of ſuch Commiſſions. But new Commiſſions of Oyer and 
F. N. B. 171. 7 erminer may be added to the former by a Writ, or Cemmiſhon of Aſſo- 
H. P. C. 159. ciation, which, ſetting forth the Purport of the farmer Commiſlion, adds 
1 P. new Commiſſioners to thoſe appointed by it; provided ſuch new Commiſ. 
| — ſioners attend at the Times and Places appointed by the former; and it is 
6 ulual to direct another Writ to the former. Juſtices, commanding them to 
admit ſuch new Juſtices as their Aſſociates; but ſuch Writ (a) binds not 
(a) The * ſuch Juſtices to admit the new ones, unleſs they allo produce one directed 
can Patent of to themſelves; and ſuch Writ to the Perſons aſfociated is always Patent, 
Aſſociation to but that to the others to admit them is Cloſe, | 


. — — — — 
N —yõ——U—ö—ů—e : — — — — 


one Commiſ- | 
ſion. 2 Hawk P. C. 19. And 2, whether a Commiſſion of Aſſociation, relating only to a ial 


} 

| 

Cauſe, can aſſociate the Perſons named in it to thoſe appointed by a general Commiſſion, 2 Hawk, 
il . C. 19. 

: 


Reg. 128. Upon the Death of ſuch Commiſſioners, after an Indictment taken before 
| F. N. B. 111. them, and Proceſs thereupon, a new Commiſſion may authorize others to 

i 8 F. proceed, and a Writ ſhall go to the Executors of the firſt Commiſſioners, 

W x to ſend the Records and Proceſſes before the new ones. 
Reg. 124. After a Writ of Aſſociation, it is uſual to make out a Writ of $i xox 

| F. N. B. 111. omnes, which authorizes ſuch a Number of the Juſtices appointed by the 

\ 2 Hawk. P. former Commiſſions to proceed, if all of them cannot conveniently be 

j 829 preſent. 

: But for theſe There are ſeveral antient Precedents of Special Commiſſions of Oyer and 

| vide 2 Hawk. Terminer, as thoſe for inquiring and determining of ſome particular enor- 

| P.C.20, 21. mous Violence done to the Party who ſues it out, Cc. . 
a Hoek: P. As to the Difference between a Commiſſion of Oyer and Terminer and 

| C. 20. and Gaol-Delivery, it may be proper to obſerve, that where the ſame Perfons 

| ſeveral Au- at the ſame Time are both Commiſſioners of Oyer and alſo of Gaol-De- 

2 chere Jivery, they may proceed by Virtue of the one Commiſſion, in ſuch Caſes 

| m_— wherein they have no Juriſdiction by the other, and execute both at the 

| ſame Time, and make up their Records accordingly. 

þ 4 Inſt, 163. Theſe Commiſſions may be ſuſpended by the Court of King's Bench ſit- 

| H, F. c. 162. ting in the ſame County; but the Juriſdiction of the Juſtices is revived of 

| | Courſe, when the ſaid Court no longer {its there; alſo their Authority may 

| be ſuſpended by a Writ of Superſedeas, which is grantable on Proof that 

| their Commiſſion was unduly granted; in which Caſe their Power may be 
z That ſuch teſtored by a Writ of Procedendo ; but a Commiſſion once (5) determined 
dc cannot be revived, nor can the Juſtices be authorized a-new without another 
may be deter- Commiſſion, 


mined ex- | „ 
preſly or impliedly, and for the ſeveral Ways it may be done, wide 2 Hawk. P. C. 16, 17. 


(B) Df 


Oyer and Terminer and Gao-Delfvery. 


* Mw 
— 


— n—_ —— 


— 
2 


* (B) Of their Jurſſdictfon when appointed. be 66 


 TUſtices of Gaol-Delivery may, by the (a) Common Law, proceed on 

any Indi&ment of Felony or Treſpaſs, found before any (5) other Ju- yp "x 
ſtices, againſt any Perſon in the Gaol, mentioned in their Commiſſion, and Bro. 4 
not determined. | 179. 


12 Co. 32. 
(a) And by 4 E. 3. c. 2. that the Juſtices aſſigned to deliver Gaols ſhall have Power to deliver the ſame 
Gaols of thoſe that ſhall be indicted before the Juftices of the Peace. (6) Bar Juſtices of Oyer and Terminer 
have regularly no ſuch Power, 2 Hawk, P. C. 21. | | 


Ic ſeems the better Opinion, that Juſtices of Gaol-Delivery may take Oro. Elia. 90, 
Inditments againſt any Perſons within their Commiſſion. 159. 15 


NOT! And. r11, 
2 Hawk, P. C. 24. H. P. C. 158. 4 Inſt. 168. 


Alſo, that they may, by Virtue of a general Commiſſion, deliver the D 2 Hawk, 
Gaol of Perſons committed for Treaſon. Ren. 

But Juſtices of Gaol- Delivery have no Power to proceed againſt any, ex- ide 2 Hawk. 
cept thoſe who are in actual Cuſtody; and therefore they have no more to P. C. 25. 
do with one let to Mainprize, than if he were at Large. 

Juſtices o? Gaol-Delivery have not only Power to diſcharge Priſoners 2 Hawk. P. C. 
acquitted before them on a Trial, but alſo (c) all ſuch againſt whom, ( Which 
on Proclamation, no Evidence ſhall appear to indict them: Alſo Juſtices, neither Juſ- 
of Gaol-Delivery may award Execution againſt Priſoners outlawed for tices of the 
Felony before Juſtices of Peace; and though their Commiſſion be in Peace, nor 
Strictneſs determined after the End of their Seſſion, yet may they, after Juicer of 


- : x Oyer and Ter- 
their Seſſion, order the Reprieve or Execution of the Perſons condemned = can I 
before them. 2 Hawk. Of * 


By the 4 E. 3. cap. 2. it is enacted, *©* That Juſtices aſſigned to deliver 25. 
& Gaols ſhall have Power to inquire of thoſe in whoſe Ward Perſons in- 2 * 4. 
* difted before Wardens of the Peace ſhall be, if they make Deliverance, they may pu- 
or let to Mainprize any ſo indicted which be not mainpernable, and to niſh thoſe who 
e puniſh them if they do any Thing againſt this Act.“ | _ unduly bail 
By the 1& 2 Pb. & M. If any Juſtice of Peace of the Quorum, or N 0 
« Coroner, ſhall offend againſt that Statute, either as to bailing Priſoners : "x oo, 
* or taking their Examinations, or the Information of thoſe that bring them 
before them, or not putting the ſame in Writing, or not certifying them 
to the next Gaol. Delivery, or not putting in Writing the Evidence to a 
Jury on a Coroner's Inqueſt of Murder or Manſlaughter, or not binding 
© over material Witneſſes, or not certifying ſuch Evidence and ſuch Re- 
* cognizances, the Juſtices of Gaol-Delivery ſhall, on due Proof by Exa- 
“ mination, ſet ſuch Fine for every ſuch Offence as ſhall ſeem meet.“ 
By the 4 E. 3. cap. 5. Juſtices of Gaol- Delivery ſhall puniſh Sheriffs 
&« and Gaolers refuſing to take Felons into their Cuſtody from Conſtables 
* and Townſhips, without being paid for ſuch Receipt.” 
By the 1 E. 6. cap. 7. Where any Perſons ſhall be found guilty 
* of Treaſon or Felony, for which Judgment of Death may enſue, and 
* ſhall be reprieved to Priſon (d) without Judgment at that Time, thoſe | 
„ Perſons who ſhall at any (e) Time after be aſſigned Juſtices to (f) de- 6 ſuch 
&* liver the Gaol where ſuch Perſons ſhall remain, ſhall have Authority Sade Kon 
* to give Judgment of Death againſt ſuch Perſons, as the ſame Juſtices no Fower to 


a award the 
Execution of Perſons condemned by former Juſtices, and reprieved by them. Dalſ. 20. Dyer 165. 
2 Hawk. P. C. 27. ſe) Extends to ſubſequent Commiſſioners authorized by a Succeſfor, as well as to 
thoſe authorized by the ſame King, 7 Co, 31. Dalſ. zo. (Ff) Extend not to Jultices of Oyer and Ter- 
miner, 12 Co, 33. | 


Vor. I, 8A before 
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Page 607 before whom they were found guilty might have done, if their Com- 
© miſſion of Gaol-Delivery had continued.“ 


— 


» 


(C) Df the Foꝛm of their Pꝛoceedings and hold, 
ing their Courts. 


F a Commiſſion of Oyer and Terminer be awarded to certain Perſons 
2 Hawk. to inquire, &c. at ſuch a Place, they can neither open it at another, 
P. C. 18. and nor (a) adjourn it thither, nor give Judgment there; and if they do, their 


—_— Proceedings will be coram non Judice; yer Juſtices appointed pro bac vice 


ä adjourn from one Day to another, though their Commiſſion have no 
That it is moſt Words to that Purpoſe. 

proper to en- ; TER 5 

ter their Adjournments in the Pre/ent Ten/e; but by the Multitude of Precedents the Entry of them in 
the Prater Tenſe is good. Raym. 115, 2 Hawk. P. C. 18. But an Adjournment, of which no Entry 


appears, ſhall not be intended to have been made. Sid. 348. 2 Keb. 284, 292. 


By the 9 E. 3. cap. g. Juſtices of Aſſize, Gaol-Delivery, and of Oyer, 
« ſhall ſend their Records and Proceſſes determined and put in Execution, 
e to the Exchequer at Michaelmas every Year; and the Treaſurer and 
« Chamberlains for the Time being, having the Sight of the Commiſſions. 
« of ſuch Juſtices, ſhall receive the ſame Records and Proceſſes of the ſaid 
ce Tuſtices under their Seals, and keep them in the Treaſury as the Manner 
« js; ſo that the Juſtices firſt take out the Eſtreats of the ſaid Records and 
« Proceſſes, to ſend to the Exchequer, as they were wont before.” 

By the 6 R. 2. cap. 9. Juſtices aſſigned to take Aſſizes, and deliver 
&« Gaols, ſhall hold their Seſſions in the principal Towns of the Counties 
« where the Shire Courts were then holden, or after ſhould be holden. 


C 


Of the Court of the Juſti- 
ces of Asse and Niſi prius. 


USTICES of (5) Aſſize derive their Authority from the Commiſſion, 
| Tarn : = | by which they are impowered to inquire of all Diſſeiſins, and to re- 
204. BLEED ſtore ſuch, as have been diſſeiſed of their Lands or Tenements, to 
(5) Are ſo the Poſſeſſion of them, by Trial at one Aſſizes. 


called from 


the Writ of Aſſize; but for this vide Title Axe, and 4 Inſt. 158. Co. Lit. 153. 


2 Inſt. 424. To theſe, by Writ of Niſi prius, directed to the Judges or Commiſ- 
4 Inſt. 159. ſioners of Aſſize, and Clerk of Aſſize, is annexed an Authority and Juriſ- 
diction of trying ſuch Iſſues as are joined in the Courts at Weſiminſter, in 


their 


8 
e rene 
* 250.5 5 . 


% 


—  ____— wo — eaten 
=» 


— of Aſſize and Niſi Prius. 


— ˙ a — . — — = — — 


* * At 


their proper Counties; and this Method was introduced after the Laying * Page 608 

aſide the Juſtices Itinerant, and was contrived for the Eaſe of the. Subject, ' (5) 

that the Jury and Witneſſes might not be obliged to come out of their pro- 

per Counties. ye" | 
The Manner of contriving it was, to direct the Venire, Diftringas,".or 4 Loft. 159. 

Habeas Corpora Juratorum, to return the Jury at ſome Day the next Term, 

unleſs the Juſtices Prius tali die & loco venerint; there were no Iſſues re- 

turned on the Venire to make them appear at Nift prius; yet it was fo much 

a greater Difficulty to them to appear afterwards at Weſtminſter, which if 


they did not, the Diſtringas iſſued, that it had its Effect ro convene them 


in their proper Countiesz the Writ was contrived to command them to 
come into Court, becauſe it would have been improper for the Court to 
have commanded them to come into any other Place; ſo that their Ap- 
pearance before the Juſtices of Aſſize, is an Excuſe for their Non-appearance 
in Bank; but if they did not appear at the Aſſize, nor at Weſtminſter, then 
iſſued a Habeas Corpus and Diſtringas to bring them up. 6 | 
The Day at Nz/ privs and in Bank are in Conſideration of Law the ſame, 6 Mod. 9. 
becauſe the Writ of Nifprius, which gives Authority to the Judge to try 
the Cauſe in the County, is inſtead of the Court; and therefore the Poſtea 
certified by him on the Day of Bank is the ſame as if the Jury had come 4 
up to the Court, and the Trial had been had in open Court. 
The Juſtices have large Juriſdiction, by ſeveral Statutes, as to all Cri- 
minal Matters, and may puniſh Offences in Sheriffs, Gaolers, and other 
Officers, &c. which ſee in 2 Hawk. P. C. 28, to 32. 5 


Ok the Court of Seſſions 
of Juſtices of the Yeace. 


Court of Seſſions of Juſtices of Peace is (a) an Aſſembly of wo | 
or more, whereof one is of the Quorum, at a Day and Place bow Books 


before appointed by them, in order to inquire of, hear and de- Tit, Jaſlices 
termine Matters within their Juriſdiction. of the Peace. 

| (a) Purſuant 
to the Statute 34 E. 3. c. 1. by which it is enacted, that two or three of the beſt Reputation in the Coun- 
ties ſhall be aſſigned Keepers of the Peace by the King's Commillion, and at what Time Need ſhall be, the 
ſame with other Wiſe and Learned in the Law ſhall be aſſigned by the King's Commiſſion, to hear and 
determine Felonies and Treſpaſſes done againſt the Peace in the ſame Counties, and to inflict Puniſh» 
ment reaſonably, according to Law and Reaſon, and the Manner of the Deed, | 


Any Juſtices, whereof one is of the Quorum, may direct their (4) Pre- Lamb. B. 4. 


cept under their Teſte to the Sheriff, for the (c) Summons of ſuch a (4) That ſuch 


Seſſions, thereby commanding him to return a Grand Jury, and to warn precept can 


only be ſuper. 


ſeded by Writ out of Chancery, Lamb. B. 4. c. 2. Crompt, juriſ. 122. (e) That a Seſſions m 


be holden without any Summons, as to Proceedings on Indiftments, or on other particular Occaſions 
which need no Attendance of Grand Jurors or Officers. Lamb. Book 4, c. . 2 Hawk, P. C. 41. 
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Df the Court of Seffions of Puftices of Peace. 


;— Page 609 all (a) Stewards, Conſtables and Bailiffs of Liberties, to be preſent befo c 
" Who ae them or their Fellow Juſtices, at ſach a Day and Place, and alſo to atten 
Lo vliced do- there hiraſelf, and to pfoclaim in proper Places that ſuch Seſſions will be 

olden. ä | | | | 1 
Pain er being amerced at the Diſcretion of the Juſtices, 2 Hawk, P. C. 41. As is the Keeper of the 
Heyfo of Correction. id y Jac. . 6. „ A 


Juſtices of the Peace, in their Seſſions, have no Juriſdiction one over 
Lamb. B.4. the other, according to that Rule inter Pares non eft Poteftas, therefore 
c. 3. cannot amerce a Jultice for his Non-attendance, nor bind a Brother juſtice 
© his good Behaviour for uſing ſuch Expreſſions (b) in Court, for which, 
P. C. 41. if he were a private Perſon, he might be committed, or bound to his good 


(5) But in Behaviour. 
other Inſtan- ; 


ces, any Juſlice of Peace may require his Fellow to find Sureties of the Peace; for Matters of this Kind 
require an immediate Remedy. 2 Hawk. P. C. 41. 


Lamb. B. 4. Seſſions holden for the general Execution of the Authority of Juſtices 
© £942. of Peace, and which are uſually holden in the four Quarters of the Year, 
ot 1. gare called General Seſſions; and a Seſſions holden on a Special Occaſion, for 
2 Mawk. the Execution of ſome particular Branch of the Authority of Juſtices of 


P. C. 42. Peace, is called a Special Seſſions, 


[They are to hold four Seſſions in the Year, 36 Ed. 3. cap. 12. 12 R. 2. 
cap. 10. 3 

By 2 H. 5. ſtat. 1. cap. 4. Juſtices of Peace are to keep their Seſſions 
in the firſt Week after the Feaſt of Saint Michael, the firſt Week after 
the Epiphany, the firſt Week after the Clauſe of Eaſter, and the firſt 
Week after the Tranſlation of Saint Themas the Martyr, and oftner, if 
need be. 8 
By 14 H. 6. cap. 4. The Seſſions of the Peace for the County of Mid- 
dleſex are to be holden twice a Lear, and oftner, if Occaſion ſhall require. 
They are now held ſix Times in the Year, beſides two Adjournments.] 


Of the EccleſiaſticalC ourts. 


Godolp. Re- HE Church, before the Converſion of Conſtantine, was a diſtinct 
pert. Canonic. and independent Society from the State, and, as ſuch, it was ne- 
129 to 133. ceſſary they ſhould have Rules and Orders among themſelves; 
8 for the better Government of the Body of Chriſtians, the Power 


of Judicature was placed in the Biſhops, who had by their Wiſdom and 
Gravity obtained an Authority in the Church, and who uſed to ſend abroad 
their Miniſters to propagate the Goſpel in their ſeveral Precincts; and there- 
fore they determined all Controverſies among them, which could not be 
carried into a Heathen Court without great Scandal to the quiet and peace- 
able Way of Living which was the Glory of the Primitive Chriſtians; and 
this they founded on the Direction of St. Pau! himſelf, Dare any of you, 


4 having 


Ok the Eccleſiaſtical Courts. 


- 2 


— — 


having a Matter againſt another, go to Law before the Unjuſt, and not before the 
Saints, After the Converſion of the Emperors, their Zeal tor Chriſtianity 
made them allow the Biſhops the ſame Juriſdiction; but then thoſe Biſhops, 
in their Sentences, followed the Laws of their,Country ; but, when the Pope 
afterwards pretended to Infallibility, he would no more conform his Decrees 
to the Laws of particular States and Kingdoms; and therefore thoſe States 
were under a Neceſſity of exerting their original Right and Power of Judi-, Rol. Abr 
cature : Hence it is truly ſaid, That (a) the Spiritual Juriſdiction, within 4 Sen 
theſe Kingdoms, is derived from the King, and that ſuch Juriſdiction when Dav. 97. 
exceeded, is ſubject to the Controul of the King's Temporal Courts. 

But, for the better underſtanding the Juriſdiction allowed the Spiritual * Page 610 
Court at this Day, we ſhall conſider, 


(A) The ſeveral Eccleſiaſtical Courts which exerciſe a 
Jurisdickion. 610. 


And herein, 


1. Of the Court of Convocation. 610. 

2, Of the Court of Arches. 611. 

3. Of the Prerogative Court. 611. 

4. Of the Court of Audience. 612. 

5. Of the Court of Faculties, 612. 

6. Of the Court of Peculiars. 612. 

7. Of the Conſiſtory Courts. 612. 

8. Of the Court of the Archdeacon. 612. 
9. Of the Court of Delegates. 613. 


10. Of the Court of Commiſſioners of Review. 613. 


(B) Of appealing from an inferfo2 to a ſuperto2 Court. 614. 


(C) Df citing one out of his own Dioceſe: And herein of 
the Boundaries of their Jurisdiſtion. 614. 


(D) Jn what Caſes the Eccleſiaſtical Courts are allowed to 
have a Jurisdicion. 617. | 


(E) pow they are to p2oceed as to thoſe Matters in which 


they have a Jurisdiiton, otherwiſe will be controuled by 
the Temporal Courts, 620, 
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(A) The ſeveral Courts which exerciſe a Ju⸗ 
risdiction : And herein, 


1. Of the Court of Convocation. 


Tz Convocation is commonly called a National Synod, convened by , 

the King's () Writ, directed to the Archbiſhops of Canterbury and (6) 3 

York, requiring them to ſummon every Biſhop, Dean and Archdeacon, 2 aſſembled i 

Proctor for the Chapter, and two Proctors for the Clergy of each Diocele in the King's 
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Ok the Court of Seffions of Juſtices of Peace 


Page 609 all (a) Stewards, Conſtables and Bailiffs of Liberties, to be preſent befo 
„ene ae hi or their Fellow Juſtices, at ſuch a Day and Place, and alſo to atten 
(a) obliged to* there Himſelt, and to proclaim in proper Places that ſuch Seſſions will be 
attend, on Holden, OE Ben, 

Pain of being amerced at the Diſcretion of the Juſtices, 2 Hawk, P. C. 41. As is the Keeper of the 
Hoeyfe of Correction. Hias Jac. 1.6. 4. 2805 Fo te 


Juſtices of the Peace, in their Seſſions, have no Juriſdiction one over 
Lamb. B.4. the other, according to that Rule inter Pares non eft Poteftas, therefore 
c. 3. cannot amerce a Juſtice for his Non-attendance, nor bind a Brother Juſtice 
c_ to his good Behaviour for uſing ſuch Expreſſions (b) in Court, for which, 
. 41. if he were a private Perſon, he might be committed, or bound to his good 
(5) But in Behaviour. 9 -Þ 
other Inſtan- | . 


ces, any Juſlice of Peace may require his Fellow to find Sureties of the Peace; for Matters of this Kind 
require an immediate Remedy. 2 Hawk. P. C. 41. 


Lamb. B. 4. Seſſions holden for the general Execution of the Authority of Juſtices 
G £34 3% of Peace, and which are uſually holden in the four Quarters of the Year, 
1 N +74* are called General Seſſions; and a Seſſions holden on a Special Occaſion, for 
2 Hawk. the Execution of ſome particular Branch of the Authority of Juſtices of 


P. C. 42. Peace, is called a Special Seſſions, 


[They are to hold four Seſſions in the Year, 36 Ed. 3. cap. 12. 12 R. 2. 
cap. 10. N 

By 2 H. 5. ſtat. 1. cap. 4. Juſtices of Peace are to keep their Seſſions 
in the firſt Week after the Feaſt of Saint Michael, the firſt Week after 
the Epiphany, the firſt Week after the Clauſe of Eaſter, and the firſt 
Week after the Tranſlation of Saint Themas the Martyr, and oftner, if 
need be. 
By 14 H. 6. cap. 4. The Seſſions of the Peace for the County of Mid- 
dleſex are to be holden twice a Tear, and oftner, if Occaſion ſhall require. 
They are now held ſix Times in the Year, beſides two Adjournments.] 


Ok the EccleſiaſticalC ourts. 


Godolp. Re- HE Church, before the Converſion of Conſtantine, was a diſtinct 
pert. Canonic. and independent Society from the State, and, as ſuch, it was ne- 
45 * ceſſary they ſhould have Rules and Orders among themſelves ; 
5 CO.1. Ca- 


for the better Government of the Body of Chriſtians, the Power 

of Judicature was placed in the Biſhops, who had by their Wiſdom and 
Gravity obtained an Authority in the Church, and who uſed to ſend abroad 
their Miniſters to propagate the Goſpel in their ſeveral Precincts; and there- 
fore they determined all Controverſies among them, which could not be 
carried into a Heathen Court without great Scandal to the quiet and peace- 
able Way of Living which was the Glory of the Primitive Chriſtians; and 
this they founded on the Direction of St, Paul himſelf, Dare any 7 you, 
4 | aving 


dry's Caſe. 


„ 


Ok the Eccleſiaſtical Courts. 
having a Matter againſt another, go to Law before the Unjuſt, and not before the 
Saints, After the Converſion of the Emperors, their Zeal tor Chriſtianity 
made them allow the Biſhops the ſame Juriſdiction; but then thoſe Biſhops, 
in their Sentences, followed the Laws of their,Country ; but, when the Pope 
afterwards pretended to Infallibility, he would no more conform his Decrees 
to the Laws of particular States and Kingdoms; and therefore thoſe States 
were under a Neceſſity of exerting their original Right and Power of Judi-, Rol. Abr 
cature: Hence it is truly ſaid, That (a) the Spiritual Juriſdiction, within 4 wrong 
theſe Kingdoms, is derived from the King, and that ſuch Juriſdiction when Dav. 97. 
exceeded, is ſubject to the Controul of the King's Temporal Courts. 


But, for the better underſtanding the Juriſdiction allowed the Spiritual * Page 610 
Court at this Day, we ſhall conſider, 


(A) The ſeveral Eccleſiaſtical Courts which exerciſe a 
Jurisdickion. 610. 


And herein, 


1. Of the Court of Convocation. 610. 

2, Of the Court of Arches. 611. 

3. Of the Prerogative Court. 611. 

4. Of the Court of Audience. 612. 

5. Of the Court of Faculties, 612. 

6. Of the Court of Peculiars. 612. 

7. Of the Conſiſtory Courts. 612. 

8. Of the Court of the Archdeacon. 612. 
9. Of the Court of Delegates. 613. 


10. Of the Court of Commiſſioners of Review. 613. 


(B) Ot appealing from au inferfo? to a ſuperio2 Court. 614. 


(C) Df citing one out of his own Dioceſe: And herein of 
the Boundaries of their Jurisdiſtion. 614. 


(D) In what Caſes the Eccleſiaſtfcal Courts are allowed to 
have a Jurisdi#ion. 617. | 


(E) how they are to p2oceed as to thoſe Watters in which 


they have a Jurisdif#1on, otherwiſe will be controuled by 
the Temporal Courts, 620. 
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(A) The ſeveral Courts which exerciſe a Ju- 
risdiction: And herein, 


1. Of the Court of Convocation. 


HE Convocation is commonly called a National Synod, convened by , 

the King's (5) Writ, directed to the Archbiſhops of Canterbury and ue ben 
York, requiring them to ſummon every Biſhop, Dean and Archdeacon, a ,gembled by 
Proctor for the Chapter, and two Proctors for the Clergy of each Dioceſe in the King's * 


Vor. I. a 8 B bs the 


V. 


— — 


Of the Ecelefiaftical Courts. 


9 m „ EI" * »ü—ů — — _ 


Writ, vide the Province of (a) Canterbury ; but in York, two Proctors for each Arch- 


4 Inſt, 323. 

Godolp. Ko deaconry. | 

pert. 99 and 

the 25 H. 8. c. 19. The Act of Sobmiſſion of the Clergy, by which it is expreſly declared, that they 
can only aſſemble by Virtue of the King's Writ, &c. (a) The Provineiat Synod of Canterbury confiſts of 


twenty-two Biſhops, twenty-two Deans, twenty-four Prebendaries, ſfty- four Archdeacons, and forty-four 


Clerks, repreſenting the Dioceſan Clergy. Godolp. Repert. 98. The Archbiſhop of York, at the fame 


Time and in like Manner, holds a Convocation of all his Province, conſtantly correſponding, debating 3 


and concluding the ſame Matters with the Provincial Synod of Canterbury. Godolp. Repert. 98. 


4 Inſt. 322. This Aſſembly are to meet at the Time and Place appointed by the 
King's Writ, and conſtitute an Eccleſiaſtical Parliament, the Archbiſhop 
and his Suffragans as his Peers ſitting together, and compoſing one Houſe 
called the Upper Houſe of Convocation the Deans, Archdeacons, a Proctor 
for the Chapter, and two Proctors for the Clergy, the Lower Houſe; in 

* Page 611 * which they chuſe a Prolocutor in the Nature of a Speaker of the Houſe of 
Commons, | 

4 Inft. 322. Their Juriſdiction is in Matters of (5) Hereſy, Schiſms, and other mere 

(5) That the Spiritual and Eccleſiaſtical Cauſes ; but they cannot meddle with any Mat- 

2 ters relating to the Laws of the Land, or the King's Crown or Dignity; 

— 4 Opini- and in thoſe in which they have a Juriſdiftion they are to proceed ANU 


ons are here- Legem Divinam & Canones Sandi æ Ecclęſiæ. 
tical ; but | 


whether at this Day they have Power to convene the Heretick, Q, & wide 2 Rol. Abr. 226. Hawk 
P. . 4 ; 


Lide 4 Inſt. Alſo by 25 H. 8. cap. 19. it was enafted, That no Canons, Conſtitution 
8 or Ordinance, ſhould be made or put in Execution within this Realm by 
only declara- Authority'of the Convocation of the Clergy, which were contrariant or 
tory of the repugnant to the King's Prerogative Royal, or the Cuſtoms, Laws, or 


Common Statutes of this Realm: And by this Act the Court of Convocation, as to 
. 2 vide the making of new Canons, is to have the King's Licence, as alſo his Royal 


Kol. Abr. Aſſent for the putting the ſame in Execution, with this Proviſo, that ſuch 
PE Canons as were made before that Act, which be not contrariant nor re ug- 
Moor 783. nant to the King's Prerogative, the Laws, Statutes or Cuſtoms of the 
Vaugh. 327. Realm, ſhould be ſtill uſed and executed, as they were before the making 


s 2 oat 44- of the AR 
2 L. 12. a 
oh ls « By $ H. 6. cap. 1. the Clerks of the Convocation, their Servants and 


% Families, ſhall have ſuch Privilege in coming, tarrying and going, as the 
«© Commons called to Parliament.” | 


2. Of the Court of a 


luft. 337. The Archbiſhop of Canterbury hath a peculiar Juriſdiction in 13 Pariſhes 
(c) That by within London, which are (c) exempt from the Juriſdiction of the Biſhop of 


2 London; the Chief of theſe is Bow; and, as this Court was antiently held in 


bifonof Cay. the Church of Bow, it was called the Court of Arches from the Faſhion of 
terbury and the Pillars of the Steeple bent Arch-wiſe. 

Biſhopof Lon. | . 

don remit their Courts to each other, ſo that for Matters ariſing within the Dioceſe of Londen, the Suit may 
be either in the Arches, or in the Conſiſtory Court of London. Cro. Car. 339, 456. But whether ſuch 
Compoſition be good, and out of the Statute 23 H. 8. c. 19. which prohibits the citing a Perſon out of 
his own Dioceſe, vide 13. Co. 4. Raym. 3. Sid. 65, 178. Lev. 225. Keb. 597. 


4 Inſt. 337. The Juriſdiction of this Court extends not only to Eccleſiaſtical Cauſes 


Co. q De. * . . . . . . 
8 rants = ariſing within theſe 13 Pariſhes, of which it may take Conuzance in the firſt 


art. 200. Inſtance, but alſo by way of Appeal may examine, affirm or reverſe the 


Dyer 241. 4 Sentences | 


* 


Of the Eccleſiaſtical Courts. 


— — 


Sentences and Decrees of all inferior Eccleſiaſt ical Courts within the Pro- 
vince of Canterburr. | b 


3. Of the Prerogative Court. 


In this Court all Teſtaments are to be proved, and all Adminiſtrations 4 Inſt. 338. 
granted, where the Party dying within the Province of the Archbiſhop of ide Head of 
Canterbury hath Bong Netabilia in ſome other Dioceſe than where he died, Sxecutors and 
which regularly is to be to the Value of 51. but in the Dioceſe of London iir. 
it is 101. By Compoſition the Archbiſhop of York hath the like 
Court. | | | 

The Probate of every Biſhop's Teſtament, or granting of Adminiſtration 


of his Goods, although he hath not Goods but within his own Juriſdiction, ing. 335. 
doth belong to the Archbiſhop. 


* of the Court of Audience. * Page 612 
This Court is kept by the Archbiſhop in his Palace, in which are tranſ- 4 Inſt. 335. 

acted Matters of Form only, as Confirmations of Biſhops, Elections, Con- For the ori- 

ſecrations, the Granting of the ee fs the Spititualties, ſede vacanie $124! Inſtitu- 


of Biſhops, Admiſſions and Ioſtitutions to Benefices, diſpenſing with Banns ton of this 


The Court, and 
of Matrimony, and ſuch like, | 42 
dles not with contentious Matters, vide Godolph. Repert. 106. 


3. Of the Court of Faculties. 


This is a Court which belongeth to the Archbiſhop, in which his Offer, 


called Magiſter ad Facultates, grants Diſpenſations, as to (a) marry, to eat * 
Fleſh on 71 prohibited, to ordain a Deacon under Age, that the 8 


| ; ON Dioceſan may 
may ſucceed the Father in a Benefice, that one may have two or more do the ſame. 


Benefices, incompatible, &c. 4 Iaſt. 337. 
This Authority was raiſed and given to the Archbiſhop of Canterbury by r 
the Statute of * 25 H. 8. cap. 21. whereby Authority is given to the ſaid 58 Mod. 364. 
Archbiſhop and his Succeſſors, to grant Diſpenſations, Faculties, Sc. by | 

himſelf, or his ſufficient and ſubſtantial Commiſſary or Deputy, for any ſuch 
Matter whereof heretofore ſuch Diſpenſations, Faculties, &c. then had 
been accuſtamed to be had at the See of Rome, or by Authority thereof, 


6. Of the Court of Peculiars. 


Theſe Courts, which exerciſean Eccleſiaſtical Juriſdiction, and are exempt Inf. 338 
from and not ſubject to the Controul of the Ordinary of the Dioceſe, are Godolp a * 
called Peculiars, and muſt be either Regal, (4) Archiepiſcopal, Epiſcopal, pert. 119. 
or Archidiaconal; and in every one of theſe the Owner has (c) a Power of (5) Within 
common Right to grant Adminiſtration, &c. on Suppoſition of an ori- e feine 


po Compoſition between him and the Ordinary of the Diocele tor that of the Arch- 


biſhop of 
urpoſe. Canterbury 


there ate 57 
Peculiars, all which belong to the Archbiſhop. Godolph, Repert. 119. (c) Salk, 40. pl. 10. 41. 
6 Mod. 241. See 6 Mod. 308. 11 Mod. 6. 


7. 


W 


Of the Eccleſiaſtical Courts. 


7. Of the Conſiſtory Courts. 


Inſt. 338. The Conſiſtory Court of each Archbiſhop, and every Biſhop of every 
odolph. Re- Dioceſe within this Realm, is holden before the Biſhop's Chancellor in the 
Pert. 83. Cathedral Church; or before his Commiſſary in Places of his Dioceſe, far 
remote and diſtant from the Biſhop's Conſiſtory, ſo as the Chancellor cannot 

call them to Conſiſtory with any Conveniency, or without great Travel and 


Vexation, for which Reaſon ſuch Commiſſary is called Commiſſarius Fera- 
neus. 


8. Of the Court of the Archdeacon, 


8 — 0 This Court is holden by the Archdeacon, in ſuch Places as the Arch- 


deacon, either by Preſcription or Compolition, hath Juriſdiction in Spi- 
pert. 60, Sc. ual Cauſes within his Archdeaconry ; he is called Oculus Epiſcopi, — 


exerciſes an Eccleſiaſtical Juriſdiction, either concurrently with the Biſhop 
or excluſively. SY 


* Page 613 9. Of the Court of Delegates. 


4 Inſt. 339. This Court is erected by Virtue of the King's Commiſſion, WS 
iſſues out of Chancery upon an Appeal or Petition directed to him, com- 


plaining of ſome Grievance or Injury the Party has ſuffered by the Sentence 
or Proceedings of the Eccleſiaſtical Court. 


(a) Theſe On ſuch Appeal the King appoints (a) Commiſſioners called (5) Dele- 
Commiſſion- gates, who are to hear the Grievances complained of, and who by Force 


ers may be a5 Of ſuch Delegation have Power (c) to reverſe or affirm the Sentence of the 
well Laymen 


as Eccleſiaſ. inferior Court; and this the King, as is ſaid, may do by Virtue of an origi- 
ticks, Comp. nal Juriſdiction, which was always inherent in the Crown. 

Incumb. 56. 

But by Gib/on's Codex 1082, they were formerly only Ecclefiaſticks. (5) The Commiſſion being drawn by 
the Clerks in Chancery, who were uſually Civilians ; or by the Chancellor, who was uſually a Biſhop ; 
they obtained the Name of Delegates, being a Name peculiar to that Profeſſion. Comp. Incumb, 57. 


| (c) They have Fon YT y affirm or reverſe, but have no Juriſdiction in the firſt Inſtance, as to grant 
| Adminiſtration, &c, Latch 85. 


— a Sr ct = II 7247 7ST. 4 - 4 "0" — - 


And by 25 H. 8. cap. 19. for reſtraining Appeals to Rome, it is enacted, 
That for Lack of Juſtice, at or in any Courts of the Archbiſhops of this 
Realm, or in any of the King's Dominions, it ſhall be lawful to the Par- 
ty grieved to appeal to the King's Majeſty in the King's Court of Chan- 
cery, and that upon every ſuch Appral a Commiſſion ſhall be directed 
| under the Great Seal to ſuch Perſons as ſhall be named by the King's 
Highneſs, his Heirs or Succeſſors, like as in Caſes of Appeal from the 
| Admirals Court, to hear and definitely determine ſuch Appeals and the 
Cauſes. concerning the ſame, which Commiſſioners, ſo by the King's 
Highneſs, his Heirs and Succeſſors, to be named or appointed, ſhall 
have full Power and Authority to hear and determine every ſuch Ap- 
peal, with the Cauſes and all Circumſtances concerning the ſame; and 
that ſuch Judgment and Sentence, as the ſaid Commiſſioners ſhall make 
<« and decrec in and upon any ſuch Appeal, ſhall be good and effectual, 
* and alſo definitive, and no further Appeals to be had or made from the 
* ſaid Commiſſioners for the ſame.” 
4 Inft. 340. No Appeal lies to them from a local Viſitor, nor in any Caſe of a Tem- 
Moor 782. poral Nature, nor did it lie from the High Commiſſion Court, when in Be- 
ing, becauſe they themſelves were only Delegates acting by immediate 
Commiſſion from the King. 


3 A Suit 
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Ok the Eccleſiaſtical Courts. 


A Suit commenced before the Delegates does not abate by the Death of Vent. 133. 
either of the Parties. Et „en 55 804 


— 


VI 
ö $3 4! WG 7 6 AS 3% Ke 2 Lev. 6. 
2 Keb. 768, 778. Hetley 10j,., Cro, Car. 483+ Lou. 117, 178. 


If the Delegates exceed their Authority, or proceed in Matters not pro- Moor 466, 


perly within their Conuzance, they may be prohibited by the King's Tem-#93: 85 
poral Courts. 16. 25. 


| to, Of the Court of Commiſſioners of Review. _ | 

After a Sentence by the Delegates the King may grant a Commiſſion of But for this 
Review, and ſuch Commiſſioners may reverſe the Sentence of the Dele- vis: 4 Inſt. 
gates; for the King's Power is not reſtrained by the Statute 25 H. 8. 15. 46 
cap. 19. ſupra, which ſays, that ſuch Sentence ſhall be definitive; alſo the 581. a 
Pope after a definitive Sentence by the Canon Law uſed to grant a Com- Dyer 273. 
miſſion ad revidendum, and ſuch Authority as the Pope had, claiming as Lit. Rep. 232. 
ſupreme Head, doth of Right belong to the Crown, and is annexed theret 
by the Statutes of 26 H. 8. cap. 1. 1 Elix. cap. 1. 5 


— 
8 r 
1 


— 


* (B) Of appealing from an inferto2 to a ſupe-+p,,.5,, 
__ vio? Court. 


Very Subject has a Right to appeal, and evety ſuperior Court, enabled 4 Int. 346. 
by Law to hear and determine ſuch Appeal, is obliged to receive the 
ſame, and after ſuch Appeal duly made, the inferior Court is tied up from 
proceeding any farther in the Cauſe. | | 


« By 24 H. 8. cap. 12. from the Archdeacon's Court the Appeal is to 


the Biſhop of the Dioceſe; but when the Cauſe is commenced before 


* an Archdeacon, or any Archbiſhop or his Commiſſary, the Appeal muſt 
© be to the Court of Arches. | | | 

* And by the ſaid Statute, from the Biſhop of the Dioceſe, his Chancel- 
% lor, or Commiſſary, the Appeal is to the Archbiſhop of either Province 
<« reſpeQtively. ge "HF 

* By 25 H. 8. cap. 19. The Appeal from the Prerogative Court is 
* to the King in Chancery, who appoints Delegates by Commiſſion to 
„ hear and determine the Appeal.” | 

And it ſeems by the ſaid Statute that an Appeal from the Arches is to 


be to the (a) King in Chancery. ere 


24 H. 8. c. 


| : 3 12. ſuch Ap< 
peal is to be to the Archbiſhop ; and ſo is 4 Inſt. 341. But vid Carth; 169. That an Appeal does not 


lie from the Dean of the Arches to the Archbiſhop as Viſitor, becauſe they are one and the ſame ; at leaſt 
it would be but appealing from the Deputy to the Principal. 


«* Alſo by 25 H. 8. cap. 19. Appeals from the Court of Peculiars, 
* or Places exempt, which were before to the See of Rome, ſhall be hence- 
forth into the Chancery, and ſhall be there determined before Commiſ- 
* ſioners of Delegates under the Great Seal, &c.” | 

If the Matter concerns the King, the Appeal muſt be to the higher , jug. ;49, 
Houſe of Convacation of that Province. 3440. 
Vol. I. = -Þ By 
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(0) Of citing one out of his own Dioceſe, | and 
herein bf the Bounvärtes of their Juris- 
dittton. Nerger a U 


BY: 205 9. 72 5 it is ehaRed; * That no Manner bf Perſon ſhall be 


e contra 


Page 615 * « ritual Judge, or by any other 


tan Rendeforth cited, or ſurtitrioned; or other wiſe called to appear 

* by himſelf, ör herſelf, or by any Procbrator, before any Ordinaty, Arch- 
« deacon, Conimiſſary, Official, or any other Judge Spiritual, out of the 
* Dioceſe or peculiar Juriſdiction, where the Perſon which ſhall be cited 
* ſummoned, or otherwiſe (as is aforeſaid) called, ſhall be inhabiting and 
% dwelling at the Time of awarding or going forth of the ſame Citation 
or Summons, except that it ſhall be for, in, or upon any of the Cafes 
© or Cauſes hereafter written, that is to ſay, for any Spiritual Offence or 
<* Cauſe, co mitted, or done, e followed, or neglected to be done, 
| > iht or Duty by the Biſhop, Archdeacon, Commiſſary, 
“Official, or other Perſon, having Spiritual Juriſdiction, or being a Spi- 
Perton or Perſons within the Dioceſe, or 

* other Juriſdiction whereunto he or ſhe ſhall be cited, or otherwiſe law- 
„fully called to appear and anſwer; and except alſo it ſhall be by or upon 
*« Matter or Cauſe of Appeal, or for other lawful Cauſe, wherein any Par- 
&« ty , ſhall, find . himſelf or herſelf grieved or wronged by the Otdinary, 
% Judge, or Judges of the Dioceſe or Juriſdiction, or by any df his Sub- 
* ſtitutes, Officers, or Miniſters, after the Matter or Cauſe there firſt com- 
„ menced, or begun to be ſhewed unto the Archbiſhop or Biſhop, or any 
e other having eculiar Juriſdiction, within whoſe Province the Dioceſe 
« or Place peculiar is; or in caſe that the Biſhop, 6r other immediate 
„ Tudge,or Ordinary, dare not nor will not conyene the Party to be ſued 
« before him; or. in gaſe that the Biſhop of the Dioceſe, or the Jodge of 
te the Place, within whoſe Juriſdiction, or before whom, the Suit by this 
Act ſhall be commenced and proſecuted, be Party directly or indirectly 
to the Matter or Cauſe of the ſame Suit; or in Caſe that any Biſhop or 
« any inferior Judge, having under him, Juriſdiction in his on Right and 
« Title, or by Commiſſion make requelt or Inſtance to the Archbiſhop, 
* Biſhop, or other ſuperior Ordinary or Judge, to take, treat, examine, or 
« determine the Matter before him or his Subſtitutes; ànd that to be done 
e jn Caſes only whete the Law Civil, or Canon, doth affirm Execution of 
« ſuch Requeſt or Inſtance of Iuriſdiction To be 14wful-or- tolerable ; upon 
« Pain of Forfeiture to every Perſon, by any Ordinary, Commiſſary, Of- 
ce ficial, or Subſtitute, by Virtue of his Office, or at the Suit of any Perſon, 
* to be cited or otherwiſe ſummontd or called, Contrary to this Act, of 
% Jouble Damages and Coſts, for theVexarion in that Behalf ſuſtained, to be 


A 


<« recovered againſt any ſuch Ordinary, Commiffary, Archdeacon, Official, 
e or other Judge, as ſhall'award or make Proceſs, or otherwiſe attempt or 
e pfrocure to do any Thing contrary to this Act, by Action of Debt or Ac. 
tion upon the Caſe, according to the Courſe of the Common Law of 


1 &« this 


Mi — 


Df. the Eccleſiaſtical Courts. 
* this Realm in any of the King's High Courts, or in any other compe- 
tent Temporal Court of Record, by original Writ of Debt, Bill or 
* Plaint, in which, &c. and upon Pain of Forfeiture for every Perſon fo 
ſummoned, cited, or otherwiſe called, (as is aboveſaid) to anſwer before 
« any Spiritual Judge out of the Dioceſe, or other Juriſdiction, where the 
e ſaid Perſon ſo dwelleth, or is reſident, or abiding, 10 l. the one Half 
« thereof to be ta the King x and the other Half to any Perſon that will 
« ſye for the ſame in any of the King's ſaid Courts. 3 
Frovided that it ſhall be lawfyl to every Archbiſhop of this Realm ta 
call, cite, and ſummon any Perſon or Perſons inhabiting or dwelling in 
% any Biſhop's Dioceſe within his Province for Cauſes of Hereſy, if the 
% Biſhop. or other Ordinary immediate thereunto conſent, or if that the 
* fſame Biſhop, or other immediate Ordinary, or Judge do not his Duty 
in Puniſhment of the ſame. F 
E Provided alſo that this Act mall not extend in any wife to the Prero- 
« pative of the moſt Reverend Father in God the Archbiſhop of Canter- 
© byry, or any of his Succeſſors, of or for calling any Perſon or Perſons 
gut of the Dioceſe where he or they be inhabiting, dwelling, or reſident, (a)Godb.21 
« for (a) Probate of any Teftament or Teſtaments, any Thing in this Act Extends 4 
& contained to the contrary. | | do the Probate 
Provided alſo that this Act he nat any may burtful or prejudicial to „ WII. 
e the Archbiſhop of York, nor to his Succeſſors, of, for, or concerning the 
* Probate of Teltaments within his Proyince and Juriſdiction, by Reaſon 
* of any Prerogative; any Thing in this Act to the contrary notwithſtand- 
ing. e e 
In the Conftruftion of this Statute the following Opinions have been * Page 616 
Holden, That the Archbiſhop of Canterbury cannot cite a Perſon for Sub- 
ſtraction of Tithes ving in Eſex into the Court of Arches holden in Lon- 
don, although Efſex be within the Dioceſe of London, and that this Statute, 
like all other Acts of Parliament, ſhall be exppunded by the Judges of the 
Common Law, although they relate to Spiritual Perſons and Affairs, and 
that where- ever an Act of Parliament prohibits the doing a Thing, any |. Co 
Court acting contrary may be reſtrained by Prohibition. 0 ** 
If a Perſon inhabiting within one Dioceſe doth ſubſtract and with-hold Lev. 96. & 
his Tithes within another Dioceſe, a Suit may be commenced and proſe- Godb. 191. 
cuted in the Court of the Biſhop, in whoſe Dioceſe the Tithes are fo ſub. * Brownl. 
ſtracted, and the Party ſo ſubſtracting his Tithes may be there cited and 177747, 


f * WY Hard. 421. 
ſummoned, although inhabiting within another Dioceſe. Winch Ent. 


. 


i | . o. a. 
Cro. Car. 97. Rol. Rep. 329. Carth. 476. Machin and Moulton, S. P. ies he Dioceſe 
in this Statute ſignifies Juriſdiction, and it is the Locality of the Lands which gives juriſdiction, al- 
though the Maxim in the Civil Law is forum /equitur reum. 5 Mod. 450. S. C. 2 Salk, 549. pl. 9. 
8. C. ö Bn | 


So a Suit for. a Legacy, may-be, in the Dioceſe, where the Will is proved, Vent. 233. 
an 


although the Defendantlives ia another Dioceſe, and the citing of him out r 
of ſuch Dioceſe is not within the Statute. r 


So where. A. and others, who lived in the Dioceſe of Litchfield and Co- Salk. 164. 
ventry, but occupied Lands in the Dioceſe of Peterborough, were taxed in pl. 1. 
the Pariſh, where they, occupied Lands for the new caſting of the Bells of 
the Church; and, upon Refuſal to pay, a Suit was commenced againſt 
them in the Dioceſe of Peterborough ;,,and it was held that occupying 
Lands made them Inhabitants, and that the citing of them into the Dioceſe 
where the Lands lay, and in reſpect to which they were chargeable, was | 
not. within, the Statute; alſo (a) that Bells, were more than a mere Orna- (a) 3 Mod. 
ment, which the Inhabitants were bound to repair. 211. 8. C. 


. Ld. Raym. 
59, 512. 2 Ld. Raym. 1408, Carth. 360. 5 Med. 389, Pre. Ch. 42. ; 8 Mod. 338. 10 Mod. 13. 
32 Mod. 416. And there ſaid that a Prohibition was granted, becauſe but a Perſonal Charge, and not 
like the Repairing of the Church, which is a real Charge upon the Land, let the Owner live where he will. 


My 
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Of the Eccleſiaſtical Courts. 


13 Co. 4. My Lord Coke ſays, that by this Statute the Archbiſhop is reduced to a 
Porter and per Dioceſe, or peculiar Juriſdiction, unleſs it be in five Caſes, as 1; 
Se“ In Default of the Ordinary. adh, In Caſe of Appeal. 34h, Ot in caſe 
: the Ordinary dares not, or will not, convene the Party.  q4tbly, Or if the 
(a) On Sug. Ordinary be Party to the Suit below. 5thly, In Caſe (a) of Inſtance and 
geſtion that Requelt by the Ordinary, | RY ” 


the Party is 3 | 

ſued — of the Dioceſe, the Court grants a Prohibition; but if it appears upon Proof that it was upon 
Requeſt to the Archbiſhop, according to the Exception, the Prohibition will be ſtayed. 5 Mod. 71. 
Godb. 214. Latch 180. The Party in alledging ſuch Requeſt need not ſhew the Matter ſpecially, 
that it might appear to have been of a ſpiritual Nature, nor that the Requeſt was under Seal. Cro - Car. 162. 
The Requeſt may be from a Peculiar to the Ordinary of the Dioceſe, Cro, Car. 162.—But whether 
from a Peculiar Court, or from the Archdeacon's Court immediately to the Archbiſhop, wide Hob. 16, 


186, Syd. 90. 5 Mod. 238, 239. 


M_ K 


* 


12 Co. 76. The Party who is cited out of his Dioceſe muſt move for a Prohibition 
_ before Sentence, for by litigating the Matter in that Court he ſubmits to 
W—— Juriſdiction. : 8 | 
Carth. 34. Bur if upon the Face of the Libel it appears that the 1 is an Inha- 
35+ bitant at a Place out of the Dioceſe, there the Libel is Felo de ſe, and in 
ſuch Caſe the Sentence makes no Alteration. + | | 


+ See ſupra, it is not in all Caſes, actual Reſidence, that will determine the Queſtion. 


Carth. 34. Yet in a Caſe where A. in the Libel was named of D. in Hampſbire, 
which is known to be within the Dioceſe of Vincbeſter, was cited into the 
Dioceſe of London, and though Affidavits were offered of that Matter, yet 
being after Sentence, the Court held that they could not take any Notice 
within what Dioceſe D. in Hampſhire was, for they could not ex Offcio take 
Notice of the Limits of Biſhopricks, but they ſhould not take it to be 
within the proper Dioceſe, 1 | 
* Page 617 The Boundaries of all Juriſdictions ſhall be determined in the King's 
S Temporal Courts; ſo if the Queſtion be, Whether in ſuch a Place there 
2 Kol. Abr. be a peculiar Juriſdiction exempt from the Ordinary, this ſhall be deter- 
291. Several mined by the King's Temporal Courts; for it would be unreaſonable that 
GP — the Archbiſhop, or Biſhop, ſhould be Judge in his own Cauſe, and if they 
88 take upon them to determine any of thoſe Matters, a Prohibition will be 


granted. 


— 2 N — — —_— 


(D) Jn what Caſes the Eccleſiaſtical Courts 
are allowed to have Jurisdiction. 


HE Statute 13 E. 1. called the Statute of Circumſpete Agatis, and 

9 E. 2. called Articuli Cleri, are the. moſt antient, as well as the 

rincipal Statutes, which declare in what Caſes the Eccleſiaſtical Courts 
ſhall have Juriſdiction. 

The Words of the firſt are, * The King to his Judges ſendeth Greet- 

ing: Uſe yourſelves circumſpectly in all Matters concerning the Biſhop 

„ of (a) Norwich and his Clergy, not puniſhing them if they hold Plea in 


fe) The i. Court Chriſtian, of ſuch Things as be (5) merely Spiritual, that is, to 


thop of Nor- 


ich is only : as | 
put for an Example, for it extendeth to all the Biſhops within the Realm, 2 Inſt, 487, (s) As Hereſy, 


Schiſm, Holy Orders, and ſuch like, 2 Inſt, 488. : 
| f «i wit 
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Of the Eccleſiaſtical Couzts. 


wit of Penance enjoined by Prelates for deadly Sin, as Fornication, 

« Adultery, and (c) ſuch like, for the which, ſometimes Corporal Penance, 

« and ſometimes (4) Pecuniary is enjoined, eſpecially if a Freeman be 

* convict of ſuch Things; alſo if Prelates do puniſh for leaving the Church- 

« yard uncloſed, or for that the Church is (e) uncovered, or not conve- 

« niently decked ; in which Caſes none other Penance can be enjoined but 

% Pecuniary. 1tem, If a Parſon demand af his Pariſhioners Oblations or 

) Tithes due or accuſtomed, or if any Parſon do ſue againſt another 

* Parſon forTithes greater or ſmaller ; ſo that the fourth Part of the Value 

« of the Benefice be not demanded. Item, If a Parſon demand Mortuaries 

& in Places where a Mortuary hath been uſed to be given. Jem, If a 

« Prelate of a Church, or Patron, demand of a Parſon a Penſion due to (<) As Inceſt, 
« him; all ſuch Demands are to be made in a Spiritual Court, and for —— 
« laying (g) violent Hands on a Clerk; and in Cauſe of Defamation it , jag 488. 
e hath been granted already, that it ſhall be tried in the Spiritual Court (4) Muſt be 
« when Money is not demanded ; but a Thing done for Puniſhment of intended by 
« Sin, and likewiſe for breaking an Oath, in all Caſes afore rehearſed, the wry in Dora 
« Spiritual Judge ſhall have Power to take Knowledge, notwithſtanding penance. 
« the King's Prohibition.“ (e) This doth 

not extend to 

a private Chapel which a Man has to his own Uſe, nor to the Chancel, which is to be repaired by the 
Parſon,  z Inſt. 489. 2 For this wide Title Tithes. ) the Suit muſt be pro /alute Anime ; 
and therefore, if the Clerk ſue in the Court Chriſtian for Damages for the Battery, he incurs a Premunire, 
for the Eccleſiaſtical Judge ought to proceed only to correct the Sin. 2 Inſt. 492. If a Clerk 
be arreſted by Proceſs of Law, he cannot for this ſue in the Eccleſiaſtical Court, 2 Inſt. 492. If a 
Clergyman be only aſſaulted, no Remedy is to be had in the Spiritual Court, but in the Common Law 
Courts. Cro. Eliz. 753. Pryn's Caſe, | A | 


The Statute Ariiculi Cleri, or 9 E. 2. enumerates ſeveral Caſes in which For the Ex- 
the Spiritual Courts ſhall have Juriſdiction; particularly as to Tithes, Ob- 1 of 
ventions, Oblations, Mortuaries, Redemption of Penance, violent laying 222 
of Hands on Clerks, Defamation; in which Caſes the King's Prohibition 599 to 639. 
ſhall be of no Force. | | | 


Matters Teſtamentary, as the granting Probate of Wills, granting Ad- Page 618 
miniſtration, c. are of Eccleſiaſtical (þ) Conuzance, and in theſe the 
may proceed according to the Eccleſiaſtical Law, and their Sentences ſhall (5) Matters 


be preſumed juſt and agreeable to ſuch Law, though (i) contrary to the T0 3 


Rule and Reaſon of the Common Law. | juriſdiction of 

c ; | ; the Spiritual 
Courts by the Cuſtom of England, and not by the Eccleſiaſtical Law. Lynwood 174..Ferbo Approbatis, 
vide Salk. 37. Antiently the Probate of Teſtaments was in the County Courts Lamb. Saxon 
Laws, 111. Where the Biſhop and Sheriff ſat together. Wilkins 78. Lamb. Saxon Laws, 64. 
William the Conquer firſt ſeparated the Eccleſiaſtical from the Civil Juriſdiction; yet his Charter does 
not mention Matters Teſtar.entary, or the Probate of Wills, to be of Eccleſiaſtical Conuſance, but only 
ſays, that the Crimes that were to be proſecuted pro ſalute Anime were to be of that Conuſance, Se/dex 
Eadm, 167. But afterwards the Eccleſiaſtical Courts obtained a Juriſdiction herein, the Clergy having 
perſuaded the People that every Diſpoſition of the Teſtator was Gratuitous and Charitable, and to be 
diſpoſed of by the Executor, for the Good of the Soul of the Party deceaſed. Seiden Eaam. 168, 
g Co. 38. (3) 4 Co. 29. 7 Co. 47. | | : 


Although the Spiritual Court hath Conuſance of the Probate of Teſta- * 
ments, yet if () a Court-Baron hath had Probate of Wills Time out of 5 C. 73. b. 
Mind, and hath always continued that Uſage, every Will within the Pre- Rol. Abr. 


cincts thereof muſt be proved there; and if the Spiritual Courts take upon 4085 by the 
them to grant the Probate of any ſuch Will, a Prohibition lies. Cuſtom of 
| London, the if 
Government of Orphans, and Effects of Perſons dying in London, belongs to the Mayor and Aldermen 164 
of London; and if any Suit be commenced, or Proceedings had in the Eccleſiaſtical Court, for any Matter 1 
within ſuch Regulation, a Prohibition lies, 5 Co. 734. 2 Inſt. 249, 660. March 107. * See 1 
Com. Dig. 3. V. 423. (G. 1.) | 0. 


Vol. I. 8D If 


\ 


— — rm — — 
Df the Eccleſiaſtical Courts. 

w_ If the Will is proved in the Eccleſiaſtical Court, that Court has executed 

900. 38. Hen- its Authority, and the (4) Executors muſt ſue in the Temporal Courts to 

flow's Caſe, get in the Eſtate of the Deceaſed. | 

4) An Ad- | 

3 muſt ſue for the Goods of the Inteſtate in the Temporal Courts, for the Kceleſiaſtical 


cannot try the Property of Goods. 2 Rol. Abr. 287. Say and Harwood; and a Prohibition —— 
ſor ſuch a Suit. | " r | 


As the Eccleſiaſtical Courts have now the Probate of Teſtamenta, they, 
as incident to ſuch Juriſdiction, have Power to determine all thoſe Matters 
that are neceſſary to the Authenticating every ſuch Teſtament ; therefore, 
(e) if the Seal of the Ordinary appears, it cannot be ſaggeſted or given in 

) Evidence in the Common Law Courts, that the Will was forged, + or 


8 that the Teſtator was Non compos, or that another Perſon was Executor; for 
2 Rol. Abr. of theſe they had a proper Juriſdiction, and the Remedy muſt be by 
299. Appeal. | 

ard. 131. 


(f) Bur it may be given in Evidence that the Seal was forged, or the Will repealed, or that there were 
bona Notabilia, becauſe that is not in ContradiQtion to the real Seal of the Courts, but admits the Seal 
and avoids it. Lev. 235, 236. Vaugh. 207. Show. 293. Salk. 36. pl. 1. Comb. 185. Skin. 299. 
pl. 2. Holt 305. pl. 4. 


+ This is in Caſe of Per/ona/ Eſtate only. In any Queſtion as to a Real Eſtate, where Title is 
made under a Will,-the Original muſt be produced, and conſequently its Authenticity, and the Ability 
of the Teſtator to make it, may be controverted. 


2 Rol. Abr. Although regularly, where the Spiritual Courts have Conuſance of the 
- 299: Principal, they ſhall have Conuſance of the Incidents and Acceſſaries; yet 
car” 94” -, if the Incident is a Matter merely Temporal, or if a Temporal Matter 
Hetley 87. be pleaded in Bar of an Eccleſiaftical Demand, they muſt proceed in the 
2 Inſt, 608, Eccleſiaſtical Court according to the Temporal Law ; otherwiſe they will be 


Lynwood 174. prohibited. 
Sid. 161. 


1 As if Payment be pleaded in Bar of a Legacy, and there is but one 
Oro. Eliz. 88, Witneſs, which the Eccleſiaſtical Court will not admit, becauſe their Law 


— 158, requires two Witneſſes; there the Temporal Courts will prohibit them, be- 
75. cauſe it is a Matter Temporal, that bars the Eccleſiaſtical Demand. 
Comb. 160. | 


Holt 752. pl. 1. Vent. 291. Richard/on and Deſborow adjudged, 3 Mod. 283. Show. 158. Id. 
Raym. 220, 346. 2 Ld. Raym. 1161, 1172, 1211. 2 Salk, 547. pl. 1. Shotter and Friend ad- 
judged. Carth. 142. S. C. adjudged. But it is not ſufficient Ground for a Prohibition, to ſug- 
geſt that the Spiritual Court objected to the Credibility of a Witneſs, nor to ſuggeſt that the Plaintiff 
had only one Witneſs to prove the Fact, unleſs that he alledge that he offered ſuch Proof, and it was 
refuſed for Inſufficiency. Carth. 143, 144. 


* Page 619 But if there be only one Witneſs to prove a Nuncupative Will, and 
the Eccleſiaſtical Court refuſe the (a) Probate thereof, becauſe to every 
ſuch Will their Law requires two Witneſſes, no Prohibition lies; be- 

Carth. 143- cauſe there is no other Way of authenticating ſuch Will but in the Spiri- 


(a) Yerif a tual Court, and this being the principal Matter, they had Conuſance 
Revocation of thereof. 


ſuch a Will is | | 
pleaded, and proved by one Witneſs, and they refuſe the Plea for want of ſufficient Proof, a Prohibition 
will go, becauſe the Revocation is a Temporal Matter. Velv. 92. by three Judges againſt two, & wide 


2 Rol. Abr. 299. Carth. 143. S. C. cited, 


If the Spiritual Court do admit a Will, but yet will not give the Probate 


to the Executor becauſe he cannot give Security for a juſt * 
0 * the 


1 


Of the Eccleſiaſtical Courts. 
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the Temporal Courts will grant a Mandamus; for though they are to deter- 


mine whether there be a Will or not, yet if there be a Will, the Executor the this ei 


has a Temporal Right, and they cannot put any Terms upon him but Tit. Zu 
what are mentioned in the Will. F . * 2 — 
| raters, and 


there, that in certain Caſes the Court of Chancery will compel Executors to give Security f. 


—_—— 2 — 


NC A 
—_ 
— 


* 


— 


+ In Caſe of an Orphan, the Chamberlain of Lenden may compel the Executor or Adminiſtrator, 
of a Freeman, to give Security, See Hob, 247, 3 Com. Dig. 424. 


9 » — 


If an Executor, after Probate, becomes (+) a Bankrupt, yet the Spiritual Skin, 

Court cannot revoke the Adminiſtration ; for he is intruſted by the Teſta- pl, » 299- 

tor who was the proper Judge of his Fitneſs and Sufficiency. - Salk.36. pl. 1. 
| 6) But if 

Executor becomes Non compos, the Spiritual Court may commit Adminiſtration to another, Wel that 

is a natural Diſability, Salk 36. pl. 1. 


But the Juriſdiftion of the Eccleſiaſtical Courts is confined to Wills 
relating to Goods and Chatrels only; and therefore (c) if a Man gives (e) Hob. 26g. 
Lands to be ſold for the Payment of Debts, and diſpoſes of the Money Cro. Jac. 279. 
to ſeveral Perſons, that cannot be ſued for in the Eccleſiaſtical Courts, but 304. 8 
only in a Court of Equity; becauſe that is not a Legacy merely of * Ab. : 
Goods and Chattels, but it ariſes originally out of Lands and Tene- 285, 
ments. 
But if a Rent be deviſed out of a Term for Years, the Eccleſiaſtical Lev. 179. 
Courts may hold Plea thereof; for the Term for Years being only a Chat- Sid. 279. 
tel is Teſtamentary, and conſequently the Rent deviſed thereout. 2 Keb. 8. S. C. 
If a Man makes a Will, and appoints A. and B. his Executors, to each 

of whom he gives five Pounds, but makes no Diſpoſition of the Reſidue of Ld. Raym. 86. 
his Eſtate, the Eccleſiaſtical Courts cannot compel a Diſtribution of (d) Nn 
ſuch Reſidue, for they have only a Juriſdiction to order a Diſtribution 8 
where the Party dies Inteſtate. | + he 

5 Mod, 247. 
Petit and Smith, and a Prohibition granted accordingly. (4) Where the Courts of Equity in ſuch 
Caſe conſider the Executors as Truſtees only, and compel a Diftribution, wide Tit, Executors and Adni- 
niſtrators, and where they have a concurrent Juriſdiction with the Ecclefiaftical Courts, vide Chan. 
Ca. 200. 2 Chan, Ca. 85, 95. 2 Vent. 362. 2 Vern, 47, 76. Preced, Chan. 546. | 


Matrimonial Cauſes, as Marriage Contracts, Conſanguinity, Divorces, But for this 
Alimony, &c. are within the Juriſdiction of the Spiritual Court. | 4 
Tithes, Oblations, Mortuaries and Penſions, are of Eccleſiaſtical Conu- 

ſance; but if to a Demand of Tithes the Party pleads a Modus Decimandi, , Head of 
ſuch Cuſtom, like all (e) others, muſt be determined in the Tempotal Tithes, 


Courts ; and if the Eccleſiaſtical Courts take upon them to determine it, LI. the 


2 Prohibition will lie. wardens libat 


| inſt F. 8. 

for not repairing Part of the Church-Wall ; wherein he ſets forth, That J. S. was ſeiſed- of ſuch a 
Manor, c. and that the Lords thereof, for the Time being, were by Cuſtom immemorial bound to 
repair Part of the Wall ratione tenure; if this Cuſtom be denied, a Prohibition will be granted, although 
after Sentence, for on the Face of it, it appears that the Spiritual Court had not Juriſdiction. Carth, 


33. Vid Carth. 151. 


But if A. ſues for Subſtraction of Tithes in the Spiritual Court, andthe “ Page 620 
Defendant pleads a verbal Compoſition for two Years, no Prohibition 

wilt be granted; and where the Eccleſiaſtical Courts refuſe a Plea of Com- — nf 
poſition for Life or Years, there is no Remedy but by Appeal to the 9c en ad. 


Arches. The Jud ged. 
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Of the Cecleſiaſtieal Courts. 


3 Rol. Abr. The Eccleſiaſtical Courts have no Juriſdiction to hold Plea of a Matter 


oy. 


Benefit of the Outlawry be granted to J. S. who receives the Tithes from 
the Pariſhioners, and afterwards the Parſon ſues the Pariſhioners for 
Tithes, who plead the Outlawry and the Grant to F.S. a Prohibition 
lies; for the Outlawry is a Matter of Record, of which they have not 
Conuzance. | 
EO The Spiritual Courts cannot hold Plea pro reformatione Morum, in a Cauſe 
884. 2 that is criminal and (a) triable at our Law; and therefore they cannot 
Keb. 721, hold Plea pro reformatione Morum for a legal Perjury, but for Perjury in 


(a) But they their own Courts they may puniſh. 
may deprive 


— a = ps 4 Crime, Dyer 293. But not after the Crime is pardoned. Heb. Scarl's Caſe, Comp. 
cumb. 53. 5 


Comb. 71. So if the Spiritual Court proceed againſt a Man for writing a Libel, a 
Prohibition lies; for this is an Offence indictable at Common Law. 

If the Goods of a Church be ſtolen, it is Sacrilege and Robbery, and the 

r Churchwardens ſhall have an (5) Appeal of Robbery; alſo (c) the Offender 
— 315 3 may be libelled againſt in the Spiritual Court pro ſalute Anime & reforma- 
37 H. 6. 39. lione Morum, but not to recover Damages. | 

id. 281. ä a 

Keb. = 2 Inſt. 492. 4 Keb. 743. An AQtion at Law lies for a Battery on a Spiritual Per- 


| ſon, as alſo a Suit in the Spiritual Court for Irreverence to his Character. 6 Mod. 156. Vid Cr. 


Eliz, 655. 

(E) How they are to proceed, as to thoſe Mat- 
ters in which they have a Jurtsdiction, 
otherwiſe will be controuled by the Tem- 
poꝛal Courts. ; 

4 Co. 29. a, HE Eccleſiaſtical Juriſdiction is derived from the Common 3 but 
7 Co. 42. b. the Form of the Proceedings, and the coercive Power exerciſed in the 


Rol. Abr. 5 30. Eccleſiaſtical Courts, is after the Form of the Canon or Civil Law; and 
2 Rol. Abr. therefore the Judges of the Common Law will give Credit to their Pro- 
298, 299+ ceedings and Sentences, in Matters in which they have a Juriſdiction, and 
believe them conſonant to the Law of the Holy Church, although againſt 
the Reaſon of the Common Law; and if there be a Gravamer it muſt be 
redreſſed by Appeal. | 1 775 
Skin. 27, pl. They may cite the Members of a e by their Chriſtian Names 
3, 28. and Names of Baptiſm, for a Duty due from them in their Corporate Ca- 
| pacity, as a Rate for not repairing a Church; for they have no Diſtringas 
as at Common Law, by which they may take their Lands or Goods, and 
therefore muſt proceed againſt them in their Natural Capacity. | 
5 Mod. 449, A Citation may be ſerved on a Sunday, or, according to the Cuſtom of 
Carth. 504. the Eccleſiaſtical Court, it may be fixed to the Church-Door on a Sunday; 


— may ay and this ſhall not be ſaid to be reſtrained by the 29 Car. 2. cap. 7. which 


V . prohibits the Serving of any Proceſs whatſoever upon a Sunday, except in 
Ga, Caſes of Treaſon, Felony or Breach of the Peace. Wy 


By 


of Record; therefore if the Parſon of a Church be outlawed, and the | 


— 
** 


2 


Or the E Ecclefialica Courts, 


n 


0 By the 13 Car. 2. cap. 12. it is enacted, That it ſhall not be lawful * — 621 
* for any Archbiſhop, Biſhop, Vicar General, Chancellor, Commiſſary, For the Pro- 
< or any other Spiritual or Eccleſiaſtical Judge, Officer or Miniſter, or — 
« any other Perſon, having or exerciſing Spiritual or Eccleſiaſtical Juriſ- —4 4 
% diction, to tender or adminiſter, unto any Perſon wharf 72 the Oath vigeCro. Ela. 
ce uſually called the Oath ex 7 phi tes” prheOath; 0 


201. 
Na Perſon, to whom the ſame is iſtred, may be "h x Cro. Car. 291. 


« compelled to confeſs, ar accuſe, or to purge him or herſelf, of any cor 755. 


„Criminal Matter or Thing, whereby he or ſhe may be liable to — 19g 


any C a 
„ Cenſure or Puniſhment. 5 thu J 8 
Conſtruction of this Stdtate wide Sid. 5 7h MF 185 10 Mod. 7 Ld. Raps bY * 0 
Neun. 767: 2 Mol 18. Vear. 1. r : 


«a * ; * 


If a Man is 88 d againſt ir in the $ piritga ourt Dec, add 2 80 = 
the Libel chares that he Tpoke ſuch an Loch ords, aut in eſfeliu conſimi- 298, Palmer's 
lia, although a Declaration at Law, in this Form, would be naught for In- 1 


certainty; yet the Libel is good, being nM d the Courſe of the Ec- 
cleſiaſtical Court. 


If one ſues in the Spiritual Codft fot s Le gacy, A100 the Execuror (a) 


pleads that he h t Aﬀes beyond the —— due from the T = and * Abe. 
the Plea (3) i 18 re * a Prohibition lies. { , Y 1 ah 4 


pleaded Plentment adminifter, and the plea beit refuſed, a Prohidhion Was mdved for; Bur 15 
A I Mater of Ecclefaſtical anger wer Sid. 274. Keb. 939. Sainller/en's Cate; & * 77. 5 
114. Golld. 4 (5) That there muſt be an Affdavit of fach Refuſal; Skin. ab; pl. 


will be granted quoy/quk 5 but there imuſt be an AMdavic that ſich Copy e Mod. 308. 


was demanded and refuſed. - 


The Eccleſiaſtical Court can (c) neither View . nor Amerce; e 
for their Juriſdiction being founded on the Canon or Civil Law, their Pro- , 4 * 7 uy 
ceedings are only by Eccleſiaſtical Cenſures. Noy 17. 

They h 
but two Sorts of Puniſhment, Penance and Coſts, which firſt may be commuted or diſpenſed with for 
Money. $ Mod. 70. 


II the Spititiial-Covrt refuſes to give # Copy of the Libel, 1 EI Vent. 252, 


If a Man be weck la 1 Eccleſiaſtical Court, and tbe J vage take an Ob- 2 Rol. Abr. 
ligation from him that he will perform the Sentence, i Prohibition Hes; for 302. 


if it be in a Matter within his Juriſdiction, there are lawful Means of Dom- 
pelling him to — the Senenct; 


1 
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---*Hfthe CourtofAdmiralty. 


4 Inft. 142. HE Court of Admiralty is a Court for all Maritime Cauſes or 
(a) Inſt. 167, Matters ariſing upon the High Sea, and its Juriſdiction is de- 
N Fug rived from the King, who (a) protects his Subjects from Pirates, 
one's Sc. and who has (5) a Dominion over all the Britiſh Seas; this 


Go) For ths Juriſdiction he exerciſes by the (c) Lord High Admiral, or thoſe lawfully 


Antiquity of deputed for that Purpoſe. 

this high Of- | 

ficer, vide Co. Lit. 260, 12 Co, 80. And for antient Records relating to his ſuriſdigion, vide 4 Inft. 
142. By the 2 V. & M. ſeſſ. 2. c. 2. Commiſſioners of the Admiralty have the like Authority and 
Juriſdiction as the Lord High Admiral.——By the 2 H. $ Stat. 1. c. 6. the King by Letters Patent 
may appoint in every Port a Conſervator of a Truce, worth 40 J. per dun. in Land; who by the "gy 
Patent, and the Admiral's Commiſſion, ſhall inquire of Offences againſt Trace and Safe Conduct, Oc. 
as the Admirals have done, &c ſaving the Determination of the Death of a Man, and the Execution 
thereupon, to the Admiral, The Lord Warden of the Cingue Ports is alſo Admiral there, and bath the 
Juriſdiction of the Admiralty exempt from the Admiralty of England. 4 Inft. 223. 2 Jones 66, 67. 
Which Juriſdiction is ſaved to him by ſeveral Acts of 2 as 2 H. 5. Stat. 1. c. 6. 27 H. 8. 
c. 4. 28 H. 8. e. 15. 5 Eliz. c. 5. 11 C12 l. z. c. 7. Via, &c. 


For the better bringing together the ſeveral Caſes and Reſolutions that 
have been in the Temporal Courts, relating to the Juriſdiction of the Court 
of Admiralty, I ſhall conſider, ' 


(A) To what Places the Jurisdi#ſon of the Admiralty is 
- confined, 623. 


(B) To what Things its Jurisdickion extends; and herein 
of ſuch Matters as ariſe, partly on Sea, and partly on 
Land. 624. 

(C) To what Contracts its Jurſsdiction extends: And 
herein ok Contracts made on the Sea. 626. 

(o) To what Crimes and Offences its Jurſsdiction ex- 
tends. 628, 


E) By what Law it pꝛoceeds. and the Fozm of ſuch Pꝛo⸗ 


ceedings. 629. 


Ok the Court of Admiralty. 


ä COCFIR "IO OY r 
* * 


„() To what Places the Jurisdiction of the es- 623 
| Admiralty ts confined. 


T is laid down as a general Rule in our Common Law Books, That the (a) As 4 Ind, 
4 Admiral's Ne is confined to Matters ariſing on the (a) High 137, 138, 


as only, and that he cannot take Conuzance of Contracts, &c. made or ' 281 os 


done in any River, Haven or Creek within any County; and that all Mat- Bor ,., 
ters ariſing within theſe are triable by the Common Law. 1 
N | wet 2 IS IS Godb. 261. 
2 Sid. 81. Hob. 79, 212. 13 7 2 Brownl. 10, 37. 2 Bulſt. 322, Rol. Rep. 133. * Butout 
Books ſeem not to be agreed what ſhall be counted um Mare, or the High Sea; by ſome, it is no Part 
of the Sea where one may ſee what is done on the other Side of the Water. 4 Inſt. 140, 141. 12 Co, 
80. Moor 892.— That what is within the Body of the County is no Part of the Sea, 4 Loft. 140,—That 
the Admiralty Court cannot hold Plea of a Thing done upon the River Thames, becauſe within the Body of 
the County. Rol. Abr. 531. Owen 122, 2 Brownl. 37. S. C. adjudged. Leon. 106. Moor 916. 2 Rol. 
Rep. 413. S. P. adjudged. Nor of a Matter ariting at Limehouſe. Cro. Jac. 514. 2 Rol. Rep. 49. 
Moor 891. S. P. adjudged. But by Owen 123. Such Place as is covered with Salt Water is a 
Mare.——And Rol. Rep. 250. By Coke, the Admiralty Court hath Conuzance of a Matter done in a 
Ship, ridingin a Port that is not within the Body of a County. But it ſeems agreed, that though in a Libel 
in the Court of Admiralty the Fact is laid to be done /uper altum Mare; yet it may be ſurmized that it way 
done in Cerpore Com, Wc. and thereupon a Prohibition will be granted, for the Sarmiſe is traverſable, 


Moor 891. pl. 1255. Latch 11. 


But it hath been reſolved, That between the High and Low Water Mark, 
the Common Law and Admiralty have Imperium diviſum, ſcilicet, the one ow. 107, 


when it is not, and the other when it is covered with Water; and that ny 
(5) the Soil upon which the Sea flows and reflows, may be Parcel of a _— : 


Manor. * And. 8g. 


| | 8. C. 
3 Inſt: 113. $.P. (5) If a Man's Lands lie to the Sea, if they are increaſed by inſenſible Degrees, 
they belong to the Soil adjoining z but if the Sea leaves any Shore by a ſudden Falling off of the Water 
then ſuck derelict Lands belong to the King. Dyer 326. 2 Rol. Abr. 190 |]. If a River, as far az 
there is a Flux of the Sea, leaves its Channel, it belongs to the King; for the Exglis Sea and Channels 
belong to the King, and he hath the Property in the Soil, having never diſtributed them out to his Subjects. 
—2 Kol. Abr. 170. But if a River, in which there is no Tide, ſhould leave its Bed, it belongs to 
the Owners on both Sides; for they have, in that Caſe, the Property in the Soil, being no original Part 
or Appendix to the Sea, but diſtributed out as other Lands, 2 Rol Abr. 170.—— lf the Sea overflow my 
Land for forty Years, and after re- flow, yet I ſhall have my Land again; for the Act of Nature cannot 


alter the Property. 2 Rol. Abr. 1168. 


* And Parcel of a Pariſh, and Oyſter Layings, Cc. rated to the Poor. — Many Inſtances in Eee 
Kent, and other Parts. | . 8 | 


— — 
1 ed 


y Or, to the Lord of the adjoining Manor, if derelict Lands are included in the Grant. 


By the 13 R. 2. cap. 5. Upon Complaint of Incroachments made by _ 
the Admirals and their Deputies, it is enacted, That the Admirals and 2 —4 
<< their Deputies ſhall (c) meddle with nothing done within the Realm, 3 5 


« but only with Things done upon the Sea. this Statute, 
| | vide 3 Bulſt. 

205, (c) This muſt be intended of holding Pleas, and not of awarding Execution; for, od A — 

ing this Statute, the Judge of the Admiralty may do Execution in the Body of the County, 13 Co. 52. 


By the 15 R. 2. cap. 3- upon the like Complaint, it is declared, ** That 2 Stra. 104g. 
« all Contracts, Pleas and Quarrels, and other Things done within the 
« Bodies of Counties by Land or Water, and of Wreck, the Admiral 


„ ſhall have no Conuzance, but they ſhall be tried, &c. by the Law 2 | 
| LI . 


W 


Of the Court of Admiralty. 


(2)By theRe. “ the Land; but (4) of the Death of a Man, and of Mayhem done in 
ſolution of the great Ships, being in the main Stream of great Rivers beneath the (e) 
Judges in © Bridges near the Sea, and in no other Place of che ſame River, the Ad- 


= * ** mira] ſhall have Conuzance ; and alſo to arreſt Ships in great Flotes, for 


Lr the great Voyages of the King and the Realm, ſaving to the King his 


Statute he * Forfeitures; and he ſhall have Juriſdiction in ſuch Fleets during ſuch 
may redreſs Voyages only, ſaving to Lords, Sc. their Liberties? . =” 
all Annoy- | 

ances and ObſtruQions in thoſe Rivers, which are an Impediment to Navigation, and may try Conrad. 
and Injuries done there which concern Navigation at dea; bat ©, (r} In Owen 122. K is faid pry 
Cur', That the Tranſlator miſtook Bridges for Points, as the Land's Ende. enub 


6 5 age 624 * By the 2 H. 4. cap. 11. reciting the 13 K. 2. cap. 13. it is enacted, 
e may be ., That be thar (% finds himſelf aggrieved (2) againſt the Form of the 
brought by Statute, ſhall have his. Action by Writ grounded upon the Caſe againſt 
one Part- *« (4) him that ſo purſues in the Admiralty, and recover - his double 
Owner, for „ Damages againſt him, and he ſhall incur the Pain of 10. if he be 
it is grounded de attainted.“ | ; 42s i 7 2 e 307 

erely on a L - | 23 g 

ort. Carth. | Ibis. 95 1 
295. (e) If upon Petition to the Judge of the Admiralty, a Ship is ſtopped in the Harbour 4ill Cau- 
tion given not to trade within the Limits of the Ea, - India Company, this is a Proſecution within the 
Statute, though there is no formal Plaintiff or Defendant; and in many Caſes the Suits there are againſt 
the Ship itſelf, Carth. 294. Skin. 361. pl. 3. 4 Mod. 1 Salk. 31. mY z Lev. 353+ 8. C. 
between Child and Sands. (5) Though the Proſecution be by the Command of the King, and in the 
Name of his Proctor, yet if it was apon the Solicitation and by the Procuration of the Parties, and they 
pay the Fees, they purſue within the Intention of the Act. 3 Lev. 353. 


» ® 
— — 


” * * 


(3) To what Things its Jurisdiction extends: 
And herein of ſuch Matters as ariſe partly 
on Dea, and partly on Land, | 


5 "pv ſplit at Sea, over the Goods which become (i) Flotſam, Petſam, or 


4 Inſt. 154, Ligbam; and a Suit for theſe muſt be in that Court; but for G wrecked 


Palm. 96. they (&) muſt be claimed by Action at Common Law. 
did. 178. 


Rol. Abr. 531. (i) There are four Sorts of ſhipwrecked Goods, wiz. Flotſam, Jerſam, Ligam, and 1 


Wreck. Flotſam is when the Ship is ſplit, and the Goods float upon the Water between High and Low 
Water Mark; Jelſan is when the Ship is in Danger to be drowned, and for ſaving the Ship the Goods 
are caſt into the Sea ; Ligam, Lagan, or Ligan, is when the heavy Goods are caſt into the Sea with a Buoy, 
that the Mariners may know where to retake them ; Wreck is, where Goods Shipwrecked are caſt upon 
the Land ; theſe, when all the Crew are drowned, belong to the King, or the Lord of the Manor, to 
whom, it is preſumed, the King has granted them; But by Weſtm. 1. c. 4. if a Dog or a Cat (which 
are put for Inſtances) eſcape alive, the right Owner ſhall have them again, if he claim them within a 


Year and a Day after the Seizure. 2 Inſt, 167. 5 Co. 106. Bradt. Lib. 3. f. 120. Molloy 237 þ.. 


(+) By the expreſs Words of 15 R. z. they have no Conuzance of Goods wrecked. 


FW "® — 


_—_ —_——— — 


t See the Stat. 12 Ann. Stat. 2. c. 18. & 26 Gev, 2. c. 19. 


Sid. 178. And although the Admiralty Court has Juriſdiction of Flotſam, Sc 
Keb. 657. and ſhall determine what it is by the Rules of the Civil Law, yet that muſt 
be underſtood where the Thing is ſuper altum mare; and therefore if a 


Ship, which becomes Flotſam and derelict, comes into the Body of a 
County, they have no Juriſdiction. . 
7 8 


HE Admiralty Court has Juriſdiction, where a Ship founders, of is 
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Of the Court of Admiralty. 


So if Flotſam comes to Land, and is taken by one that hath no Title, 2 Mod. 294. 
an Action lies at Common Law, but there ſhall be no Proceedings thereon — 
in the Admiralty ; for it need not be condemned as a Prize. — 

At (e) Common Law, none but the King only could erect Beacons, 1 c * 
Light-Houſes, and Sea-Marks, but of later Times, by Letters Patents 4 Tall. . 


ranted to the Lord Admiral, he hath Powet to eret (f) Beacons, Sea- (e) But by 


| $ Elis. c. 13. 
arks, and Signs for the Sea. the Maſter, 


| Wardens, Af: 
fiſtants of the Trinity Houſe at Deptford Strond, had Power given them to erect Er. Marks and Signs 
for the Sea, Cc. wide 4 luſt. 149. (f) A Suit for the Profits of the Beaconige of a Rock in the 
near in Cornwall, may be in the Court of Admiralty. Cre and Diggs, Sid. 158. adjudged; abt 
it was ſaid, as the Profits of the Beacons belong te the Admiral, ſo the Suit for them ought to be in hiv 
Court, though the Rock be the Freehold of another, and Part of his Inheritance, f 


* at 


* 

* 

5 
— YT 


| 
| 
| 
| 


- = 
o 
4 
Pl 
* 
a 
1 
1 
: 
min 


* 


If the Original Cauſe ariſes upon the Sea, and other Matters happen upon Vent. 173. 
the Land depending thereupon, yet the Trial ſhall be in the Court of +, 1 
Admiralty. | id. 320. 

As if a Man takes a Thing upon the Sea and brings it to the Land, and * Page 62 by 
afterwards carries it away, the Suit for this ſhall be in the Admiralty Court, Rol. Abr. 
for this is a continued Act. 


$33» : 
4 Inſt, 130. 12 Co. 97. 12 Mod. 135. Like Point. 


So if Goods are taken piratically out of a Ship, and afterwards ſold up- 


on Land, a Suit may be commenced in this Caſe in the Admiralty Court, 1 


a Cro, Eliz. 
againſt the Vendee. 685. S. P. 


1 | a adjudged; un- 
leſs the Sale had been in a Market Overt : But wide Hob, 78. Rol. Abr. 631, 532. And that in ſuch 


Caſe the Party may have an Action of Trover and Converſion at Common Law tf. 


FCS 


mn 


— 


+ But if the Felon ſhould not be proſecuted and convicted ? Vid, Com, Dig. 4. v. 182, 3. 


So if a Ship be taken by Pirates and carried to Tunis, and there ſold, it Vent. 308. 
being originally within the Juriſdiftion of the Admiral it ſo continues, not- 
withſtanding the Sale afterwards upon the Land. 

But if the Owner of a Ship ſends her to the Indies to merchandize, and Rol. Abr. 
the Crew commit Piracy, by which, according to the Admiral Law, the 5332. 

Ship becomes forfeited, and the Admiral ſeizes her accordingly, if after- Rol. Rep. 
wards the Owner takes the Sails and Tackling out of the Ship, lying infra 1 8 aud 
corpus com', no Suit for this can be in the Admiralty Court; for the Ad- l. Judg- 
miral hath his Remedy by Action at Common Law. 3 Bulſt. 148. 

If a Suit be in the Admiralty Court for making aLighter for the Carriage 
of Mud, or the like, within the Body of the County upon the Thames, and 
not for Navigation, a Prohibition lies. L | 

If a Ship is taken by Pirates upon the Sea, and the Maſter to tedeem Hard. 183; 
the Ship contracts with the Pirates to pay them $507. and pawns his Perfon Sari and 
for it, and the Pirates carry him to the Iſle of S. and there he pays it with Stafford, ad- 
Money borrowed, and gives Bond for the Money, he may ſue in the Ad- J90ged- 
miralty for the 50 J. becauſe the original Cauſe arofe upon the Sea, and 
what followed was but acceſſary and conſequential. 

If there be wars with the Dutch, and one having Letters of Marque takes 1 243. 
an Ofender for a Dutch Ship, and brings it into an Haven, and libels againſt Turaer and 
it to have it condemned as a Prize, but Sentence is given that it was no Neel. 
Prize; the Oftender may libel in the Admitalty againſt the Captain, 883678, 
for the Damage the Ship received while it lay in the Port; far the original ©" god. 
Taking being at Sea, the bringing it into the Port, in order to have it 
condemned, is but a Conſequence thereof, | 


Rol. Abr. 
533. 


Vo 1. I. | 8 F If 
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Of the Court of Admiralty. 


Darth. 499. If an Engliſb Ship takes a French Ship richly laden, the French being in 
1 jb wag; Enmity with us, and ſuch Ship is libelled againſt, and after due Notice on 
455. adjud * the Exchange, Fc. declared a (a) lawful Prize, the King's Proctor may ex- 
ed; being h bit a Libel in the Admiralty Court, to compel the Taker (who ſent the 


fully debated; Ship to Barbadoes, and converted the Lading to his own Uſe) to anſwer 
and that the the Value of the Prize to the King; although it was objected, that by the 


ſecond Libel 
Contineance Libel was in Nature of an Action of Trover, of which the Court of Admi- 
of the firſt ralty cannot hold Plea, 
Suit, and a : 
Charge grounded upon the firſt Sentence by Way of Execution thereof. Salk. 32. pl. 3. S. C. & «id: 
Carth. 423. (a) That Prize or no Prize is a Matter altogether appropriated to the JuriſdiQtion of the 
Admiralty, and not triable at Common Law, wide Carth. 475, 476. 


* Page 626 (C) To what Contracts its Jurisdictton ex⸗ 


tends; and herein of Contracts made on 


Sea. 


firſt Sentence the Property was veſted in the King, and that this ſecond 


* 


HE Court of Admiralty hath no Juriſdiction as to Contracts made 


Inſt, 124, 
— : Parts. 


12 Co. 103. 


at (%) Land, whether ſuch Contract be made here or in Foreign 


Hob. 79, 212. YF a Contract be made upon the Sea, which is afterwards ſealed upon the Land 


the Court of Admiralty cannot hold Plea thereof, Hob. 79, 212. 


Latch 11. fer Tf a Ship lying at Anchor wants Victuals, and ſends to Land to J. S. to 


Dos. bring Victuals, and fo the Contract is made in the Ship, the Admiralty 
ſhall have Conuzance; ſecus if the Contract is made intirely at Land, and 
the Viciuals after ſent to the Ship. 

| If a Contract or Obligation be made upon the Sea, yet if it be not for a 

Hob. 12. Marine Caule, the Suit upon this Contract or Obligation ſhall be at Com- 


288 mon Law, and not in the Admiralty Court; for if a Man makes an Obli- 
Rol. Abr. gation for the Security of a Debt growing before upon the Land, or if he 


532. S. C. makes a Promiſe to pay it, this cannot be ſued in the Court of Admiralty, 
but at Common Law, 

Rol. Abr. If a Man contracts with me in London, in Conſideration of 100 l. to tranſ- 

rg. 120, Port certain Commodities into Turkey, if he does not perform it, I cannot 

nne 139. ſue him in the Court of Admiralty, becauſe the Contract was here, and 

nothing done upon the Sea. 8 5 

Rol. Abr If a Charter- Party be made in England, to do certain Things in ſeveral 
32, 333. Places upon the Sea, though no Act is to be done in England, but all upon 

Rol Rep. the Sea, yet no Suit can be in the Admiralty Court for the Non-perform- 

486. S8. C. ance of the Agreement; for the Contract is the Original, (e) without 

4 Inſt. 135, which no Cauſe of Suit can be, and this Contract is out of their Juriſdic- 


1 tion; and where Part is triable by the Common Law, and Part by the 
(e) Both the Admiral Law, the Common Law ſhall be preferred. 


Contract and 8 N | 
Breach muſt concur to make the Cauſe of Suit, which is intire; therefore, Oc. Hob, 212. 


In 
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is under Seal, the Mariners cannot ſue in the Admiralty Court. 


Ok the Court of Admiralty. 


In Caſes of Neceſſity, the Maſter may hipothecate or pledge the Shi _ 66% 
Goods, and (c) ſuch Contract is cognizable in the Admiralty Gore 8 


Yo. 11. 


Moor 918. (e) That ſuch Hipothecation is allowed, becauſe no other Remedy at Common Law; 


but where . contracted with B. for a Cable, which he delivered at Ratcliff upon Thames, and B; ſued in 


the Admiralty, aProbibition was granted; though it was inſiſted, that the Want of the Cable was occaſion- 
ed by the Streſs of Weather at Sea ; for here the Contract was at Land, and a Remedy for the Breach at 


Common Law ; but had the Hipothecation been at Rotterdam, or in any other Foreign Part, the Remedy 
had been proper in the Admiralty Court. Salk. 7 


The Mariners may ſue in the Admiralty Court for their Wages, although winch g 

the Hiring was by the Maſter on Land; and this is allowed of in Favour , jag. 141... 
of Navigation, for here they may all join in the ſame Libel; alſo by the Vent, 146, 
Admiral Law they have Remedy againſt the Ship and Owners, as well as 343. 
againſt the Maſter ; and it would be a great Diſcouragement to Seafaring 3 ed. 244, 
Men, to oblige them to bring ſeparate Actions, and thoſe againſt a Ma- » 


8 K. 33. pl. 
ſter, who may happen to be inſolvent. * 4, 31. 
b - Ld. Raym. 
576, 632. Carth. 518. 2 Ld. Raym. 1044. 12 Mod. 405. & wide 4 Ann. c. 16, 


So of the other Officers under the Maſter, as the (4) Mate, (e) Purſer, (4) Salk 
Boatſwain, Sc. for though they contract with the Maſter, yet it is on the "oy" 


1. 5. 
Credit of the Ship, c. : * 937. 
2 Barnard, 
K. B. 160. 12 Mod. 440. (e) Raym. 3. 2 Stra. $58. 2 Barnard, K. B. 297. 80 a Carpenter, 
Stra. 707. 2 Vent. 181. Salk. 33. pl. 5. Mod. 93, 


So a Shipwright may ſue in the Admiralty Court for the (e) building“ Page 627 
a Ship (f) for Navigation upon the Sea. | le) Rol. Abr. 


| : . | 334 | 
For amending a Ship. Cro. Car. 2965. /) If a Contract be with Seamen to go on a Voyage, and 


they, in order thereunto, work in a Harbour, and after the Voyage is intercepted, through the Owner's 
Fault; as if the Ship be arreſted for his Debt, Cc. the Seamen ſhall ſue for their Wages for the Work 
done in the Harbour, in Purſuance of the Contract to go on a Voyage, in the Admiralty, as much as if 


they had gone the Voyage; /ecus, if the Retainer of them had been only to do the Work in the Harbour, 
6 Mod. 238. 2 Ld, Raym. 1044. \ 


Bur if there be any ſpecial Agreement, by which the Mariners are to re- Salk. 3. pl. i. 
ceive their Wages in any other Manner than is uſual; or if the Agreement * Aa- 
Stra. 405. | 
| 2 Stra. 968. 
Nor can the Maſter ſue in the Admiralty Court; for his Contract is on 


the Credit of the Owners, and not like that of the Mariners, which is on 1 


: : Raym. 3. 
the Credit of the Ship. Salk. 33. pl. 4. 
| Ld. Raym, 
576, Carth. 518. S. P. although the Owner was beyond Sea, and the Ship lay here, & wide 2 Salk. 
548. pl. 3. 


If a Contract is made at Malaga, concerning the Lading of a Ship, and Dy 32. 4 
for Breach thereof upon the Sea, viz. That he would not receive forty Buts wp og | 
of Wine into the Ship, according to Agreement, there is a Libel in a Fo- 81d. 478. 
reign Admiralty, and Sentence that the Wine ſhall be received into the Lev. 267. 
Ship, which is refuſed; yet there can be no Suit in the Admiralty here, 8. C. 
reciting the former Sentence, and charging the Defendant with a Breach 

thereof; for though one may libel here upon a Sentence in a Foreign Ad- 

miralty, for the Execution of ir, yet there being no complete Sentence in 

the Foreign Admiralty, but an Award only, that the Wine ſhould be re- 


ceived ; this Suit for Breach thereof is in Nature of an original Suit, which 
ought 


3 . 3 Mod, 244 6 Mod, 12 2 . Ld. Ra MN. P 
3 Salk. 227. pl. 2. Com. 137. pl. 91. . } | ; g 8 f 7 934 ; 
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Df the Court of Admiralty. 
Wo 

ought not to be, though the Breach was at Sea, becauſe upon a Contract 


made at Land, : , 

| If there are ſeveral Partners of a Shi and che major Part of ther are 
2 * for ſending her a Voyage to Sea, to which the reſt diſagree ; 

Knight ad. according to the (a) common Uſage in ſuch Caſes, the greater Number 
; «deed, and ſuggeſt in the Admiralty Court, the Diſagreement of their Partners ; and 
- Prohibition then, according to their Uſage there, they order certain Perſons to appraiſe 
to ſach a Suit the Ship, who accordingly ſet a Value thereon ; and then the major Part, 
OS who agreed to the Voyage, enter into a Recognizance, wherein they bind 
and Appeal themſelves jointly and ſeverally to the diſagreeing Parties, in a Sum pro- 
to the Beſs. portionable to their Shares, according to the Value ſet by the Appraiſers, to 
gates; & per ſecure the Shares in the Ship of thoſe who diſagree to the Voyage, againſt 
—. 45 =_ all Adventures; there can be no Suit on this 8 Stipulation in 

Who are the the Admiralty Court; for the Contract was made on Land, and therefore 


major Part, the Temporal Courts muſt have Conuzance of it. 

are not with- | 

out Remedy in ſuch Caſe; for a Special Aftion on the Caſe may be framed at the Common Law, Hard. 
473. S. P. but no Reſolution, 6 Mod. 162. S. P. but no Reſolution, (a) For this wide Skin. 230. 
1 9. 2 Chan. Ca. 36. 2 Stra. 890. Fitzgib. 197. 
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page 628 »(D) To what Crimes and Offences its Juriſ⸗ 
dition extends. 


foe » 34. 1B. Y the 28 H. 8. cap. 15. it is enacted, That all Felonies and Rob- 
P. C. 12. &c. B é beries, &c. upon the Sea, or in any Haven, River, Creek, or 


2 Hawk. * Place, where the Admiral or Admirals have, or (4) pretend to have 
n « Power, Authority or Juriſdiction, ſhall be inquired, tried, heard, de- 


and Offences ** termined, and judged in ſuch Shires and Places in the Realm as ſhall be 
committed limited by the King's Commiſſion or Commiſſions to be directed for the 
on the Sea «© ſame, in like Form and Condition as if any ſuch Offence or Offences 
were puniſhed « had been committed or done in or upon the Land; and ſuch Commiſ- 
. „ ſions ſhall be had under the King's Great Seal, directed to the Admiral 
4 Afl, 2 s. or Admirals, or to his or their Lieutenant, Deputy or Deputies, and to 
Inſt. 115. three or four ſuch other ſubſtantial Perſons as ſhall be named or appoint- 
$. P. C. 10.b. « ed by the Lord (c) Chancellor of England, for the Time being, from 
* Sas 77+ „Time to Time and as oft as Need ſhall require, to hear and determine 
. This maſt e ſuch OFences after the (4) common Courſe of the Laws of this Land, 
be intended *©* uſed for Felonies and Robberies, &c. done and committed upon the 
between the Land within this Realm: And it is further enated, That if any Perſon 
. High Water a or Perſons happen to be indicted for any ſuch Offence done, or hereafter 
3 * to be done upon the Seas, or in any other Place, above limited, that 
where there then ſuch Order, Proceſs, Judgment and Execution ſhall be uſed, had, 
is diviſum © done and made to and againſt every ſuch Perſon and Perſons ſo being 
Imperium at 4 indicted, as againſt Felons, Sc. for any Felony, Sc. upon the Land, 
2 3 « by the Laws of the Land is accuſtomed; and ſuch as ſhall be convict 
Bar if done in « of any ſuch Offence, by Verdict, Confeſſion or Proceſs, by Authority 
ſuch Creek of any ſuch Commiſſion, ſhall have and ſuffer ſuch Pains of Death, 
or Haven 6 Loſſes of Lands, Goods and Chattels, as if they had been attainted and 
wp ary - c convicted of ſuch Offence done upon the Land; and alſo, that they ſhall 


juriſdiction, © be excluded from the Benefit of the Clergy. Ic 
the Commiſ- | | | 

ddle with it. Owen 122. Moor 756. Rol. Rep. 175. H.P.C. 77. (e) Hob. 
7 an 400 Yet it ſtill remains an Offence of a ſpecial Nature; and therefore the Indiament muſt al- 
228 | o ledge 


Or the Court of Admtralty. 


It was (4) held, that by Force of this Statute Acceſfories to this Offence ( Vd elv. 
could not be tried; but this is remedied by 11 & 12 W. 3. cap. 5. by 3“ 
which their Aiders, and Comforters, and the Receivers of their Goods, are 

made Acceſſories, and to be tried as Pirates, by 29 H. 8. cap. 15. alſo the 

ſaid Statute 11 & 12 V. 3. directs how irates may be tried beyond Sea, _ 
2 to the Civil Law, by Commiſſion undet the Great Seal of Ex- i 


By the 5 Eliz. cap. 5. ſe. 30. ſeveral Offences in the At menti if 
done on the main Sea, or Coaſts of the Sea, being no Part of the Body of 
any County, and out of any Haven and Pier, ſhall be tried before the Ad- 
miral or his Deputy, and other ' Juſtices of Oyer and Terminer, according 
to the Statute of 28 H. 8. cap. 15. MAUZKA Cal 0-27 

* By 1 An. off. 2. cap. 9. fell. 4. Captains and Mariners belonging to Page 629 
_ and deftroying the farne at Sea, ſhall be tried in ſuch Places as ſhall 
be limited by the King's Commiſſion, and according to 28 H. 8. cap. 15. 

The 10 Ann. cap. 10. directs how the Trial of Officers and Soldiers, that 
either upon Land out of Great Britain, or at Sea, hold Correſpondence with 
a Rebel Enemy. | . 

And by 4 Gev. 1. cap. 1 1. ſe#. 5. All Perſons, who ſhall commit any Of- 
fence for which they ought to be adjudged Pirates, Felons or Robbers, by 
11& 12). 3. cap. g. may be tried and judged for every ſuch Offence . © 
according to the Form of 28 H. 8. cap. 15. and ſhall be excluded from g g Geo. . 
their Clergy. | c. 24. made 


rpetual by 
2 Geo, 2. c. 28. ſ. 7. and 11 Geo. 1. c. 29. f. 6. 18 Geo. 3. c. 30. 


— 


(E) By what Law it pzoceeds, and the Fozm 
of ſuch Pꝛoceedings. 


A LL Maritime Affairs are regulated chiefly by the Civil Law, the Rbo- 
dian Laws, the Laws of (6) Oleran, or by certain Peculiar and Muni- Sodol 


cipal Laws and Conſtitutions appropriated to certain Cities, Towns, and _ uris, 
Countries bordering on the Sea. (3) 80 called 


; | . for that they 
were made by King Richard 1. when he was there. Co. Lit. 11. b. 260, b. 


If the Owner of a Ship victuals it, and furniſhes it to Sea with Letters Rol. Abr. 
of Repriſal, and the Maſter and Mariners when they are at Sea commit g30- but vide 
Piracy upon a Friend of the King, without the Notice or Aſſent of the 1. Ren 
Owner, yet by this the Owner ſhall loſe his Ship by the Admiral Law, ane 
our Law ought to take Notice thereof. 


ledge the Fact to be done upon the Sea, and muſt have both the Words Felonice and Piratice; and no Of- 
fence is puniſhable by Virtue of this Act as Piracy which would not have been Felony if done on Land; 
conſequently the taking of an Enemy's Ship by an Enemy is not within the Statute, 3 Inſt. 112. 8. P. C. 
114. Rol. Rep. 195.——And although the Statute ordains, that it ſhall have the like Trial and Puniſh- 
ment as are uſed for Felony at Common Law, yet this ſhall not be carried ſo far as to make it alſo agree 
with it in other Particulars which are not mentioned; and therefore it ſhall not be included in a general 
Pardon of all Felonies. Moor 756, 3 Inſt. 112. Co. Lit. 391. H. P. C. 77. 2 Hal. Hiſt. Plac. Cor. 
370.—Nor ſhall an Attainder for this Offence work any Corruption of Blood, 3 Inft, 112. H. P. C. 77, 


Hut it hath been reſolved, that an Offender ſtanding mute on an Arraigument, by Force of this Statute, 


ſhall have Judgment of Pain fort & dure. 3 Inſt, 114. Dyer 241. 


rn I" 


\ 


* 8 


Of the Court of Admiralty. 


By the Civil Law and Cuſtom of Merchants, if the Ship be (5) caſt 
away, or periſh through the Mariners Default, they loſe their Wages; fo 
(c) if taken by Pirates, or if they run away; for if it were not for this 
Policy they would forſake the Ship in a Storm, and yield her up to Ene- 
Mod. 93. mies in any Danger. | | 


12 Mod 408, 409, 442. (3) But whether the Executors of thoſe Mariners who died before the 
Caſting away of the Ship may recover the Wages due to their Teſtators, Q. & wide Sid. 179. Keb. 684, 
(c) Far refuſing to Fight when commanded by the Maſter, wide 22 & 23 Car. 2. c. 11. | 


If a Man of Friezland ſues an Engliſkman in Friezland before the Gover- 
Rol. Abr. nor there, and there recovers againſt him a certain Sum, upon which the 
530. Wier's Engliſhman, not having ſufficient to ſatisfy it, comes into England, (d) u 
Caſe, which the Governor ſends his Letters miſſive into England, omnes Marille. 
tus infra Regnum Anglia rogans to make Execution of the ſaid Judgment, 
the Judge of the Admiralty may execute this Judgment by Impriſonment 
of the Party, and he ſhall not be delivered by the Common Law; 7 for 
this is by the Law of Nations, that the Juſtice of one Nation ſhall be aid- 
ing to the Juſtice of another Nation, and for one to execute the Judgment 
* Page 630 of the other; and the Law of England (e) takes Notice of this Law, and the 
(4) So upon * Judge of the Admiralty is the proper Magiſtrate for this Purpoſe, for he 
2 Judgment only hath the Execution of the Civil Law within this Realm. 
iven in 
., Court of Admiralty, Execution may be ſued in foreign Parts, Godb. 260. arguends.— If a Ship is con. 
demned as the King's Prize in a foreign Admiralty, ſuch Sentence may be executed here, Salk. 32. 
pl. 3+ 33+ (e) If a Ship is ſold by Virtue of a Sentence in the Court of Admiralty of France, (being then 
in Amity with England) the Sentence ſhall not be examined in an Action at Common Law; for we ought to 
give Credit to their Sentences, elſe they will not give Credit to the Sentences of our Court of; Admiralty, 
0 2 d. Raym. 893, 936. but the Way to be relieved is to petition the King, who will examine the Caſe, 
and, if he finds Cauſe of Complaint, ſend to his Ambaſſador reſiding there, and upon Failure of Redreſs 
will grant Letters of Marque and Repriſal. Raym. 473. Skin. 59. pl. 2. & wide Vent. 32. But 
where the Court ſaid they would give no Regard to a Sentence in the Court of Admiralty of Scotland, 
vide Rudly and Egglesfield, 2 Sand. 259, 260. Vent. 174. But it was agreed the Sentence in 
Scotland was pleadable in the Court of Admiralty here. Vent. 274. 2 Lev. 25. and 2 Sand. 260. 
The Validity of the Sentence of the Admiralty in Scotland is determinable by the {aw of the Admiralty 


here. 
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+ If this is Law, there would be Judgment and Execution without Appeal, therefore g. except in Ad- 
miralty Cauſes? The Caſe in the Text is taken from Rolls Abr. and is under Title, Court of the Ad- 


mraliy. 


The (f) Maſter of a Ship may hypothecate or pledge the Ship without 
Hob. 11. the Conſent of the Owner for Tackling and Victuals, or he (g) may borrow 
Moor 918. Money for the Neceſſaries of the Ship, and in ſuch Caſes the Party may in 


_ * the Admiralty Court (of which our Law will take Notice) (5) either pro- . 


2 Or hethat ceed againſt the Owner or againſt the Ship. 
is reputed | | 
Maſter. Noy 95. But not before the Voyage begins. Stra. 698. See 12 Mod. 406. (s) Though 
in Fact it be not employed accordingly, and the Owner muſt take his Remedy againſt the Maſter, 
Noy 95. (h) 2 Sid. 161. ſaid to have been fo lately agreed, —But vide Salk. 35. pl. 9. Ld. Raym. 
; 982. 6 Mod. 79. 11 Mod. 30. pl. i. That the Maſter cannot by his Contract make the Owners per- 
4 | ſonally liable, although he may bind the Ship, without which the Maſter can have no Credit abroad 

| without ſuch Security by Hypothecation, | | 


| Sid. 453. But the Maſter cannot ſell the Ship and broken Tackle, though there is 
| per Hale Ch. no Probability of its being ſaved, partly in reſpect of the Tempeſt, and 
| Barone partly in reſpect of the Barbarity of the Inhabitants, who took away every 


Thing that was caſt upon the Shore. f 
2 Brownl. 11. If a Merchant's Ship is taken by an (i) Enemy, and a Month after is , 
Wſton's Caſe, retaken by an Engliſh Ship, (t) the firſt Owner (J) ſhall not have Reſtitu- 


(i) Otherwiſe tion, for the Ship was gained by Battle with an Enemy. 

if by a Pirate | 

Vent. 174. (4) Where the Property is not altered until the Prize is brought infra prefidia of that 
King, by whoſe Subject it is taken. March 110, 111. (1) Where they ſhall be reſtored to the 
Owner, paying Salvage, and what ſhall be paid for Salvage per 4 0 5 V. & M. c. 25. rf 


Party. 


Df. the Court of Admiralty. 


If two Ships meet at Sea together, though they went not forth Conſorts, 2 Leon. 183. 
and one of the Ships in the Preſence of the other takes a Prize, the other . 
Ship which was preſent ſhall have the Moiety, for the Preſence of this Ship 
was a Terror to the Ship taken. T 

If an Infant, being Maſter of a Ship at St. Chriffopher*s, beyond Sea, by Kol. abs 
Contract with another, undertakes to carry certain Goods from St. Chriſto- : — * 
pber's to England, and there to deliver them according to the Agreement, and Smith ad- 
but waſtes and conſumes them, he may be ſued for the Goods in the Court judged. 
of Admiralty, though he be an Infant; for this Suit is but in Nature of a 
Detinue or Trover and Converſion at the Common Law. | | 

If Goods are thrown over-board in Streſs of Weather, in Danger or juſt Molloy 246. 
Fear of Enemies, in order to ſave the Ship and the Reſt of the Cargo, 
that which is ſaved ſhall contribute to a Proportion of that which is loſt 
and this Average, which by the Civil Law and Cuſtom of Merchants 
binds the Owners, may be (a) pleaded to an Action at Common Law. (a) 2 Bulft, 

But Average is not due, unleſs the Goods are Joſt in ſuch a Manner that“ 
thereby the Reſidue in the Ship are ſaved as if Goods are thrown Over- Moor . 


board to lighten the Ship, or by Compoſition Part is — to a Pirate to ** 


ſave the Reſt; but if a Pirate takes Part by Violence, 
paid for them. 


So where A. being one of the Owners of a Ship loaded on Board her show. part, 
210 Tuns of Oil, and B. loaded on Board her 80 Bales of Silk upon a Ca. 18, 19. 
Freight, by Contr th.to be delivered at London; the Ship was purſued 
by Enemies, and forced into an Harbour, Sc. and the Maſter ordered the 
Silk on Shore, being the moſt valuable Commodity, (though they lay under 
the Oils, and roak vp a great deal of Time to get at them) the Ship and 
Oils were afterwards taken, and-the Owner of the Oils brought his Bill in 
Equity to have Contribution from the Owner of the Silk; but in this Caſe, 

* as the Loſs of the Oils did not fave the Silks, nor the ſaving of the Silks * Page 631 
loſe the Oils, the Bill was diſmiſſed. | | 

By the Civil Law the Admiralty Court may take a Recoghizance in (a) Rol. Abr. 
Nature of a Stipulation from the Defendant to anſwer the Act ion; and if 551. 
he does not obey, they may take his Body; for it is neceſſary that every Cro. Eliz. 685. 
Court ſhould have a compulſory Power of enforcing Obedience to its De- =y 47 
crees, and this Courſe, having prevailed there Time out of Mind, cannot be n 


verage ſhall not be 


* 


: Aer 13 Co. 52, 
altered without an Act of Parliament. — 

| 2 Inſt. 8 1. 
Yelv. 135. Godb. 193, 260. (a) But being no Court of Record they cannot take a 3 
4 Inſt. 135, 137.——Yet ſuch a Stipulation is good. Raym. 78. adjudged. | 


So they may require Fidejuſſores to enter into ſuch Stipulation, and ſuch Rol, Abr. 
Stipulaticn, if the Practice has been ſo, may be good, though entered into 531. 


(5) for a Sum certain, and the Bail taken in Execution thereupon and if C Raym. 78. 


they had not this Power, the Party might be obliged to lie in Gaol during un. 46g. 
the whole Suit. 


Though the Court of Admiralty is no Court of Record, becauſe they 13 Co. 5 3. ad- 
proceed there according to the Civil Law, yet by the Cuſtom of the judged. 
Court they may (c) amerce the Defendant for his (4) Default by their box ye 
Diſcretion, and may make Execution for the ſame of the (e) Goods of the as Judges 


fa C of 
Defendant in corpore com. and if he hath no Goods take his Body. Rocnd * 


do. 12 Co. 
104.— But they may fine and impriſon for a Contempt in the Face of the Court. Vent. 1. () They 


may puniſh one that reſiſts the Execution of the Proceſs of the Court, but not give Damages to the 

Vent. 1. But becauſe they had no Cognizance of the original Matter, upon which the Proceſs 
was grounded, a Prohibition was granted, &c Style 171, 340. (e) But they canin no Caſe take Land, 
in Execution, Godb. 193, 260, Said by Coke that the Proceſs of the Admiralty Court is to impriſon 
according to 19 H. 6. vide Hard. 474. Noy 24. Godb, 260. Sid. 148. 
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Olk the coart of Abmtraltyr. 


4 9 When a 0 Proviſlonate Decree, as they call it, or grits uch, 
7 17 is given 10700 Poffeffflon of a Ship, and ſhe is ſelſed, upon Security gives 
upon ſuch In- By the Courſe of the Admitalty ſhe may be hired out. | 


2 
" lies to the ent. 174. yet vith Moor $14. tor”. 
Decree no Appedl lies to the Dilegines, Ven 1 4 


Decree no Ap 
« By 8 Eliz. cap. 5. A definitive Sentence in a Civil or Marine Cauſe, 
by Delegates by Commiſſion upon an (g) Appeal in Chancery, halt be 
) Forin © final.” | 
uch Caſe no 
Writ of Error lies. 4 Inſt. 135, 339, 341- 
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* Page 632 Of the 5 M arſhalſea and 
Palace Court. 


I che Time of the Juſticiar, the Diſputes between the King's 
Servants were determined before. the Steward and Marſhal, 
and for that Purpoſe the Court was held within the King's 
Verge, that his Servants might not be drawn away from their 
Attendance on him; the Proceedings were by Plaint without any origi- 
nal Writ. | 
* % This Court hath ſtill a Continuance, being holden in Southwark, and is a 
omp. Juriſ. Court of Record, exerciſing a Juriſdiction within twelve Miles of the King's 
2Inſt. 348. Palace, or where his (g) ordinary Reſidence is. 


EX>>". 44 AE EYE T_T Tc, WAS 
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| 
| 
| 
| 
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Fleta, lib, 2. 


— 


e 3. 
Spelm. Tit. 
Juſtic. Gren. 


ltruction „ nor of Covenant, nor of any Contract, but only of Debts and other 
hereof vide « Things of the People of the ſame Houſe, of Contracts and Covenants 
4. 25 ors that one of the King's Houſe ſhall have made with another of the ſame 
The + ag * Houſe, and in the ſame Houſe, and of other (5) Treſpaſſes done within 


ſhallers Caſe. the Verge.” 


6 Co. 20, 21. | 
4 Co. 46. 5 Does not extend to Treſpaſs Pudre clauſum fregit, Ejectment, for they cannot hold Plea 
of any real or mixed Action. 10 Co. 75. | 


6 Co, 20. Mi- In every Action of Debt or Covenant, both the Parties muſt be within 
_— 4 the Juriſdiction of the Court; (i) alſo the Contract and Confideration muſt 
0 Lig. 1 05. be laid to have ariſen within the Juriſdiction; but in Treſpaſs it is faid to 

be ſufficient if one of the Parties be within the Precincts or Juriſdiction of 


the Court. 
| King 


— — 


Of the Parſhailea and Palace Court. 


—— 


3 # * 


King Charles the Firſt, by Letters Patent, granted to the Marſhalſea or 574 Sid. 102. 


Palace-Court, Juriſdiction of holding Plea of all Manner of Perſonal Tete by 


Actions whatſoever, as Debt, Treſpaſs, Battery, Slander, Trover, Actions 1 


on the Caſe, which ſhall ariſe within twelve Miles of the Palace of Letters Patent 


Whitehall. F were void. 


Courts Palatinate, *** 


HE. Palatinate Courts are ſuperior Courts of Record, which 
exerciſe a Juriſdiction within their own Precincts in as (a) ample Cromp. Juris 
a Manner as the Courts of Weſtminſter, into which the King's 137. 
ordinary Writs do not run; and altho* they have (5) Jura Re- 2 luſt, 557, 
galia, yet they derive their Authority (c) from the Crown; but (d) at this () 4 att. 
Day no Palatinate Juriſdiction can be erected without an Act of Par- f, 273” 


- Ils a Gene- 
liament. ral Court for 


| all the Sub. 
jects of the Palatinate, and not merely for Cauſes arifing within the Palatinate ; and therefore if a Debtor 


goes from a Foreign into a Palatinate Juriſdidtion, his Obligations go along with him as much as if he 
removed from one Kingdom into another, and he may be ſued there, though the Cauſe of Action aroſe 
not within ſuch Palatinate Juriſdiftion. Sand. 74. Peacock and Be, reſolved. (5) Might former] 
pardon Treaſons, Murder, Felonies, &c. but their Power as to many Things is now reſtrained, for which 
wide 4 Inſt. 205, 27 H. 8. c. 24. (c) And were probably erected at firſt as being adjacent to thoſe 
Countries, which were generally in Enmity with Exgland, viz. That the People of Lancaſſer and Durham, 
which lie towards Scotland, and Chefter that lies towards Wales, might have Juſtice adminiſtred to them at 
Home, and not be obliged to any Attendance elſewhere, which might render them leſs able to defend 
themſelves againſt their Neighbours Incurſions, Vent. 155. Arguendo, (4) Vide 4 Inſt. 204. Cromp, 
Juris, 139. | Wo 


By 27 H. 8. cap. 24. ſe. 3. it is enafted, © That all Original Writs 4 Inft. 20s. 
« and Judicial Writs, and all Manner of Indictments of Treaſon, Felony 
* and Treſpaſs, and all Manner of Proceſs to be made upon the fame in 

ce every County Palatine, and other Liberty within this Realm of Exgland 

« and Wales, ſhall be made only in the Name of our Sovereign Lord the 
<« King and his Heirs, Kings of England; and that every Perſon or Perſons 

<« having ſuch County Palatine, or any other ſuch Liberty to make ſuch 
„Originals, Judicials, or other Proceſs of Juſtice, ſhall make the Teſte in 

« the ſaid Original Writs and Judicial in the Name of that ſame Perſon or 

« Perſons that have ſuch County Palatine or Liberty. ho 

By 11 C12 . 3. cap. . 3 22 and 23 Car. 2. cap. 9. ſet. 136. 

and its Reference to 43 Eliz. cap. 6. and that the Clauſe, That in Aßlions 

of Treſpaſs, Aſſault, and Battery, and other Perſonal Actions, the Plaintiff in 
ſuch Actions, in caſe the Jury ſi all find the Damages io be under the Value of 
40 Sbillings, ſhall not recover or obtain more Coſts of Suit than the Damage ſo 
found ſhall amount unto, relates only to the Courts at Weſtminſter, it is enact- 
ed, © That as well the ſaid Clauſe and all the Powers and Proviſions there- 

* by, or by any other Law now in Force, made for Prevention of fri- 

« yolous and vexatious Suits, commenced in the Courts df Weſtminſter, 
. | 8 H " Mob -.: 
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Courts Palatinate. 
<« ſhall be extended to, and be of the ſame Force and Effieacy-in all ſich 
« Suits, to be commenced or proſecuted in the Court of Great. Seſſions for 
« the Principality of Wales, the Court of Great Seſſions for the County 
« Palatine of Chefter, the Court of Common Pleas for the County Palatine - 
of Lancaſter, and the Court of Pleas for the County Palatine of Durbam, 
« as fully and amply as if the ſaid Courts had been mentioned therein.” 
And it is further enacted by the ſaid laſt mentioned Statute, ** That no 
Sheriff, or other Officers within the ſaid Principality or Counties Pa- 
* latine, upon any Writ or Proceſs iſſuing out en of his Majeſty's 
Courts of Record at Weſtminſter, ſhall hold any Perſon to ſpecial Bail 
* unleſs ꝓ an Affidavit be firſt made in Writing, and filed in that Court, 
* out of which ſuch. Writ or Proceſs is to iſſue, ſignifying the Cauſe of 
- Action, and that the ſame is 20/7. or upwards, and where the Cauſe of 
Page 634 * Action is 201. and upwards, Bail ſhall not be taken for more than the 
Sum expreſſed in ſuch Affidavit.“ 


t WhichT conceive ſhews clearly that the Legiſlature conſidered it as a Point grafited, that the King's 
Writ, in Civil Suits, ran there. At leaft, now, Bailable Writs, indorſed for Bail for 201, or upwards, 
muſt now run there, f. e. in tranſitory Actions. See pot 635. the End of Div. 2. 


The Palatinate Courts are at this Day three, viz. Chefter, Darbam, and 
Lancaſter. | | h | 


1. Of the County Palatine of Cheſter. 


4 Inſt. 211. This is a County Palatine by Preſcription, and according to my Lord 
Cromp. Juris. Coke is the moſt Ancient and Honourable remaining at this Day. 
137. Within this County Palatine, and the County of the City of Chefter, 


Inf. all. there is and antiently hath been a principal Officer called the Chamber- 


lain of Chefter, who hath, and Time out of Mind hath had, the Juriſdic- 

tion of a Chancellor; and that the Court of Exchequer at Cheſter is, and 

Time out of Mind hath been, the Chancery Court for the ſaid County Pa- 

latine, whereof the Chamberlain of Cheſter is Judge in Equity; he is alſo 
Judge of Matters at the Common Law within the ſaid County, as in the 
Court of Chancery at Weſtminſter, for this Court of Chancery is a mixt 
Court. | 
There is alſo, within the ſaid County Palatine, a Juſtice for Matters of the 
Common Pleas and Pleas of the Crown, to be heard and determined within 
| the ſaid County Palatine, commonly called the Chief Juſtice of Chefter. 

4 Inſt, 212. All Pleas of Lands or Tenements, and all other Contracts, Cauſes and 
Matters riſing and growing within this County Palatine are pleadable, and 
ought to be pleaded, heard, and judicially determined within the ſaid 
County Palatine, and not elſewhere; and if any be pleaded, heard or 
SIE out of the ſaid County Palatine, the ſame is (@) void, and coram 

(a) That this ven Judice, except it be in Caſe of Treaſon, Error, Foreign Plez, or 


muſt be un- Foreign Voucher. 


derſtood 5 EEE L 85 ; 
where the Plaintiff by his Declaration ſhews that the Matter aroſe within a County Palatine ; for as to 


a tranſitory Action, the Plaintiff may alledge that the Cauſe of Action accrued at any Place. Vids Sid. 103, 
and /upra of Courts in General. | 


4 Inſt. 212. 


A Man cannot ſue in the Chancery of Cheſter for a Thing which in Inte- 
Rol. Abr. reſt concerns the Chancellor there, becauſe he cannot be his own Judge; 
hy Re and therefore he may in this Caſe fue in the Chancery of England; for 
6. (5) otherwiſgthere would be a Failure of Right. Out- 


Ik. . : 2 0 | : 
Frog 1 bd, 4 Inft. 213. S. P. (3) If a Man hath Cauſe to complain in Equity of a Matter ariſing 


within the County Palatine of Chefer; if the Defendant lives out of the County Palatine, be may be ſued 
| | 4 | | 4 


b__ 


— ed ntwenatad S Dacudk "=mQtd.. 


Courts Palatinate. 


— 


Outlawry in a County Palatine cannot be pleaded in any of the Courts at Fitz. Coro. 
Weſtminſter, for the Party outlawed is only ouſted of his Law within that 64. 16 
Juriſdiction, and it ſhall not extend to diſable a Man in another County, D. Pi 306. 
where they have no Power; for the County Palatine being a Royal Juriſ- Year. 157. 
diction within Bounds, the loſing the Privileges of the Law within that Ju- 2 Sid. 146. 


riſdiction can be no Diſadvantage to him in another County; and if he does 


not live within the Palatine Juriſdiction, he is not obliged to attend there; 


but it ſeems that Outlawry in the County Palatine of Lancaſter t may be 
pleaded in the Courts of Weſtminſter, becauſe that County was erected by 


Act of Parliament in E. 3d's Time, but Durham and Cheſter are by Pre- 
ſcription. - 


+ Sed gu. For it is only a limited Juriſdiftion.——The Power by which it was created, we ſhould 


conceive, cannot alter the Caſe; and the Reaſoning, reſpecting the other limited Juriſdictions, applies 


equally to this of Lancaſter. 


* 2, Of the County Palatine of Durham. * Page 635 


This is alſo a County Palatine by Preſcription, and ſaid to have been 


erected ſoon after the Conqueſt, and is Parcel of the Biſhoprick of Dur- 8 


Inſt. 216. 
romp. Juris. 
138. See 
12 Mod. 181 ; 


Rol. Abr. 
540. 
ol. Rep. 


The Juriſdiction of the Biſhop of Durbam (a) extends to all Places be- 
tween Tine and Teſe. | | | 


397. 3 Bulſt. 156. S. P. (a) His juriſdiction extends as well to the Manors of other Men as to the 


Demeſaes of the Biſhop, Rol. Rep. 397. 3 Bulſt, 156. 


In this. County Palatine there is a Court of Chancery, which is a mixed 4 Inft. 218. 


Court both of Law and Equity, as the Chancery at Weſtminſter. 


If. an erroneous Judgment be given, either in the Chancery upon a Judg- | 
ment there, according to the Common Law, or before the Juſtices of 2 4 t. 218. 


Biſhop, a Writ of Error ſhall be brought before the Biſhop himſelf; and 


if he give an erroneous Judgment thereupon, a Writ of Error ſhall be ſued 
returnable in the King's Bench. 

If a Man be Surety for another to keep the Peace, and after he breaketh 
the Peace, and the Surety hath Lands in the County Palatine of Durham, 
the King ſhall command the Biſhop of Durham, or his Chancellor, to do 


cecution; and ſo it is in the other Counties Palatine, and in the ſame 


2 Inſt, 2 I9, 
220. 


» 


Manner it is of a Statute Staple, &c. Recognizances, c. 


The Court of King's Bench will expect a Return of a Latitat to the 2 Stra. 189. 
County Palatinate of Durbam. | | Andr. 191. 


3- Of the County Palatine of Lancaſter, and the Dutchy Court, 


The County Palatine and Dutchy of Lancaſter were erected by Act of 1,q. 204. 


Parliament in the Reign of E. 3. Plow. 215. 


3 It does not 
appear that this County Palatine was ereQed by any Statute in this Reign; Edmund, Son of Henry III. 


was Duke of Lancaſfer. It hath been a County Palatine Time out of Mind. Cromp. Juris. 137. 


* 


in the Chancery here; otherwiſe there would be a Failure of Juſtice ; for Proceeding in Equity binding 
the Perſon only, if the Perſon lives out of the Juriſdiction of the Chamberlain of Che/er, there can be no 
Relief there. 4 Inſt. 213, & wide Chan. Ca. 40. | | | 
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Courts Palatinate. 


Vent. 157. If Lands, () Parcel of the Dutchy lie within the County Palatine, ; a 
See Ig Suit in Equity may be for this in the Dutchy Court. 
95s 


ol. Abr, | ba 
5) How the County Palatine became Parcel of the Dutchy, vide 1 E. 4. e. 1. 1 H. 5. 


39. ( 
4 faſt 205, Vent. 155, 


— 


as. But if a Man enters into an Obligation concerhing Lands lying in the 
ro Abe. County Palatine, and he is ſued upon this at Common Law, he cannot ſue 
329, Caſe, in Equity in the Dutchy Court to be relieved againſt this Bond, for the Ju- 


Hob. 75. S. C. riſdiction being Local, it cannot be extended to this collateral Matter. 
adjudged ; 

and a Prohibition awarded, becauſe the Dutchy hath no Juriſdiction in reſpeR of the Perſon, as becauſe 
the Suitors dwell within the County Palatine, nor upon the Lands of the Subject any where but upon the 
=_ s — — and his own Revenue, and perhaps upon Bonds and Aſſurances given for his Revenue 
of the Dutchy, | 


But it hath been ſince holden that a Bill may be exhibited in the Dutchy 


— 2 Court, to be relieved againſt the Forfeiture of a Mortgage of Lands lying 
Batten, within the County of Lancaſter. 
2 Lev. 24. 


2 Keb; 826. S. C. 


The Proceedings of the Dutchy Court at Meſtminſter are as in a Court 
of (c) Chancery for Lands, Sc. within the (4) Sutvey of the Court by 
Page 636 ® Zygliſh Bill, Sc. and Decree, and the Proceſs the ſame as in Chancery; 
4 Inſt. 206. but it is not a mixed Court, as the Chancery of England is, (e) partly of 
(c) It doth the Common Law, and partly of Equity. 


not appear f | 
how this Court of Equity began, but it would be inconvenient now to examine the Power thereof 


ſo long Continuance, &c. 2 Lev. 24. (4d) Whatever belongs to the Juriſdiction of the Dutchy may 
be determined in the Exchequer, Hard. 171. (e) They cannot try the Validity of Letters Pa- 
tent, or other Matter properly triable at Law. Rol. Rep. 42, 252. 3 Bulſt. 119. 12 Co. 114. 


Rol. Rep. It was granted by Patent that this Court might make Ordinances for the 
* Sir ** Hoſpital of V. how they ſe gererent, converſabantur & eligerentur, and 
the Hoſpital this Patent was confirmed by the Statute of the 14 Eliz. yet it was reſolved 
of Wigston, that the Court hereby hath no Power to determine the Right of the Poſſeſ- 
ſions; and the Hoſpital having exhibited a Bill in this Court to avoid a 
Leaſe by them made, of Lands lying out of the Dutchy, a Prohibition 
was granted, 
„ By the Statute of 16 Car. 1. cap. 10. reciting that the Proceedings, 
« Cenſures, and Decrees of the Court of Star-Chamber were found an in- 
ce tolerable Burden to the Subject, Sc. it is enacted, That the Court of Star- 
&* Chamber and all its Power, Juriſdiction and Authority, ſhall be diſſolved, 
« and the like Juriſdiction then uſed and exerciſed in the Court of the 
« Dutchy of Lancaſter, c. is repealed, revoked, and made void.“ 
[By 4 Geo. 3. cap. 16. Infants in Counties Palatine are enabled to con- 
vey by Order of the reſpective Courts belonging to the Counties Pa- 


latine.] 


. 


* 


* 
. 


ränchile 


Pf the Royal 7 
bf Ely. 

(FLY is (a) nota County Palatine, but a Royal Franchiſe, granted by , 7.4 16 

LH. 1. to the Biſhop of Eꝶ and his Succeſſors, (5) of hearing and de- ( —_—_ 


termining as well Civil as Criminal Plcas. +5 


Carth, 109. 


$o reſolved. 3) This Juriſdiction the Biſhop now exerciſes by his Juſtices, by Preſcription grounded 


on the ſaid Grant. 4 Inſt, 220. 


And therefore the Party, who is ſued in the Courts of Weſtminſter, can- Po We 
not plead that the Lands lie, or that the Cauſe of Action aroſe within Ely, Cos an 
but (c) Conuzance muſt be demanded, which is all the Juriſdiction a be. 
Franchiſe hath. | It | * 8 

s « Is «Js 
adjudged, (e) Of the Manner of demandinz Cohuzante, wide Sid. 483. Keb. 946, 948. , Lev. 89. 
Keb. 435. Sid. 303. 


If one be Bailiff of Lands in A. and B. and B. is within the Franchiſe Ing. 3 
of Ely, and A. not, the Bailiff cannot be charged in (4) a joint Action, 75 Ret if an 
for this would ouſt the Franchiſe of its Juriſdiction. Action, that 


in its Nature 


is —— riſe partly within and partly without the Franchiſe, the Franchiſe cannot claim Conuzance, 
z 220. | 


N | 2140 30 11861 80011 1U- 


Foreft, $ gebe 


el, as dl jbed by Moivood, is a cert in Territory of woody Man wood 
Gtounds and, i altures, privileged for wild Beaſts and FowIs 143. 
of Foreſt, Chaſe 4nd Warren, to reſt and abide there in the ſafe % The King 
Protection of the (e) King for his Delight and Pleaſure, which only can 11 
Territory of Ground ſo privileged is meeted and bounded with 57) unte- a Foreſt, and 
i alt 344 AAS Ki. I + d Wa 1 5 
every Fotefl muſt appgar, to be ſuch by Matter of Record, or by Preſcription, which ſuppoſes a Grant 
from the Crown for that Purpoſe. Plow. 318. Bra. lib, 2. c. 1. 4 Inſt. 300. Bro. Quo Warrants 7. 
But a Subjed may have a Foreſt by Grant From the Crown, . Dyer 169. Manwood 165. — Before 
the Statute of Catia de Porefia, the King uſed to convert the open and woody Grounds of his Subjects 
into Foreſts ; but though at this Day he may make a Foreſt, yet he cannot afforeſt any of his Subjects 
Lands. 4 Inſt 300, (f) But need not be actually incloſed with Hedge, Ditch, Sc. 'Manweed 
148. | | 
Vo I. I, 81 | | moveable 


as. — 


— 
— 


(c Of the ſe- 


>» was tl A 
— 3 
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Man may be chiſes, Ic. within the Foreſt. 


— Courts of the Foreſt. 


—— 
— 


moveable Marks, Meets and Boundaries, either known by Matter of Record, 
veral Beaſts of or by Preſcription, and alſo repleniſhed (c) with wild Beaſts of Venary or 
the Foreſt, Chaſe, and with great Coverts of (d) Vert for the Succour of the ſaid Beaſts 
wide 4 Inſt. there to abide; for the Preſervation and Continuance of which ſaid Place, 


4 Pp together with the Vert and Veniſon, there are particular (e) Officers, (/) 

1 1 Laws and Pr VIEgeS belonging to the, lame, requiſite for that Pu ſe, and 
prehends proper only to a orelt, and to 10 (s) 9 cher Place. | > ws * * 
every . , P V5 r =; . 


* | 
Thing bearing green Leaves in the Foreſt. Manwood 146. (e) The Chief of whom is the Chief 
Jaſtice in Eyre, and who was formerly created by Writ, as other Juſtices in Eyre; but by the Statute 
27 H. 8. c. 24. he is made by Letters Patent, and may execute his Office by Deputy. 4 Inſt. 291, 314. 
The other Officers are the Rangers, Stewards, Verderors, Foreſters, Regarders, Agiſtors and Wood. 
wards; theſe muſt duly attend their reſpective Offices, and therefore are privileged from attending on Ju- 
ries in the County, c. F. N. B. 164 2 Inſt. 291. 1 Jon. 266. / Which differ in many Caſes 
from the Common Law of England, for which wide 4 Init. 315. (g) For although Warrens and Parks are 
Civil Incloſures, and a Chaſe is a Franchiſe differing only from a Park, in that it is not incloſed ; and 
though theſe enjoy Privileges by Grant from the Crown diſtin& from other Lands, yet are they not to be 
conſidered as Foreſt, having neither particular Laws, nor particular Officers; and therefore Offences com- 
mitted in theſe muſt be puniſhed by the Common Law, 4 Inſt. 308. Manwood 49. Co. Lit, 233. 


There are three Courts ( h) incident to a Foreſt. 
(hb) Poph. | 
150. Rol. Rep. 191. 


8 The Juſtice Seat. 637. vs A1 a 
2. The Swainmote Court. 639. us 


3. The Court of Attachments. 640. 


x. Of the Juſtice Seat. 


© > Bulft, This Court is ſo (i) incident to a Foreſt, that there cannot be a Foreſt 
208 without it, but it (&) cannot be holden oftner than ever third Year. 


4 Inſt. 291. It muſt be ſummoned at leaſt 40 Days before Sitting, and one Writ of 
Summons ſhall be directed to the Sheriff, &c. the other Cuſtodi Foreſt vel 
cus Locum tenenti, to ſummon all Officers, &c. and all Perſons that claim 

' Liberties within the Foreſt, to ſhew how they claim them. 
Np This Court may inquire, hear and determine all Treſpaſſes within the 

65 Werber a Foreſt, (1) according to the Law of the Foreſt, and all Claims of Fran- 


% 


impriſoned 


for Non-payment of a Fine ſet there, 18's Caſe, Rol. Rep. 411, 2 Bulſt. 213. dubitatur. 


page 638 By the 7 R. 3. cap. 3. it is enacted, That (m) no Jury ſhall be com- 
% pelled by any Officer of the Foreſt, or other Perſon, to travel from Place 
(m) But for to Place, out of the Place where the Charge is given, but ſhall give their 


this vide Verdict in the Place where their Charge is given.” 
Rol. Abr. 
534. Cro. Car. 40g. 


The Proceedings in this Court are de hora in horam, and therefore the 


Jones 168. Defendant muſt plead to an Indictment there (=) preſently. 
(») Where | 
the [nditment was removed in B. R. and the Defendant there put to anſwer, 4 Inſt. 295. 
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Courts of the Foreſt. 
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By 9 H. 3. cap. 2. Dwellers out of Foreſts ſhall not come before Ju. 
* ſtices of the Foreſt by common Summons, unleſs impleaded there, or OO O's 
„ Sureties: for others attached for the Foreſt”? t. 41 
By 34 E. 1. ſtat. 5. cap. 6. The Juſtice of the Foreſt, or his Litu- _ 
<< tenant,.- in' Preſence or by Aſſent of the Treaſurer, may take Fines and 
LAmercements of Indictees for Treſpaſſes done there, and not tarry 2 120 
* the Eyre of the Juſtices.“ N erat nf e e nee e 
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A Felony committed within the Foreſt muſt be inquired of, Ac. before , Liſt, 315; 
the Judges of the Common Law, and it belongs not to the Conuzante f 
the Chief Juſtice of the Foreſ. ae eee 

A Receipt of an Offender in Hunting, Sc. or of the King's Veniſon, 4 Toft. 31 
out of the Foreſt, cannot be puniſhed by the Law of the Foreſt, becauſe 3 
the Juriſdiction is Local. ol 6% Duet enen er! 


g | 2 . 981500 var a) 
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ww T7 ſee the Stat. 3 V. & M. c. 10. 9 Geo. 1. c. 22. f. 13. 5 1. e. 15. & 19 Geo: 2, 
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ſentments of the Foreſters, hen enrolled and encloſed under the Seals of the Verderors, ſhall be, prefenced 


- 


be amerced. f 


If at the Swain mote the Preſentment of the Foreſters concerning Vert 4 Inſt, 290. 
and Veniſon is found true, the Offender is Convict in Law, and (d) cannot 


traverſe; but a Preſentment at a Juſtice Seat (e) not found at the Swainmote (4) Jones 
may be traverſed, becauſe preſented but by one Jury. 


pearance they make Default upon an Adjournment, the Defaulters only hal! 


347: 
(e) Nothing 
can be done but upon their Preſentments. 2 Bulſt. 297. 


If the King pardons a Treſpaſs in a Foreſt, and an Offender at a Juſtice 4 Inſt. 313: 
Seat pleads it, by the Law of the Foreſt, before any Allowance thereof, the 
Juſtices muſt charge the Miniſters of the Foreſt to inquire: whether the 
Delinquent hath done any Treſpaſs in Vert or Veniſon ſince the Date of tze 
Pardon, and when the Pardon is allowed, the Entry is quod invenit mann 
captores quodammodo non forisfac, &c. | n 
If an Offender be convicted for a Treſpaſs in the Foreſt in Hunting“, 4 Inſt. 313. 
Sc. and adjudged to be fined or impriſoned, though he pays the Fine, yet .. 
he muſt find Sureties for his good Abearing. Bot EAT THOR 2 TIF 
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* See ſupra, the Reference to ſeveral modern Statutes. 4. 2 4h 
| Y jd ' 4 es hits. + 


If a Claim is allowed there which (/) ought not, the Party grieved” .... . 
8 h 4 Inſt. 294. 
may, by Certiorari, remove the Record in B. R. and thereupon have a % How the 
Scire facias, &c. a I * "8 Juſtice 
| h may inquire 
of the Truth of ſuch Claims per Miniſtros Foreſtæ, or tam per Miniſtros quam per alios, at his Diſcretion. 
4 Inſt. 294, 295. | | 


But 


S - 2 = 


{Court of the Four, | - 


g Page 639 But if refuſed to be allowed, where it -ovght, the Party Mall have a 
4 Inſt. 297. Writ de Liberſatibus, allocandis to the Juſtices of ebe FPoreſt. the 
4 Inſt. 29g, But if upon ſuch Claim a Difficulty ariſes, or a Demurrer is joined, the 
__ Chief, Juſtice may adjourn it i., R. &c. N 
Sid. 2960 A Cerlierari was prayed on Behalf of the. Nuke of Mf to remeve a 
Duke of r- 1 taken in the. Foreſt of Hiateriag. to be dhected to the Chief 
folk v. _ uſtice in Eyre; the Judgment was, becauſe there was Queſtion ef Right, 
2 Tb. = to ham certain Woods there dil, belong, whether to the Duke of Norfolk, 
1 tende Duke of Neucapley and the Duke of Maren bring itt 
30 ice in Eyre, would not let the Woods be cut, to the Prejudice of the 
Dyke pf Nennt Right, but cauſed therm to beprefeated ; V hereas in Truth 
 thele Woods had been deafforeſtec and it was held by dhe Court, That in 
this Caſe no Certiorari ſhould go, for the Right of the Woods is hot in 
(s) 2 Queſtion; for a Man (a) cannot cut his own Woods to deſtroy. the Vert, 
370, O%. hut ſhall ne for it; and ſo the Chief Juſtice in Eyre may be a judge for 
ns the King, though not for himſelf; and if it be deafforeſted, Treſpaſs lies, 
for the Proceedings will be coram non Judice; but if they ſhould be removed. 
there will be 1 Failure of Juſtice for the K. B cannot proceed to convict, 
not —— their Laws nor their Officers; but after a Conviction it may be 
otherwiſe, | | 


Carch. 7. The Chief Juſtice in Eyre cannot, upon an Information that ſuch and 
Lord 'Lyve- ſuch Perſons have killed Does and felled Trees in the Foreft, iffue his War- 
rt rantfor n ſuch Perſons; for it is (4) expreſiy provided, That no 
perſons ap- Man ſhall be taken or impriſoned by any Officer of a Foreſt without dut 
prehended on Indictment, or being taken with the (c) Manner. SS 


his Warrant 


— 


diſcharged on a Habeas Corpus. (5) As by 1 E. 3. c. 8. 7 R. 2. c. 4 & 82 Reg. f. 8. F. N. B. | 


67. 4 laſt, 289. le) What ſhall be a Taking in the Manger, Carth. 79. & vi pop. 
Carth, 78. Nor can any ſuch Warrant be directed to a Meſſenger or other Perſon 
that is not an Officer of the Foreſt; for herein the Authority of the Chief 

| Juſtice in Eyre, and that of a Juſtice of Peace, is the ſame, who cannot di- 

rect his Warrant to his Servant, or any other Petſon, but muſt direct it to 

the Conſtable or Pariſh Officers; and the Warrant ſupre being directed to 

a Meſſenger, for this Reaſon, principally, the Perſons were diſcharged. 


2. Of the Swainmote Court. 


The Swainmote is holden by the Steward before the Verderors as Judges, 
Frog tos (d) thrice in the Year, and the (e) Forefters are to preſent their Attach- 
what Time, ments at the next Swainmote, where the Ftecholders within the Foreſt are 
and who ta appear toferye on Juries. 
— to ap- 3 J 
pear, there, wide 9 H. 3.c.8. (% 9 H. 3. c. 6. 


4Inft. 289. This Court may inquire de ſuperoneratione Foreſtarum & aliorum Miniſtro- 


wu 9 rum Foreſie & de eorum oppreſſionibus populo illal'. 


4 Inſt. 259. This Court may not only inquire, but convict, but (F) not give Judg- 


ment. 
HH, And g 7 2 
thereſote a Swainmote without a Juſlice Seat is of no Force at all, 2 Bulſt. 298. per Cote, 
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Courts of the Fozeſt, 


* 2. Of the Court of Attachments. Page 640 


The Court of Attachments, or Woodmote Court, is to be held before 
the Verderors, every forty Days; and at this Court the Foreſters bring in 
their Attachments dz viridi & venatione, and the Preſentmentg thereof, arid 
the Verderors receive and inrol them; but no Man ought to be attached by 
his Body for Vert or Veniſon, unleſs taken with the (a) Manner within the 
Foreſt, elſe the Attachment muſt be by his Goods, 


is when a 
Man is taken in the very Fact, or ready to do it, as with his Bow bent, or ready to flip his Dogs, or with 


4 Inſt. 28g; 
(a) Taking in 
the Manner, 


' his Hands bloody; alſo gs upon a freſh Purſuit, is a Taking in the Manner. Carth. 79, Agreed 


totam Curiam. But finding Timber of the Foreſt in a Man's Poſſeſſion, as in his Yard, is not a 


aking in the Manner, Carth, 79. pe three Juſtices againſt the Chief Juſtice, who doubted See 
ante 638, a Note, ſome References to modern Statutes, | 


Of the Sheriff's Tozn. 


HE Inhabitants of every County were formerly divided into De- 2 toft. 56, 51. 
cennaries, i. e. ten Families living together in the ſame Precin&, Brac. 124, 
the Mafters whereof were every one of them mutually bound for 
each other, and puniſhable for the Default of any Member of any 
ſuch Family, in not appearing to anſwer for himſelf on any Accufation 
made againſt him. | 
Over every County an Earl 3 and he, or the Shire-Neeve, arrayed 
the ſeveral Perſons within the County; and for this Purpoſe the Perambula- P _ * 
tion was 228 the County twice ſevery Year, and (5) if any Perſon was 2 al. 70, 
found that had no Compurgators, he was put into Priſon until he could pro- 121. 
cure ſome Decennary to admit him: On the Law-Days the Sheriff uſed to (5) Hence the 


give in Charge the ſeveral Articles of the Crown Law, and if any Perſon Sie of this. 


was guilty of the Breach of any of them, he was delivered up by his Com- iſas Franci 


purgators. | Pligii Domini 

| Regis tenta 
apud C. coram Vicecom tent” in Turno ſuo tali die, &c. But the Law takes no Notice of any ſuch Court, 
under the Stile of Torn Vicecom tent”, c. for the Word Torn does not properly fignify the Sheriff*s Court, 
but his Perambulation. 2 Inſt. 71. Dalt. Sheriff 385, 391. Fitz. Leet 11. 2 Hawk, P. C. 55. 


But though the Cuſtom of the Decennary be now worn away, yet the Finch 241. 
Sheriff's Torn ſtill ſubſiſts, which is the King's Court of Record, holden F. N. B. 82. 
before the Sheriff, for redreſſing of common Grievances within the County, 
to which all Perſons, above the Age of twelve Years, not ſpecially privi- 


leged, are bound to attend; not only to make proper Inquiries, but to take 
the Oaths of Allegiance, Cc. 


Vori E 8K | But 


HE —.l en am tn — 
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* 
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Of the Sheriff's Torn. 


— 


But for the better underſtanding hereof I ſhall conſider, 


(A) Che Manner of holding this Court. 641. 
(B) CQhat Perſons owe Suit to it. 641, _ 
*Page. 641 (C) In what Caſes it has a Jurfsdiftion. 642. 
0) Ot the Foꝛm of its, Pꝛoteedings. 644. 


— 


(4) The Manner of holding this Court. 


cl. Y the Common Law the Sheriff might hold his Torn at what Place, 

Co. Lit. 115. and as often as he thought fit; but this proving inconvenient, in giv- 
cont ing the Sheriff too great a Power of oppteſſing the Subject, 

By the Statute of Magna Charta, cap. 35. it is enacted, That no She- 

« riff, or his Bailiff, ſhall make his Torn through a Hundred but twice 

in a Year, and at the Place accuſtomed, viz. once after Eaſter, and again 


after the Feaſt of St. Michael; and that the View of F rankpledge ſhall 
cc be at the Term of St. Michael.” 


Alſo by the 31 E. 3. cap. 15. it is enacted, © That every Sheciff ſhall 
make his Torn yearly one Time within the Month after Eaſter, andi ano- 
ther Time within the Month after St. Michael; and if they hold them 
in other Manner, that then they ſhall loſe their Torn for the Time.” 

Dyer 151. It is agreed, that ſince theſe Statutes, if the Sheriff holds his Torn at a 


Keilw. 193. different Time, or at an unuſual Place, he may be indicted for it. 
2 Hawk. | 


F. E. 56. 


cc 
cc 


cc 
cc 
10 


Alſo it hath been holden, that in every Caption of an Indictment taken 
* 427: in a Sheriff's Tora, or Court-Leet, the Day whereon it was taken ought 
1 to be ſet forth, that it may appear not to have been on a Sunday. 
11 The Sheriff is to hold his Torn in each particular Hundred; yet, as he 
P. C. 68. has a Juriſdiction in the whole County, he may receive Preſentments in 

one Hundred, of Offences committed in another; but the Jury cannot be 
charged on Oath to preſent any Offences but thoſe which arole within their 
particular Hundreds. Alſo by the Statute of Marlbriage, cap. 10. it is 
provided, That thoſe who have Tenements in different Hundreds, ſhall 


not be compelled to come to any Torn, but only in the Bailiwick wherein 
they ſhall be converſant, 


—e 


(B) Nhat Perſons owe Quit to it. 


aa LL Perſons, as well Maſters as (a) Servants, above the Age of twelve 


P.C. 56. Years, are by the Common Law bound to appear at this Court in 

(a) That their (þ) proper Perſons. 

every Maſter - CIS end” act E R 

may be amerced for ſaffeting a Servant to continue with him a Year and a Day without being put into the 

Decennary. 41 E. 3. 26. b. 45 E. 3. 26. b. (4) And therefore no Perſons ſo bound to appear, are 

within the Benefit of the Statute of Merten, e. 10. which allows Suit-Service to be performed by Attorney. 

2 Init. 99. | N | 
But 


Df the Sheriff's Torn. 


ad. IE" ERS 


But Tenants in antient Demeſne are privileged by the Common Law F. N. B. 161. 
from coming to this Court, unleſs they and their Anceſtors. have Time out — 4 
of Mind uſed to come to it; alſo Parſons of Churches have the like Privi- P. C. 57. 72 
lege by the Common Law, and all Peers of the Realm, add Women have : 
the ſame Privilege by the Statute of Maribridge, 52 H. 3. cap. 10. unleſs, , | 

their Preſence be required for ſome particular Cauſe. tt 


* Alſo by the Common Law, as well as the Statute of Marth 5 32 Uv. 3.7 page 642 


cap. 10. no one is bound to ſuch Suit to a Torn, within the Juriſdiction , Hawk. 
whereof he doth not reſide. denne ; 49 10 [ 8 f F. C. 57. 
And if a Man has a Houſe which ſtands within the Precincts of (a) two, e ee 
Leets, he ſhall do his Suit to the Court in whoſe. Juriſdiction his Bed P. 8 12 I 
Chamber lies. e i la) If one 

| 9 180 er e 
and Family in two Leets, he ought to do his Suit to that wherein for the moſt Part he Perſonally redes: 
2 Hawk. P. C. 57. | ns | 9119570 . 7 oe 

But no Man can be of two Leets ; and therefore one, who lives within a 2 Hawk. 

private Leet, ſhall owe no Suit to the Torn or other Leet, | unleſs. the 7. 


private Leet be ſeiſed into the King's Hands, or unleſs the Lord neglect to 
hold his Court. ö | 


. 
4 5 
— 
- 


- 


re * 


(C) Jn what Caſes it has a Juriſdiction. SE 


HE Juriſdiction of the Sheriff's Torn is confined to Offences at Com- 2 Hawk. 
mon Law, and cannot take Conuzance of any Crime made ſo by an P. C. 66. 
Act of Parliament, unleſs (5) enabled to do ſo by the Act itſelf; (c) nor () Vid 2 
can it inquire of any Offence, unleſs it aroſe ſince the holding of the laſt 5 A 
Court. | N | 


f ; : : 8 tutes men» 
tioned which give the Sheriff's Torn and Court-Leet Juriſdiction. (e) Keilw. 66. 


All Capital Offences being of a public Nature, as (d) Treaſons, (e) Fe- 


Cromp. Juri 
lonies are properly inquirable of at the Sheriff's Torn. weak 


212. 


| | | 2 Hawk, 
P. C. 67. (4) Except againſt the King's Perſon. 9 H. 6. 44. But 2 Hawk, P. C. 66. cont”, and 


yet it ſeems ſtrange, that the higheſt Offence ſhould be exempted ; however, it is clear, that the Sheriff 
has no Power to inquire of any Offence made Treaſon by Statute, as ofa Treaſon, but only as it was an 
Ofence at Common Law. (e) Except Rape, becauſe, as the Law now ſtands, it is 2 Felony only by 
Statute, 2 Hawk. P. C. 66. And except the Death of a Man, becauſe no common Nuſance: 
But 2. & wide 2 Hawk. P. C. 66, 67. | 


It may inquire of Aſſaults and Batteries, if accompanied with Bloodſhed, 2 Hawk. 
but otherwiſe not; becauſe without Bloodſhed they are not accounted P: C- 67. 
common Grievances. a | | l 

Alſo it may inquire of all Affrays, as being in Terrorem Populi. s . we. 

| „C. 67. 

Alſo it may inquire of the common Breaking of Hedges, Dikes or 
Walls, and of all Pound-Breaches, as being common Grievances ; alſo it Yide 2 Hawk. 
may inquire generally of inferior Offences, touching the King's Intereſt, P. C. 67. 
as of all Purpreſtures or Incroachments upon the King, and Alienations in ad the feve- 


: ; . I Authori- 
Mortmain, and (F) Seizures of Treaſure-Trove, or of Waifs or Eſtrays, 3 _ = 


or Wreck belonging to the King. ed. / But 
2, Whether 


it can preſcribe to inquire of the Seizure of ſuch Things belonging to the Lord, being a Subject. 2 Hawk. 
P. C. 67. | 


I It 
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Of the Sheriff's Tom. 
2 Hawk. It may inquite of all common Nuſances,. as all Annoyances to cbt. 
P. C. 67. and mon Bridges, or Highways, Bawdy-Houſes, &c. aud alſo: of ali other 
the Authori- ſuch like Offences, as ſelling corrapt Victuale, breaking the Affiſe of 
os ere le, neglecting to Hold a Fair or ing 
cited. Beer and Ale, neglecting to hold a Fair or Marker, = falſe 
Weights or Meaſures, &c. Alſo it is ſaid, thar it may inquire of alt com- 
mon. Diſturbers of the Peace, as Barrators, Eves-droppers; and of alt com- 
mon Oppreffors, 2s Uſurers, &c. and of all dangerous Perſons, u Va- 
gabonds, Night-walkers, Cc. and of all Suitors to the Court who ſhall 
make Default, and of thoſe who ſhall levy Hue and Cry withoar Cauſe, 
* Page 643 or ſhall neglect to levy one where they ought, e. and of the N. 
: of keepitig a Pair of Stocks in any Vill within the Precimtt, for which every 
| ſuch Vill ſhall forfeit 5 /, UI & 
Rol. Abr But a Man cannot be amerced in a Leet for ſurcharging a Common, be- 


NN 63 Rol. cauſe this only concerns the private Intereſt of the Inhabſtants. 


—ͤ _ 


But it hath been holden, that (a) a By-Law made at a Leet, in Pur- 
| ſuance of a Cuſtom to make ſuch By-Laws, that no one, under a certain 
Rol. Abr. Penalty, ſhall receive a poot Man te be his Tenant, who afterwatds ſhall 
$42: become chargeable to the Town, is good. A 

e 55. 
(a J of — Right, any Leet, with the Aſſent of the Tenants, may make By-Laws under certain 
Penalties, in relation to Matters properly cognizable by the Court, as the Reparation of Highways, c. 
But By-Laws of a private Nature are moſt proper for a Court-Baron. 2 Hawk. P. C. 68. 


2 Hawk: Although the above-mentioned Offences are properly inquirable of in the 
P. C. 57- Sheriff's Torn, yet is his Power, as to the punifhing ſuch Offences, 

much reſtrained by ſeveral Statutes; as by Magna Charta, cap. 17. which 
(BY As this CPatts, That no Sheriff, Conſtable, or (o) other Bailiff of the King, all bold 
Statute has Pleas of the Crown. | 


been con- | 
ſtrued to extend to Stewards of Courts, neither the Torn nor Court-Leet can deliver any Perſons indicted 
before them for Felony, but muſt refer them to the Juſtices of Gaol-Delivery, 2 Inſt. 32. 2 Hawk, 


P. C. $7. 


2 Hawk. But this Statute of Magna Charta doth neither reſtrain the Torn nor Leet 

P. C. 57 from taking Indictments, or awarding Proceſs thereon as before; but this 

1 05 Power of awarding ſuch Proceſs is taken from the Sheriff's Torn, but 
not from Courts-Leet, by 1 E. 4. cap. 2. 

By which it is enacted, ** That on Indictments and Preſentments before 

« any of the King's Sheriffs, in his Counties, except in London, their Un- 

e der-Sheriffs, Clerks, Bailiffs, or Miniſters, at their Torrs, or Law-Days, 

© they nor any of them ſhall have (c) Power to attach, arreſt, or put in 

(e) Not only © Priſon, or to levy or take any Fine or Amercement of any Perſon fo in- 

the Judge of 4 ied or preſented, by Reaſon of any ſuch Indictment or Preſentment; 

28 <« but that the ſaid Sheriffs and Under- Sheriffs, Clerks and Bailiffs, and 

5 « their Miniſters, ſhall deliver all ſuch Indictments and Prefentments to 

Proceſs, but © the Juſtices of the Peace at their next County Seſſions, on Pain of 4o l. 

alſo the Offi- and that the ſaid Juſtices of the Peace ſhall have Power to award Pro- 

cer for obey < Ceſs on all ſuch Indictments and Preſentments as the Law doth require, 


of 


17 o1, and in like Form as if the ſaid Indictments and Preſentments were taken 
Oro. Car. before the ſaid Juſtices of Peace; and alſo to arraign and deliver all ſuch 
275. 6 Perſons ſo indicted and preſented before the ſaid Sheriffs, Fc. and ſuch 


« Perſons which ſhall be indicted or preſented of Treſpaſs, ſhall make 
& ſuch a Fine as ſhall ſeem lawful by their Diſcretions; and the Eſtreats of 
ce the ſaid Fines and Amercements ſhall be inrolled, and by Indenture be 
« delivered to the ſaid Sheriffs, Under-Sheriffs, their Clerks, Bailiffs or 
« Miniſters, or ſome of them, to the Uſe and Profit of him that was 
&« Sheriff at the Time of ſuch Indictments or Preſentments taken; and if 


4 


any 


Of the Sheriff's Torn. 


« any of the ſaid Sheriffs, their Under-Sheriffs, Clerks, Bailiffs, or their 
« Miniſters, do arreſt, attach, or put in Priſon, or cauſe any Fine or Ran- 
*« ſom to be taken, or levy any Amercement of any Perſon or Perſons ſo 
« indicted or preſented, by Reaſon or Colour of any ſuch Indictment or 
+ Preſentment taken before them, at their Terms or Law-Days above te- 
t hearſed, before that they have Proceſs from the ſaid Juſtices of Peace, 
« or Eftreats delivered out of the ſaid Inditments or Preſentments ſo 
brought, delivered and preſented to them; that then the Sheriffs, which 
„ ſo do, ſhall forfeit an hundred Pounds. | 29% 4 
It ſeems agreed, that, at this Day, neither the Torn nor Leet have any + Page 6 

Power to try any Perſon indicted before them, of any Offence wWhatſoe ver, eh 44 

and that there is no Remedy for ſuch Preſentments as are traverſable, but p. C. 37, 51. 

by removing them into the Kings Bench. | [1 + Gp 

But a Preſentment by twelve or more, in a Torn or Leet, of any Offence 2 Hawk. 
within the Juriſdiction of the Court, being neither Capital, nor concetning F. C. 71 
Freehold, ſu bjects the Party to a Fine or Amercement, without any farther 3 Mod. 138. 
Proceeding, and binds him for ever, after the Day on which it is found, 

and admits of no Traverſe * z - but if it concern Life or Freehold, as if it 

charge a Man with not repairing a Highway as he ought to do by the Te- 

nure of his Lands, it may be removed into the King's Bench, and there 

traverſed ;z but not if it barely charge his Perſon, as for not cutting the 

Branches of his Trees hanging over the Highways Sc, alſo it ſeem, that 

an Indictment of an Offence out of the Juriſdiction of à Leet, as of an 

Affray done out of its Precinct, is in like Manner traverſables, 


92 e A Mn. Mt. ht. —_ ' "OY r =" 


® Sed qu. If it may not be removed, and traverſed, or if an ARion may not be-ſapported, for tevy. 
ing any Fine, or Amercement, where the Party has not been ſummoned, nor Rad eny Opportunity of 
anſwering ? If a Fine in a Court-Leet be unreaſonable, it may be avoided by Plea, and Judgment 
of the Court; for the Judges are to determine the Reaſonableneſs of the Fine. R. 11. Co. 44, 


X 


Alſo, notwithſtanding the aboye-mentioned Statutes, the Sheriff may, at 2 Hawk. 
this Day, impoſe a (a) Fine on all ſuch as ſhall be guilty of a Contempt in ** C. 58. 
the Face of the Court, and on a Suitot refuſing to be ſwarn, and on a 
Bailiff refuſing to make a Panel, and on a Tithingtman 2 7. 7 to thake 
a Prefentment, and on a Juryman refuſing to preſent the Articles given in 
Charge, and on à Perſon duly choſen Conſtable, refuſing to be ſworn, but 2 may 
he (3) ought to fine each Offender ſeverally, and not all jointly, except 3 
where a Vill is to be fined. „ = 

cretion. 


at his Diſ- 
8 Co. 39. Dalt. Sheriff 40 But for this vide Ti. Fines and Amercements., (8) 8 Co. 38. 
Alſo on the Preſentment of a Nuſance in a Torn or Leet, the Sheriff or 2 Hawk. 

Steward may either amerce the Party, and alſo order him to remove it, 4 IR = 
by ſuch a Day, under a certain Pain, or may order him to remove it, un- ties tete 
der ſuch a Pain, without amercing him at all; and the Party having Notice cited. 
of ſuch Order, ſhall forfeit the Pain on a Preſentment at another Court, 
that he hath not removed the Nuſance, without any farther Proceeding ; 
and every Pain fo forfeited may be recovered in like Manner as a Fine or 
Amercement, by Diſtreſs, or Action of Debt; neither ſhall ic be affeered 
to a leſs Sum than was at firſt ſer. | | 


vol. I. (D) Df 
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Of the Sheriff's Tozn- 


D) Of the Foꝛm of its P2oceedings. 


Keilw. 66, E making Preſentments, it is ſaid to have been the Courſe, formerly, 
Mobs *. to impanel, not only a Grand Jury, but alſo a Jury of twelve Men 
— which was commonly called the Petit Jury, and to have Offences firſt pre- 
Cromp. 212. ſented by the Headboroughs, and the Preſentment affirmed by the Petit 
9 H. 6.44. b. Jury, before they were brought to the Grand Jury, 
tak But however the Practice might have been, it ſeems now agreed, that 
5 C "Th no Exception can be taken to any ſuch Indictment, in reſpect of the Non- 
. obſervance of any ſuch Cuſtom or Uſage; for that no Averment lies 
againſt the Acts of a Court of Record, and every Judge of ſuch Court 
ſhall be preſumed to act according to the Rules of it. | 
(c) In the By Weſtmin. 2. 13 Ed. 1. cap. 13. © The Sheriff ſhall take no In 


Confirution © (c) but by twelve Men ac the leaſt, who ſhall put their Seals thereto,” 
_—__ holden, that if there be more than twelve —_— and all agree, all muſt put their Seals, * 
that if twelve only agree, it is ſufficient for thoſe twelve to ſet their Seals. Dalt. Sheriff 389. 


. Page 645 By 1 K. 3. cap. 4. No Officer ſhall return or impanel any Perſon on 
(2) That a . any Inquiry in a (d) Torn, but ſuch as be of good Name, and have 
Court Leet Freehold of 20s. per Ann. or Copyhold of 265. per Ann. on Pain of 


ſeems not to © 40s, and every Indictment taken otherwiſe ſhall be void.” 
be within the 


Equity of this Statute, for it is ſaid, that any Perſon happening to be preſent at a Leet, or riding by 


where it is holden, may, for want of Jurors, be compelled to be ſworn, 7 H. 6. 13. 12H. 7. 18. b. 
Bro, Leet 15, | 


By 1 E. 3. ſtat. 2. cap. 17. Sheriffs, and all others who take Indict- 
* ments in their Torns, or elſewhere, ſhall take them by Roll indented, 
« whereof the one Part ſhall remain with the Indiftors, and the other with 
e him that takes the Inqueſt; ſo that the Indictments ſhall not be imbeziled 
as they had been in Time paſt.” 

28 E. 3. c 9. But it muſt be obſerved, that what is above ſaid concerning Indictments 
taken before the Sheriff at his Torn, is to be intended of ſuch as are taken 
before him ex Officio, for he is reſtrained to take them by Virtue of an 
Writ or Commiſſion, by 28 E. 3. cap. 9. which, reciting the Miſchiets 
which had happened from Commiſſions and general Writs granted toSheriffs 
at their own Suit, for their ſingular Profit, enafteth, That no ſuch. Com- 
miſſions nor Writs ſhall be granted *. 


* The Buſineſs of the Torn hath declined many Years, and js deyolved on the Quarter - Seſſions. 


Ol 


| Pf the Court-Leet. 


| . 
Court-Leet is a Court of Record, (5) having the ſame Juriſdiction Finch 246 
within ſome particular Precinct, which the Sheriff*s Torn hath in 1 f 


the County. P. C. 78. 

* | : W. 4 X ( And ſaid 
to have beet derived"out of the Torn, being a'Grant to-certain Lords for the Eaſe of their Tenants and 
Refiants within their Manors, that they may have the Array of them, and adminifter Juſtice amongſt 
them in their Manors tc. from whence came the Duty in many Leets de certo Lee, towards the Charge 
of obtaining the Grant of the Leet; for the Non-payment whereof, or Default to preſent it, ſuch Gran- 
tees may preſcribe to amerce the Defaulters, and to diſtrain for the Amercement ; but they cannot ſo pre · 
ſcribe for any Matter of a private Nature, 2 Inſt, 71, Jones 283. 6 Co, 77, b. Dyer 30. pl. 209. 
See 12 Mod. 598. 


The Statute 18 E. 2, + which ſhews of what Things the Sheriff's Torn 


and Court-Leet ſhall have Conuzance, (c) does not confine their Juriſdic- — 
tion to thoſe Particulars enumerated in the Statute. | l 213. f 


| - | e) That the 
Leet may inquire of the ſame Offences with the Sheriff's Torn, of which vide Tit. Sheriff's 9 Letter 


a common Nuſance, though omitted in this Statute. 4 Inſt. 261 ,——That a Railer is preſentable there. 
Hob. 247,——$0 of a Night-walker. Poph. 208.——Of the ſeveral Statutes which im r this Court 
to inquire, c. wide 2 Dan. 291.——That by the 31 Eliz. c. 5, They may inquire of Uſers of unlaw- 
ful Games, or of any Art or Myſtery, not being brought up in it, but exerciſing a Trade contrary to 
5 Eliz. c. 4. is not within the AQ, nor preſentable in the Leet. Sid, 289. 2 Leb. 50. Raym. 154. 
$ CG; 


+ The Stat. for View of Frank Pledge, 


No Man can be within two Leets at the ſame Time, and in the ſame 2 Hawk. 
Reſpect ; therefore, he who reſides within the Precincts of a Leet, the F. C. 73. and 
Lord whereof doth duly hold his Court, cannot be compelled to come to . 
a Superior Leet, for any Purpoſe which may as well be anſwered by his cited. 

* Attendance at hisown Leet; but if a private Leet be ſpecially granted for * Page 646 
two or three Articles only, it ſeems that the Inhabitants muſt attend the 

Torn for all other Matters; alſo a Grand Leet may preſcribe to oblige a 

certain Number of Inhabitaints in every Town within its Precinct, to ap- 

pcar at every ſuch Grand Leet, to inquire of ſuch Offences as were 

omitted by the inferior: Alſo if a Leet be ſeized into the King's Hands, 

all who owed Suit to it ought to come to the Torn, &c, alſo the Sheriff's 

Torn, as an Overſeer of the Leet, is to inquire whether the Tithings be 

full, and may inquire of the Concealments of Offences inquirable in 

L ects. . | 

A Court-I.eet ſhall be forfeited, not only by Acts of groſs Injuſtice, but , Hau 
alſo by bare Omiſſions and Neglects, eſpecially if often repeated, and with- P. C. ,, 
out Excuſe. | | | 
The Caption of an Indictment in a Court-Leet, ad Cur* Viſ. Franc? Pleg? Salk. 195. 
cum Cur” Baron”, Ec. is good, for the Words cum Cur Baron ſhall be re- Ld. Raym. 
jected ; for it ſhall be intended that the Indictment was taken by that Court, 638, 

which alone hath the Colour of Authority to take it. | | 

9 1 5 
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(C) 642, Cc. of the Perſons that owe Suit to it, Letter (B) 641. May inquire of corrupt Victuals, as ' 


\ 


_ -— 


Ok the Court Leet. 
balk. 200. The not ſetting forth in the Caption, whether the Court was holden by 


. D 0 Grant or Preſcription, is helped by the Multitude of Precedents. 


” ” * 


Wet But the Buſineſs of the Leet hath declined many Years, and is devolved 
on the Quarter-Seſſions. 
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Ot the County Court. | 


Y the Eſcheat of Earldoms and Baronies, the Tenants of ſuch 
Earls and Barons were to hold from the King, and not beiog 
qualified to fit in the King's own Court, they compoſed a Court 
in each County, under the Array of the Sheriff, or the King's 

Bailiff ; thoſe were the Pares of the County Court: And hence it is that 
ever ſince it has been (4) held, that the Sheriff is no Judge, but only the 

(a) That Suit- Suitors. | | 4 

ors are j ud 


2 Iuſt. 2 the Proceedings be upon a 7a/ficies. 2 Inſt. 312. 6 Co. 11, b. Mod, 171. 
12 Mod. 598. 2 Ld. Raym. 1310. 


ung 


— 2 2 14 a 22 


Spelm. Rem. 
50. 
4 Inſt. 266. 
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(5) This Court is no Court of (c) Record, therefore an Action of Ac- 


4121 = count againſt a Receiver for 135. and 4d. or other Sum under 403. lies 
(5) The stile not in the County Court; for being no Court of Record it cannot aſſign 
of the Court Auditors. 

is Curia prima 

Comitat” E. C. milit” Vic' Com' prædidꝭ tent apud B. fc, 4 Inſt. 266. (c) Therefore a Writ of falſe 
Judgment lies of a Judgment there, and not a Writ of Error, 4 Inſt. 266. But in a Rediſſeiſin the 
Sheriff is made Judge by the Statute of Merton, c. 3. And a Writ of Error lieth of his Judgment. 


4 Inſt. 266. 


11 It is a Maxim of the Common Law, quad Placita de catallis, debitis, Sc. 
(4) Than gh (d) que ſummam (e) 40 8. attingunt vel excedunt' ſecundum Legem & conſue- 
founded upon fudinem Angliæ fine breve Regis placitari non debent. 


ſeveral Con- 
tracts, each of which were under 40. Vent. 65. (e) An intire Debt, cannot be divided and ſued for by 


| ſeveral Plaints under 40s. 2 Inſt 312. But for this vide 2 Rol. Abr. 317. pl. 1—— If the Plaintiff 
counts to his Damages 40 z. though the Jury finds the Damages under 40 s. ſo that in Truth the Cauſe 


de Jure belonged the Court, yet he ſhall not have Judgment, 2 Inſt, 312. 


Page 647 But by Juſticies this Court may hold Plea of Goods, (/) Debts, Ec, of 
2 Inſt. 312. any Value, and the Proceſs therein is an Attachment of his Goods, c. but 


Hof Debts no Capias. 

ex contrattu, 

but not of Debts ex deli4o, as upon the. Statute of Tithes. Lev. 253. dubitatur. 
9 


2 Inſt. 312, So by Force of a Juſticies it may holg Plea of Treſpaſs vi & armis. 
| 4 


Df the County Court. 


In Replevin, by Writ of Plaint upon the Statute of Marlbridge, this 2 Inft. 139, 
Court may hold Plea of Goods and Chattels above the Value of 4o 5, yours 
By the Statute of Glouceſter, made 6 F. 1. cap. 6. Sheriffs ſhall plead | 

tt Pleas of Treſpaſs in their Counties, as accuſtomed, c. (5) but for (4) $0 that 
« Maims and Wounds a Man ſhall have his Writ, as before hath been this Court 

« uſed,” | hath no Juriſ- 


| dition in ſush 
"Caſe ; tens of a Battery without wounded or majming. 2 Inſt, 312.— Blut it cannot hold Plea of apy 
Treſpaſs vi et armir. Co. Liv. 118. 2 Lev. 93. Mod. 215. 


And by the Statute of 12 Geo. 2. cap. 13. ſe. 7. © If any Perſon ſhall 
e commence or defend any Action, or ſue out any Writ, Proceſs or Sum- 
* mons, or carry on any Proceedings in the County Court, who ſhall not 
* be admitted an Attorney or Solicitor according to the Act of 2 Geo. 2. 


* caps. 23. he ſhall forfeit 20 l. with Coſts, to him who ſhall ſue, in any 
Court of Record,” | 


Pf the Hundꝛed Court. 


(c) T IS Court was, for the Eaſe of the Subject, by the King di- 


: l | ing 128 a 
vided and derived from the County Court, and hath the (4) _ 287. 
ſame Juriſdiction. © Of the firſt 


* . * ivifion of 
Counties into Hundreds, and of the Grants of Hundreds, vid 6 Co. 11. 9 Co. 23. 4 Co. 33. Dyer 175. 
Rol. Rep. 118. Raym. 360. Vent. 399. Jn 199. (4) And therefore is no Court of Record. 
4. Inſt, 267.-——Cannot hold Pleaof Debt or Treſpaſs, where the Debt or Damages amount to 40s. Co. 
Lit. 118.——Nor of Treſpaſs vi er. armin. Co. Lit. 118. 


Although the Stile of this Court is Curia E. C. militis Hundreds ſui de B. 4 Inſt, 267. 
in 2 Buck tent” c. Coram A. B. Seneſchallo ibidem, yet the Suitors are 
udges. | 
: I an Hundred Court the Plea was laid to be coram Seneſchallo & Seftato- 
ribus; Serjeant Newdigate took an Exception to it, that it ſhould be laid tO Car. 2. Cle- 
be held coram Seneſchallo per Sectatores; but Wyndbam, Atkins:agd Scroggs ver and Car- 
thought it well enough; but the Chief Juſtice con“, and cited the Caſe of 4. 
Wyat and Wigges, 4 Co. 47. where the Coroner of the Hoſtel and the 
Coroner of the County took an Indictment, where ir did not appear that the 
Party was killed within the Verge; and reſolved to be ill; for that there 
the Record was intire, and it could not lie coram non Fudice, as to the 
Coroner of the Hoſtel, and ſo void; and good as to the Coroner of the 
County; and perhaps the Jury, in their finding, were principally directed 
by the Coroner of the Hoſtel ; fo it might be here, for they in the Hun- 
-dred Court may be ſwayed principally by what the Steward ſaid. Another 
Objection was, that the firſt Proceſs was an (e) Attachment; but as the That th 
Defendant 1 the Court ſaid that Fault was cured; ſo Judgment (e) 7 bge ths 


Paſch. 30 


Court of 
was affirm King's Bench 
| | | daily grants 
Attachments againſt Stewards of Hundred Courts, for granting Attachments againſt all the Parties Goods, f 
Salk. 201. pl. 4+ , f 


Vo I. I. 8M The 


\ 


Of the Hundred Court. 
— — * — — — 
* Page 648 The true Proceſs of this Court at Common Lay is a Diſtringas, but by 
Salk. 201. Cuſtom the Proceſs may be (a) a Levari facias; and it is ſaid, that moſt 
pl. 3. Hundred Courts have this Cuſtom, >, 

AnE 

et be in the Hundred Court by Levari facias; and therefore where the Books ſpeak of a Difringas, 
they muſt be intended of a Levari, for a Diftreſs infinite would be endleſs in an Execution, 2 Lev. 81. 


2 Keb-117, 126. Vide Carth. 54.——And for the Manner of ſetting forth a Judgment in this Court, 
vide alſo 53, 54. 2 Lutw. 1369. 3 Lev, 403. 


Salk. 201. If a Jury in an Hundred, or other Inferior Court, will not agree on their 
Pl. 3. Verdict, the Way is, as in other Courts, to keep them without Meat, 
Drink, Fire or Candle, till they agree; and the Steward may from Time 
to Time adjourn the Court till they do agtee. 
— — _ — 
Ok the Court-Baron. 
4 Inft. 264. HIS Court is (5) incident to every Manor, and had (c) an- 
* x x tiently Conuzance of all Pleas of Land within the Manor, ſo 


(5) That it is 
incident to a 

Manor, and | 
was at firſt inſtituted for the Eaſe of the Tenants, for ending Controverſies where the Debt or Damage 
was under 40s. at Home, &c. 4 Inſt. 268. Owen 35. Brownl. 175. Bulſt. 55. (c) But at this Day 
is no Court of Record, nor can it hold Plea of Debt or Treſpaſs, where the Debt or Damage amounts to 


40s. Co. Lit. 118. 2 Inſt. 311,——-Nor of Treſpaſs vi & armis, becauſe it cannot impoſe a Fine, 
Co, Lit. 118. 2 Inſt. 311, 312. 


that no Perſon within the Manor could apply to any other Ju- 
riſdiction without a Remiſit Curiam from the Lord. 


6 H. + pl. 3- The Suitors are (d) Judges, and the (e) Steward but as a Regiſter, 
o. Lit. 58. | 


4 Co. 33. b. 4 Inſt. 268. S. P. (4) Though the Plea there is held upon a Writ of Right. 6 Co, 
11. b. 12 a, 4 Inft. 268, (e) And a Man cannot preſcribe to hold a Court-Baron before his Steward, 
but before Suitors. Cre, Jac. 582, adjudged. Mod. 173, Cro, Eliz. 292. Noy 20. Godb. 49. 
But perhaps may preſcribe to hold a Court before his Steward, but not a Court-Baron. Cro. Jac, 582. 
Leon. 316. Brownl. 21. Noy 20. 2 Jones 23. Godb. 68.——A Court-Baron being incident to a 
Manor of common Right cannot be preſcribed for, Cro. Eliz. 792. adjudged, Noy 20. adjudged. 


lad. 268, The Stile of this Court is (f) Curia Baronis E. C. militis Manerii ſui 
(4) My Lord prædicti (having the Manor's Name written in the Margin) tent“ tali die 


Coke ſays, he coram A. B. Seneſchallo ibidem, Cc. 
hath ſeen | | 


Court Rolls in the Reign of Edw. 1. (having the Name of the Manors in the Margin) ſtiled thus, Aula 
ibidem tent” tali die, Ic. becauſe it was holden in the Hall of the Manor, 4 Inſt, 268. 


Co. Lit. 58. a. This Court cannot be holden out of the Manor; but if a Man be Lord 
of two or three Manors, and there be a Cuſtom to hold a Court at one. for 
them all, ſuch Courts are by Cuſtom good. : 


4 This 


* ä * 
— _ 


Of the Court⸗Baron. 


ä 


— 


This Court is of two Natures, the firſt is by Common Law, and called * Page 649 
the Freeman's Court, or Court-Baron ; and of this the Suitors are Judges, Co- Lit. 58. 
and the Steward is Regiſter; and this may be kept from (a) three Weeks (a) Note; 

to three Weeks: The ſecond is (5) a Cuſtomary Court, and concerns Co- The Court 
pyholders, of which the Lord, or his Steward; is Judge; as the firſt can- of King's 
not be without Freeholders, ſo this cannot be without Copyholders ; a Bench has 
Court-Baron may be of this double Nature, and then the Tal contains 22 _ 


— 


1 ti 
Matter concerning both, — = 
| . 5 | and Stewards 
for oppreſſing the Tenants, by warning Courts-Baron every three weeks, 


and diſtraining them to appear, 
or pay a certain Sum of Money, upon no Occaſions at all, but to extort Amercements from them. 
(5) For thiswide 4 Co. 27. Cro. Car. 366, Jones 342. 


By Magna Charta, (e) cap. 24. A Precipe in Capite is not to be, 
« granted, whereby any Freeman may loſe his Court.“ 15 * Nd 
: | 2 vid 
By 52 H. 3. cap. 22. (d) No Man ſhall cauſe his Freeholders to 7 t 39. 
cc MM. (e) againſt their Will, for that ought not to be done without the in 


bound hereb 
« King's ( f) Commandment.” in his 5 


| Baron, Hun- 
dred or County Court, 2 Inſt, 143, () Intended between Party and Party, for to inquire for the 


Lord of all the Articles belonging to the Court-Baron or Hundred, they may be ſworn, 2 Inſt. 142. 


For which Articles vide Statute 4 Edw. intitled Extenta Manerii. 100 In a Writ of Right Patent, 
wherein Plea is held of Freehold, the Court may give an Oath, for the Writ is Mandatum Regis. 2 Inſt, 
143- | | 


All Pleas in a Court-Baron, of common Right, and by Courſe of Law, 4 Inſt. 143. 
are determinable by Wager of Law; but by Preſcription they may be de- | 
rermined by Jury. | | 1 | 
If a Man recovers in a Court-Baron, they have not Power to make Exe- * 3 17. 
cution to the Plaintiff of the Goods of the Defendant; but they may diſ- Fg 


j : ; Rol. Abr. 543, 
train him, and retain the Diſtreſs till Satisfaction. Bro. Cs 


Baron 6. 
S. C. But a Quere made, for it is uſual for the Suitors, aſſigned by the Steward, to tax the Sums, and 


then to award a Levari Facias. Quere, If by Cuſtom, or Common Law ? See 12 Mod. 124.—By Brownl. 


4 
81, Upon a Levari out of a Court-Baron, Goods cannot be ſold without a Cuſtom to ſell, Wc. & Vid. 
Nov 17. 


If in a Court-Baron the Defendant appears not upon the Diſtreſs, yet the 
Goods diſtrained are not forfeited, nor can be ſold by the Bailiff, for the Yelv. 194, 
Diſtreſs is but in Nature of a Pledge; and though by the Courſe of the Gomer/al and 
Common Law, where a Man is attached by his Goods, and appears not, Medgate, ad- 


they are forfeited ; yet in a Court-Baron no (g) Attachment lies, but a Di- 3 
ſtreſs infinite only. | 


£4 £ oo : * 52. 8. | A 
adjudged. (g) The Proceſs in a Court-Baron is Summons, Attachment, and Diſtreſs infinite. 2 Rol: 
Rep. 493+ & wide Bulſt. 53. | 


: Courts 
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*P. 650. Courts of theCinque Poꝛts. 


HE Cinque Ports are (a) ancient trading Towns lying towards 
Brat. lib. 3 the Sea Coaſts ; theſe held per Baroniam, and were repreſented 
„ in Parliament by the Lord Warden or Keeper of the Cinque 
4 Inſt. 222. Ports; but they did not hold by the Tenure of Knight-Service, 
(e) For an- only by ſending Ships to Sea, Sc. and as they were inſtituted for the De- 
4 fence and Safety of the Kingdom, they had ſeveral (5) Liberties and Pri- 
Cinque Ports, vileges granted them, in reſpect of their neceſſary Attendance in thoſe 
vide 2 F Ports, | 
124 05 rieileges Ports were but three, viz. Dower, Sandwich, and Romney, but Haſtings and Hithe were 
added by William the Conqueror. 4 Inſt. 222. To which Winchel/ea and Rye were adjoined ; theſe 
now ſend each of them their Repreſentatives to Parliament; and though ſeven in Number, are ſtill called 
Cinque Ports, 2 Inſt. 556. 4 Inſt. 222. (5) To which they have a lawful Title, confirmed by 
Blagna Charta, e. 9. in theſe Words, Barones de Quingue Portubus & omnes alli Portus habeant omnes Liber- 
rates & Liberas Conſuetudines ſuas. 2 Inſt. 20. But this Confirmation does not extend to Pleas of the 
Crown, with which they intermeddle as Juſtices of the Peace, Cro. Car. 253. 


4 Inſt. 223. There are ſeveral Courts within the Cinque Ports; one before the Con- 


(c) Sid. 166. ſtable of the Caſtle of Dover; others within the Ports themſelves, before 
Serra , the Mayors and Jurats; (c) another which is called Curia Quingue Portuum 


no Body apud Shepway. 
knows where 
this Court is. 


Sid. 166. There is a Court of Chancery in the Cinque Ports, but no Original 


per Curiam. Writs iſſue thence, but it ſerves only to decide (d) Matters of Equity. 

(4) Sid. 356. . a 

It is ſaid the great Uſe of their Chancery is to relieve againſt Errors in Proceedings at Law, which they 
uſed to indorſe upon the Bill, : 


Toft. cb The Lord Warden hath two Juriſdictions, 1. The (e) Authority of an 
00 Exel? Admiral, to hold Plea by Bill concerning the Guard of the Caſtle, &c. 
Pt Roy 
from the Ad- according to the Courſe of the Common Law. 


miraity of _ | 885 wo” 
Exgland; which Juriſdiction is ſaved to him in ſeveral Acts of Parliament, as 2 Hf. 5. ſtat. 1. c. 6. 27 H. 
8. c. 4. 28 H. 8. c. 15. 5 Eliz. c. 5. 11 12 V. z. c. 7. wide 2 Jon, 66, 67. Chan, Ca. 305. 


(f) Who is By 28 Edw. 1. cap. 7. The (F) Conſtable of the Caſtle of Dover ſhall 
always War- « not hold Plea of a Foreign County within the Caſtle Gate, except it 
— . touch the Keeping of the Caſtle; nor diſtrain the Inhabitants of the 
orts. : | frer the Form 
2 Inſt. 556. Cinque Ports, otherwhere or otherwiſe than they ought after 1 
| & of their Charter for their old Franchiſes, confirmed by Magna Charta. 
The Mayors and Jurats of the ſeveral Cinque Ports have Power to hold 
2 Inſt. 557. Plea, c. and O upon their Judgment no Writ of Error lies in B. R. but 
18 they are examinable by Bill in Nature of a Writ of Error, coram Domino 


8. F. "TE Cuſtode ſeu Guardiano Quingue Portuum apud Curiam ſuam de Shepway. 
(g) Secus up- 


on the Judgment of the Court of Shepway, Sid. 356. Per T'wi/den; and fo are the Books which ſpeak 
of a Writ of Error to the Cinque Ports to be intended, | 


The 


3 


— ports. 


'® mea uriſdiction of the Cingue vie is ky as. \ it as 0 (a per- * Page 651 
ſonal as >» real and W Actions. | 4 "ph 225 224. 
[i * (s) Otherwiſe 
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n au ont of , 
their Juriſdiction, and the Privileges were granted: Tot che k Ea 13 they Lil 1 Ah Protudide, of 2 
Inhabitants. Velv. 12. 2 Inſt. 555. (6) And they hold ea uf —— 4. 


110 
Bat a Judgment in B. R., for Lands there hall blog {76 every though ſuch-Ju 2 1 555 


or a County Palatine, is merely vdid. 2 loſt Bro. , Cingye. Porgs, 49w— That the 
cannot plead to the Juriſdiction of the Court ot Bb in Pair, * 9 vt demand Bo 959 5 wee, 4 Inſt, ow 
Len within 


4A. if an Rjectment on à feigned Leaſe be brovg > the: Cart of | 
Wiſtminfter will not allow the Tenant of ths: Lend, x on hiv Prayer, 10'be — ha „do plowþ td. 
the Juriſdition of theſe Courts, but will tie him ſtrictly to the Rules of confeſſi Leaſe, Ratry, and 


n 
Oufter, and pleading Not guilty.z this is not he the Caſe of Ancient Nemeſns, "EP a R6eovery in 
the Courts above makes the Lands Frankſve * ever * 


＋ * 


{ IIe. 
"4 
ik a Man is e in any yof 4 Cinque Ports, his Wife may have an 2 Inſt, 5 57: 
Ap eal againſt the — (e) directed to the Sheriff of the County, and Said to ried 


he ſhall execute the- Writ (d) withia the Cinque Ports; for the Conſtabte-ff*? 95 


e work 
hath no Juriſdiction to hold Plea thereof. un 1 2 
ad Eli. 694. 
8. C. adjudged (c) Becauſe the King in a Manner is concerned; for if the Plaintiff is nonſuit, the 
Defendant all be arrai gned at his Suit, Yelv, 13, Cro. Eliz. 911. 


(a) Yet per Yelv. 13. per 
Poph. If the — at all Times after continued within the Cinque Ports, ſo that he might be pro- 
ceeded againſt there, no Appeal would lie elſewhere. 
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80 if the Defendant is in Caftodia Mareſchalli, the Appeal may be againſt 21 2 loft 557 
him by Bill. = . Eliz. 
95. 778. 

If a Man hath Judgment in any of the King' s Courts, and I— Defend- 5 
ant hath no Lands or Goods but in the Cinque Port © bim may i 2 
bed a Writ to ce Lon Wandet make Beka 2 OY ) — Re: 


ad 


i \ c 
Chancery; and from — by Mitima: to the Lord Warden to . ö And: 28, 8 
W. Bendl. 46. | 3. 


K 


If a Man is imp 40. at Dover by he Lord 8 an i f) Habeas 
74 Corpus (b) may Finde to the Lord Warden, Cc. for the Privilege, that ;; =o a >a, 545: 
the King's Writ runs not, muſt be intended between (7) Party and Party, 8. 5 = p 9 q 
for there can be no ſuch Privilege againſt the King. ws, 


Wh 
Prokibition; Maiidamus, Cc. Cro, Car. 543. Paley 45. Sid. 3570105 15 223. | 5.1404 ch 
598. Hard. 475.—Where a Certiorari, wide R 295; 2 C. 286, 287. 0 4 
facirndiins'& recipiondam ; but if ad Refpondenidum a private Perſon; 9 20. 8 Mod; 


666. (6) But Sid. 166. it was ſaid by ſome, that it had ſcarce ever been known char « Poe 
or Habeas Corpus went to the Cinque Ports. 1. (i) e mins lieth thither. Hard, 475. 


| % 8 — — — hl 2 4 
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u — — T 
t Can there be a Doubt, as to thoſe Writs e the r Ports ? 


The (t) Lord Warden is the immediate Officer of the Court, and (1) , 
Writs ſhall be directed to him (m) as in all real . Sc. for Land , 
within the five Ports. 


ſtable or Keeper of Deower-Caſlle is alſo Warden of the Cinque ew and the Writs direQed to him are, 
Rex, Qt. Conſtabulario Cafiri ſuo de Dover & Cuſtodi Quingus Portuum, Sc. 2 Inſt. 8 56. 4 Inſt. 223. 
() But Writs of Appeal muſt be directed to the Sheriff. Cro. Eliz, 604, Becauſe the King is in a 

V or. I, 8 N Manner, 
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Yelv. 12, 13. Tf a Murder is committed at Sandwich, and an A 
os * Original in B. R. directed to the Sheriff of the County F 


* 
DDr ak mig 


Courts of the Cinque Ports. 


By the 2 V. & M. cap. 7. Whereas the late Lord Wardens claimed a 
© Right of Nomination of one Perſon to each of the Cinque Ports, the 
« two ancient Towns, and their Members, whom they ought to ele& to 
&« ſerve in Parliament; it is declared and enacted, that all ſuch Nomina- 
tions were and are againſt Law, and void“ 8 f 

peal brought by 


Kent, who brings 
page 652 in the Defendant, who pleads that Sandwich is Part of the Cinque Ports, 
ubi breve Domini Regis non currit, &c, and demands judgment of the 
Writ, this is a bad Plea; for the Defendant having done the Murder 


the Within the Cinque Ports, and after flying out, if this Pleading ſhould be . 
1 Ports allowed, (a) there would be a Failure of Juſtice, 1 2 4 | 


cannot aw | 
Proceſs of Outlawry, for that ought to be proclaimed in open County. Cro. Eliz. 90. 


Yelv. 13, But if the Defendant by his Plea ſhews that at the Time of the Murder 


ſuppoſed, and at all Times after, he had been an Inhabitant, and Com- 
morant within the Cinque Ports, and ſo had given Juriſdiction to the 
Judges there, and ſhewed they might have proceeded, c. it had been a 
good Plea.* | " t 


* 9s, If the Appeal is by Bill, ſuppoſing the Defendant to be in the Cuſtody of the Marſhall, if ſuch 
Ape T will ach- f | | | 


Of the Courts of the 
Sctannaries. 


4 Inft. 229. HES E Courts were (6) inſtituted for the Conveniency of Tin- 


(5) For an- ners, that they might be encouraged in the making of Tin, one 
228 of the Staple Commodities of the Kingdom; and therefore in 
ters, Records, 


> ds of 5 Cornwall and Devonſbire, where the Ore or Mine of which it is 
Parliament made chiefly abounds, the Workers herein were allowed the Privilege of 
concerning ſuing and being ſued in thoſe Places. | 
theStannaries, | 

and for an Expoſition of the Charter of E. 1. and the Statute 50 E. 3. which gave great Privileges to the 


Tinners, wide 4 Inſt. 232. 12 Co. 10, 11. Plow, 327. Rol. Abr. 547, 548; & wide 16 Car. 1. c. 15. 
by which their Privileges are declared and circumſcribed. | 


— 


Manner concerned. Vide Yelv. 13, Cro. Eliz. 911. 2 Inſt. 557. (m) But if there be an Indictment 
before Juſtices of Peace within the Cinque Ports, a Certi:rari may be immediately directed to them; for 
they proceed by Virtue of their Commiſſion, and not their ancient Charters, Cc. Cro. Car. 253, 254- 
but for this vide Rol. Abr. 395. | | 


I | The 


Of the Courts of the Stannaries. 
— U — - — — — 


The Juriſdiction of the (c) Court is guided by ſpecial Lave.b Cuſtoms, 
and by Preſcription Time out of Mind. + loft 


229. 
(c) For — 


Stile of th 
Court, wide 4 Inſt. 299.— And that the Lord Warden bath Juriſdiction of all the Tin in — fl 


Deven. 4 Inſt. 229. 


No Writ of Error lies upon (4) any Judgment mn theſe Ourts; but the 4 Inft. 230. 
Party grieved muſt be relieved by Appeal in ſeveral Degrees, firſt to the (4) For any 
Steward of the Stannary Court, where the Matter lies ; then to the Under. 1 
Warden of the Stannaries; and from him to the Lord Warden of the ſame mug Bs 
Stannaries z and for Want of Juſtice there, to the Prince's Privy Council. otherwiſe up- 


on a Judg- 
ment there given upon collateral Matters. 3 Bulſt. 283. Per Cote, Ch. Juſtice, ſaid to have 45 ſo 
reſolved upon a Conference by all the Judges, as is to be ſeen recorded in Chancery in the Petit-Bag 
Office, Q, Ow. 8, Sid. 233. 


Blowers, and all other Labourers and Workers, without Fraud or $6 ry 
vin, in and about the Stannaries in Cornwall and Devon, have the Privilege Rees 


Reſolv 
of the Stannaries during the Time they work there. | T . f 4 


18 Judges. Yide 
2 Rol. Rep. 44. and the Statute 16 . e. by 


* All Matters concerning the Stannaries, or depending thereupon, are to “ Page 653 
be heard and determined (e) according to the Cuſtom of the ſame Time 


4 Inſt. 231. 
out of Mind uſed. | reſolved bo all 


the Judges, (e) But wide Cro. Car. 333. 


Tranſitory Actions between Tinner and Tinner, or Worker and Worker, 4 Inſt. 231. 
though not concerning the Stannaries, nor ariling therein, if the Defendant Reſolved by 

be found within the Stannaries, may be brought in theſe Courts, or at all the Judges, 

Common Law. | 77 | | 

But if one Party only be a Tinner or Worker, ſuch Tranſitory Actions 4 Inſt. 231. 
which concern not the Stannaries, nor ariſe therein, cannot be brought Reſolved by 
there, and in ſuch Caſe the Defendant by the Cuſtom and Uſage of that 7 — 
Court may plead to the Juriſdiction, and (f) ought not to be arreſted Re — 
undo to ſwear it, or redeundo. | 8. 3 


| But it was 
ſaid by the Chief Juſtice, that after the Oath taken they will for 3d. enter the Plaintiff a Tinner, 


There ought to be no Demurrer in thoſe Courts for Want of Form, 4 oft. 231. 


but for Matter of Subſtance only. ah Jada, 


They have no Juriſdiction of (g) any local Action ariſing out of the 


Stannaries, and (5) Matters of Life, Member and Plea of Land, are ex- Keel. f by 
preſsly excepted out of their Charters. all theJudges. 


f e) That the 
Plaintiff muſt ſhew that he was a Tinner, and that the Court was held within the Iuriſdictlon of the Stan- 


naries, Farell, 103. (hb) They have no Court of Equity, and therefore a Suit concerning an Agree. 
ment relating to Mines, Cc. proper here, 2 Vern. 483, 484 f. | 


+ See a ſmall Octavo Treatiſe, on the Laws, Cc. of the Stannaries, intituled “ Laws of the Stan- 


naries of Cornwal, made at the Convocatien or Parliament of Tinners at Traro, Sept. 13, Ann. 27 Geo. 2, 
Publiſhed by Order of the Convocation, | 
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(a) Reg. 127. Y the (a) Common Law the King uſed to grant Commilicnn for 


4 a iring into the Want of Reparations of Sex Walls; Ditch; 
2 . 3 eo den anon 60 py, 
as Ko ten But as theſe Matters ate now to be regulated according to 
3 8 5. (5) ſeveral Acts of Parliament, it will be neceſſary to ſet down the Purport 
16, 23. for of ſuch as are moſtly in Uſe at this Day. 

which wide 


2 Inſt. 29, 30. 25 E. 3. c. 4. 45 E. 3. c. 2. 1 H. 4. c. 12. 6 H. 6. c. 5. 9 H. 6. e. 5. 19H, 6, 
c. 10. 23 H. 6. c. 9. 12 E. c. 6. 4 H. 7. c. 1. & H. 8. c. 10. See 12 Mod. 331. ' ar] 


The chief Statute relating hereto, is 23 H. 8. cap. 5. which ordains that 
the Lord Chancellor, Treaſurer, the two Ch. Juſtices for the Time being, or 
any three of them, wheredf the Lord Chancellor to be one, ſhall, as often 

Page 634 28 Need be, direct Commiſſions, and appoint Commiſſioners ; the Form of 
23 H. 8. c. 5. * which Commiſſion's ſet forth in ehe Statute, which fully declares the Duty 
Which vide and Authority of the ſaid Commiſſioners, viz. That they do inquire by the 
at large, made Oaths of the honeſt and lawful Men, Hr. through whoſe Default the Hurts 


ry F. K. by and Damages have happened, Ce. and who hath, or holdeth any Lands of 


c. 8. and wide Tenements, Sc. or hath, or may have any Hurt, Loſs, or Diſadvantage, 
1 M. (. 3- Oc. and all theſe Perſons, and every of them to tax; Sr. and to make 
- had = and ordain Statutes, Ordinances, Sc. after the Laws and Cuſtoms of 
tend to Gla. Numney Marſh in the County of Kent, or atherwiſe after their own Wiſdoms 

morgan, He. and Diſcretions. h 
The 25 H. 8. cap. 10. enacts, * That no Perſon ſhall be compelled to take 
no oy 8. «© upon him the Execution of any ſuch Commiſſion, unleſs he be a Dweller 
pot in the County wherein he is appointed Commiſſioner ; alſo that every 
« Perſon refuſing to take the Oath of Commiſſioner, as appointed by 23 
& H. 8. cap. 5. (hall, as often as ſuch Refuſal ſhall be certified into Chan- 
« cery, forfeit five Marks.“ ; 3 
38 Kk. 6f The 3 4 E. 6. cap. 6. directs in what Manner the King's Lands 
c. 6. « ſhall be liable, and taxed by the Commiſſioners, and. his. Tenants diſ- 
« charged and indemnified in their Payments of ſuch Taxes, and that 
« every ſuch Commiſſion ſhall be in Force for five Years from the Teſte, 

„ unleſs ſuperſeded.” 

13 Eliz, c. 9. By the 13 Eliz. cap. 9. all Commiſſions of Sewers ſhall continue in 
„ Force for 10 Years after the Date thereof, unleſs they be repealed by 2 
« new Commiſſion or Superſedeas; allo by this Statute all Laws, Ordi- 
e nances, and Conſtitutions duly made, according to the Statute 2 3 H. 8. 
% cap. 5. and written in Parchment, indented under the Seals of the Com- 
& milſioners, or fix of them (whereof one Part thall remain with the Clerk 
© of the Commiſſion, and the other in ſuch Place as the Commiſſioners or 
« ſix of them ſhillappoinr,) ſhall without any Certificate to be made into 
„the Chancery, and without the King's Aſſent, continue in Force, not- 


2 * withſtanding 


— — 


Df the Court of Commiſſioners: of Sewers. 


* withſtanding any Determination of ſuch Commiſſion by Super/edeas, 
until the ſame Laws, Ordinances, and Conſtitutions ſhall be altered, re- 
c* pealed, or made void by Commiſſioners afterwards aſſigned ; alſo by this 
Act there ſhall be no Certificate or Return of the Commiſſion, or of any 
* of their Laws, Ordinances, or Doings by Virtue thereof.” 

By 3 Fac. 1. cap. 14. all Walls, Ditches, Banks, Gutters, Sewers, 3 Jac. 1. 
« Gates, Cauſways, Bridges, Streams, and Water-Courſes within two e 14. & 
Miles of London, having their Fall into Thames, ſhall be ſubje& to the 8 = 7 _ 
« Commiſſion of Sewers, and to all Statutes made for Sewers, and to all hich * A 
** Penalties in the ſaid Statutes contained.“ | pt given to 

. | the Lord 


14 Mayor of Londen to appoint Commiſſioners, 


By the 7 Ann. cap. 10. reciting the Power of the Commiſſioners by for- 7 Ann. c. 10. 
mer Statutes, as to ſelling the Lands of thoſe who refuſed to pay the Tayes 
and Proportions with which they were charged, and that theſe Laws did not 
extend to Copy hold Lands, it is enacted, That the Commiſſioners ſhall have 
the like Power as to Copyhold Lands, and that the Lords of ſuch Copy- 
holds ſhall admit the Vendees, &c. Alſo by this Act it is enacted, that it 
may be lawful for the Commiſſioners by Warrant to authorize any. Perſon 
to levy the Sums of Money aſſeſſed upon the Lands, Ec. by Diſtreſs and 
Sale of the Goods of the Party refuſing, returning the Overplus, 

Notwithſtanding the ample Powers by the above-mentioned Statutes 4 Inſt. 276, 
given to the Commiſſioners of Sewers, yet are their Proceedings ſtill exa- 
minable in the Courts above, and accordingly we find ſeveral Reſolutions 
in which their Proceedings and Sentences have been controuled by the 
Courts at Weſtminſter. | 

As where the Commiſſioners, on the finding of a Jury that J. S. had = b. 
ſeven Acres of Land next adjoining to a Bank on the River Thames, and Ne Cale, 
that the Occupiers of thoſe ſeven Acres uſed to repair, but that there 
were beſides 800 Acres within the ſame Level liable to be ſurrounded, 
having taxed each of the ſeven Acres at 8 3. it was held; 1ſt, That the #* Page 655 
finding that the Occupiers of theſe ſeven Acres uſed to repair, was not ma- 
terial, becauſe that ſuch Occupiers might have been Tenants at Will, whoſe 
Acts could not bind him who had the Inheritance. 24ly, That tho? theſe 
ſeven Acres lay next the Bank, yet ought the Commiſſioners to tax all thoſe 
Lands which were in Danger of being damnified by the overflowing of the 
Waters, and conſequently received Benefit by the Repairs ; for tho“ they 8 
are to act (a) according to their Diſcretion, yer ſuch Diſcretion muſt be go- ( Hard. 
verned and directed by the Rules of Law and Reaſon. 146. 

The Commiſſioners of Sewers cannot make any (50 new Inventions to (5)Yide 10Co; 
charge the People; (c) but if there were an old Wall, they may build ano- 137; 138. 
ther (if that be decayed) on the Inſide, or ſome ſmall Way diſtant, if ir be M Co. 35. 


neceſſary, and may compel them that repaired the former to repair it if they Sid. f _ ; 
have no Damage by the Remove. (c) 2 Keb. 
129, 


If one be bound by Preſcription to repair a Bank, which by ſudden Vio- 
lence, and without the Default of him who is ſo bound to repair, - is thrown 28 139. 
down, the Commiſſioners are not to charge him only with the Repair, but Cal. 1 hs 
- ought to tax all others according to the Advantages accruing to them 100. a. S. P. 
from ſuch Repairs. EEE 

The Commiſſioners of Sewers cannot tax a whole Townſhip, but muſt , pup, 195. 
proportion each Man's Share according to the Quantity of his Land, Sc. Cro. Jac.” 
and therefore where the Commiſſioners aſſeſſed a Fine on the Village of D. 336. 8. P. 
and by their Warrant ordered it to be levied on J. S. whoſe Cattle being 2 * 7. 
diſtrained, he brought his Action, and had Judgment; afterwards the ſaid: * * 
J. S. refuſing to releaſe the Judgment, he was committed by the Commiſ- 


Vob L 8 Q ſioners ; 
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Df the Court of Commilſitoners of Sewers, 


ſioners; but upon Complaint thereof the Court of King's Bench commit- 

ted and fined the Commiſſioners, and held that by ſuch Proceedings after A 

Judgment at Law, they were guilty of a Premunire. mee. 

Sid, 145. It has been holden that, tho“ the Commiſſioners: of Sewers ate not a 

| Court of Record, and may thus commit for a Contempt; yet that muſt be 

underſtood of a Contempt in the Face of their Court, and not to imprifon 

a Perſon for difobeying their Orders. 8 EXE the 2: 

Lev. 288. There was a Complaint of the Inhabitants of #/hitechappel at the Coon. 

Lg of cil- Board, that the Commiſſioners of Sewers had taxed the ſaid Inhabir- 
ommiſ- * * 

fioners of ants for Repair of a Shewer in Wapping, whereas they were not within 

Sewers for the Level; thereupon. the Council ordered a Certiorari out of B. R. and 

Whitechappel. that the Matter in Queſtion ſhould be tried there ; which was accordingly 

— A 9; done, and the Certiorari delivered ; notwithſtanding which they iſſued our 

u. 9% their Warrants for putting the Orders in Execution, and the Officers re- 


Mod. 
2 Keb. 635. fuſing to execute the ſame were fined 104. a Man; thereupon a ſecond 


8. C. Certiorari was delivered to return all Proceedings and all Orders, c. con- 
Salk. 145. cerning the ſame; this being alſo diſobeyed, and new Orders made for 
we fining ſome of their Officers for their Contempt; whereupon they appear- 


* ed, and tho? they alledged the Advice of Counſel in what they did, yet 
they were committed for the Contempt; the next Day the Return was 
brought into Court, and upon the ſeveral Certiorari's the Returns were 
ſeveral, which the Court diſallowed, and ordered them to return all their 
Proceedings upon the Return of the firſt Writ, and to return upon the 
laſt, that ante adventum brevis they had returned the whole Matter, 
which was accordingly done and filed; and after they continued a. Week 
in Priſon without Bail, they were fined 40 Marks a-piece, and diſcharged, 
and the Matter ordered to be tried at the B. R. It was here moved in 
Behalf of ſome of the Commiſſioners, that theſe Orders, whereby the Con- 
tempt of the Commiſſioners appeared, tho* they were returned, might not 
be filed upon a Clauſe in 13 Eliz. cap. g. which excuſes them from re- 
turning their Orders, and exempts them from Penalties z but it was re- 
ſolved that that, and other Proviſoes in the ſame Statute, did only extend 
to the Court of Chancery, to abridge the Power which the Court of 

* Page 656 Chancery had over the ſaid Commiſſioners, and the Orders by 23 H. 8. 

(a) That the cap. 5. and that it did not at all (a) reſtrain the Court of B. R. from pro- 


Commiſ- ceeding by Certiorari. 
ſioners of g 


Cambridge Fenns, by 15 Car. 2. c. 17. have an abſolute Juxiſdiction, and are not to return their Proceed- 


ings on a Certiorari; but if they obſerve not the Statute, their Proceedings will be void, & coram non Fudice, 
and the Parties may examine the ſame by an Action at Law. Sid. 296. See Stra. 609. Forteſc. 374. 


Sid. 78. If it be found before Commiſſioners of Sewers, that ſuch a one ought to 
2 porn repair a Bank, and he removes the. Proceedings into B. R. the Court will 
" Neither quaſh the Inquiſition, nor grant a new Trial, unleſs he, who is found 
to be the Perſon that ought to repair, will firſt repair the Bank; after which, 
if it be otherwiſe found, they will order him to be reimburſed. 

18 There is a Rule in the Court of King's Bench, that no Order of Com- 
P. C. 288, miſſioners of Sewers ought to be filed without Notice given to the Parties 
Salk. 145. concerned; alſo it is every Day's Practice of that Court, before it will 
pl. 6. ſuffer the Return of a Certiorari for the Removal of the Orders of ſuch 
Commiſſioners to be filed, to hear Affidavits concerning the Facts where- 
on they are grounded ; and if the Matter ſhall ſtill appear doubtful, to di- 
rect the Trial of feigned Iſſues, and either to file the Return, or ſuperſede 
| the Certiorari, and grant a Procedendo, as ſhall appear to be moſt reaſon- 
(3) 2 Keb. able for the Trial of ſuch Iſſues, and to give (5) Coſts againſt the Proſe- 

500. cutor of the Certiorari, if it appears to have been groundleſs. * 
| n 
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Df the Court of Commiſſioners of Sewers. 
6 py 
fo be 5 e be — 
of King's Bench. 1 Le oh To ” cog _ 


Objections to Orders of the Commiſſioners of the Sewers, removed into @: . x; 
the Court of King's Bench, muft be argued before they are Red. % Nw! 2 Sith," 18%, 


Iſſues ſet by a Judgment of the Commiſſioners, may be diſcharged on Motion, though a Certiorar/ 
would not lie originally to remove their Order. Rex v. Biſbop. in Sc. P. 1720. Bunb, 61+ 
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10:2 bas !yor; D | 3 
HIS. Court is incident to every Fair and (c) Matket,and is falled 3 
Curia Pedis Pulveriſati (d); becauſe for Contracts or Injuries 92 — 


done concerning the Fair or Market, Juſtice ſhall be done as —— Le 266 Þ 
ſpeedily as the Duſt can fall from the Foot. well as Fair, 


»+& 2 3 i 1 0 "oy » * Inſt, 2 2. 
Keilw. 99. Brownl. 175. Bulſt. 55. Cro. Eliz. 773.—— That there may be a Court of 9 
by Cuſtom Wray ar, Market, and a Market without an Owner. . 4, Iaſt. 27. 4 Mirror, 
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Its Juriſdiction conſiſts herein, that the (e) Contract or () Cauſe of ., tan, 252. 
Action be in the fame Time of the ſame Fair or Market, and not before, ( Caniuũt 
or in former; it muſt be for ſome Matter Concerning the ſame Fait or — Plea of 
Market, done, complained on, heard and determined the (g) ſame Day Opheations, 
within the Precinct of the ſame Fair or Market. 2 * — 0 
for Things ariſing within the Fair. Rel. Abr. 545: Moor 830. Cro. Jac. 313. 2 Bulſt. 21. (f 
one flanders another who trades in the Market, in any Thing which concerns his Trade, as by diſparag- 
ing his Goods, which he expoſes to Sale there, an Action fies z ſecus if the Words do not congern any 
Thing touching the Market. 10 Co. 73. Hall and Jones adjudged. Cro. Eliz. 773. Moor 623. 
8. C. adjudged. 4 Inſt. 22. Rol. Abr. 544. 8. C. cited. (g) The Proceedings being de. Hora 
in Horam. 2 Inſt. 272. This Court continues during the Time of the Fair, and no longer. 2 Bulſt. 
23, It may be adjourned from Market to Market, Keilw. 99; — The Continuance' may be en- 
tered by an {dem Dies, &c. Moor 459. | 7 . 


ag By the 17 E. 4. cap. 2. reciting, that divers Perſons coming to Fairs be * Page 657 


grievouſly vexed and troubled in the Court of Pipowders, by feigned Ac- Made perpe- 
tions, and alſo by Actions of Debt, Treſpaſſes, Feats and Contracts made tual by 1K. 3. 
and committed out of the Time of the ſaid Fair, or the Juriſdiction of the . 
ſame, contrary to Equity and good Conſcience, Sc. it is; enacted, That 

* no Miniſter of any ſuch Court of Pipowders ſhall hold any Plea (5) with- ) Though 


| ſuch Oath 
gas to be made if the Defendant will infiſt upon it, yet it ſhall not be made Part of the Record: 
44. % . 0 | ai eoralinet | 


out 


Acre on 1312 Agres, 2 Su. 10 | 
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notwithſtand · & of the ſaid Fair. | 9 2 24 } 
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ing he may ' * 5403. 19) 75 notre. £01 
plead to the JuriſdiQion of the Court. 4 Taft. 272. 2 Bulſt, 22. Again [0 1199 303 
N bf 1 8 1 291 2nuNl © 
y 3 2: 10 blass 
— 
Of the Courts in London. 
| hs th. . | | . * 1 q Sth. © 0 
HERE are ſeveral Courts within the City of Londen, which 
4 Inſt. 247. exerciſe a Juriſdiftion according to their own ſtated Rules and 


+ RR IE yet are ſubject to the Controul and Correction of the 
214] ing's Courts at Weſtminſter, whenever exceed their Juriſ 
dition ; the Chief of theſe are, ; We: WL = 3 


Wt 
a. 
* 


2 


r. The Court of Huſtings. 


4 Taft. 247. This is the (c) higheſt and moſt ancient Court of Record within the City 
(c) My Lord of London, and is always held at Gnild- ball, before the Lord Mayor and 


— 75 ay Sheriffs of London for the Time being ; but when any Matter is to be ar- 


he 8 ued and determined in this Court, the Recorder fits as Judge with the 
Words Har, rd Mayor and Sheriffs, and gives Rules and Judgments therein, 
bich ſigni- 
— Hale, Dbing, Thing, that is, the Houſe of Cauſes or Things. 4 Inft. 247, — Bat by Forteſc. 
Pref, to Monarchy $9: it is a pure Saxen Word, ſignifying any Council or Court in general, and there - 
fore applied to the Supreme Court of the City of London, | 


4 Toft, 247. This Court hath Juriſdiftion of (d) all Pleas Real, Perſonal and Mixt; 
(4) In this and for this Purpoſe it is diſtinguiſhed into two Courts, as the Judges ſit 


EE * one Week on Real Actions, and the other on thoſe which are Perſonal 


” 
hb o 
. 


ies ma | Fc 
8 Wills may be proved, and Replevins, Writs of Error, Writs of Right Patent, Writs of Waſte, 
Writs of Partition, and Writs of Dower, may be determined for any Matters within the City of. 
London and the Liberties thereof. Lex Lond. 105, But note, That all Real Actions are now grown out 
a a J. "x 


of Uſe. 


4Inft. 247. Judgment of Outlawry in the Huſtings is not given by the Mayor, 
who is Coroner, or his Deputy, but by the Recorder, by the Cuſtom of 


Lond the City. ”— 
1 In this Court, the Lord Mayor for the enſuing Year, the Sheriffs, 
2 Chamberlain, and Bridge-maſters, are choſen. 
* Page 658 Upon a Judgment given in this Court of Huſtings, a Writ of Error 


lies at St. Martin's (e) before certain Juſtices. 
18 E. 3. 14 


Rol. Abr. 7 S. C. Lev, 30g. 2 Sand. 252. S. P. And upon a Judgment of the ſaid Juſtices a 
Writ of B lies in Parliament. 2 Leon. 107, (e) For their Commiſſion, Oc. wide Reg. 130. 


F. N. B. 23. ; | - The 


2. The Sheriffs Caurts. 

There are two Sheriffs of Loyden aud Middigfen, each of whom keeps 3 4 lad. 28. 
Court of Record for all Perſonal Actions within the City of Landon; cheſe 
Courts are kept at Guild-ball, and in each Court a Steward is the Judge; 
they have belonging to theſe Courts two Priſons, called Counters, the one 
in Wood-fireet, the other in the Poultry, 

The (5) Proceſs in theſe Courts is by Summons, Arreſt, (e) Foreign (;, But for 
Attachment, &c. | this vide Les 


| Lend. 241, 
.. (c) Fide for this Title Caftoms of London. 


From theſe Courts a Cauſe may be removed by Habeas Corpus to Weſt- 41Inft. 247, 
minſter-Hall ; but if an erroneous Judgment be given, the Cauſe may be 248. 
— 4 by Writ of Error to the Hafling, before the Lord Mayor and 

Eerins: \ 4 * Wk 7 * 

If a Plaint be levied in a Counter in London, and a Habeas Corpus is Skin. 165. 
brought, it is returned by that Sheriff in whoſe Counter the Party is in 
Cuſtody, and he only is to anſwer if he eſcapes. 


. The Court of Equity befoze the. Low Þ 
a 7 1 Court of Canſcience. M 


The Juriſdiction of this Court ariſes from (d) a Cuſtom in Lengan, vis. + In, 248,” 
that if a Plaint of Debt is entred in the Sheriff's Court, upon ion of (4). That thi 
the Defendant, the Lord Mayor may fend for the Parties, and for the Re- e 
cord, and examine the Parties upon their Plea; and if he finds that the zl bach 

of lat 


Plaintiff is ſatisfied, he may award that the Plaintiff ſhall be barred, but he been 
abuſed. Skin, 


V pl. 33. 
and Hit. 26, 27. 


8 


Car. 2. in 


ayo2, {commonly s 
= - oH Of 


King's Bench, which had a Power of obliging all Officers to do their 
Duty; that the denying Juſtice in ſuch a anner was of dangerous Con- 
ſequence, and might be puniſhed by Information, &c. That in the Caſe of 
the Abbot of Crowlang, 20 E. 4. the Liberties were ſeized, becauſe he had 
not Officers; and that the Attorney's Refuſal in this Caſe was ſufficient to 
forejudge him. 3 1 | 
There is alſo the Court of Requeſts, which is called the Court of Con- „ |, 
ſcience, and is held before certain Commiſſionerg at Guild-ha/l, and was 229. 


(e) eſtabliſhed for recovering Debts under forty Shilling. 2 (2) Firſt he 
| | gan by an 


Ad of Council, 9 H. 8. but has ſince been confirmed by Act of Parliament, 3 Jac. 10e. 15. which wide, 


and 14 Geo. 2. c. 10. 


This Court cannot grant Prohibitions to ſtay Proceedings in the Courts at 3 Keb. 533. 
Weſtminſter ; and therefore where F. S. brought Debt upon. an Obligation 1 12 Mod. 
of 101. for Payment of 5. in B. R. againſt a Freeman, of London, who. 
cited the Plaintiff in the Court of Conſcience, ſurmiſing thar/lefs thin 405. 

* was due; the Plaintiff appeared there, ang / ſne ed the ;Qbligagion., nor- Page 659 
withſtanding which, the mes 8 upon the Allegation of the 


Vol. I. Defendant, 


0 


Defendant, that leſs than 404. was que, ordered the Plaintiff to accept it, 
and to ſtay Proceedings in B. R. which he" refuſing, the Commiſſioners 
ordered the Regiſter to keep the Obligation, ſo that the Plaintiff could 
not proceed in F. R. whereupon-the Court rand” dee Fer 3 
the Commiſtioners and 1 9 | 


LI 
'4 * + * * 


Curteſy of England. : 


Dr. te Stud. ENAN T by the Curteſy is he, who after his wife s Death 

lib. 1. c. 7. (having had Iſſue by her inheritable) is inttoduced into her In- 

— 30. a. heritance, and has an Eſtate for Life therein; and he is ſo called 
owel, Tit. 


8 from the Favour or Curteſy of that Law which made this Proviſion 
— * for him, to which he had no Natural Right, nor to which any other Na- 
Ergland and tions, except thoſe of Great Britain and wn. admitted him. | 
Iriland i in the 


Time of H. 1. Sel. Jan. 65. and in Scotland in the Time of Malcom, Macan. 56. Both by 2 obne 
— ö 3 


* 
4 
1 
A 
= 
1 
1 

7 
"2 
| 4 
f 
1 
1 
4 
1 
4 

* 


Wright's In- The Words of this Law, as they are found Pat. 11. H. 2. M. 36. exem- 
ng plified are, Si aliquis deſponſaverit aliquam hereditatem, babentem & ex ea 


Note (9). prolem babuerit cujus Clamor auditus fuerit * infra Quatuor Parietes, & Vir ſu- 
| pervixerit Uxorem, babebit totd vita ſus Cuſtodiam bereditatis, licet heredem 
I the Iſſue Vabuerit ex primo viro qui plene ætatis eff : Preceptum eft quod eadem Lex 
is born alive, 0bſervetur in Hibernia. Under this Head we ſhall conſider, 
tho' it was K 
never heard to cry, be ſhall be Tenant by the Curtely ; - for Crying i is but Evidence of the Life. Co. 
Lit. 29. b. But if the Iſſue be ript out of the Belly of it's Mother, though it be alive, he {ſhall not 
be Tenant by the Curteſy, 1bi4,——Nor if the Iſſue be a Monſter, which hath not Human Form. Ibid. 


(A) Chat Perfons may be Tenants by the Curteſy, what 
not. 660. 


(B) Df what Sort of Inheritances this Eſtate is allowable 
of what not. 660. 


(C) What Eſtate the Wife muſt have to let in the Þusband 
to be Tenant by the Curteſy. 662. 


And herein, 


1. The deſcendible Quality of ſuch Eſtate. (63. 
2. The Seiſin of the Wife thereof. 663. 


3 8 3. When 


* INS — —é — 4 2 
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Curteſy of England.” 


3. When this Eſtate and Seiſin is to begin, and how long it 
muſt continue. 664. * 


(D) Ot the Þusband's Title being initiate by having ot 
JLue, and to what Purpoſes. 666. 


And herein, 
1. What Sort of Iſſue this muſt be. 666. 
2, When it muſt be born. 666. 


3. What it muſt do to intitle the Huſband to be Tenant by 
the Curteſy. 666. | mem | 


E) The Nature and Nuality of ſuch Tenancy by Curteſy, * Page 660 
667. | 


1, With reſpect to the Eſtate itſelf, 667. 
2. With reſpec to the Privity between him and the Heir. 667. 


F) By what Means this Title may be p2evented and 
| deſtroyed, 668. ee 


„ * * * — — 


— — — — 


(a) What | Perſons may be Tenants by the 
Caurteſy, what not. 


1. HHE Words of this Law are general, and ſeem to exend to all 
Sorts of Perſons without Diſtinction; therefore (a) Ideots and ta) But the 
Lunaticks, and (5) Villains, may be Tenants by the Curteſy. King ſhall 


have this 
Eſtate during the Ideocy or Lunacy, and provide for them and their Families, as he ſhould do out of 


their own Eſtates. 4 Co. 123, Bewverly's Caſe, (5) The Lord, if he will, may enter and hold thoſe 
Lands againſt che Villain and his Iſſue for ever. Co. Lit. 118, 123. a, | 


2. Perſons convict only of (c) Felony or Treaſon, Perſons (d) outlawed (c) For they 
in any Civil Action, may be Tenants by the Curteſy. forfeit only 
45 | their Goods 
and Chattels abſolutely, for of their Lands the King gains but a Pernancy of the Profits, 5 Co. 118. 
Co, Lit. 92. b. 391. a. Stanf. 192. (4) Bro. Tit. Ourlawry 26, 36, 59. Co. Lit . 128 For 
_ Proceſs of Outlawry might be eaſily ſuperſeded, and thereby the King's Pernancy of the Profits 
iſcharged. | it 1 es hat 


3. But Perſons attainted of (e) Felony or Treaſon. ſhall not be Tenants (e) Bro. Tü. 
by the Curteſy ; for they being thereby extra Legem poſiti, and their Perſons rey 7 5 07 
forfeited to the King, they are from thenceforth become incapable of our Godb. 5 ö 
Laws in general, and by Conſequence, of this in particular, which in- 
tended to give the Inheritance only to thoſe who were capable of holding Ho. Lit 
it tota vita ſua; alſo Perſons attainted in (F) a Premunire are excluded the 9 . 


Benefit 3 Inſt 43. 


— 


— —ñ— —ä— — 7 —l——— —— 1 


I. theſe Caſes their Tits ſhall acver aviſe, oven for the Benefit of the King, 


Denizen, or | 2 
the Perſon attainted pardoned, and have Iſſue after, they may be Tenants by the Curteſy, in 
that Iſſue had after, but not in reſpeR of any Iſſue had before. 7 Co, 25.— Popiſh Recuſents whore 
diſabled from being Tenant by the Curteſy, 3 Jac. 1. c. 5. f. 15. | | 


- 2 457% and Doctor and Student aſſigns this as one Reaſon, why ſo much Land 


AAA we ——— 
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Benefit of this Law, and alſo (g) Aliens, be they Friends or Enemies; and 


— — 


lien be made hut the Wife's Eſtate ſhall be diſcharged of it for evex. 


reſpe& to 


ww 4 


— 


11 


(B) Of what Soꝛt of Inheritance this Eſtate 
is allowable, of what not, od .s 


Dr. & Stud. 1. F a Uſe ® at Common Law, or what is now called a Truſt, it is 
203. expreſly reſolved, that a Man ſhall not be Tenant by the Curteſyy 


Dyerg.pl.25. was put in Uſe to prevent this Title; and the 27 H. 8. cap. 10. in the 
Co. 1. 123. Preamble recites this as one of the Miſchiefs that Statute intended to re- 
4 Inſt. 87. medy; the Reaſon ſeems, that of a Uſe there was neither Tenure nor 
* Page 661 * Wardſhip, nor any Eſcheat nor Benefit to the Lord, and therefore not 
within the Reaſon of this Law beſides that the Feoffees were Tenants to 
the Lord, and the Land in their Hands the proper Subje& of ſuch Titles, 
and therefore could not be double out of the ſame Lands; another Reaſon 
may be, that the Uſe conſiſting merely in Privity between the Feoffor and 
Feoffees, and being in the Nature of a Thing in Action, for which no 
Remedy lay but by S»bpezna in Chancery, and therefore none could have 
any Remedy for it, but thoſe who were Parties or Privies to the Feoff- 
ment, or within the Words or plain Meaning thereof, + and conſequently 
the Huſband could not be Tenant by the Curteſy, nor his Wife be endowed 
thereof, they being Strangers and Callaterals to the Feoffment; and they 
denying of them the Rents and Profits, could be no Breach of Truſt in 
the Feoffees, they not being originally trufted for any ſuch Purpoſe, nor 
compellable to account to them, 


If a Man gives his real Eftate to Truſtees, to permit his Daughter to take the Profits, and to diſ- 
poſe, fc. for her ſeparate Uſe, notwithſtanding her Coverture, her Huſband is not Tenant by the Cut- 
teſy. Hearle v. Greenbank, P. 1749. 3 Atkyns - 1 Vezey 298.——But Hausband may be Te- 
nant by the Curteſy of a Truft, . Wife cannot have Dower thereof. Chaplin v. Chaplin, H. 1931. 

Peer Wms. 229.——If a Man by Will directs Truſtees to convey a fourth Part of his Freehold Lands 


do the Uſe of his Daughter for her natural Life, ſo as ſhe alone ſhall take the Rents, and her Husband 


not to intermeddle therewith, and after her Death, for the Heirs of her Body in Fee ; her Husband is 
not Tenant by the Curteſy, it being only an executory Tru, and ſhe taking only an Eſtate for Life. 
Roberts v. Dixawell, M. 1738. 1 Atkyns 607. If Land is deviſed to 4. and her Heirs, and if ſhe 
die before her Husband, he to have 20 J. per Annum for Life, the Remainder to go to her Children, the 
Husband is not Tenant by the Curtefy. Sumner v. Partridge, T. 1740. 2 Atkyns 47. 9 


+ As to the Conſtruction this Matter has received in the Courts of Equity, and the Relief given to 


Tenants in Dower and by Curteſy, wide 2 Vern. 585, 681. Chan. Rep. 254. 2 Vern. 404+ Abridg. 
ef Equity 218, | | 122 


4 Co. 22. 2. A Man ſhall not be Tenant by the Curteſy of a Copy hold unleſs 
3 there be a ſpecial Cuſtom to warrant it, for the Freehold and Inheritance 
361. being in the Lord, and the Copyhold being only a Cuſtomary Right of 
taking the Profits Time out of Mind at the Will of the Lord, this Cub 

tom, like all others, muſt be a Law to itſelf, and all Eſtates derived 

thereour are ſo far good as they are warranted by that Law, and no far- 

ther; if therefore there be no Cuſtom for a Man to be Tenant by the 

Curteſy, of his Wife's Eſtate, there is no Law by which he can claim it; 

and if there be no Law, he can have no more Right than to _—_— 

| | 1 an's 


Curteſy of England. 


K 


Man's Property; and this Statute cannot operate upon Copyhold, ſince 
this Statute, like other Statutes, was made within Time of Memory, and 
ſo falls ſhort of any Share in the Original Conſtitution, or Governing of 
Copyholds ; and for this Reaſon, where ſuch Cuſtom of holding by the 
Curteſy has prevailed, it has yet been taken literally ſtrict, and not to be 
extended in the leaſt beyond thoſe Bounds the Cuſtom has allowed of. 
3. As where 7. S. ſet forth, that within ſuch a Manor there was a Cuſtom, 
That if one took to Wife any Cuſtomary Tenant of the ſaid Manor in Fee, 
and had Iſſue by her, if he outlived ſuch Wife he ſhould be Tenant by 
the Curteſy ; and the Caſe was, that J. S. married a Woman, who at the 
Time of the Marriage had not any Copyhold, but afterwards, during 
the Coverture, a Copy hold deſcended to her; and it was adjudged, that Sir John Sa- 
he ſhould not be Tenant by the Curteſy by this Cuſtom, for that his Wite vage's Caſe, 
was not a Cuſtomary Tenant at the Time of the Marriage, which by the Leon. 109, 
ſtri and literal Meaning of the Cuſtom ſhe ought to be. +7 

4. Of an Annuity to a Woman and her Heirs, after a Writ of An- Co. Lit. 144» 
nuity brought, a Man ſhall not be Tenant by the Curteſy no more than b. Poph, 87. 
a Woman ſhall be endowed thereof, for thereby it becomes a Perſonal Moor 83. 
Inheritance. 

5. A Man may be Tenant by the Curteſy of Lands held in Antient De- 5 Co. tos. 
meſne, and a Woman may claim Dower of ſuch Lands; alſo of Lands in Cro. Eliz. 
Borough Engliſh. 826. 

| Alden's Caſe. 

6. Of Lands in Gavelkind, a Man may be Tenant by the Curteſy with- Co. Lit. 30. 4 
out having Iſſue by his Wife, by the Cuſtom ; and herewith our Statute Dav. 50. 
bas nothing to do, ſince Cuſtom, a Law of much longer ſtanding, had al- L. P. R. 627. 
ready provided for him, and preſcribed the Terms of his enjoying of it. 

7. There are ſome Kinds of Inheritances whereof a Man may be Te- Præreg. Regis, 
nant by the Curteſy, though a Woman, in ſuch Caſe, ſhall not be en- . 13. 
dowed as if Lands holden of the King by Knight's Service deſcend to a 4 Co. 55. 
Woman, and after Office found ſhe intrudes and taketh Huſband, and 
®hath Iſſue, in this Caſe the Huſband ſhall be Tenant by the Curteſy, yet # 
if the Heir Male, after Office found in the like Caſe intrudeth, and taketh 
a Wife, ſhe ſhall not be endowed, by the expreſs Proviſion of Prerogat* 
Regis, cap. 13. But this Statute doth not alter or abridge the Statute that 
gives a Man a Title by the Curtely, 

8. So if a Man marry the Nief of the King, by his Licence (which 
amounts to an Infranchiſement, at leaſt during the Coverture) and after 
Lands deſcend to the Wife, and the Huſband hath Iſſue by her, and then 
ſhe dies, the Huſband ſhall be Tenant by the Curteſy; but if a Woman 
marry the Villain of the King, by his Licence, ſhe ſhall not be endowed ; 
for notwithſtanding the Licence, he ſtill remained a Villain to the King, 
who may enter at his Pleaſure, and defeat the Wife's Title of Dower by 
his own Title Paramount. 

9. A Man ſhall be Tenant by Curteſy, of a Caſtle, of a () Houſe that is e it +. 
eaput Baronie, or Comitatus, becauſe able to defend the Realm, and of a (% But for 
Common without Number; but of theſe a Woman ſhall not be endowed. this v Head 


| Dower, and 
that by a late Reſolution, a Woman ſhall be endowed of ſuch a Houſe, 


Page 662 


Co. Lit. 30. b. 


10. Of Offices of Profit a Huſband ſhall be Tenant by the Curteſy. Pow. 72. 
My Lor 7 
cites ſome antient Records, wherein Tenancy by the Curteſy was allowed of Dignities and Offices of 
Honour, as to carry a Sword before the King at his Coronation, to be his Carver upon that Day; and 
to the Earl of Saliſbury by the Curteſy ; but theſe being Offices, as appears, annexed to particular Dig- 
nities, or being Dignities themſelves, and capable of being intailed, may without any Iaconvenience be 
allowed the Privilege of this Law. Co, Lit. 29. | 
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9 Via. 156. 11. Of an Equity of Redemption.“ 
pl. 23. 


* See further 3 Com. Dig. 243-4. 


1 
1 


——— — — — 
— 


vnn 


(C) What Eſtate the TUife muſt Have to let 


in the husband to be Tenant by the Cur- 
teſy. 


bY 1121. 1. Liileton acquaints us, That it muſt be an Eſtate either in Fee - ſimple 


6 Co. 41. or Fee-tail general, or where the Wife has it as Heir of the Special 
8 Co. 36. Tail; and my Lord Coke ſays, for the Huſband to be Tenant by the Cur- 


Co. Lit. 227. teſy is one of the Incidents to an Eſtate-tail, which to reſtrain by Con- 


prom 255 dition, were repugnant, Fc. and therefore if a Woman, Tenant in Tail 


Pais Cale. general, marries and hath Iſſue, which Iſſue dieth, and then the Wife dies, 
Co. Lit. 30. a {0 that the Eſtate is thereby determined, yet the Huſband ſhall be Tenant 
| by the Curtefy ; the fame Law if the Limitation had been to the Woman 
and the Heirs of her Body, upon Condition, that if ſhe die without Iſſue 
then to remain to another ; for this is not a Condition but a Limitation, 
and no more than what the Law faith. | 
co. Lit. 30. 2. 2. So if one, ſeiſed of a Rent in Fee, makes a Gift in Tail general, or 
if a Rent de novo be granted in Tail general to a Woman, who marries 
and hath Iſſue, the Iſſue dieth, and then the Wife dieth without other 
Iſſue, yet the Huſband ſhall be Tenant by the Curteſy, of the Rent, tho? 
the Eſtate-tail therein be determined and ſpent ; for this being an Incident 
to ſuch an Eſtate at the Time of its Creation, whenever the Huſband has 
Iſſue, his Title is initiate, and ſhall not be loſt after by Failure of Iſſue, 
which, being the Act of God, ought not to turn to his Prejudice; and 
this is within the Words of our Law Hereditatem habentem, without fixi 


its Continuance : But to underſtand the Nature of the Wife's Eſtate we 
muſt conſider farther, 


* Pape 663 * 1, The Deſcendible Quality of ſuch Eſtate. 


This Rule 1. The Rule herein to be obſerved is, that the Iſſue of ſuch Huſband 
ſeems to have may by Poſſibility inherit. 
been formed 


after the Statute de donis, and by Virtue thereof; for our Statute requires no ſuch Property in the Inhe- 
ritance, neither did the Common Law; but for this vide 2 Inſt. 336. 8 Co. 35, 36. Co, Lit. 29. b. 
Perk. 465. 8 i : 


8 Co. 35. 2. Therefore if Lands are given to a Woman and the Heirs Male of 
Co. Lit. 29. b. her Body, and ſhe has Iflue a Daughter, and dies, the Hufband ſhall not 
be Tenant by the Curteſy; the ſame Law if it had been given to her and 
| the Heirs Female of her Body, and ſhe had Iſſue a Son. b 
Bro. Tit. 3. But if a Woman ſeiſed in Fee marries, and hath Iſſue, and then the 
Curtey 8. Huſband dies, and ſhe takes another Hufband, and hath Iſſue by him and 
Perk, 466. dies; though the firſt Iſſue be living, yet the ſecond Huſband ſhall have it 
tag Rn by the Curteſy, becauſe his Iſſue, by Poſſibility may inherit; as if the firſt 
Lit. . 5 Iſſue die without Iſſue, whereby it comes to the Uncle, oc. 


2. The Seiſin of the Wife thereof. 


"Sg, 1. That the Wife muſt be ſciſed of the Eſtate, is required by the very 
b. 2. I. Words of the Law, which ſays, aliquam hereditatem habentem, fo that 
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there muſt be a Poſſeſſion of ſuch Inheritance by the very Words of the Perk. 464. 
Law; and therefore if a Man die ſeiſed of Lands in Fee · ſimple or Fee-tail Co. Lit. 29. 4. 
general, and thoſe Lands deſcend to his Daughter, and ſhe marries, and 45 6 
hath Iſſue and dies, before any Entry made by her and her Huſband, or F. N. 1 
any other for them, the Huſband ſhall not be Tenant by the Curteſy; but Keilw. 2. a. 
here we muſt underſtand Seiſin in a two-fold Senſe, viz. Seiſin in Fact and Bro. Tit. 


Seiſin in Law; and where a Seiſin in Fact may be had, as in the above . 7- 
Caſe, there a Seiſin in Law will not do; n 


as though the Huſband doth 
all he can to get Poſſeſſion in his Wife's Life-time, and as ſoon as he hear- 
eth of her Father's Death, goeth towards the Land to take Poſſeſſion, and 


before he can come there the Wife dies, yet he ſhall not be Tenant by the 

Curteſy, and therefore one“ Book ſays, he ſhould have ſpoken to ſome « perk. 470 

Neighbour, being near the Lands, to have entred for his Wife, as in her . 
Right, immediately after the Father's Death; and the Reaſon of this is 
from the Words of the Law, which require that the Wife ſhould have 
actual Poſſeſſion of the Inheritance; and of Things lying in Livery the 
Wife hath not actual Poſſeſſion till the Entry of the Huſband. 


2. But now of ſuch Inheritances, whereof there cannot poſſibly be a C x ;. 
Seiſin in Fact, a Seiſin in Law is ſufficient ; and therefore if a Man ſeiſed perk. 468, 
of an Advowſon, or Rent in Fee, hath Iſſue a Daughter, who is married 469. 
and hath Iſſue, and he dieth ſeiſed, and the Wife die likewiſe before the? Ed. 3. 66. 
Rent becomes due, or the Church becomes void, this Seiſin in Law in * _ 
the Wife ſhall be ſufficient to intitle her Huſband to be Tenant by the 6 Ces 38. 
Curteſy, becauſe, ſay the Books, he could not poſſibly attain any other F. N. B. 149; 
Seiſin, as indeed he could not, and then it would be unreaſonable he Bro. Tit. 
ſhould ſuffer for what no Induſtry of his could prevent; but the true _ 3, 9 
Reaſon is, That the Wife hath theſe Inheritances which lie in Grant, and © * 
not in Livery, when the Right firſt deſcends upon her; for ſhe hath a 


Thing in Grant when ſhe hath a Right to it, and no Body elſe interpoſes to 
prevent it. 


* 3. When the Eſtate and Seiſin is to begin, and how long it muſt * Page 664 
continue, | | 


1. The Eſtate and Seiſin of the Wife ought to begin ſome Time durin : 
the Coverture; ſo the Words of the Law import, Si aliquis deſponſaveris Co. Lit. 29. a. 
aliquam bereditatem habentem, &c. and therefore if a Woman be diſſeiſed be. 458. 
and marries and dies, leaving Iſſue before any Re- entry made, the Huſ- 
band ſhall not be Tenant by the Curteſy; for here ſhe had no Inheritance, 
but only a Right to an Inheritance, which is out of the Words of this 
Law; but if the Huſband or Wife had entred during the Coverture, there, 


after the Wife's Death, he ſhould have it by the Curteſy, becauſe ſhe had 
bereditatem during the Coverture. | 


2. If a Woman Seignoreſs intermarry with the Tenant, and have Iſſue 3 Leon. 347. 
and die, the Huſband ſhall not be Tenant by the Curteſy of the Seignory, perk. 460. 
becauſe by the Intermarriage the Seignory was in Suſpence, and ſo ſhe Co. Lit. 29. b. 


could not be ſaid to have it, or if ſhe had, it is like the Seiſin of an Inſtant 
whereof a Woman ſhall not be endowed: 


3. A Woman Tenant in Tail, apres Poſſibility, c. takes Huſband, 
and hath Iſſue, and the Fee-Simple deſcends upon the Wife, be it before Bro. Tit. 
or after Marriage, the Huſband ſhall be Tenant by the Curteſy, becauſe by c 4 
the Deſcent of the Fee the other Eſtate was merged and gone, and ſhe 
became Tenant in Fee - Simple executed. 

4. In Treſpaſs, the Defendant ſays, that one A. was ſeiſed of thoſe _ . 
Lands in her Demeſne as of Fee, and that he took her to Wife, and * rar * 
they had Iſſue between them, and after A. died, and he held himſelf in a 


s f ſnews that 
as Tenant by the Curteſy, and (inter alia) it was moved, that he did not Seifin in the 


ſhew 


| Curteſy of England. 


_— 


Wife ſome ſhew that after the Marriage he was ſeiſed in his Demeſne as of Fee in 
Ar. during Right of his Wife; and though it was anſwered, that his ſhewing that 
— * A. was ſo ſeiſed, and that he took her to Wife was ſufficient, ſince it 
ſential to could not be intended but that the Defendant was ſeiſed in Fee, as in Right 
make the of his Wife; yet, ſays the Book, the Defendant videns opinionem Curie 


— Lis amended his Plea according to the Exception taken by the Plaintiff, 
nan 


Curteſy. 


But in the 5. If a Woman ſeiſed in Fee makes a Leaſe for Life, or endows her 


Caſe of the Mother, and after has Iſſue and dies, living the Leſſee or Mother, the 
Leaſe, if a Huſband ſhall not be Tenant by the Curteſy of the Reverſion; | 
Rent were ; | 

reſerved to her and her Heirs, 2. if the Huſband ſhall not have the Rent during its Continuance, and 
after the Death of the Leſſee the Land itſelf, as Tenant by the Curteſy ; and vide Perk, 467, Co. Lit. 
29. a. Bro. Tit. Curtz 10. Co. Lit. 15. a. 32 a. Keilw, 104. pl. 12. 


Bro. Tit. 6. In a Quare Impedit by the King againſt divers, the Defendant makes 
Curie 121. Title that the Advowſon deſcended to three Coparceners, who made Par- 
tition to preſent by Turns, the Eldeſt to have the firſt, the Middle the ſe- 
cond and that he married the Youngeſt, and had Iſſue by her, and ſhe died, 
and the Church became void, and ſo it belonged to him at preſent ; and doth 
not alledge that ever his Wife prefented, and yet he was allowed' Tenant 
by the Curteſy by the Seiſin of the others; the Reaſon of which Caſe ſeems 
to be, that the Advowſon being in its Nature intire and indiviſible, and 
deſcending upon all the Daughters as Coheirs, though they do agree to 
ſhare the Fruits of it in ſuch Proportions amongſt themſelves, yet the In- 
heritance remains intire in them all, and they all have a Seiſin in Law be- 
fore Preſentment by either, which, according to the Rules before laid down, 
is ſufficient to intitle the Huſband to be Tenant by the Curteſy. | 
* Page66s 7. 4 Rent-charge is granted to a Woman and her Heirs, payable at two 
Feaſts of the Year, the firſt Payment to begin at ſuch of the two Feaſts as 
ſhall happen after the Death of J. S. The Feme takes Huſband, and hath 


2 Sid. 110, Iſſue and dies; then J. S. dies; and one Queſtion was, if the Huſband 
117. Dethick ſhould be Tenant by the Curteſy of this Rent. 
v. Bradburn. f 


In this Caſe no Judgment is given, but the Opinion of Ch. Ch. Juſt. that he ſhould ; for though this be- 
ins in future, yet it is grantable over preſently, which proves it to be ine, and then ſhe may be well 
Paid habere bæreditatem, and the Seilin is not material, eſpecially in the Cale of a Rent. | 


The Time when this Eſtate and Seiſin in the Wife is to begin, whether 
before or after Marriage, is not material; and therefore if a Woman mar- 


ries, and hath Iſſue, which dies, and after Lands deſcend to the Wife, and 


the Huſband enters, and then the Wife dies without other Iſſue, yet the 
Huſband ſhall be Tenant by the Curteſy, for the Time of the Deſcent is 
not material, ſo it be during the Coverture; the ſame Law is if Lands had 
been conveyed to the Wife mutatis mutandis. 

As to the Continuance of this Eſtate and Seiſin in the Wife, in ſome 
Caſes it is neceſſary it ſnould continue in her till Iſſue had, and in ſome not; 
and in ſome Caſes Continuance both before and after will not ſerve; for the 
Firſt, if a Woman ſeiſed in Fee of Lands hath Iſſue, and after commits 
Felony, and is attainted thereof, yet the Huſband ſhall be Tenant by the 
Co. Lit.40.2. Curtely, in reſpect of the Iſſue had before, and which by Poſſibility might 
Bo. Tit 3 have inherited; aliter if the Wife had been attainted before Iſſue J but in 
% (3) But the other Caſe, the Huſband's Title, by having of Iſſue was fo far initiate, 


S. If in this that 

Caſe after Iſ- | 

ſue had the Feme had been attainted of Treaſon, if the Husband's initiate Title ſhall prevail againſt the 

King. 2. Alſo in the Caſe of the Felony, if the Husband may enter preſently upon the Attainder du- 

ring the Wife's Life, who is thereby civiliter mortua, as he might if the Wife had abjured the —_— 
| 3 whic 
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t the Lord might zyow upon him for Homage without the Wife, and 1 
her Crimes after ſhall not defeat him of it; beſides, this is within the Kind of At- 
Letter of dur Law, Cc. | 29 tainder; T. 
_ | which wide 
Co. Lit. 133. And that the Abjuration is an Attainder, vide Co Lit. 13. a. 390. b. 


In ſome Caſes it is not neceſſary that the Seiſin ſhould continue till Iſſue; Perk. 472. 
and therefore if a Man, ſeiſed of Lands in Fee in Right of bis Wife, is Ce. Lu. 30. a. 
difleiſed before Iſſue, and afterwards ke hath Iſſue, and the Wife die before 
any Re-entry made, yet the Huſband may re-enter and hold the Land as 
Tenant by the Curteſy, for the Diſſeiſin left a Right in him to be Tenanc 
by the Curteſy, if he had Iſſue, as it did in the Wife and her Heirs to the 
Inheritance. i 

So in ſuch Caſe, if a Recovery had been had againſt the Baron and peik. 475. 
Feme by erroneous Proceſs, or by falſe Swearing, and after Execution ſued 
thereof they have Iſſue, and the Wife dieth, yet the Huſband ſhall have 
Error or Attaint, and upon Reverſal ſhall enter and hold as Tenant by the 
Curteſy, for being Party to the Record he may well have theſe Writs, and 
when the Recovery is reverſed, it is ſo ab initio as to him. 

In ſome Caſes Continuance of Seiſin before and after Iſſue will not do, Co. Lit. 30. a. 
therefore if a Woman makes a Gift in Tail, reſerving Rent in Fee, and 
marries and hath Iſſue, and then the Donee dies without Iſſue, and then the 
Wife dies, the Huſband ſhall not be Tenant by the Curteſy of the Rent, 
for that is determined and gone, but he fhall have rhe Land. 

If a Woman marries and hath Iſſue, and Lands deſcend to the Wife, Plow. 263. 
and the Huſband enters, and after the Wife is found an Ideot, by Office, the Co. Lit. 30. b. 
Land ſhall be ſeiſed for the King; for when the Title of the King and a 55- But Sof 
common Perſon begin at one Inſtant, the Title of the King ſhall be pre- Cie e 
ferred 8 -4 fortiori in this Caſe, if the Woman had Lands before Iſſue, and King's Title 
after Iſſue had been found an Ideot. 


can continue 
no longer chan during che Ideot's Life. 
| 3 
* If a Daughter Inherirrix marries and hath Iſſue, and aſter a Son is born, Page 6656 
whoenters upon the Huſband and Wife, and then the Wife dies, the Huf- Bro. Tit. Car- 
band's Title is defeated ; but if after the Son had died without Iſſue, and 45 (10, 13. 
the Hefbend had re- entred, it ſeems he ſhould be Tenant by the Curtely, 
whether he had Iſſue by his Wife after or not, and th fuch firft Iſſue 
was dead before his Re-entry ; fo if the Daughter in ſuch Caſe after Iſſue 
had endowed her Mother, and after the Mother dieth, and the Huſband. - + 
re- enters, and his Wife dieth withoor other Iſſue, yet it ſeems reaſonablethe . -  * 
Huſband ſhould have i by the Curteſy z otherwiſe in theſe Cafes, if the Son 0 
or the Mother had not died rill after the Death of the Wife, for their Tithe 
in both Caſes was Paramount the Wifr's, and diſaffirms her Title ab initio 
from the Death of the Father; but when the Son or the Mother dies, living 
the Wife, then the Eſtate comes to her again, and whether it come before 
or after Iſſue, ſo there be an Entry made, is not material, as before ap- 
Ks, | 4 | As 2 | k 
If a Woman Tenant in Tail General makes a Feoffment in Fee, and Co. Lit. 29. b. 
takes back an Eſtate in Fee, and marries, and hath Iſſue and dies, yet the 
Iſſue may recover in a Formedox againſt his Father and then he ſhall not be 
Tenant by the Curteſy 3 for the Eſtate- tail he cannot have, that being diſ- 
continued during the whole Covertute; the Fee he cannot have, that being 
defeated and gone, and the Iſſue reſtored to his Right per formwam Don: ; 
and as the Eſtate of the Wife, during the Coverture, was tartious, ſo 
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muſt the Huſband's be too after her Death, and liable to be defeated by 
the Iſſue.“ | 1 | ; 


* If a Woman ſeiſed in Fee mortgages, marries, has Iſſue and dies, without redeeming, the Huſ- 
band is Tenant by the Curteſy of the mortgaged Premiſes, for the Land in Equity is confidered only 
as a Pledge for the Money, and does not alter the Mortgagor's Poſſeſſion. Cafborne v. Searfe. H. 1737. 
1 Atkyns 603, If by Articles previous to Marriage a Woman grants to her intended Huſband, dur- 
ing her Life, the Intereſt of her Money, and the Rents of her Eſtate, to maintaia the Houſe, c. 
this does not abridge his legal Rights, but he ſhall have the Curteſy in her real Eſtate at the Marriage, 
and in what came to her afterwards. Steadman v. Palling, H. 1746. 3 Atkyns 423.—If Lands on which 
Leaſes for Years are exiſting, and a Rent incurred, deſcend to a Wife as Tenant in Tail, aud ſhe ſur- 
vives three Months after Rent-day incurred, but makes no Entry, nor is any Rent paid during her Life, 
yet this is ſuch a Poſſeſſion of the Wife, as will make the Husband Tenant by the Curteſy. De Gray v. 
Richardſon. P. 1747. 3 Atkyns 469.---A Husband ſhall be Tenant by the Curteſy of Money to be 
confidered as » Cunninghamv. Moody, M. 1748. 1 Vezey 174. | 


(D) Of the Husband's Title being inittate by 
having of Jfſue, and to what Purpoſes : 
And herein, | | . 


1. What Sort of Iſſue this muſt be. 
2. When it muſt be born. | 


3. What it muſt do to intitle the Huſband to be Tenant by the 
Curteſy. | 


$ Co. 35. S to the Firſt, if a Woman be delivered of a Monſter, which hath 
Pain's Caſe. not the Shape of Mankind, this is no Ifſue in Law ; but however 
Co. Lit. 29. b. deformed it may be, or if it be born deaf and dumb, or an Ideot, yet this 
8. F. is ſuch Iſſue as will intitle the Huſband to be Tenant by the Curteſy. 
8 Co. 33;  2dly, It muſt be born during the Life of the Wite ; therefore if the 
Co. Lit. 29. b. Wife die in Child-bed, and the Iſſue is ript out of her Womb, the Huſ- 
band ſhall not be Tenant by the Curteſy, becauſe he had no Iſſue during the 
Marriage, and therefore he cannot be ſaid ex ea prolem habere, and in plead- 
ing he muſt alledge that he had Iſſue during the Marriage. 
8 Co. 34. 3dly, The Statute ſays, Cujus clamor Auditus fuerit; but this is put but 
Co. Lit. 29. b. for an Inſtance; for if it be born alive, though dumb, and could not cry, 
Dyer 25. pl. jt is within the Meaning of this Statute ; and there are other Signs of Life 
B52 l. 21. beſides crying, as Motion, Sc. but ſome Books ſeem to incline, that it 
8 ' ought to be baptized, and if it be not, through the Huſband's Neglect, he 
Keilw. 2. a. ſhall not be Tenant by the Curteſy; but the Statute requires no ſuch 


But inScetland Thing, and therefore it ſeems no eſſential Part of his Title. ˖ 
they require | | | 
that the Child 

ſhould cry. 


* Page 667 * As to what Purpoſes this Title is initiate in the Huſband by having of 
Co. Lit. 30. a, Iſſue, it appears before, that after Iſſue had he ſhall do Homage alone, and 
67. a. receive Homage alone during the Life of his Wife, and Avowry ſhall be 
2 Inſt. 145. made only upon him; for the Statute ſays / ex ea prolem babuerit, Sc. 

Babebit tota vita ſua Cuſtodiam hereditatis; but Homage done by the Huf- 

band before Iſſue ſhall not bind the Wife. nn) 
17 Ed. 3.51, © Therefore if an Eſtate be made to two Women, and the Heirs of their 
Co. Lit. 30. a. two Bodies, and one of them marries, and hath Iſſue and dieth, the Huſ- 


bs a. ac- band ſhall be Tenant by the Curteſy of her Moiety ; for this ä 
rd. , ds 
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the Jointure between them by giving the Huſband the Cuſtody of it in the 2 Rol. Abr. 
Life of the Wife; but if ſuch Limitation had been to two Men in this 9%: cn 
Manner, their Wives ſhould not be endowed, for the Jointenancy takes 
Place of the Dower. nc af Narr 

If the Huſband, after Iſſue, makes a Feoffment in Fee, and the Wife 
dies, the Feoffee ſhall hold it during the Life of the Huſband, and the Heir 
of the Wife ſhall not, during his Life, avoid it by ſur cui in vita, for it 
could not be a Forfeiture, becauſe the Eſtate of Tenant by the Curteſy was 
but initiate, and not conſummate; and now ſince 32 H. 8. cap. 28. the 
Iflue ſhall not enter in ſuch Caſe till after the Huſband's Death, which WY rn * 
ſhews, that in this Feoffment his Intereſt and Title to be Tenant by the — 363. pl. 
Curteſy is involved, and paſſes by it to the Feoffee, though not to ſuch Pur- 26. 

ſe to make him Tenant by the Curteſy, which none but the Huſband 8 Co. 72: 

imſelf can be; for the ſame Reaſon, it ſeems, that after Iſſue he may | 

leaſe the Lands for his own (a) Life. | (s) * 2 if 
uc con» 


ment or Leaſe before Iſſue ſhall be made good for his Life by Iſſue had aſter. I In anſwer to this Queſtian, 
another may beaſked, wiz. who is to avoid the Leaſe, if the Tenant chooſes to hold the Land ?} 


© —_— * 


Baron and Feme have Iſſue, and after join in ſuffering a Recovery, Hob. 324. 
the Feme was within Age and appeared by Attorney, yet after her Death Paro v. Lee. 
it ſeems the Heir could not aſſign this for Error till after the Huſband's 
Death. | 

+ See farther 3 Com. Dig. 243-4. 


E) The Nature and Quality of ſuch Tenancy 
by Curteſy, 


1. With reſpect to the Eſtate itſelf. | 
2. With reſpect to the Privity between him and the Heir. 


S to the firſt, this Eſtate, in ſeveral Reſpects, is looked upon as a 3 Co. 22: 
Continuance of the Eftate of the Wife, and therefore if three Copar- Co. Lit. 166. b. 
ceners are of an Advowſon, and they agree to preſent by Turns, the Eldeſt joel Yo 6 
£Grſt, and ſo on, and the Eldeſt die, her Huſband, Tenant by the Curteſy, Cie. 1 
| ſhall preſent as ſhe ſhould have done; and fo of any of the other F. N. B. 34. 
Siſters. | | Bro. Tit. Cur- 
2110.2 Wann teh (2. 
So a Writ de Partitione facienda lies againſt Tenant by the Curteſy, be- n 
cauſe he is in in Continuance of the Eſtate of Coparcenary, though not be- 3 74 
ing a Coparcener in Fact he cannot have ſuch Writ. Keiiw. 118. 


I Baron ſeiſed of an Advowſon in Right of his Wife preſents, and ? Bow Abr. 
after hath Iſſue, and the Wife dies, and then the Church becomes void, the Kelle. 118, 
Huſband ſhall not have Aſſiſe de Darrein Preſentment, becauſe he is in of 9, But it 
another Eſtate than that upon which he preſented before; for before he had ſeems clear, if 
no Eſtate but in Right of his Wife, and now he is ſeiſed for his own Life, = es 4. 
as Tenant by the Curtefſy., „ been after If 
| | ir 11 ett ſue, he ſhould have had this Writ. 
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Curteſy of England. Wi 


* Page 666 »The Wife's Heir ſhall not be in Ward during the Life of Tenant 
F. N. B. 143. the Curteſy, becauſe by his Continuance ef his Wife's Eftate, the De 
to the Heir is interrupted, . | 6 ee 
Dyer gi. % If a Woman, Tenant in Tail, acknowledge a Statute and marries, and 
Margine. bath Iſſue and dies, the Land may be extended in the Hands of her Huſ- 
eo the Encry of che Diele ble of the Tent une 
wm 80 ntry © iſſeiſee is co enant by Curteſy, but 
ate not on the Heir after his Death. 8 2 To 
2 Inſt. 39. If Tenant by the Curteſy alien in Fee, in Tail, or for Life of the 
Leſſee, he in the Reverſion ſhall have a Writ of Entry in Caſs confimili 
preſently, by the Statute of Meſtm. 2. cap. 24. 
Hob. 21. If Tenant by Curteſy grant his Eſtate with hide ron and comes in 
1 as Vouchee, he ſhall have Aid of him in the Reverfien for the Weakneſs 
Abr. 17. of his Eſtate; ſo if he himſelf be impleaded. 
4 Co. 23. As to the Privity between him and the Heir, this is fo infeparable, that 
9g Co. 142. at Common Law, although both had, as it were by Conſent, granted away 
4% ag their Eſtates, yet no Action of Waſte lay againſt any other than the Tenant 
De. Lit. 54. by the Curteſy, nor againſt him by any other than the Heir at Law ; but 
2 Inſt. 301. now by the Statute of Glouceſter, cap. 5. Remedy is provided for the 
F. N. B. 56. Grantee of the Reverſion againſt Tenant by the Curteſy, = long as he con- 
Cro. Car. tinues his Eſtate, or againſt his Aſſignee, if he aſſign it over; bur ſtill ſo 
$32 Sad. long as the Heir keeps the Reverſion, Tenant by the Curteſy is liable to his 
lib. 2. c. 1. Action of Waſte notwithſtanding any Aſſignment, that Statute having pro- 
vided no Remedy for this Caſe ; and the ſame Law of Tenant in Dower. ' 


— 


nnn. 


(F) By what Means this Title may be pꝛe⸗ 
vented and deſtroyed. 


Bro. Tit. Cure JE the Huſband before Iſſue make à Feoffment in Fee, and retake an 
reſy 16. Eſtate to him and his Wife, by which the Wife is remitted, and after 
Co. 111. he hath Iſſue, and the Wife dies, yet he ſhall not be Tenant by the Curteſy, 
Hob. 338. for the Law gives him Cuſtodiam hæreditatis; and if he parts with it in Fee, 
1 7 ſo that it is once out of him, there is no Law that gives it to him again, 
the frſt Caſe, ſince he hath extinguiſhed it by his unjuſt Alienation; @ forgors if after 
becauſe the Iſſue he had made this Feoffment. 

Feoffment be- | 


ing before Iſſue, the Hufband hath not Title either initiate or conſummate, but his Title began whelly 
afterwards by having of Iſſue, and then the Wife was in actual Seiſin by the Remitter. r 


Co. Lit. 3o.b. So if after Iſſue he make a Feoffment in Fee upon Condition, and re- 
enter for the Condition broken, and then the Wife dies, yet he ſhall not 
be Tenant by the Curteſy, for that Title was incluſively paſt and given away 
by the Livery, and the Condition was not annexed to his Title but to the 
Feoffment; and yet if ſuch Feoffment were before Iſſue, one (a) Book makes 
(s) Perk.474- 1.9, of it; but it feems clear in this Cafe he ſhall not, becauſe, upon his 
Re- entry for the Condition broken, he is not in of an Eſtate in Right of 
his Wife, but of the tortious Eſtate gained upon the Diſoontinuance of his 

Wife's Right. 
. Woman, Tenant in Tail General, marries, he and ber Huſband 
100 (i.) levy a Fine, and take back an Eſtate to them and the Heirs of their two 
Bodies, and have Iſſue, the Huſband dies, ſhe marries another, and hath 
Iſſue and dies, and the Huſband claims to be Tenant by the Curteſy, 
upon Pretence, that by the Eſtate taken back upon the Fine his Wife was 
3 remitted 


Curteſy of Ebgland. 


' remitted to her general Tail, and ſo every Iſſue inheritable, and he Tenant 
by the Curteſy ; but op/ima ina ty in — as his Wife was eſtopped, ſo ſhall * Page 669 
the ſecond who claims 


Baron and Feme ſeiſed of 9 in Right ht of the 4 ( whereof ws Nu 2 482. 
band was intifled to be Tenant by 955 levy a Fine, Which was after Oro. Elia. 


reverſed as to both, for the ho of the Feme, the Huſband ſhall have * and 
ir again, as Tenant by the Curteſy, becauſe the Fine was utterly avoided. Worſley, ad- 
" Judged. 
The Huſband teavi his Wife, and: living with anocher Womaty does 3 P. Will. 
not forfeit bias * 


the Curreſy, ep. 269, 
AY A | : 276, 277. 


Cuſtoms, 


(A) Of the Commencement and Length of Eime hiceffary 
to eſtabliſh a Cuſtom. 669. 


(B) What Perſotis are affetev with 0z bound by a Cuſtom. 
670, 

(C) Ot ſuch Cuffoms as are againft the Rules of the Tom- 
mon Law, yet, not being unreaſonable in themſelves, are 


good, and, from the Conveniency of them, bind in pattf- 


(D) Where, from the Benefits accruing from them, they i 
chall bind. 675. 


(E) Where, from the Certainty 92 Incertainty of them, 
they ſhall be deemed good, oz void. 677. 


(F) Þow to be conſtrued; and to what ne a Cuſtom 
ſhall be faid to extend. 677, 


(6) Cuffom, hom deſtroyed. 678. 


(H) Df the Patner of alledging and pleading a Cuſtoui. 
679. | 


&. . * * A. n ** i _—_—— 
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Cuſtoms. 


R „ 9 F " * 
1 1 ' {Ty 


(4) Or the Commencement and Length of 


T.itme neceſſary to eftabliſh\a Cuſom. 


| HE frequent Repetition of an Act, which at firſt was (a) aſ- 
| 0 ſented to by the People of a certain Place (5) for their mutual 
N Conveniency and Advantage, is called a Cuſtom, and e 
| ſuch Cuſtom, being certain and reaſonable in itſelf, and com- 
mencing Time immemorial, and always continuing without Interruption, 
„page 670 has obtained the Force of a Law, and in ſuch Places ſhall prevail, though 
(c) contrary to the general Laws of the Kingdom, 
pony C Dav. 32. Ca) That all Laws bind by the Aſſent of the People, and ſuch AL. 
ſent may be expreſſed as well by Facts as by Writing or Word, 44E. 3. 19. Dav. 32. (6) The 
Difference between Cuſtom and Preſcription is, that Cuſtom is local, as prevailing in a certain Province, 
County, Hundred, &c. but Preſcription is for the moſt Part perſonal, being made in the Name of a cer- 
tain Perſon and his Anceſtors, or thoſe whoſe Eſtate he has, or of a Body Politick, and their Predeceſſors. 
Co. Lit. 13. b. 6 Co. 69. 8 Co. 62. Hvide 2 Bulſt. 206, Rol. Rep, 46. (c) Cen ſuetudo ex certa 
Cauſa rationabili ufitata privat communem Legem, Lit. ſ. 37. | 


Co.Lit.110.b.o Time and Uſage are eſſential Parts of a Cuſtom, and therefore no Cu- 


(% The Con- ſtom is (d) allowable bur ſuch as hath been uſed by Title of Preſcription, 
tinuance of Viz, Time out of Mind. [35 

an Uſage SET 
from the Reign of R. 1. which being the Time of a Limitation of a Writ of Right, is ſaid to be a good 
Title of Preſcription. Co. Lit. 113. That laying a Cuftom for forty Years is naught though it was 
ſaid that it might have been for more Years, and ſo Time out of Mind. Skin. 108. pl. 8. 109. That 
Cuſtoms nay bo Tim out of Mind, though not coeval. Salk. 203. pl. 1. 3 


46 E. 3.16. Hence it is, that though a Lord of a Manor may have Waifs and Strays 

yh Eltray. by Preſcription, yet he cannot have the bona Felonum & Fugitivorum with- 

8 The 7 4. out Grant from the King; becauſe no Man can preſcribe for them, for 
every Preſcription muſt be immemorial, and the Goods of Felons and Fu- 
gitives cannot be forfeited without Record, which preſuppoſes the Memory 
of that Continuance. 


\ 
;® 
; 


— 


(B) What Perſons are affected with 02 bound 
..* by a Cuſtom. 


Co. Lit. 114. HE King only, by his Prerogative, can make a Corporation, Con- 


ag pcs ſervator of the Peace, &c., therefore in theſe, or in other Things 
6 ultom 


Ne which (e) highly touch the King's Prerogative, no Title can be gained by 
ſelf above the Cuſtom or Preſcription, as Conuzance of Pleas, to have a Sangtuary, to 


King's Pre- make a Corporation, Coroner, Conſervators of the Peace, &c. _ 
rogative 18 2 


void. Dav.33. 


Co. Lit. 114. But Treaſure Trove, Waifs, Eſtrays, Wreck, to hold Pleas, Courts- 
b. Leet, Hundreds, Infangthef, Outfangthef, a Park, Warren, Royal Fiſh, 
Fairs, Markets, Frankfoldage, Keeping of a Gaol, Toll, &c. may be 

claimed by Preſcription, without any Matter of Record; and a County 

EXE Palatine 


Al ²˙ Ä ( 


Palatine. may be claimed by Preſcription, and, by Reaſon thereof, Bona 
Felonum, &c. . Alſo a Cotporation may be by Preſeriptioo n. 
. Alſo; Cuſtoms, that bind private Perſons do not extend to the King : Plow. 205. 4. 
therefore if Lands in Gavelkind deſcend to the King and his Brothers the Co. Lit. i 5, b. 
King ſhall take one Moiety, and his Brother the other; but if the King Rym. 37. 
dies, his Moiety ſhall deſcend to his eldeſt Son, and not according to the 2 


Rules of Deſcent in Gavelkind; for the King was ſeiſed of his Moiety Jure 


Corone; therefore it ſhall attend the Crown, and conſequently go to the 
eldeſt Son. bas F 1 bt, «7 , 


— A 


184 


C 


- 


So the Cuſtom of London, as to retaining Goods mortgaged till Sarif. 35 H. 6. _ 
faction be made of the Money lent on them, extends not to the King's Raf Ar. 66. 
Jewels. | 3174 2 And. 152. 


0 — . 
TY. 4 ; 9 ' : 


So if a Man hath Toll, or Wreck, or Strays, by Preſcription, this ex- Dav, 33. b. 
tends not to the King's Goode. 8 N 

A Cuſtom may extend to and give an (a) Infant a Power of doing that 

which by the Rules of the Common Law he could not do, as an Infant at 

the Age of fifteen may make a (5) Feoffment of Lands of the Nature of 

(e) Gavel-kind ; but this, like all other Cuſtoms, is to be conſtrued ſtrictly, Page 671 
and in ſuch Manner as that no Prejudice may accrue to the Infant thereby; (a) Dr. and 
and therefore ſuch Feoffment muſt be for (d) valuable Conſideration; muſt Sud. 21. 

be made in (e) Perſon, and not by Attorney; cannot be with (f) War- 1 . 
ranty; muſt be of Lands which (g) deſcended to him in Gavelkind, and * 21 - 
not of Lands by Purchaſe; and muſt be of Lands in () Poſſeſſion, not in 6) B 


A. By 
Remainder or Reverſion. the 8. 0 
; a Town an 
Infant may bind himſelf Apprentice. 9 H. 6, 7, 8. Bro. Cuſtom 63. Ce) Lamb. 624. (4) And. 


193. Lamb. 625. (e) Lamb. 628. % Rol. Abr. 568. 
G27, (5) Bendl. 33. pl. 52. Lamb. 627. e 


Is is a good Cuſtom in a Copyhold Manor, that a Feme Covert, with or 3 * 18 
without the Conſent of her Huſband, may deviſe her (i) Copyhold Land pl. 268. 
to her Huſband; or whom ſhe pleaſes. *  Godbe:146) * 


wat oat b 
3 Leon. 81, 83. 2 Browul. 218. (i) But of ſuch a Cuſtom as to Freehold Lands, Q. ts wide 4 Co. 
61. b. And. 152. Rol. Abr. 563. pl. 6. | 


* Bendl. 33. pl. 52. Lamb. 


—_—_—— 


TY 


(0) Of tuch Cuſtoms as are againſt the Rules 
of the Common Law, yet, not being un⸗ 
reaſonable in themſelves, are good, and, from 


the Conveniency of them, bind in particular 
Plates. 3 


VER Cuſtom ought to appear to have had a reaſonable Com- Dax. 32. b. 

mencement; and that at firſt it was voluntarily agreed to, for the bet- Vid of the 
ter promoting of Trade and Commerce, the Suppreſſion of Fraud, the 8 1 
greater Security of Men in their Eſtates and Poſſeſſions, Sc. and in ſuch g — , 
Caſes, though the Cuſtom be contrary to the Common Law, or againſt 


k _— Co- 
the Intereſt of a particular Perſon, yet it ſhall be good. pyholds, Re- 


TW ; 4 OR * gulation of 
Corporations, Commons, chuſing Conſtables, Church-wardens, &c. the ſeveral Heads, 


As 


\ 


— r thts... att 2 1 1 —_ ——-»„ „ 3 wo. 2 


Cuſtoms. 


2 . 4 28. Asa Cuſtom that a'Man, in ploughing his own Ground, may with the 

Bro. Cuſtom plough on the Ground of his Neighbour ; for this 18 hr | wa 1 kart 

Rel, Abr, Good, being in Favour of Huſbandry and Tillage, 

— : Perſon receive Prejudice thereby. 5 0127 3798 
v. 32. b. * | 


8. C. | CSS 44 ao 
5 Co. 84. So a Cuſtom to dry Nets upon the Land of another 4 for this is i Fx 
your of Fiſhing and Navigation. | 40051 1F gd a0 
Dav. 32. b. Soa Cuſtom to build Bulwarks on the Lands of another for the Süfety 
Dyer 60. b. of the Kingdom, is good. 7.0 to Me S os” 
Dav. 32. b. So is a Cuſtom to pull down the Houſe of anothety to prevetit thy 
| ſpreading of Fire, wo! 
Mod. 202. It is a good Cuſtom in a Manor, that the Homage have uſed yearly to 
75 Py and chuſe two Surveyors, to take Care that corrupt Victuals are not ſold with- 
2 56. in the Manor, and to deſtroy ſuch as they find expoſed to Sale there, 
8. C. the Preſervation of Men's Health is deſigned thereby; and it is at 
Peril of the Surveyors if they deſtroy any Meat that N 
Cro.Jac. ggg. A Cuſtom in Ipſwich to chuſe yearly two Burgeſſes, who uſed yearly.to 
nd make a Feaſt, and to fine thoſe who refuſed to make a Feaſt, and to im / 
7.1 Bur. 239. priſon them till paid, was allowed a good Cuſtom, upon an Habeas Corpus, 
and the Priſoner remanded. * | | 


„ Some By-Laws are ſupported by Cuſtom, that otherwiſe would not be good. A By-Law thut 
a Bur 8 ſhall make a Fealt at his Election is good, R. 2 Cro. 555.— That every one, admitted $5 
the Livery in the Vintner's Company, pay 310. 13s. 44. when the Cu/fom warrants the Payment of a 
reaſonable Sum, for the Dignity, and Charges of the Company, is good. R. Ray 446. Semb. 1 Salk, 
349. 5 Mod. 319. | 1 


234.4 
1 wa - 


01.27] 


4 Page 672 lt is a good Cuſtom, that every Man of the Town, that hath an Hotiſe 
Rol.Abr.560. next adjoining, and abutting to the High Street, may fell all Merchandizes 
But vidi 8 Co. in his Shop within the ſaid Houſe in the Time of the Market, which is held 
le in the High Street. | . 1 ls 
8 A Cuſtom in Exeter, that every Woman taken in Adukety ſhould be (a) 
(a) Thata whipped, is good, | 

Skimington, . 

or Riding, where a Woman cuckolds her Hausband, is a Cuſtom againſt Law, u 3 Keb. 558: Ray. 
401. And note that ſuch Riding has been held by Holt, C. J. a Libel, wide Tit. Libel. 


30 A. pl. 4. A Cuſtom, that a Feoffment by Tenant in Tail with Warranty ſhall not 
5) So that a be a Diſcontinuance, is good; although this is againſt the (5) Rule and 
Woman ſhall Maxim of the Common Law. | 
not have | : 

Dower where ſhe received, during the Coverture, Part of the Money for the Sale of the Land: Bro. 
Cuſtoms 5 3.---So that a Widow who marries ſhall not have Dower. Rol. Abr. 562.---But a Cuſtom 
that the Wife of a Tenant in Fee ſhall not have Dower, is void. Dav. 46. b.---So that the Wives of Iriß 
Lords ſhall, during Coverture, have the ſole Property of certain Goods, to diſpoſe of them without the 
Aſſent of the Husband, Dav. 50. b. Rol. Abr. 563. 


Dav. 32. b. But every Cuſtom which appears to have been unreaſonable in (c) itſelf, 
6 Mod. 124. AS being againſt the Good of the Commonwealth, or injurious to a Multi- 
Ld. Raym. tude, though beneficial to a particular Perſon; or to owe its Corrtmencd- 
$7» 499+ 869, ment to the arbitrary Will and Oppreſſion of a powerful Lord, and not to 
ric ib AY the voluntary Agreement of the Parties, is void ; nor can any Contituance 
Salle 203. Of ſuch a Cuſtom give it a Sanction, or make that Good which was vold 
(6) That a in its Creation. 8 

Cuſtom a- +44 
gainſt the Law of Reaſon, is void, vid Moor 588. Bridg. 11, 12. 1 Leon. 217, 314. 3 Leon. 41. 


5 A 


* 


Cuſtoms. 
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A Cuſtom within a Pariſh, that all Lambs fallen and bred upon one Te- Hob. 329. 
nement in the ſame Pariſh, though belonging to ſeveral Owners, ſhall be —_— and 
reckoned together, as if but one Man's, and the Tenth, ſo counted toge- =—_ 
ther, paid for Tithes, is void and unreaſonable ; for by this Means it might 
happen that a Man might have but one Lamb, and that ſhould be taken 
for Tithe ; and he that had more ſhould pay nothing. 


A Cuſtom to elect a Supernumerary before any Vacancy, to be admit- Skin. 


ted upon the Death of the next Prebendary, is ridiculous and void. 17. : Log 
199. S. C. 


A Cuſtom that no Commoner ſhall put his Cattle into the Land before Rol. Abr. 560. 
the Lord, is void; for a Cuſtom that leaves it to the arbitrary Will of the Pav. 32. 
Lord, whether the Tenant ſhould ever enjoy any Benefit by the Common, 
or not, can never be preſumed to have had a reaſonable Commencement. 

So a Cuſtom that the Lord of the Manor ſhall detain a Diſtreſs taken up- Lit. ſ. 46. 
on the Demeſnes till a Fine at his Will is paid for the Damage, is void. Dav. 33. a. 

A Cuſtom, that every Tenant of a Manor that marries his Daughter Lit. f 
without the Licence of the Lord, ſhall pay a Fine, is againſt Reaſon, ane " 


void; for every (c) Freeman may marry his Daughter to whom he pleaſes. (e) But that 


every Fepant 
(though his Perſon be free) that holds in Bondage, the Freehold being in the Lord, ſhall pay ſuch Fine, 
is good. Co. Lit. 140. a. ; 


+ The Caſes cited by Lord Coje ate in the Time of E. 3. & H. 6.22. If there is any ſuch Tenure 
now? And ſee 12 Car. 2. c. 24. | 


If the Lord of a Copyhold by Cuſtom. claims to have a Fine of the Co- Co. Lit. 59.b. 
py holder, upon every Alteration of the Lord, be it by Alienation or other- = . 75 
wiſe, this is a void Cuſtom as to the Alteration or Change of the Lord, bell. 84 
by the Act of the Lord himſelf; for by ſuch Means the Copy holders might 
be oppreſſed by the Multitude of Fines by the Act of the Lord. | 
*A Cuſtom, that the Lord ſhall have Common in all the Lands of his page 6 
Tenants for Life or Years lying freſh, is void, for it is againſt Law that p 3 


Im. . 
the Leſſor ſhall have Common againſt his own Leaſe, becauſe it is Part of Whits — 


the Thing demiſed; aliter of an Heriot, which is collateral. Sayer, ad- 


| judged, 
A Cuſtom that the Lord may take for his Heriot (a) the Beaſt of a 


(b) Stranger, levant and couchant upon the Land of the Tenant, is not — 


561. 
good. ä 2 And. 153. 


| : - | (a) So where 
the Cuſtom was laid, that if the Tenant hath none, or the beſt Beaſt is eſloined, the Lord has uſed to take 


the beſt Beaſt levant and couchant upon the Land, Moor 16. N. Bendl. 112. adjudged. .-But that 
the Cattle of a Stranger may be diflrained for an Heriot, but not ſeiſed, vide N. Bendl. 302. pl. 294. 
Dalſ. 61, Ow. 146. March 165. (5) A Cuſtom that the Lord ſhall have the beſt Beaſt of every Per- 
ſon dying within his Manor, which is found there, is naught; for between the Lord and a Stranger it 


could have no lawful Commencement, though between the Lord and his Tenants it may be good, i” 
Eliz. 725. adjudged. Rol. Abr. 266. | | 


A Cuſtom in a Town, for a Lord to enter into the (c) Lands of his 1 
Tenant till an Agreement made for the Arrears, when the Tenant ceaſes 7%” 3: S 
for two Years, is not good ; for it is an ill Uſage to ouſt a Man of his as if 


a : (c) But if 
Inheritance without Action or Anſwer. this Cuſtom 


had extended 
itſelf into many Towns it had been good. 43 E. 3. 32. Rol. Abr. 559. 


A Cuſtom that the Lord of the Manor ſhall have 37. for every Pound; 


Breach, of every Stranger, is not good; (d) but it is good againſt the Te- * . 


nants of the Manor. Dav. 33. 

| ; (4) So of a 
Cuſtom, that if a Tenant makes a Reſcous, or drives his Cattle off the Land when the Lord comes to di- 
ſtrain that he ſhall be amerced by the Homage, c. Godb. 135. 


V OL. I. i | As 
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Cuſtoms. 


— 
Rol. Abr. As to particular Cuſtoms relating to the Proceedings in Inferior Courts, 
564. ſuch as have prevailed Time out of Mind, and are in Furtherance of Jy. 
Cro. Eliz. ſtice, ſeem to be good; but ſuch as are in Delay of Juſtice, and tend to 
* Oppreſſion and Injuſtice, and are againſt the general Rules of Law and 

Reaſon, have always been held void. 

Rol. Abr. Hence it is, that a Cuſtom in an Inferior Court, that when any Man comes 
864. in to the grand Diſtreſs in any Plea, and it is returned that he is diſtrained by 


Mai ont in 


2 his Goods, & quod nibil habet ulterius per quod diſtringi poteſt, that his Goods 


ſhall be delivered to the Plaintiff, finding Security, that if the Suit paſſes 

for the Defendant, that he ſhall have again his Goods; and that if it paſſes 

for the Plaintiff, that he ſhall have them, has been held good. 

Rol. Abr. So a Cuſtom in the County Palatine of Cheſter, that if Judgment be given 

564. in a baſe Court there, and thereupon a Writ of Error is brought before 
the Chief Juſtice there, and he reverſes the firſt Judgment, to give Coſts 
to him at whole Suit it is reverſed, is good. 

Rol. Abr. So it is a good Cuſtom in an Inferior Court, that in an Action of Debt, 

864. if the Defendant does not deny the Debt, but Petit quod inguiratur de vero 

IG" a debito ſecundum conſuetudinem, that a Jury may be returned that ſhall try it, 

* "and it they find it to be a true Debt, that the Plaintiff ſhall have Judg- 

Mod. 96. ment thereupon. 

3. P. ad- | 

judged and ſaid by Hale Ch. Juſt. that this Cauſe prevented a Suit in Chancery. 


Rol. Abr. But a Cuſtom in an Inferior Court, upon a Judgment in the ſame 
563. Precept, in the Nature of a Capias ad Satisfaciendum, to give a Warrant to 

the Bailiff to take the Principal in Execution, if he may be found, and 
* Page 674 in his Default to take the Bail, is not good; for it 1s (e) againſt Law 
(% For this to take the Bail before a Capias returned againſt the Principal, and (f) a 


Reaſon a Cu- Scire Facias againſt the Bail. 

ſtom in an [n- | 

ferior Court, which is not within the Statute of 32 H. 8. to grant a Tales de circumflantibus, is void, Rol. 
Abr. 463, 564,—5S0 to award a Capias in Debt before any Summons. Rol. Abr. 563, 780. (/) That 
the Cuſtom of London to take the Bail without a Scire Facias, is void, Cro. Car. 561, Palm. 567. 
Cro. Eliz. 185. 2 Leon, 29. 


Rol. Abr A Cuſtom in an Inferior Court to try Iſſues by ſix Jurors, is not good, 
64. Tenn though many Courts have uſed it, and many Judgments depend there- 


avick and Pe- Upon. | 

man, ad- | 5 

Judged, in a Writ of Error upon a Judgment in Bedmyn in Cornwall. Cto. Car. 259. S. C. adjudged ; 
and ſaid by Jones, That although in ſome Parts of Wales. there be ſuch Trials by Six only, it is by Rea- 
ſon of the Statute of 34 & 35 H. 8. c. 26. which appoints, that Trials may be by Six only, where the 
Cuſtom hath been ſo. 1 Sid. 233. S. P. per Cur”. 5 E 


14 ch A Cuſtom in a Leet, that if the Petit Jury make any (es) falſe Pre- 
95 * ſentment, and it is found falſe by the Grand Inqueſt, that the Petit Jury 
Cuſtom that, ſhall be amerced, is void; for this is againſt common Right, and Extor- 


if they con- tion. 
ceal any 5 


Thing chat ought to be preſented, they ſhall be amerced, is good. 9 H. 6. 44. Rol Abr. 560. 


* ans. If there be a Cuſtom in an Inferior Court, that if a Man brings an Ac- 
2 a tion againſt another there, and the Defendant appears and pleads to Iſſue, 


adjudged; and, at the Day of Trial, the Defendant, being ſolemnly called, does not 
and ſuch appear, nor find Pledges qui eum manucapere voluerint, to have his Body 
Judgment from Court to Court, at every Court there after to be held, till the Plea be 
EO 2 determined, as he ought by the Cuſtom, but in Contempt of the Court 
ed according - Teceit & defaltam fecit; and Judgment is thereupon given; yet this is not 


. | 4 a good 


Cuſtoms, 


— 


a good Cuſtom, but utterly unreaſonable; but they ought according to Law 
to take the Inqueſt by Default; for if he had appeared and ſtaid in Priſon 
without finding Pledges, yet they ought not to have given Judgment 
againſt him if he would have pleaded to Iſſue. | 

It is no good Cuſtom in Sandwich, that, if the Goods of a Freeman of Moor 603. 
Sandwich come into the Hands of a Freeman of Londen, the Mayor of P!- 834. 
Sandwich ſhall write to the Mayor and Aldermen of London, to call the 8 


Party before them, and take Order for the Reſtitution; and if they refuſe, 1 151. 


or return no Anſwer to the Mayor and Jurats, the Mayor of Sandwich ſhall S. C. & wide 
write alias & pluries, and after give Judgment of Withernam againſt the Moor 588. 
Mayor and Commonalty of Lo z which ſhall be ſignified to the Mayor F 1 56, 
of London; and if he make not Reſtitution in fifteen Days, then thofe of 8 Ig 
_ may retain the Body of any Londoner that comes there, till Re 
itution. 

A Cuſtom in an Inferior Court, to give a Day to one that hath (c) made Otto. Ine. 357. 

Default, is void and againſt Law. adjudged.” 


| (c) So a Cu- 
ſtom to give Judgment in a Perſonal Action upon four Defaults before Appearance, is void. Style 124. 


n 


* (D) Where from the Benefits actruing from ge 675 
them they ſhall bind. 


Here-ever the Party bound by a Cuſtom has ſome Benefit by it, or ,o 12 
the Party, who claims the Advantage of it, is at ſome Charge RO 
thereby, the Cuſtom is good. 

Hence it is, that a Cuſtom that the Parſon of the Pariſh ſhould find a Cro.Fliz.559c 
Bull and a Boar for the Uſe of the Pariſh, and in Conſideration thereof Moor 355. 
ſhould have the Tenth of the Increaſe, has been held good. e 

So a Cuſtom, that whereas J. S. is ſeiſed in Fee of the Manor of T. and ro. Elia. aoʒ. 
all the Tenements in the ſaid Town are held of the ſaid Manor, that he Sir Gorge 
and all thoſe, &c. have had. Time out of Mind, Sc. a Bakehouſe, Par- Farmer aud 
cel of the ſaid Manor, maintained at their Charge, and that this Bakechouſe — ad- 
was ſufficient to bake Bread for all the Inhabitants, and for all Paſſengers ase, 7 
through the ſaid Town; and the Bread there baked had uſed, &c. to be S. C. debated. 
ſold at reaſonable Prices, and that no other Perſon within the ſaid Town Owen). S. C. 
had uſed to bake any Bread to ſell to any Perſon; this is a good Cuſtom, ged. 
(d) though it reſtrains other Men to exerciſe their Trades within a certain ork EY 
Place, for this might have a reaſonable Beginning to bind his own Tenants, 3 Bulſt, * 
as it only does. 2 Bult. 195, 


| Rol. Abr. 
559. S. C. cited. (d) A Cuſtom in Hinch4er, that none ſhall exerciſe a Trade there who is not free 


of the City, or brought up Apprentice there; Q if good, Salk. 203. pl. 2. & vide 8 Co. Wagenzer's 
Caſe *, ; | 


— 
* 


* It may be good if founded on ſome Conſideration, Ve Mo. 342. Sti. 111. 2 Lev. 210. 3 Lev. 
241, A Cuſtom which reſtrains Trade /ub Mede, may be good: And therefore the Cuſtom of Foreign 
brught, and Foreign /oeld, whereby a Man not free of a City, Oc. will be reſtrained from buying or {ceiling 
Goods to other Foreigners within ſuch City, Sc. is good. Dy. 279. b. R. Jon. «62. Atm. 2R0ol. 
Abr. 202. c. 45,——A Cuſtom that none ſhall uſe, a Trade there, unleſs he be free of che Ge. R. in 
London, 8 Co. 125. Dab. Whether good in another City. 1 Salk, 204. Mod. Ca. 21.—A By-Law, 
that no one ſhall uſe a Trade in a Borough, not free there, where the By-Law is founded upon a 
Cuftem to ſuch Intent, tho' the Cuſtom be not confirmed by Parliament, is good. Adm. Lat. 504. 
Adm, Godb. 254. 8 Co. 125. a. Now every Day's Experience warrants this DoRrine, 


A Cul- 


Cuſtoms, 


111 


— 


Rol. Abr. A Cuſtom, that every Inhabitant of an antient Meſſuage held of the 
561, . Biſhop in the City of S. have ground at the Biſhop's Mill all their Grain 
er by _ ſpent in their Houſes, and that the Biſhops, in Conſideration thereof, have 
2711. | Time out of Mind kept Servants to grind and carry, &c. is good, becauſe 
Reg. 153. mutual Conſiderations and mutual Actions will he. 

Hob. 189. | | 

Moor 887. Style 421. Rol. Abr. 5 59. 2 Bulſt. 195, 196. Hard. 67. Lev. 15. Vent. 168. 
2 Sand. 117. 2 Lev. 27. Carth. 193. | 


Rol. Abr. A Cuſtom. that the Corporation of Litchfield have had a Market there 
= =o and Time out of Mind, &c. and that the Corporation ought to repair the Way 
Mooe 8 35. do it, and to appoint a Bellman, that ought to ſweep the Markert-Place, and 
S. C. adjudg- in Recompence thereof, the {aid Bellman, Time out of Mind, Sc. from 
ed, and that thoſe that brought their Grain to the ſaid Market, and untied their Sacks 
the * there to ſell it, had uſed to take a Pint of Grain if it was but one Buſhel 
ä or under, but if it was above a Buſhel, then a Quart, to the Uſe of the 
Corn was not {aid Corporation; this is a good Cuſtom, for the Men that are charged by 


ſold, but it have a reaſonable Benefit thereby. 
brought in 


to be ſold. 2 Bulſt. 201, 206. Rol. Rep, 1, 2, 44, 46. S. C. adjudged. 


* 71. It is no good Cuſtom, that the City of Norwich hath Time out of Mind 
Heß CT 4 maintained a Quay for unlading Goods brought up the River to the City, 
Will, s. C. and that every Veſſel paſſing through the River by the Quay had paid a 
that there certain Sum; for the Veſſels that unlade not at the Quay or other Place in 


_—_ have the City, have no Benefit from the Maintenance of the Quay. 
cen 10me 


Reaſon for it, if it had appeared that they cleanſed the River, Sid. 454. 


If a Lord of a Manor, which extends itſelf upon the Banks of Part 
of a River only, hath Time out of Mind maintained a Quay for the 
- Lading and Unlading of Goods, and kept a Buſhel within the Manor for 
Page 676 * the Meaſuring, and other Merchandizes, he cannot preſcribe ratiene inde 
for a Buſhel of Salt, of every Ship ſailing in the River; for the Repairing 
> Lev.c6, o, the Quay, and keeping a Buſhel within the Manor, cannot warrant the taking 
pre gd of Toll out of the Manor, for Goods not brought to the Quay within the 
Warn. Manor, though brought to another Place within the ſame River. 
Raym. 232. | 
Mod. 1 S. C. adjudged. See. Ld. Raym. 385. 2 Stra. 1228. 


z Lev. 37. It is a good Cuſtom, that the Mayor and Commonalty of London have 
had of every Maſter of a Ship 8 d. per Tun, in the Name of Weighage, 
for every Tun of Cheeſe brought from any Place in England to the Port of 
London; for the Liberty of bringing it into the Port, which is a Place of 
Safety, is a ſufficient Conſideration ; and the Mayor and Commonalty have 
the View and Correction of the River Thames. 

The Lord of a Manor may preſcribe to keep and repair a Wharf within 
$ Lev. 424. the Manor, & ratione ind? to have Toll of all Goods landed within the 
wy _ Manor, though not upon the Wharf; for the Landing upon the Soil is in 
3 8 Eaſement; and all the Lands in the Manor were the Lord's originally, and 
a Ferry-Boat. this is in Nature of a (a) Toll Traverſe. 


Carth. 192. 
(a) For this wide 2 Rol. Abr. 522. 


3 Lev. 307. It is a good Cuſtom within a Manor adjoining to the Sea, that in Caſe of 
Simpſon and any Shipwreck of any Ship caſt upon the Manor inter fluxum & refluxum 
8 ad- naris, the Lord ſhall take care of the Sick and Wounded, and Burial of 
ot the Dead, and keep the Goods there caſt for the Uſe of the Propnetors . 
2 an 


th — 


— — — - uvyt — 
Cuſtoms. 

and in Conſidetation thereof, to have the beſt Anchor and Cable of the 
Ship; for though Charity obliges the Lord ſo to do, yet it is not unrea- 
ſonable that he ſhould have a Recompence of his Charity and Charge: 
But 9, | | | 

For where in Trover the Jury found a ſpecial Verdict, that within the 1H. 14 Car 
Manor of Beeching in Suſſex, adjoining upon the Sea, there was this Cuſtom, Ba- — 
That if any Ship navigating and floating upon the Sea ſhould happen to Ballinghan, 
ſtrike upon the Land, hel of or within the Manor, and ſhould there hap- 3 Lev. 85. 
pen to periſh, or if a Ship ſo ſtriking ſhould happen to get off, that in 8. G. 
both Caſes the Lord of the ſaid Manor uſed to have the beſt Anchor and 
Cable belonging to the ſaid Ship; and the Cuſtom was held unreaſonable 
in both Caſes; for there is no Conſideration to ground ſuch a Cuſtom upon; 
for if there be a Treſpaſs upon the Lord's Soil, it is involuntary, and by 
the Act of God, where it is by Streſs of Weather; and — 8 not to 
be puniſhed as a voluntary Treſpaſs; as if the Houſe of my Tenant for 
Years be burnt with Lightning, I ſhall never have an Action of Waſte 
againſt him, for it is the Act of God, which does no Man an Injury; but 
beſides, jt is very unreaſonable for ſo (4) ſmall a Damage done to the 


1 


— 


—— W 4 — 


Lord, as ſtriking upon his Soil, that he ſhould have ſo great a Satisfaction COMES 
as the beſt Cable and Anchor “. ledged by a 


Lord, that 
whoever broke his Pound ſhould pay him 3 J. is a void Cuſtom as to Strangers; for this among other 


Reaſons, becauſe there is no Proportion betwixt the Damage and the Recompence; 11 H. 7. 13, 14. 
21 H. 7. 40. But where a Cuſtom alledged in Bucks, That if any Swan cometh upon the Land of any 
Man adjoining upon the Thames, or upon any Water running into the Thames, and thefe lays and hatches 
Cigners, that the Owner of the Land ſhall have one, was held a good Cuſtom ; and yet the Damage 
which the Owner of the Land ſuſtains is but very ſmall, 2 R. 3. 15, 16. 7 Co. in the Caſe of Swans, 


— 


* This Caſe is very different from the preceding. 


By Special Verdict it was found, that by a Cuſtom in Newcaſtle, Time Carth. 357. 
out of Mind, Sc. a Toll of five Pence for every Chaldron of Coals there 1 
ſnipped off, was due to the Corporation, in Conſideration of their Charge judged. 
in maintaining the Port, which they were bound to do, and had done bod 359. 
Time out of Mind; and that the Cuſtom was to diſtrain (for Non-pay- Salk. 248. 
ment of this Duty) any Goods of the Owner of ſuch Ships, which were 8. C. pl. 4. 
diſtrainable by Law; and it was held, That the Charge of maintaining a 

Port was a ſufficient Conſideration, and that the finding that the Corpora- 


Page 6 
tion are bound to repair, &c. was ſufficient, without finding that it was then n 
in Repair | | 


(E) Where from the Certainty oꝛ Intertain⸗ 


ty of them they ſhall be deemed good oz 
void. 


VERY Cuſtom ought to be certain, or ſuch as may be reduced to a Rol. Abr 
Certainty, for an uncertain Thing cannot be ſuppoſed to have had a 66. 

reaſonable Commencement alſo the Uncertainty of a Cuſtom deſtroys the da 33. 
Suppoſition of its Continuance and Duration Time out of Mind. Skin. 249. 


Vor. I. | 8 U Hence 


\\ 


| Fitzgib. 55. 4 a Cu om 5 3 and 
5's 


— tar Og 
4. * — . - = 
_ 7 r 8 * —— — 


2 ufforns. 


Dav. 33. 4. Hence it is, chat à Cuſtoth that when an infant is of ſuch an Age thitt he 


18 82, cati count twele Pence, of initafure an Ell of Cloth, that he may thake 4 


b. 228. Feoffment, is yoid for the Uncertaihty, 
S. C. cited, 


= 151 1 Pete © Cdſtom is not gobd, but that hab be at x certain Age, chat * to be 


— . 


Ret. 1 Rl So J 1 that the Tenant of the Manor who firſt comes to ſuch a 
P 


* hall have all, the Vindfalls there, is void for Uncertainty. 
33.4. So 0 bf the Cuſtom of Nun 32 Ireland, which was, That the Lands of 

Dav. 28. b. that Nature of which An d of Ried, ſhould crx Seniori & oi 

to 42. vir anguinis Cog nominis 55 him that died fo ſeiſ wa and it was held void, 


ncertainty of the Perſon and the 
found by Verdict to pay —_ Pence to tbe Vicar 
g Ld. Raym. 47 65 e fs Tan r was held void for Uncertainty, 


24 aich ber, . to make a Rate, and a certain F to 
8 75 145" be Eried on ſuch an Hamlet, incertain *. 


„A Cuſtom that MOT TiHabitanit of füch a Tn bl have a Way over ſuch Land, either to Church, 


Market, We is good, for the Lame is dfly un Ekſement, and no Profit, and a Way or Pelſage may fol 
low the Perſon. Gateward's Caſe. 6 Co, 60. b. 


[OT Ot 


(F How tobe confzared, and to what Things 
à Cuſtom thall be [aid to extend. 


18 Abe, VERY I's articular Cuſtom, that is derogatory from-the Common Law 
Jes LILLE de onſtrucd ftriftly, becauſe as far as the particular Cuſtom ra 

* . 5 Zerogatell fromthe Law, the general Cuſtom of the whole King 

eeliind. © ovphr to Prevail; and we are not to preſume that the particular — — 

3 further an by hotbtibus Facts may appear 

Rol. Abr. he Inti bilde. upon a Common have uſed Time out of Mind, &c. 

567. to dig Cl wy ih the ſaid Common of their Lord, for the Reparation of their 

Cro, Els. Houſe Ray upon the faid Common, and a Stranger digs Clay in the 


Gl. Cötmnmon, u he fei bitants cannot take this Clay from him, for this is not 


72 4 (a) Within heir Cuſtom. 
(a) Where In- 


habitants have uſed to have Common to their Houſes, this extends not to a new Houſe, Owen 4. 


Rol. Abr. If the Cuſtom of a Manor be, That if any Copyholder in Fee ſurrenders 

8 80. Out of Court, and he to whoſe Uſe i it is ſurrendered, does not come in at the 

Fel, . Court to take his Copyhold after three Proclamations made, that then-the 

Noy 42. Lord may ſeize the Copyhold'as forfeited; and a Copyholder in Fee fiir- 

Raym. 404. renders to the Uſe of another for Life, rhe Remainder over in Fee, and the 
Tenant for Life does not come into Court to take his Copy hold after three 
Proclamations made, according to Cuſtom, upon which the Lord ſeiſes the 

* Page 678 * Copyhold as forfeited; and after Ceſtui que Uſe for Life dies, he in the Re- 
mainder ſhall not be bound by the not coming in of the Leſſee; for the 
Cuſtom being in Deſtruction of an Eſtate ſhall be taken ſtrictly, and ſhall 
be intended of Tenant in Fee in Poſſeſſion, and not of him in Remainder, 
as in this Caſe, 


2 Lev. 48. If there be a Cuſtom within  Matbr, that if a Man takes to Wife any 
2 


2 Leon. 20 uſtomary Tenant of the Manor, and has Iſſue, and overlives his Wife, he 
S. C. cited to 


dare been ag. Hall be Tenant by the Curteſy ; and a Man marries one, to whom during 
c 


the Coverture a Cuſtomary Tenement deſcends, and has Iſſue by her, and zud 
ſhe dies, yet he ſhall not be Tenant by che Curtefy, 2 . 


ſtom extended 


only where the Wife was a Copyhalder at the Time of the Marriage, 


If there be a Cuſtom in London, that none ought to intermeddle with the Cro. Elin. 
Art of a Weaver there, but only thoſe who ate free of the Guild; if a $93- ad- 
Stranger receives Silk in London, and catries it to Hackney, and weaves it = 
there, and then brings it back again to London, and receives his Pay for it, 
this is not any intermeddling in London againſt the Cuſtom, though the 
Contract was made in London. 

If there be a Cuſtom in the Town of Newcaſtle, That the Owners of gtyle 409. de 
Houſes there, but not Tenants is Tail, may deviſe them by Paral, and a bated, but no 
Man is ſeized of an Houſe there in Tail, Remainder to hitnſelf in Fee- Reſolution ; 
ſimple, he may deviſe the Remainder ; for the Word Oroner is general, and hg Rol. 
comprehends all Ownerſhips. | > 
If there be a Cuſtem within a Manor, that the Wife ſhall be endowed of Reym. 58. 
the Maiety of all ſuch Copy hold Lands as her Huſband was ſeiſed of; and a Bater and 
Copyholder dies, and his Wife is endowed of a Moiety, and his Son and Berinſerd. 
Heir having the other Moiety dies, the Wife of the Son ſhall be endowed 
of the Moiety of this Moiety ; for this is directly within the Cuſtom, 

If there be a Cuſtom within a Town to have 2 d. for every Hide of every Cro. Elia. 
Sheep, Cow or Ox, that is killed or ſold within the ſaid Town, and for 783- Rol. 
Nen-pay ment thereof to ſeize the Hides, c. the Party that is to have the A ge. 

2 d. cannot by this Cuſtom juſtify the Tanning the Hides and converting 

General Cuſtoms may be extended to vc Things, which are within tbe Ld. Raym. 

Reaſon of thoſe Cuſtoms, 499. 12 Mod, 


271, 
5 Co. 82. See 2 Jon, 2044 
It 8a general Rule, that Cuſtoms are not to be exlarged beyond the Uſage, 1 Mod. 160. 


becauſe it is the Uſage and Practice that makes the Law in ſuch Caſes, and Fitzgib. 243. 
not the Reaſon of the Thing, 


— — 
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(6) Cuſtom, how deſtroyed, 


Title gained by Preſcription or Cuſtom cannot be loſt by Interruption Co. Lit. 1444 
of Poſſeſſion ten or twenty Years, unleſs there be an Interruption of b. | 
the Nigbt, as by Unity of Poſſeſſion of * tf Common, and the Land 
charged-therewith of an Eftate equally high and perdurable in both. bat 2 
If Gavelkind Lands are held in Socage, and the Tenure is after changed ©; * = 


Sid. 1 
476 


into Knights Service, yet the Cuſtom is not altered, for that goes with the style 
Land, and not with the Tenure. | | 

Lands in Kent were diſgavelled by 31 H. 8. cap. 3. and a private Act 
made 2 & 3 E. 6. enacted, That the Lands of Sir Heuty Illes amongſt 
others, ſhould be from thenceforth to all Intents, Conſtructions and Pur- 
poſes, as Lands at the Common Law, any Cuſtom to the cantrary not- 
* withſtanding; and the Queſtion was, Whether theſe Lands loſt by theſe + page 679 
Statutes all their other Qualities or Cuſtoms belonging to Gavelkind, as eo. 


| wo * 75, 
well as their Partibility; and it was reſolved that they loſe only their 5 78, 
Partibility. | f | Sid. 775 


8 1356 
Lev. 79. 2 Keb. 288. Hard, 325. Cotton and Wiſeman, Por the Reaſons hereof, vide Tit. Gavwil- 
kind. | | 

4 | If 


Cuſtoms. 


If Lands of the Nature of Gavelkind, or Borough Engliſh, eſcheat to 
the Crown, and be enjoyed in ſeveral Deſcents, and are afterwards granted 
out by the Crown in Knights Service, yet they deſcend in Gavelkind or 
Borough Engliſh ; for the Law of thoſe Places cannot be controlled by the 
King's Charter, or altered without an Act of Parliament. 

2 Mod. 39. © The Queſtion was, Whether the Stat. 14 Car. 2. cap. 2. being Affirmative 


Freem, 203. for the Election of Scavengers, had taken away a Cuſtom in Southwark ? arid 
pl. 206, held that it had. ' | „sn 


4 179 
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* 


(H) Ok the Manner of alledging and pleadin 
f „ a Cultom, | - 


Canned Cuſtom of deviſing Lands Borough Engliſh or Gavelkind may be 
But as to the alledged in a City, Borough or Manor, but not in an upland Town, 
Manner of that is neither City nor Borough; but a Cuſtom to have a Way to the 
kg Ae Church, and to make By-Laws for the Reparation of the Church, and well 
an ordering of the Commons, and ſuch like Things, may be alledged in an 
tween alledg- upland Town, that is neither City nor Borough. | 

ing a Thin f 5 
u 8 or by way of Preſcription, wide 6 Co. 60. F Hob 113. Cro. Eliz. 441. Poph, 201. 
Style 477. Lev. 176. Vent. 386. 3 Lev. 160, Carth. 192. 4 Mod, 342. 2 Lutw. 1317. 


— 


+ Cateward's Caſe, containing a great deal of very uſeful Learning. 


Sid. 237. A Cuſtom for a Way was laid quod talis babetur conſuctudo quod quilibet 
Keb. 836. Jubabitans haberet, Sc. and the Court held it naught, for it ſhould be 


laid by way of Fact triable, viz. tempore cujus contrarium, &c, uf fuerunt 
Babere . 


t The former Way would do in a Declaration. The latter is proper in a Plea, Cc. 


Co.Lit17;.b. The Law takes Notice of the (a) Cuſtoms of Gavelkind and Borough 
(a) But as to Engliſh, and therefore it 1s ſufficient to alledge generally that the Lands 


ſuch Cuſtoms are of the Nature of Gavelkind, &c. But other private Cuſtoms muſt 
as are no Part 


„ ſet forth in Pleading, that the Judges may be apprized of them, and 
merely colla- where they obtain, and ſo give their Deciſions with a proper Regard to 
teral, they them. *h- 

muſt be | | | 

ſhewn in Pleading, as that the Lands are deviſable. Lev. 80. Raym. 77. Sid. 77, 138. Cro. Car. 
562.—80 if a Man would intitle himſelf to be Tenant by the Curteſy, without having Iflue, or a Wo- 


man to have Dower of a Moiety, it ought to be ſhewn ſpecially, that Time out of Mind, &c. Sid. 77. 
2 Sid. 154. 


Seb ig. One Preſcription or Cuſtom may be pleaded againſt another, where they 
2 Mod. 104. are not inconſiſtent, but a Preſcription pleaded againſt another is not good 


But for this without a Traverſe. 
vide Rol. 


Abr. 558, 565. Yelv, 215. Bulſt. 115. 8 Co. 127. Cro. Car. 432. Jones 375. 


9 Co. 59. If one preſcribes to have a Way over the Land of B. to his F reehold, 
| B. cannot preſcribe to ſtop ir. 
. 8 m. A Cuſtom ought not to be laid in the Negative. 


In 
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In an Action brought upon a dn it ſhould foew what the Cuftom is 21.4. Raye. 
otherwiſe it * not maintainable 1134, 1135. 


"Cuſtoms of London. * Page 680 


HE antient City of London bein "g the Metro ropolis and chief Town 8 Co. 124, 

for Trade and Commerce within the Kingdom, it was neceſſary 

that it ſhould have certain Cuſtoms and Privileges for its better 

Government; which though derogatory from the general Law of 

the Realm, yet being for the Benefit of the Citizens, and for the Advantage 

of thoſe who trade to, and thtrefrom, have not only been allowed good by ) Marna 

the Judgments and Reſolutions in the Superior Suu but (a) have alſo 12 * 

been confirmed by ſeveral Acts of Parliament T. © 7Rich, 3, Ge, 
+ On a Certierari to the Mayor and Aldermen to certify a Cuſtom, the Recorder (in his purple Cloth 

Robe, faced with black Velvet) certifies ore texus, and then, on Motion, delivers in the Certiorari, with 


a written Copy of the Return annexed ; the Writ js filed, and the Return recorded, Plummiar v. B. 


tham. H. 30 Geo. 2. 1 Bur, 248.—-If it is not ſurmiſed ROO e 
be tried thas, wot men Ibid, _ 


EP 7371+ 


As theſe Cuſtoms are of various and different Kinds, 1 hal une 4 
under the follwing Diviſion. | 


(A) Ot the Cuttems of 17510 in general. 68t. 
() Ot the Cuſtom ot London in reſpeft to Oꝛphans. 682, 


(C) Ot the Cuſtom of London in reſpet to a Freeman's 


And herein, 1 


1. What ſhall be eſteemed ſuch an Ellate as will be tig * 
to the Cuſtom, and what Diſpoſition a Freeman may maks . 
thereof. 683. E OR! 
2. Of the Childrens Part; and herein of Survivorſhip, Ad- Ivy 
vancement, and bringing into Hotchpot. bens 
3. Of the Wife's Part, and what ſhall bar her thereof. 686. 

4. Of the Legatory, or dead Man's Share. 687. 
(D) Ot the Cultom of London, ag it relates to Feme Co- en 
verts. 688. "BE Nr 
Vor. I. x "—_ 
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Cuſtoms of London. FORD 


| 


(E) as it relates to Matters and Appeentices. 666. 
(F) As it relates to Landlozds and Tenants. 689. 
(G) Df the Cuſtoms of London which are in Furtherance 
ok Julkice, and foz the moze ſpeedy Recovery of Debts. 
689 — 
(H) Df the Cuſtom of Fozeign Attachment. 689. 


And herein, 


1. Of the Nature of the Debt or Duty which may be at- 
tached. 689. 

2. In whoſe Hands, and at what Time the Attachment may 
be made. 691. 1 1 1 
3. Of the Form of the Proceedings in a Foreign Attachment 

692. | 
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. Page 661 (A) Of the Cuſtoms of London in general. 


Vent. arg. F a Freeman foreſtalls Fiſh coming to a Market within the City, atid 
The City of 1 upon Complaint to the Court of Aldermen, he appears there and con- 
London _ feſſes the Fact, and they order that he ſhall deſiſt, and he will not promiſe 
— to obey, Cc. they may (a) commit him until he ſignifies to the Court that 
{a Cuſtom to he will conform; and this is a good Cuſtom, | 8 
commit for re- 4 1 1 | 
fuſing to ſerve on the Livery, good. 2 Lev. 200. Raym. 447. Mod. 10. 2 Keb. 555, 5 Mod. 
156, 319.—-S0 to fine and impriſon for opprobrious Words ſpoke of an Alderman, Vent, 327. 
Lev. 200. But wide Cro, Eliz. 68g. and 2 Salk. 425. pl. 2. 2 Ld. Raym. 777, Fareſl. 28. But 
a Cuſtom to disfranchiſe for contemptuous Words ſpoken of an Alderman, is void. 2 Ley. 200. 
2 Salk. 426. To impriſon for diſturbing the Election of a Warden of a Company, and for not pro- 
miſing not to diſturb again. Style 78. dubitatur,—---To impriſon until he takes the Oath of an Alder. 


man of London, a good Cuſtom, March 179. 3 | 


' 


TED 


Rol. Abr. By the Cuſtom of London, a Freeman or Citizen might, even before 
556. Several the Statute of Wills, deviſe his Lands and Tenements, of which he 
Oo 10 this vas ſeiſed in Fee- ſimple, to whom he pleaſed, and may at this Time 
2 136, deviſe the ſame in Mortmain, notwithſtanding the Statute of Mortmain, 
8Co. 127.8. P. S e | Rs 24 

7 H. 6. 32. b. By the Cuſtom of London, no Attaint lies for a falſe Verdict given in 


* 
4. 


Letter C. obliged to wage Battle. 8 
Fitz. Coron, It is a. good Cuſtom in Londen, that the Mayor" of London may take 
Recognizances of any Perſons, being of full ARE or Women unmar- 


411. 
Rol. Abr. . Ns 3 4 „ | , . 1 _ | . 
57. & wide ried, (5) (for he is a Judge of Record,) although the Debt was contracted 


8. P. C. iso. A Citizen of London, upon an Appeal, brought by him, mall not be 


oor 871. out of London. n 
Chamberiain * 4 5) . : ""GQ 3 
and Thorp ; but vide Cro. Eliz. 186. Leon. 130. S. P. dubitatur. (5) And the Courts above will 
take Notice chereot, p Leon, 284. | * 27 Weed 
2 14 It 


EI 


_ Cuſtoms of London. 


8 


It is a Cuſtom in London, that they, Time out of Mind, have had Rol. Abr. 
the (c) Meaſuring of Coals infra Portum London, (which (4) extends from 857. (0 A 
Stanes Bridge to London Bridge, and from thence to Graveſend, and from Ouom that 
thence to Zenland and Yendale. | o | 


all Foreigners | 
_ hall weigh 


at the Cit 
Lev. 14, 15. 6 Mod. 123. Id. Raym. 498.------And a By-Law founded k 


: on the Cult 
of Londen, which enables them, c. That no Freeman ſhall, under a certain Penalty, ſell his Goods 
unleſs weighed at the City 


Beam is good. Salk. 2. I; I Mod. 6. 6 Mod. . y 
this wide 4 Inſt. 250. Sid. 148. n 5 Nen 29 


— 
Beam, 


By the Cuſtom of London Whores are to be carted, and therefore if a Rol. Abr. 


Perſons calls a Woman (e) Whore (F) in London, an Action on the Caſe 550. 
lies in reſpect of the Puniſhment they are ſubject to by the Cuſtom z but 1 Fo, N 
the Party (g) cannot be proceeded againſt in the Spiritual Court for Defa- ente nes 


a ou f been often ad · 
mation; for that would be puniſhing him twice for the ſame Offence. jodged of 


late, that 
calling one Baſtard, or Son of a Whore, or calling the Huſband Cuckold, was, by Implication, calling 
the Mother or Wife a Whore. 


(CF) If laid in London, when ſpoken elſewhere, the Defendant may 
— the Words were ſpoke at, c. an d traverſe the ſpeaking in Landis; and if the Plea is tefuſed, may 
ave a Prohibition. Lev. 116.----- | 


| That the Action muſt be brought in the Courts in London, Carth. 75. 
+ (g) Whether in ſuch Caſe a Prohibition muſt be granted after Sentence, Carth, 213, 


+ Sed gu. If the Action will not lie in the Superior Courts, if the Venue is laid in London, and the Plain- 
tiff lives, and the Words were ſpoken there ? 


There (Y) is a Cuſtom in London, that when a Chaplain keeps any Wo- Page 682 
man in his Chamber ſuſpiciouſly, a Man may come to his Chamber with ,q 4. 12. b. 
the Beadle of the Ward, and enter the Chamber and ſearch. Rol. Abr. 


| 567. 8. C. 
) The Cuſtom of London. That if a Villain abides in London for a Year and a Day, that he ſhall not 
be taken nor put out by Writ de nativo habendo, nor by any Proceſs thereupon iſſuing, is good, 7 H. 6, 
32. 8 H. 6, 3+ Rol, Abr. 557 68. Moor 2. pl. 4 8. P. adjudged: | 


By the Cuſtom of London, if a Man commit a Horſe to an Hoſtlet, Moor 876. 
and he eat out the Price of his Head, the Hoſtler (i) may take him as his 1 271. 
own, upon the reaſonable Appraiſement of four of his Neighbours; which Rol. . 
is a Cuſtom ariſing from the Abundance of Traffick with Strangers, who 

could not be known to charge them with Actions. 


(i) But if a 


| | Man leaves 
ſeveral Horſes with an Inn-keeper in London, and takes them all away except one, the Inn-keeper can- 


not retain the Horſe ſo left till he is ſatisfied for the keeping of the other Horſes, unleſs there was an 
Agreement to that Purpoſe. Bulſt. 207, So if A. commit the Horſe of B. to an Hoſtler in London, 
and he cat out his Head, yet cannot the Hoſtler ſell him; for all Cuſtoms being derogatory to the Com- 
mon Law, are to be taken ſtrictly; and there is no Cuſtom of London that hath gone ſo far as this Caſe, 
to authorize one Man to ſell and convey the Property of another. 2 Rol. Abr. 85. 


It was (&) antiently inſiſted upon, that by Cuſtom all Indictments and (4) Cro. Car. 
Proceedings for any Cauſe, except Felony, ſhould be tried and determined 128. | 
in London, and not elſewhere ; but (1) it ſeems to be now admitted, that a ( jt e 
Certiorari lies to remove any Indictment from London ; but () it is ſald, land. 4. 
that by the (2) City Charters, the Tenor of the Indictment only ſhall be 


| 6 Mod. 246. 
removed, and not the Indictment itſelf. & wide 5 & 
: 6 V. & M. 
e. 11. (m) Keb. 252. Sid. 155 —— (n) That by the City Charters the Mayor hh | 
in every Conimiſſion. 3 Inſt, 72. 2 W 3 4 all be a Principa| 


Beſides theſe and ſeveral other Cuſtoms, thete is a general Cuſtom which 


is uſually ſet forth by the City, when any of their Proceedings is called in (% what Or- 
Queſtion, viz, That (o) if any of their Cuſtoms heretofore uſed [prove dinances, By- 


hard 


1 


Cuſtoms of London. 


| hard or defective, or if any Thing newly ariſing within the City. where 
Laws, &:. Remedy was not before provided, ſhould need Amendment, in either of 
made by Vir- theſe Caſes, the Mayor and Aldermen for the Time being, with the Aſſent 


— ag of the Commonalty, may ordain fit Remedy thereunto, fo as ſuch Ordi- 


good, te, Nance be profitable to the King, for the Profit of the Citizens, and agree- 
wide 8 Co. able to Reaſon, | 
126. Wag- 
er's Caſe. Skin. 371, That none but a Freeman ſhall exerciſe a Trade, and that a Freeman 
red up to one Trade, may exerciſe another of the ſame Nature, wide Cro, Car. 516. Rol. Rep. 10. 
Sand. 311. Sid, 427. 4 Mod. 145. Ld. Raym. 513, 1034, 1039. 10 Mod. 148, 336. 11 Mod, 
G3, 167. pl. 2. 12 Mod. 251. Stra. 552. ide Tit, By-Laws f. 


** 


— — 
— 


+ By various Charters the Citizens of Lenden are free from Toll, &c. throughout the Kingdom, are 
excuſed from Juries, c. out of the City wide 4 Com. Dig. 162. We, ——But a jury of Citizens may 
waive their Privilege, and conſent to be ſworn on a Trial at Bar in Middleſex. Lockyer v. Baft India Cam- 
pany, M. 2 Geo. 3. 2 Wilſ. 136.—--As to the Ereion of Edifices, A Man may heighten his old Me/+ 
ſuage, or Houſe, or re-build on the old Foundation to what N * he pleaſes, but of no other Erection 
or Building, ſo as to ſtop his Neighbours Lights. Plummer v. Bentham. H. 30 Geo. 2, 1 Bur. 248, 
As to Buildings ſee further 14 Geo. 3. c. 78.--With reſpe& to Trade. It is a good Cuſtom that the Por- 
tage of Corn, Roots, Ec. belongs to the City from Staines Bridge to Tendal in Kent, and the By-Law is 
good, that none but the Company of free Porters ſhall carry it, on Penalty of 20s. Faxzakerly v. Wilſhire, 
T. 7. G. Ludlam v. Bradley, P. 13G. in CB. Robinſon v. ebb. T. 2 G6. 2. B. R. Stra. 462. 6 Com. 
Dig. 418.---It is a good Cuſtom, that Perſons to be admitted to the Freedom be obliged to ſwear on the 
New Teſtament. Rex v. Boſworth, T. 12 Geo, 2. Stra. 1112, 


. 


(B) Of the Cuſtom of London in reſpect to 
Oꝛphans. 


F any Freeman or Freewoman die, leaving Orphans under Age un- 

married, the Cuſtody of their Bodies and (a) Goods, by the Cuſ- 

tom of London, belongs to the City, and their Executors or Admini- 

ſtrators muſt exhibit true Inventories of all their Goods and Chatrels, 

* Pape 68 and muſt (4) bind themſelves to the (c) Chamberlain to the Uſe of the 
Se 293 *Orphans, to account for the ſame upon Oath z which if they refuſe to do, 
Hob. 247. they may be committed; alſo (d) if the Eccleſiaſtical Court will compel 


Rol. An. them to account there, againſt this Cuſtom, a Prohibition lies, 

550. S. C. | | 

(a) Though given them as a Legacy by other Freemen. Hutt. 30.——---Or in a foreign County. 
Vent. 180. (b) Although they have already acknowledged a Judgment at Common Law for 
Securing, &c. Rol. Abr. 550. Hutt. 30. S. P.--So although they have given Security in the Prero- 
gative Court, yet they may be compelled to give new Security to the Chamber of London. Rol. Abr. 550. 
(c) For which Purpoſe he is a Corporation, and ſuch Securities ſhall go to his Succefſor, who may ſue the 


ſame. Cro. Eliz, 464. (4) 4 Inſt. 249. S. P. But an Infant may waive the Benefit of ſaing in the 


Court of Orphans, and file a Bill againſt one for the Diſcovery of the Perſonal Eſtate, March 107, 


7 If a Freeman of London leaves London, and reſides in the Country, yet 
ol. Rep. his Children, though born out of London, ſhall be Orphans, and ſubject to 
3 * this Cuſtom. | 


Vent. 190. Mod, 80. 2 Vern. 110 S. P. 


. If ſuch Orphan is taken out of the Cuſtody of ſuch Perſon, to whom 


Raym. 116. by them committed, they may impriſon the Offender till he produces the 
Lev. 162. Infant, or is delivered by Courſe of Law. bur 8 


vide 


Mod. 80. Lev. 32. 
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Cuſtoms of London. 
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Alſo by this Cuſtom, if (a) any one without the Conſent of the Court Lev. 32. 


of Aldermen, marry ſuch Orphan (+) under the Age of twenty-one, tho? The King and 
out of the City, they may fine and impriſon him for Non-payment there- — 


of ; for if the Cuſtom ſhould not extend to Marriages out of the City their _ : 1 
Power would be but in vain. 8 Mod. 214, 


215. 

9 Mod. 98. Eq. Caſ. Abr. 261. Gilb. Rep. 172. Caſes Temp. Talb. 59. WIII. Rep. 698. pl. 201, 
703. pl. 205, 11 2 Wil. Rep. 102, 112; 118, 50x: pl. 185. 3 Will Rep. 116, pl. 26, Cc. 154. 
12, Mod. 516. 8. ; (a) Tho? not a Freeman, ent. 198, Mod. 79. and the above Authorities, 
(5) Whether the Marriage was before or after twen 


zone, the Huſband is fineable, and may be com- 
mitted if he had not the Licence of the Court of Orphans, ; Preced. Chan. f 5. £58. * - 


The Orphans Money in the Chamber of London is not a mere depofitum, 2 Vent. 340. 
but in Nature of a Debt, or Choſe in Action, which does not veſt in the Preced. Oban. 


Huſband by che Marriage of fuch Orphan, nor can he bequeath it by - Tub 


— * WF Ws "m—_— wo — FA 
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() Of the Cuſtom of London in reſpect to a 
Freeman's Eſtate : And herein, 


What ſhall be eſtcemed ſuch an Eſtate as will be ſabjeR 


to the Cuſtom, and what Diſpoſition a Freeman may 
make thereof, | 


TERE it is neceſſary in the firſt Place to take Notice, that by the u 
Cuſtom of London, if a Freeman of London dies leaving a Widow Ini. wo 
and Children, his Perſonal Eſtate, after his Debts paid, and the cuſtomary Lit. Rep. 324. 
Allowance for his Funeral, and the Widow's Chamber being firſt deducted 2 Lev. 130. 
thereout, is by the Cuſtom of the ſaid City to be divided into three equal Chan, Ca 
Parts, and diſpoſed of as follows, viz. One third Part to the Widow, + 100 
another third Part to the Children unadvanced by him in his Liſe-time, Godb. = 
and the other third: Part ſuch Freeman may diſpoſe of by his Will as he Latch 134. 
leaſes; but if a Freeman of London has no Wife, but has Children, the 2 Leon. 29. 
Half of his Perſonal Eſtate belongs to his Children, and the other Half 8 
the Freeman may diſpoſe of; ſo if the Freeman has a Wife and no Children, , Salk. 428. 
Half of his Perſonal Eſtate belongs to his Wife, and the other Half he may 
diſpoſe of. | 
This Cuſtom extends only to the Perſonal Eſtate of the Freeman, for Abr. Eq. 150, 
when it firſt begun, the Citizens of London had no Regard at all to a Real 1 
Eſtate, for they did not ſuppoſe any Freeman of London would purchaſe 
* ſuch Eſtate but would employ his whole Fortune and Stock in Trade, for Page 684 
the Benefit of Commerce, 
Burt if a Freeman of London has a Mortgage in Fee, this ſhall be counted Chan. Ca. 
Part of his Perſonal Eſtate, and will be ſubject to the Cuſtom. 285. 
But a Leaſe for Years waiting on the Inheritance ſhall not be reckoned 2 Chan. Ca. 
Part of a Freeman's Perſonal Eſtate, but ſhall, together with the Inherit- 250. 
ance, deſcend to the Heir at Law. 8 1 1 4% 
| | creed, 7 


Vo I. I. 8 * Alſo 
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Cuſtoms of London. 


| 8 Alſo if a F man London agrees to lay out Money in the Purchaſe of 
Verd. 346. Lands, and to _ the ſame on his eldeſt Son, c. this ſhall not be reck- 
2 Chun. Ca. oned Part of the Freeman's Perſonal Eſtate. | a 
118.58. C. 


2 Verb. 665. 8. P. 4djabged ; for by the Atzreement the Monty is to be looked upon as Lands in Equity, 
aud therefore not ſubje to the Cuſtom, | 


Abr. E. 151. On a Marriage of B.'s Daughter with A. a Freeman of Londen, B. the 
between Grice Puther, ſettles a Term for Years in Truſt, that A. the Hufband, hill re- 
and Goeding ceive the Rents and Profits till ſuch Time as D. and E. or the Surviva 
of them ſhould otherwiſe appoint, and then ſuch Perſons as they ſhoul 
appoint; and for want of ſuch Appointment, for ſuch Perſons as the faid 
„by Will ſhould appoint z and for want of ſuch Appointment, then in 
ruft for the Executors and Adminiſtrators of 4. The Truſtees havi 
made no Appointment, the Queſtion was, Whether this Term ſhould 
according to that Appointment, or be looked on as Part of A.'s Perſonal 
Eſtate, who was a Freeman of London, and ſo go according to the Cuſtom ; 
and the Court was of Opinion, That it was not to be looked upon as Part 
of A.'s Perſonal Eſtate, becauſe it was never in him, but was ſettled by 
his Wife's Father, and therefore not ſubject to the Cuſtom. | 
Chan. Ca. If a Freeman of Loydon is made both Executor and reſiduary Legatee, 
310. per Lord and he dies before he has made his Election, whether he will take as Exe- 
Chancellor. cutor or Legatee, yet the Legacy muſt be conſidered as ſuch, and will be 
ſubject to the Cuſtom of London. | | 
Lev. 227. By this Cuſtom a Freeman could (a) not by Will diſpoſe of ſuch Part 
2 Vern. 277. of his Perſonal Eſtate as belonged to his Wife or Children; and () even 
Chan, Ca. Piſpoſitions by him in his Life-time have been held void, eſpecially when 


(Oi is faig they appeared to have been made in Fraud of the Cuſtom, and with a 


that this Cu- View to defeat it. 
Rom of the 


City of London, that a Man could not give away any Part of his Eſtate without the Conſent of his Children, 
is the Remains of the old Common Law, and is ſo taken Notice of in Braten; but it being found ex- 
tremely inconvenlent and hard, it wks by the tacit Conſent of the whole Nation abrogated and grown 
into Diſuſe,; for what Law has been ever made to repeal it? but in the City of Lenden, Where the Mayer 
and Aldermen -had-the Care of Orphans, they by that ſole Authority and Power had preſerved this Part of 
the Common Law in * which is diſuſed every where elſe. Preced. Chan. x96. (6) But for this 
wide 2 Lev. 160. 2 Vern. 98, 202, 612, 685. Lev. 227. Preced, Chan. 17, 50. Abr. Eq, 152. 


But now by the 11 Geo. 1. cap. 18. /e#. 17. it is enacted, * That it ſnall 

„and may be lawful to and for all and every Perſon and Perſons, who 

- * ſhall, at any Time from and after firſt Day of June 1725. be made or 

become Free of London, and alſo to and for all and every Perſon and 

«© Perſons, who are already Free of the ſaid City, and on the ſaid firſt Day 

of June 1725. ſhall be unmarried, and not have Iſſue by any former 

* Marriage, to give, deviſe, will and diſpoſe of his and their Perſonal Eſtate 

and Eſtates, to fuch Perſon and Perſons, and to ſuch Uſe and Utes, as 
he or they ſhall think ſit.” | 

Provided neveribeleſs, That in Caſe any Perſon, who ſhall, at any 

Time or Times from and after the ſaid firſt Day of June 1723, become 

„ Free of the ſaid City, and any Perſon or Perſons who are already 

Free of the ſaid City, and on the faid firſt Day of June 1725. 

* ſhall be unmarried, and not have Iſſue by any former Marriage, hath 

„agreed, or ſhall agree by any Writing under his Hand, upon or in Con- 

Page 68g » lideration of his Marriage, or otherwiſe, that his Perſonal Eftate ſhall 

de ſubject to, or to be diſtributed, or diſtributable according to the 

« Cuſtom of the City of London; or in Caſe any Perſon ſo Free, or be- 

„ coming Free as aforeſaid, ſhall die inteſtate, in every ſuch Caſe the Per- 


s L ſonal 


Cuſtoms of London. 


« ſotial Eſtate of ſuch Perſon fo making fach Agreement, or ſo d. * 2 
17 teſtate, ſhall be ſubject to, and be diſtributed and diſtributable Aon 
1 to the Cuſtom of e ſaid City; any Thing herein contained to the con- 
« trary in any wiſe notwithſtanding,” 


* 


2, Of the Childrens Part; and herein of Survivorſhip, Advancement, 
and bringing into Hotchpot. 


It has been already obſerved, That the Children of a Freeman of London 
are intitled to the third Part of his Perſonal Eſtate, in Caſe he dies leaving 
a Wife, and to a Moiety in Caſe he dies leaving no Wife, but (a) this 
Cuſtom does not extend to Grandchildren; and therefore if a Freeman of „ * 
London has two Sons, and the eldeſt dies, leaving a Son, the Grandchild, Vera, 397- 
— in Law a Repreſentative of the Son, ſhall have no Part by the S. P. 
W 

But a Poſthumous Child ſhall come in with the Reſt of che Children for Abr. Eq. 154: 
a Cuſtomary Share of à Freeman of London's Perſonal Eſtate. n 

If a City Orphan dies before twehty lone, his Orphinape Part ſurvives to 
the other Orphans, and he can make (5) no 1 (c) by Will to (3) 2 Salk. 
contradict it; but if he dies after ewenty-one, at which Time he might by 426. 
Will have diſpoſed of it, there, though he die inteſtate, it ſhall go accord- ® — 
ing to the Statute of Diſtribitions, between his Mother and ſurviving ddad by che 
Brothers and Siſters. | ny 

l : : , reced. ang 

537. S. P.---2 Vern. 559. 8. P. See 3 Will. Rep. 318. in a Note 8. C. cited. Although he deviſes it 
— an the Age of ſeventeen, (6) But if k Man marries an Orphan, who dies under twenty - one, her 


Orphanage Part ſhall not ſurvive to the other Children, but ſhall go to the Huſband, Vern, 88. But 
vide Preced. Chan, 537. cont”, | 


But if a Freeman of London dies, leaving two Daughters and a Wife, Abr. Eq. 156. 
and one of the Daughters dies befote twenty-one, though after a Diviſion pl. 7. 4 
and Partition of the Perſonal Eſtate, yet the ſurviving Siſter ſhall have the Gilb. * 
Whole of the Orphanage Part. | Rep. 32. 

5 | Prec. Chan. 370, 372. 


But this Cuſtom of Survivorſhip holds only with reſpect to the Orphanage Preced. Chan. 
Part belonging to ſuch Child; and therefore if he by Survivorſhip hath the 537* 

Part of any other Brother or Siſter, ſuch Part ſhall go according to the Sta- 

tute of Diſtributions, or may be diſpoſed of by him by Will before the Age 

of twenty - one. t 4 | | 

If the Daughter. of a Citizen of London marries in his Life-time, againſt Vern. 354. 
his Confent, unleſs the Father be reconciled to her before his Death, ſhe Said by Lord 
ſhall not have her Orphanage Share of his Perſonal Eſtatẽ; and it would be 8 
unreaſonable to take the Cuſtom to be otherwiſe. 1 
Vinch 248, it is ſaid, the Recorder certified that there was no 2 


By the Laws and Cuſtoms of the City of London, if any Freeman's Child, Abr. Eq. 154, 
Male or Female, be married in the Life-time of his or her Father, by his 155. Certif- 
Conſent, and not fully advanced to his or her full Part or Portion of his or = m—_— 
her Father's Perſonal or Cuſtomary Eſtate, as he ſhall be worth at the Time df Che. BE 
of his. Deceaſe, then every ſuch Freeman's Child, ſo married as aforeſaid, Box. 

5 be excluded and debarred from having any further Part or Portion Ver. 61, 8g, 
of his or their ſaid Father's Perſonal or Cuſtomary Eftate, to be had at 2 6 
the Time of his Deceaſe, except ſuch Father, by his laſt Will and Teſta- 8. p. my 


ment, Ereced. Chan. 
1 269. 


Ne 


— cm A — 18 — 
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Cuſtoms of London. 


page 686 ment, or ſome (a) other Writing h him titten, and ſigned; with his 
Name or Mark, ſhall declare and expreſs the Value of ſuch Advancement; 
(a) Where and then every ſuch Child, after the Deceaſe of his or her ſaid Father, 
= = _— ducing ſuch Will or other Writing, and bringing ſuch Portion ſo had. of his 
ho wasa or her Father, or the Value thereof into Hotchpor, ſhall have as much as 
City Orphan, will make up the ſame a full Child's Part or Portion of the Cuſtomary 
in Conlidera- F ſtate, his or her ſaid Father had at the Time of his Deceaſe, notwith- 
ppm A mg ſtanding ſuch Father ſhall by any Writing under his Hand and Seal de- 
Releaſe of Clare that ſuch Child was by him fully advanced. 
In os to the Father, and it was held, That they were barred from demanding any further Share, 
and that this Releaſe was no Writing under the Father's Hand ſignifying the Advancement. Preced. 
Chan. 594 


— 


Abr. Eg. 155. A Freeman of London having advanced his Daughter with a Portion, and 
Bright and jntending to exclude her from any further Share (on ſome Diſpleaſure taken 
Smith, de- againſt her) made his Will,“ and thereby recites, that he had advanced her 


_ che with 300 J. and (b) upwards, gives her 5 5. and no more, and died; yet 


Father by his after his Death, the Daughter on. a Bill brought to have the ſaid 300 J. 


Will 14 made up a Moiety of his Eſtate (he having no other Child, and the Cuſtom 
that he ha 


not extending to Grandchildren) had a Decree accordingly; for the Words, 
given 1000/. 4; , ay - ; 
* and upwards, are certum in incerto, and not to be regarded, though it was 
Children, objected it might be 1000 J. or 20000. or any other Sum above 300 l. 
ool. to an- | | | 
— Sc. in full of their Orphanage Part by the Cuſtom ; ſuch Declaration is ſufficient to let them into 
their full Cuſtomary Shares, on bringing theſe Sams into Hotchpot ; but it ſeems that the Parties con- 


cerned are not ſo far concluded by this Declaration, but may give in Evidence that more was received by 
the Children than thus expreſſed. Preced. Chan. 470, 471. 


* See the Stat, 11 Geo, 1, c. 18, ſ. 17. ante 684. 


* 


Chan. On. A (c) Settlement of a (4) Real Eſtate on a Child, is no Advancement; 


160, Nor to be brought into Hotchpot. | 
(c) A Deviſe 


of the real Eſtate to a Child, does not bar ſuch Child of the Cuſtomary Share. 2 Vern. 753. (4) Or 
Money agreed to be laid out in the Purchaſe of Lands, Vern. 345. 2 Chan. Ca. 118. Abr. Eq. 153. 


Abr. Eq. 250. If upon a Marriage Treaty A. a Freeman of London, covenants to leave 
22 and his Wife 20001. at his Death, 20004. to his eldeſt Son, and 1000/. a- piecꝭ 
_ to his younger Children, and dies, leaving ſeveral younger Children; the 
1000 J. a- piece to the younger Children being due only by Covenant, is a 
Debt on the Perſonal Eſtate, and not being to be paid till after the Father's 
Death, is no Proviſion or Advancement within the Cuſtom of London, to 

bar them of their Cuſtomary or Diſtributory Shares. | 
ven 948 If a Freeman of London advances a Child in Part, by a Portion which is 


2 Vern. 281, to be brought into Hotchpot, ſuch Portion or Advancement muſt be brought 
2 Silk. 426. into the Orphanage Part only. | | 
2 Bog And therefore if there be but one Child, who has been in Part advanced 
640. “' by the Father in his Life-time, ſuch Child ſhall not bring his Part into 


2 Vern. 754. Hotchpor, there being none in equal Degree with him. 
S. P. For if | 


it were to be brought, in it muſt fall again into the Child's Part. 


3. Of the Wife's Part, and what ſhall bar her thereof. 
Hal, 158. The Widow of a Freemen of London, by the Cuſtom, is intitled to her 
Abe Ki: Fe 6. Widow's Chamber, and to a Moiety of his Perſonal Eſtate if he leaves no 
= Children, and to a third Part in caſe he leaves any Child or Children. 


2 But 


— — — —— — — 
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But if a Woman, upon her Marriage, 

en YLOMAR, Ie accepta a, Settlement out of the p. ed. Chan: 
| Freeman's Peronal Er, (44, yea, ompoyndia as it is called, hall * 8.8 
G, her WA lone 201 19 2wo 300 as nd Ss 


nne 

bs paid ber wis Patt of hier own Fortune. | Priced, Chab. 424, Je) Though 
Abr. Eq. ey. Where ſhe ſhall rake by the Cuſtom, and like- 
wide Preced. Chan. 33 .. 


Fre 


the Compoſition or Sum to 
no Notice was taken of the Eq 
wiſe by her Husband's Will. 2 Vera, 110. 


* But though ſuch Compoſition ſhall bar the Wife of her Cuſtomary · Page 687 
Share, yet ſhe is not thereby precluded from demanding the Benefit of any Abr.Eq. 159 
Gift or Deviſe the Huſband may think fit to make her T. . 


vide i Oe. 1. c. 18; a, IJ. 


Alſo if a Freeman, whoſe Wife has been thus compounded with, dies Preced. Chan. 
Inteſtate, his Widow ſhall have ſuch Part of the Legatory, or dead Man's 327. 
Share, as ſhe is intitled to under the Statute of Diſtributions, eſpecially” if e ee 
there were no expreſs Words in the Agreement to exclude her. 1 | 
| If a Freeman of London. makes a, Jointure on his intended Wife, and the Abr. Eq 158, 
ſame is expreſſed to be in Bar only of her Dower, or Thirds of Lands, 159: decree 
Tenements and Hereditaments, chis ſhall not bar her of her Cuſtomary who ==» o 1 

Share of his Perſonal Eſtate. | N 


t And now, by Will, if a Modern Freeman, Sc. he may By: her LY or, ſuch Part as he pleaſes, 
I een "9 +36 1 


king and V- 
teten. 1 


* 


4. Of che Legatory or dead Man's Share. 


1 * by the Statute of Diſtributions. But the Cuſtom of the Province of Zork extends to 
ue 


ve 

Salem of the City of London in the Diſtribution of an Inteſtate's Eſtate ſhall prevail againſt the Cuſtom of 
York, 2 Vern. 48. 
Perſonal Eſtate, though by the Cuſtom of Tei he is debarred thereof, for the Cuſtom of Londen, which 
follows the Perſon, ſhall be preferred to that of York, which is only local. 2 Vern. 82. 


If a Freeman of London makes his Will, and deviſes Legacies to his Abr.Eq. 160. 
Children more than their Orphanage Part would amount unto, without & w# 2 
taking any Notice whatſoever of the Cuſtom ; theſe Legacies ſhall be a * 
Satisfaction of their Orphanage Shares, to which they were intitled by the 1 
Cuſtom in the Nature of a Debt, and the Legacies ſhall not come (+) out 6% Where it 
of the Teſtamentary or dead Man's Part, for it would be unreaſonable that as held + 
they ſhould take both by the Will and the Cuſtom. | 1001. deviſed 


| for Mourning 
ſhould come out of the Teſtamentary, and not out of the whole Perſonal Eſtate, 2 Vern. 420. 
But if ſuch Legacies are leſs than their Orphanage Shares, they ſhall not | 
pro tanto be a Satisfaction, but in ſuch Caſe the Legatees ſhall take both, 1 _ 
eſpecially if none of the Deviſes in the Will are thereby diſappointed 7. Chancellor; 


but in this 
. Caſe he ſent it to the Recorder to certify the Cuſtom, 


. + See 11 Geo. 1, c. 18. ante 684. | | I 
Vor. I. 8 2 17 


\ 
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Cuffs of London. 


rr ¶ . . 


Prectd, Chan: If u Lol happens to x Frecmen vf London's Eftate by the [nfolvend 
40%. decred his \ ſuch Lob ſhall be borne out of the I Part of his 
_ Eſtate ooh, and not out of 1 „r g — Lay = Wife and 
Children of a Freeman are in the Nature of Cregitors,. 1 have two 

though ew Parts in three of the Perſonal Eſtate he died polleſied of, h his Le. 


there was no gatees are thereby defeatexl of their Legacie. 
Cuſtom in 


London which directed how ſuch Loſs ſhould be borne; See I Vis. Abr. 216. 
- 0 10 F . 7 LES 1,07 44.0 
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® Page 688 wy Df the Cuſtom of London, as it relates to 


Feme covert. 92011 6 * 
| 101 +4 
Cro. Car, 69. TY Y the Cuſtom of Lades M Fetne Covert,” the Wike of 4 Dee 
1 9. (a) trades by herſelf in a Trade, with which her Huſband ddeg hor,? 


vt Rep. 31+ intermeddle, ſhe may (e) ſue and be ſued as a Feme Sole, anti the 


Leon. 141,” ſhall be named only for Conformity ; and if Jadgmiens be given a 00 
2 Brownl. them ſhe only ſhall be taken in Execution. ms 2 
218. 8. P. £411 TO NE 
(a) Need not be in a Shop. Show. Rep. 184. (3) But if the Wife uſes the fame Trade that her 
Husband does, ſhe is not within the 2 Mod. 26. (c) But it muſt be in the Courts of the City. 
Moor 135, 136. Cro. Eliz. 409 


* 
2 ah. a — a ALA 


_ 


And ſhould ſuch Action be removed * into a Superior — * Court on Motion, will 
ſend it back to the Inferior Court. 


* 2 
 £ o £ 
HF © 


If the Wife of a Freeman, who is a ſole Trader, contracts a | Debe = 
dies, and afterwards the Huſband promiſes to pay it, yet {ſuch Promiſe is 
not ſufficient to maintain an ene againſt rhe Huſband, for. as he was 
not originally liable, the ſublequent Promiſe was without any Con- 
ſideration. 
Rol. Abr. 556. A Recovery ſuffered by Baron and Feme of the Lands of the Feme ſha!l 


as effectually bind the Right of the Feme by the Cuſtom of Jan, as > 
Fine at Common Law. 


Show. Rep. 
183. Fabian 
v. Plant. 


„ 
* 


— 


— 


(E) Ok the Cuſtom of London, with reſpect to 
Maſters and Appeentices, 


8 pl. N Infant unmarried, and above the Age of 14, may (4) bind himſelf 
: 3 1920 A Apprentice to a Freeman of London by Indeature with proper Cove- 
2 Rol. Rep, nants, which Covenants by the Cuſtom of Fl. ſhall be as (e) binding 
204. ; as if he were of full Age. 

m. 361. 


Mod. Rep. 271. pl. 22. 2 Keb. Rep. 687, 2 14. 2 Vern. 492. 1 445+ (4) Cuſtom of Dndn 


to put over an Apprentice to enother, is $00 March 3. le) And for a Breach an Action may be 
brought in any other Court as well as in the Courts in the City. Moor 136. 


2 Rol. Rep. If the Indentures be not inrolled before the Chamberlain within the Year, 
Jos: 61. 65 upon a Petition to the Mayor and Aldermen, &c. a Scire facias ſhall Iſſue 
8 to the Maſter to ſhew Cauſe why not inrolled; and if it was through the 


271. Maſter's 


Cufto,,, g dt London. 


- . — 


* —ů — kV —— 


Maſter's | Default the Apprentice thiy ſue out his Indentures; ETON Priv, | 

che Faalef the Apprentice, us if be would nor come th ptefebt 28. ho. 
himſelf before the Chatabertain, Sr. for it cannot be intolled unfefs cle? 0 a 
Infant is in Court and acknowledges i . | 


This Cuſtom does hot extend to one bound Apprentice 1 to a Waterman 6 Mod. * 3 


under 21, for the Company of Watermen are but a volunta Societ and 12 Mod. 4 Ft 
wait on ack hed SA þ 
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* (F) As P ras to Landlozds 2 Tenants. «Page rg 


I che Cuſtom of Lyrdhn a Tenant t Will under the yearly ] dent of 2 Sid. 20. 
405. Mall not be turned out without a Quarter's Warning; and ſuch 


enant paying above 405. yeatly Rent, ſhall not be turned out without 
Half a Year's Warnin 


But a Cuſtom-thar Tenant for Feat hall hold for Half STOR bi his * e 7 
Term ended, is not good. 


{ 


' , d 
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Furtderaact of Jule, and "fo the moꝛe 
ſpeedy Vetovery of Debts. 


Y the Cuſtom of Landen u Creditor may, befsit wle Day of ei be Hob. 86. 


arreſt his Debtor, and oblige. him to find Ae to pay the "Monty 4. * 
on the Day it ſhall become due. | | I me n- 2. 


br. 

If a Contract be entered into by two Citizens, and one of them, ho is = 4 
thereby obliged to pay a Sum of Money, dies inteſtate, his Adniiniſtrator 409. 
ſhall be n to pay it in the ſame Manner as if it were a Debt by Obli- Noy $3 | 
gation, Ro Abr $57. 

If A. and B. are bound as Sureties for and with C. to D. and D. recovers Leon. 166. 
againſt A. in London, and has Execution againſt him, A, may there ſue B. Moor 136. 
for Contribution ut ulergue eorum oneretur pro rata according to the Cuſtom 8. F. 
of London, and therefore where ſuch Action was removed in B. R. by Writ 
of Privilege, the ſame was remanded, becauſe otherwiſe the Plaintiff would 


be without Remedy, for by che Courſe of the Common Law no Action 
lies. 


* 1 WW * „ 8 
* 
„ — ———ũ“ — 4 


* 


1 Df the Cuftom of Fozeign Attachment: 


And herein, 
. I. Of the Nature of the Debt or Duty which may be at; ached. 


Y the (a) Cuſtom of London, if A. is indebted to B. and C. is indebted (a) Rl. Abr. 
B to A. B. upon entring a Plaint againſt 4. may attach the Debr due * 
C. (who is called the Garniſhee) to A. and this 5 Cuſtoin of Pri. n (4) Carth, 25. 
| 4 | tfa 


— — — ” — 
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Cuſtoms of London. 


Attachment i is to no other Pur; e. hut — — the Da 


(% For the - fendant in the Action; A he appear mba (c) Teer and a Dey, nd 

== put in ail to the 005 Ohr the Gargiſhee i is d ged. —_ nr 
aw TL hog uo 14.24 201 1 

mare EY ow Cro. Eliz. 713. - det . E Rep. 10 166. 125 Abe. 551," nes I * 1 


210.3 5303 16! Unt 


Rol. Abr. bays Garniſhee n may, plead ws Lao of 2 Avaakinectain Ac- 
Je. Enz. tion brought againſt him by his Creditor, but then the Plaintiff may tra- 


598, 830. Verſe the Cauſe thereof, and that he was not indebted to him who at- 
r . 


* Page 4. 4 * Such Goods cannot be attached, of which the by 
17] 15 the Time of the Attachment. 


had no Eroperty at 


8. * * F . 2 * ”- * +0 


So if A. bs Pegs * FJ. S. a Sh or takes by Tort certain 


Goods of A. as a Treſ utes, Þ | 2 RO by che Cuſtom attach theſe Goods 
in the Hands of 7. . for the Deb: 4 becauſe the Haben. is out of 4. 
at the Time, and FX had only a Seb in him. 


Rol. Abr. 35 u A Legacy cannot be attached in the Hands of an Executor Foreign 
Noy 115. S. P. Attachment; becauſe it is uncertain whether, aftet Pabts ar by Bo 5. 
cutor may have Aſſets to diſcharge it. 


Rol. Abr. 451 If A. be indebted to B. by Obligation, and B. is indebted by Contract to 


Sein an H. and B. dies, and his Adminiſtrator demands the Debt upon the Obli- 
Rel. Re gation of A. who promiſes him that, if he will forbear him for a Month, 

on P he will pay him then, but he does hot pay him accordingly, and after 
EE H. brings Debt in London againſt the Adminiſtrator upon the Contract (as 


he may there by the Cuſtom) the Debt 9 4. due by the Obligation may 
be attached in the Hands of the Adminiſtrator; for notwithſtanding the 
Promiſe broken, yet the Debt continued due by the Obligation, and a Re- 
covery upon the Obligation will be a Bar of the Action upon the Fromiſe, 
in which all ſhould be recovered in Damages“. 


® This is not Law; if it was, by this Means, a ſimple Contract Creditor might get paid, in Prefer- 
ence to Judgment Creditors, Fifzer, Adminiſtratrix, v. Lane and others. C. P. T. 12 6. 3 1772. 
3 Wilſ. 297. and ſee infra 691. IN! : 


Rol. Abr. 55 2. If A. lends B. 100 J. to ho od him vpon | the Death of his Father, 
— Nagy 4. and after the Death of the Father of B. this 1007. is attached by Force of 
judged upon , a Foreign Attachment, and after A. brings an Action upon the Caſe againſt 
Foreign At- B. for this Money, this Foreign Attachment will be a good Bar thereof, 


tachment in though the Cuſtom be to attach Debts, and this is an Action upon the 
Exeter, where 


Caſe, in which Damages only are to be given, becaufe this is a Debt, and 
2 e in he might have an Action of Debt thereupon; and therefore, inaſmuch as 
K a this is well attached, he ſhall not defeat it by bringing an Action upon the 
Caſe. 
Rol. Abr. 55 2. If A. ſells certain Stockings to B. upon a Contract, for which B. is to 


Read and give 10 J. to A. and if he ſells the Stockings again before Auguſt, after 


Hawtin!. that he ſhall give Twopence more for every Pair of the Stockings, the 10“. 
is attachable by Foreign Attachment, becauſe an Action of Debt lies for it, 
but the Twopence for every Pair of Stockings is not attachable, becauſe 
this reſts only in Damages, to be recovered by an Action upon the Caſe, 
and not by Action of Debt, becauſe it is made payable upon a Poſſibility. 

1 by If there are ſeveral Accounts, Sc. between A. and B. and A. dies, and 


oe his Executor and B. ſubmit to the Award of J. S. and he awards that the 
Lis. 306. Executor ſhall deliver certain Goods, of which A. died poſſeſſed, to B. and 
8. C. that B. ſhall pay the Executor 300 0. this Money cannot be attached in the 

Hands of B. for the Debt of 4. for upon the Matter the Executor being 


liable to a Devaſtavit ought to have Remedy in his own Right for the Sum 
awarded. It 


K * 
— "Ry 
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Cuſtoms of London 


* 


— 


If A. is indebted to B. who is indebted to C. and B. aſſigns the Debt of 2 Jon. 222. 
A. to C. in Satisfaction of his Debt; now the Debt due from A. is become Læ¼ν˙ir and 
the Right and Property of C. and B. hath nothing, but in Truſt for C. and , 
therefore it ought not to be attached for any Debt of B. and upon the 
ſpecial Matter ſhewn the Lord Mayor ought to give Relief. 

In an Action of Debt for Tobacco, in the Detinet, a Debt cannot be at- Rol.Abr.553, 
tached within the Cuſtom, in Satisfaction thereof, becauſe it does not (a) 
appear of what Value this Tobacco was, ſo that it might appear that the 
Debt is but a Satisfaction to the Value, which cannot be ſupplied by a Plea () Bot if the 


in Bar made in another Action againſt him, in whoſe Hands the Debt was 2 8 


attached. been averred 


3 | | in the Record 
of the Attachment, the Debt might have been well attached in this Action. Rol. Abr. 554, & wide 


Jon, 406. 


* A Debt due by Specialty may be attached by the Cuſtom of London, * Page 691 
becauſe the Attachment may be pleaded if an Action be brought for it in 
the Courts at Weſtminſter, but a Debt (5) recovered in any Court in Weſt- Rol. Abr. 


minſter by (c) a Judgment cannot be attached by the Cuſtom of London, be- +," 4 
cauſe the Party has then no Time to plead it. 00e, Eli 63. 


Leon. 9,264. 
(5) After Tue joined in an Action of Debt in B. R. the Debt for which the Action was brought cannot 
be attached in London, for the Inferior Court cannot attach a Debt in a Superior Court, Rol Abe. 552. 
o after Imparlance to an Action of Debt in B. RK. Rol. Abr. 552, Cro. Eliz. 157, 3 Leon. 232. 
— $0 if a Writ returnable in B. be purchaſed before the Attachment, Cro. Eliz. 101, 593, 691. 3 Leon. 
210. Rol. Abr. 552. (%) So if levied upon a Fieri facias, and in the Sheriffs Hands. 1 Leon. zo, 
264.—80 if a Suit be begun in Equity, the Effect thereof ſhall not be prevented by a Foreigu Attach 
ment, 2 Chan, Ca. 233. 


If A. is indebted to B. and C. is indebted to A. and B. brings Debt in 
B. R. againſt A. pending this Action, B. may affirm a Plaint in London cy Eli. 
againft A. for the ſame Debt, &c. and attach the Debt in the Hands of 1 and 
C. for though a Debt in London, for which there is a Suit depending in Hunth 712, 
B. R. cannot be attached, yet he that hath brought an Action in B. R. 213. 8 C.re- 
may, notwithſtanding according to Cuſtom, attach the Debt of the ny" «4 


Party, for the Debt in Queſtion in B. R. is not touched by this Attach- Error, tho'the 


ment. Judgment was 
| reverſed for another Reaſon, 


A. is indebted to B. and C. is is indebted to A. by ſimple Contract, A. Carth. 344. 
dies inteſtate, and B. enters a Caveat againſt his Widow's Taking out Ad- N and 
miniſtration, pending which he enters a Plaint in the Sheriff's Court of . 
London againſt the Archbiſhop of Canterbury, and thereupon attaches the Skin. 516. 
Debt due from C. after which the Widow has Adminiſtration granted to pl. 6. 
her, who brings an Action againſt C. who inſiſted on the Matter ſupra 5 u 
and it was held that this pretended Cuſtom in this Caſe was unreaſonable 1 N 
and void, becauſe the Archbiſhop had no Right to the Debt, nor any 204 & vd 
Means to recover it; beſides, hereby every Creditor would be his own Rol. Abr. 


Carver, and the Goods of the Inteſtate waſted without any Remedy. 85 _ 


410, 598. 
Noy 53. 


2. In whoſe Hands, and at what Time the Attachment may be made. Pyer 247- 


If A. recovers a Debt againſt B. in London, B. may attach this Debt in Rel. Abe. $54 


his (d) own Hands for ſo much due to him. — Eliz. 


(4) Whether a Debt owing to a Company is attachable, for the Debt of the Company. Mod. 212. dubi- 


ratur. | 


Vor. I. "'Y By 


V. 


o 
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Cuſtoms of Londo 
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Carch. 25, 26. By this Cuſtom a Debt contracted without the Juriſdiction of the City 


Vent 236. may be attach ed, if the Debtor is found within the Juriſdiction, for every 


3 Debt follows the Perſon of the Debtor. 


55+ or.ces, An Obligee before the Debt is due by Obligation cannot by the Cuſtom 
z Leon, 7 attach a Debt for it, becauſe he cannot affirm à Plaint for the firſt Debt be- 
8. E. fore it is due. | 


But if B. is indebted to A. and C. is bound to B. but the Day of Pay- 
Rol. Abr. ment is not yet come, A. may attach this Debt in the Hands of C. (a) be- 
353. fore it is due to B. 

. 6. - 
92 Cre. Eliz. 184. Rol. Rep. 105, Cro. Eliz. 713. Noy 68. (a) But the Cuſtom ſo to do 


wuſt be ſpecially alledged. Rol. Abr. 553. Noy 68.— And the Judgment ſhall be, that he ſhall be 
paid when it becomes due. Rol. Abr. 533. Sid, 327. 


Rol. Abr. So if. A. lends Money to B. to be repaid upon the Death of the Father of 

553. B. and after an Action is brought by C. againſt A. and after the Father of 
B. dies, the Money due by B. to A. may after be attached in the Hands of 
B. though it was not due at the Time the Plaint commenced againſt 4. 
in as much as it became due before the Time that by Cuſtom the Proceſs 
x to be granted againſt him in whoſe Hands it is attached. 

* Page 692 * If in Debt upon an Obligation of 100 J. conditioned for the Payment of 

Sid. 327. 50 l. at a Day, the Defendant pleads, that before the Day of Payment of 

Rollin and the 501. it was attached in his Hands by a Creditor of the Plaintiff, Sc. 

Standard. and that after the Day upon aScire facias againſt him according to Cuſtom 
he paid it; this is a good Bar of the (5) whole, becauſe the Attachment 

(0 If the At- being made before the Day of Payment, it became a Debt to the Creditor, 

tachment had and the Obligee could take no Advantage of a Breach of the Condition 

been of 201, afterwards, 

only, it might - 

have been pleaded in Bar of ſo much. Sid. 327, & wide Godb. 196, Owen 2. Moor 598. 


3. Of the Form of the Proceedings in a Foreign Attachment. 


Rol. Abr. By this Cuſtom the Plaintiff muſt ſwear that the Debt is bona fide due to 
+ Enz. him, but it is not ſufficient to alledge that he ſwore that the Debt was a 
713. true one by himſelf, or his Attorney, for the Attorney's ſwearing is not 
Jon. 406. according to the Cuſtom. | = 

Cro. Eliz. If A. affirms a Plaint againſt B. and upon Ni41l returned, it is ſurmiſed 
1 * that C. hath Money in his Hands due to B. c. and the Money is attach- 


ed in the Hands of C. who appears upon the Attachment, and pleads that 
he owes nothing to B. though this be found againſt C. and thereupon there 
is Judgment againſt him, yet he ſhall not pay any Coſts, for there are no 
Coſts recoverable in a Foreign Attachment. | 
Rol. Abr. By this Cuſtom if A. ſues B. in London, Sc. and C. is indebted to B. in 
555. the ſame Sum, and the ſaid C. is condemned there to A. according to the 
Cuſtom, and Judgment given againſt him accordingly, yet if no Execution 
be ſued againſt C. 4. may reſort to have Judgment and Execution againſt 
B. his principal Debtor, and B. may ſue C. for his Debt, notwithſtanding 
the unexecuted Judgment. 


Ret-Abe 555. In Bar of an Action brought in B. R. if the Defendant pleads a Judg- 
22 H.6. 47. 


(:)Godb.q01 ment in a Foreign Attachment in Bar, and not gr the Cuſtom to be, that 
1. 224 if the Plaintiff in the Court hath Proceſs againſt the Defendant, and upon 
(% A Cuſtom a Nibil (c) returned makes a Surmiſe that B. is indebted in ſo much to the 
for a Foreign Detendant, and upon his Prayer to attach it in his Hands by Proceſs, and 
Attachment he does it accordingly ; and if (d) the Defendant makes Default at four 
mar nag Courts after, that by the Cuſtom, at the laſt of the ſaid four Courts the 
Defendant is Plaintiff may pray Proceſs againſt B. to come in and ſhew Cauſe wherefore 
navght, 3 | | the 


i 


Cuſtoms of London. 


— — 


— 


the Judgment ſhould not be againſt him at the next Court after, and when Vent. 236. 
he comes to apply this Cuſtom to his Caſe, he ſhews that there were four (*) Moor 576. 
Defaults, and that at the fourth Default the Plea was continued for ſeveral p77 Y. 
Courts, and then Proceſs went againſt B. and then after Judgment againſt 
him, (e) this is not warrantable by the Cuſtom, in as much as he ſhews 
by the Cuſtom it ought to be at the next Court after the four Defaults. 

If in Debt the Defendant pleads that J. S. entered a Plaint, &c. againſt "EP 
the Plaintiff in London, and upon Proceſs againſt him Non eſt inventus was ere. * 
returned, and thereupon a Suggeſtion was made that he had ſo much Mo- Atherton, ad- 
ney in the Hands of the Defendant, and that the Defendant was attached judged. 
by the ſaid Money; this is an ill Plea, for it ought to have been that the 


Plaintiff was attached by ſo much Money in the Defendant's Hands; for 
ſo is the Cuſtom “. 


* 2s. If in Caſe, or Debt, not by Specialty, where Nil debet wonld be a good Plea, the Defendant 
may not plead the general que, and give Foreign Attachment and Payment by Virtue thereof, in Evi- 
dence? That would avoid the Nicety of pleading ſpecially, in ſuch a Caſe, 


After a Dilatur entered by the Garniſhee in the Sheriff's Court, which Carth. 25, 
is in Nature of an Imparlance, he cannot plead to the Juriſdiction of the 26. 
Sheriff's Court. 

It was ruled, That if A. brings Debt in London againſt B. and attaches 12 Mod, 213. 
Goods of B. in the Hands of C. from whoſe Poſſeſſion the Goods are not re- 
moved; and B. by Certiorari brings the Cauſe into K. B. and puts in Bail, the 
Attachment is at an End, and C. ought to deliver the Goods to B. which 
if he does not do, B. may have Trover or Replevin Þ. 


+ See farther on this Subject of Foreign Attachment, in a ſmall Volume 12mo. intituled © The 
Practice of the Sheriff's Court, London, 16576 | 


The End of the FIRST VOLUME; 
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